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May it please the Tribunal

1. This memorandum is filed on behalf of Wai 2291, a claim by Raymond
Fenton and Gordon Lennox as co-claimants on behalf of themselves, their
Te Rauparaha Taheke Fenton Whanau and Ngati Apakura te Iwi (“the

Claimants”).

2. This memorandum responds to Memorandum-Directions dated 20 June
2014 (Wai 898, #2.6.75) directing that we file the current title for Onehunga
land in North Auckland (NA646/126) and legal submissions on the
operation of the Maori Reserved Land Amendment Act 1997, which is

noted on the title to the land.

3. Counsel seek leave to file this memorandum out of time and submit that no

prejudice will arise for other parties should this leave be granted.

Current Title for Onehunga Land

4, The current title for the Onehunga land in North Auckland (NA646/126)
(“the Onehunga Land”) has been filed on the Record of Inquiry. This is at
pages 4 and 5 of document #K22(e).The title contains the notation “subject
to the Maori Reserved Land Amendment Act 1997.” It also states that the
land “is reserved land and is subject to the provisions of the Maori
Reserved Land Act 1955.”

The Maori Reserved Land Act 1955

5. The Maori Trustee has confirmed that it holds the Onehunga Land as
statutory trustee pursuant to section 89 of the Maori Reserved Land Act

1955. This section provides:

89 Trust for Auckland and Onehunga Hostels Endowment

(1) The Maori Trustee may, from time to time, apply any income or other
money derived from the Maori reserve commonly known as the Auckland
and Onehunga Hostels Endowment (in this section referred to as the trust

land) for all or any of the following purposes:

(a) the purchase, taking on lease, or acquisition in any other
manner of any land for the purpose of providing and maintaining

buildings for the accommodation of Maoris or their descendants:



(b) the erection, replacement, repair, upkeep, maintenance,
equipping, and furnishing of any building provided for the
accommodation of Maoris or their descendants, whether on the
trust land or on land acquired pursuant to the provisions of

paragraph (a):

(c) the making of grants towards the erection, replacement,
repair, upkeep, maintenance, equipping, and furnishing of any
building, wheresoever situated, which, in the Maori Trustee's
opinion, is used principally for the provision of accommodation or

shelter of Maoris or their descendants:

(d) the making of grants towards the provision and maintenance
(including the payment of existing debts) of any marae,
community centre, sports ground, or cultural centre, or other
centre of a similar nature, which in the Maori Trustee's opinion is
or will be principally or substantially used by Maoris or the

descendants of Maoris.

(2) Any land acquired by the Maori Trustee under this section and any part
of the trust land upon which any building as aforesaid is erected may be
sold, let, leased, subleased, or otherwise disposed of by the Maori Trustee
upon such terms and conditions as he thinks fit: provided that no such
land shall be sold by the Maori Trustee without the consent of the

Minister.

(3) The trusts declared by this section are in substitution for the trusts
subsisting in respect of the trust land immediately before the

commencement of this Act.

6. The Onehunga Land is therefore held on the terms as set out in section 89

of the 1955 Act and not for any particular Maori owner or owners.

7. The Claimants say that these provisions do not recognise the specific
investment and interests that Ngati Apakura have had since the 1850s in
the Onehunga Land, as outlined in evidence already before the Tribunal.

This submission will be developed further in closing submissions.

The Maori Reserved Land Amendment Act 1997

8. As the Tribunal will be aware, the Maori Reserved Land Amendment Act
1997 adjusted certain leases of Maori freehold land where rent reviews

were infrequent and the rentals were unjustly held at below market rates by
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statute. The Act provided for an adjustment period for existing lessees
before fair annual rents became payable. This adjustment period was

linked to the time to move to fixed 7 yearly rent reviews in each lease.

The Act provided for cash compensation to lessors in two respects. First,
lessors were entitled to compensation for the reduced rents which they
would receive during the adjustment period ie between the coming into
effect of the Act (on 1 January 1998), and the date when the rent finally
became a fair annual rent at the next rent review. Section 13 and the 2™
schedule set out the scheme and calculations of compensation. The
Onehunga land is noted in the 3" Schedule as urban commercial land for

the purposes of calculating this compensation.

Secondly, the fifth schedule provides for compensation for loss of fair rents

before 1997 by way of a general statement of entitlement as follows:

The present Government recognises that Maori for a number of years
have not been obtaining fair market rents for their land. This is an issue
that has to be addressed by the present Government in the future. It is an
issue that will be dealt with by the present Government as part of its

consideration of historical grievances.

A report of Te Puni Kokiri to the Maori Affairs Committee in May 2011

noted:

28. Under the 1997 Act approximately $95 million was provied for lessors and
lessees, comprising some $66 million to the lessees and $29 million to the
lessors. .... The major compenent for lessors was compensation for the
delayed rather than immediate move to 7 year rent reviews.

30. ... lessors sought compensation from the Crown in reliance on Schedule 5

and commenced legal proceedings against the Crown in 2001 for past
losses due to the below-market rents received prior to the 1997 Act. The
claim was based on the 21 year period up to 1 December 1997.
Agreement was subsequently reached between the lessors and the
Crown in 2002 for the payment of $47.5 million in full settlement of the

claim.

To date the Maori Trustee has been unable to locate the relevant the
Onehunga Land file to confirm receipt of any compensation and has

pointed out that the Official Information Act does not apply to the Trustee in
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some respects. We are seeking further clarity, and if necessary may return

to the Tribunal seeking orders for disclosure.

The register of charitable entities maintained under the Charities Act 2005
records that the Auckland and Onehunga Hostels Endowment Trust is a

charity with the registration number of CC43566.

The Annual Return dated 30 September 2013 and publically available on
the Charities Register shows that the total assets of the Trust of the
combined Auckland and Onehunga Lands currently stands at $14,429,437
and the total gross income stands at $1,292,576. The Annual Return dated
30 September 2013 is attached as “Appendix A”.

Placement of Translation on the Record

15.

16.

We take this opportunity to seek leave to file a full translation of the
Onehunga Rahui document dated 28 June 1898, filed with the brief of
evidence of Gordon Lennox dated 25 March 2013 (#K22(a) p 28 — 35).
This translation has been completed by Moepatu Borell since the filing of
Mr Lennox’s Brief and Amended Brief (#K22(b)).

This translation is attached as “Appendix B”.

Dated at Wellington this 6" day of August 2014
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Tom Bennion / Emma Whiley

Counsel for the claimants





