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Figure 1: Map Showing Land Categories including Pre-1865 Government Purchases in Te Rohe 
Pōtae District

1
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Wai 898, #A21(a), C Inness, J Mitchell, T Douglas Summary of ‘Alienation of Maori Land within Te 
Rohe Potae Inquiry District 1840-2010: A quantitative study’, Waitangi Tribunal, 2013, p 8. 
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Figure 2: Plate 37 showing Pre-1865 Crown Purchases including blocks
2
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Wai 898, #A119, A Massey, Stage 2 Overview Map Book of the Te Rohe Pōtae District, 28 Feb 13, 
CFRT, 2013, Plate 37 
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MAY IT PLEASE THE TRIBUNAL 
 
  
1.0 INTRODUCTION  

1.1 This document provides an overview in respect of the issue of 1840-1865: Pre-

Native Land Court Alienations.3  This document should be read alongside the 

Answers to the Tribunal Statement of Issues in respect of the issue of 1840-1865: 

Pre-Native Land Court Alienations. 

1.2 This document does not cover pre-Treaty transactions including Old Land Claims 

which have been covered in separate generic closing submissions and provide a 

further context to these submissions. 

1.3 This document provides a generic closing submission for claimants on the issue of 

1840-1865: Pre-Native Land Court Alienations.  Individual claimants may choose to 

adopt, modify or add to these submissions in respect of claimant specific issues.  

Set out below are the following: 

(a) The sole Crown concession in respect of the issue of 1940-1865: Pre-

Native Land Court Alienation; 

(b) A general context prior to the commencement by the Crown of large scale 

purchasing of Māori land in the Rohe Pōtae Inquiry district that was to 

begin in 1850; 

(c) An overview of the transactions entered into between the Crown and 

Rohe Pōtae Māori over the period 1840-1865; 

(d) How the Crown failed to actively protect Māori property interests to the 

fullest extent reasonably practicable; 

(e) How the Crown failed to act in good faith toward Rohe Pōtae Māori; 

(f) The prejudice arising from the Crown’s breaches of Te Tīriti; and 

(g) The conclusion to be drawn. 

                                            
3
 Wai 898, #1.4.3, Tribunal Statement of Issues,6 September 2012, Issue 9, pp 57-59  
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2.0 CROWN CONCESSION 

2.1 The Crown has already conceded that: 4 

“… where it did not reserve sufficient land for the present and future needs of the 

iwi and hapū of the Rohe Pōtae when purchasing land from them before 1865, it 

failed to uphold its duty under the Treaty of Waitangi and its principles to actively 

protect the interests of the iwi and hapū of the Rohe Pōtae from whom it 

purchased land.” 

2.2 Despite this concession, the Crown has made no concessions regarding the blocks 

it did purchase during the period 1840-1865, prior to the establishment of the 

Native Land Court. 

2.3 Therefore in our submission, the key issues for the Tribunal to determine are 

whether the transactions entered into by the Crown over the period 1840-1865, 

prior to the establishment of the Native Land Court, were Treaty-compliant, in 

particular, in light of the Crown’s duty to: 

(a) Actively protect Māori property interests to the fullest extent reasonably 

practicable;5 and 

(b) Act in good faith towards Rohe Pōtae Māori.6 

2.4 We submit, as set out below, that the evidence suggests the transactions over this 

period were not Treaty-compliant and that Rohe Pōtae Māori suffered prejudice 

as a result. 

                                            
4
 Wai 898, #1.4.3, p 58  

5
 Waitangi Tribunal, Mohaka River Report, p 77  

6
 Waitangi Tribunal, Ngai Tahu Sea Fisheries Report, p 273  
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3.0 PRESSURE TO PURCHASE MĀORI LAND 

3.1 Te Rohe Pōtae Māori, it is submitted, entered into Te Tīriti o Waitangi on the basis 

it would be beneficial for them, their people, and their descendants. 

3.2 Thomas Charles Roa (“Tom Roa”), in his evidence, provided a copy of 

Nehenehenui: Ko Te Kawenata o Ngāti Maniapoto me ona hapu maha (“Te 

Kawenata”),7 a document he described as a publication that was carefully 

considered at a wānanga of leading rangatira of Ngāti Maniapoto held at 

Mahoenui in 1903, published the following year, and distributed widely amongst 

Ngāti Maniapoto.8  In Te Kawenata it states:9 

“I te wa ote tau 1840.  Ka mahia e nga rangatira o te motu ko Te Tiriti o Waitangi, 

Ka uru nga rangatira o Ngati Maniapoto ki tena kotahitanga o nga rangatira o te 

motu.  ki te whakatu i tena tikanga nui, i runga i te mahara tera o puta mai he ora i 

runga i taua tikanga.  Ka uru nei a Ngati Maniapoto ki te tukunga i te mana o te 

motu me te iwi maori ki raro i te maru o Kuini Wikitoria. 

I roto i taua Tiriti ka whakapumautia hoki e Te Kuini Wikitoria ana kupu tiaki 

atawhai i nga maori o tenei motu.  Me te kupu, kia mau tonu ki te iwi maori o 

ratou whenua, paru moana, turanga ika, rakau ahere manu, me era atu taonga o 

te maori. 

Nga rangatira o Ngati Maniapoto i tuhi i o ratou ingoa ki taua Tiriti. 

Ko Taouni [sic – Taonui]; Ko Tariki; Ko Manga, Ko Haupokia, Tengohi. ” 

3.3 Tom Roa translated this as follows:10 

“In 1840 the leaders throughout the land formulated the Treaty of Waitangi. 

Leaders of Ngati Maniapoto entered into that union of the leaders of Maoridom in 

that significant event believing it would be beneficial (for them and their people). 

Maniapoto entered into the allowing of the mana over the land and the Māori 

people being put under the protection of Queen Victoria. 

                                            
7 

Wai 898, #H9(b), Nehenehenui: Ko Te Kawenata Ngāti Maniapoto me ona hapu maha, Ngāti 
Maniapoto, 2012 
8
 Wai 898, #H9(c), English Translation of Statement of Evidence of T Roa (Wai 1095), para 11  

9
 Wai 898, #H9(b), p 8  

10
 Wai 898, #H9(b)(1), p 4  
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In that Treaty, Queen Victoria confirmed her gracious protection of the Maori of 

this land and promised that the Maori people would retain their lands, seabeds, 

fisheries, forestries and other treasures. 

The leaders of Ngati Maniapoto who signed the Treaty were Taonui; Tariki; Manga 

(Rewi Maniapoto), Haupokia, and Te Ngohi.” 

3.4 In our submission, the intent in entering into Te Tīriti o Waitangi applies just as 

equally to other whānau, hapū and iwi in Te Rohe Pōtae, as it does with Ngāti 

Maniapoto.  We also submit that, it is with this intent in the minds of Te Rohe 

Pōtae Māori, that the Tribunal must assess the Crowns actions and, in our 

submission, many other breaches of Te Tīriti over the period 1840-1865. 

3.5 As a context to the commencement by the Crown of large scale purchasing of 

Māori land in the Rohe Pōtae inquiry district that was to begin in 1850,11 Boulton 

noted the following: 12 

“By the 1850s, European settlement in New Zealand was beginning to change. The 

single men who had come alone or as groups of traders and married into hapu and 

iwi were being replaced by planned, large‐scale immigration of British men and 

women, many of whom had families or would go on [to] marry other European 

settlers. New Zealand Company settlements had been established at Port 

Nicholson, Wanganui and New Plymouth in the early 1840s and Auckland began 

growing in the 1850s. This meant that more land and resource transactions were 

anticipated along with settlement. By the mid‐1850s the flow of immigrants 

arriving at Auckland expecting to obtain land was putting pressure on the 

Government to purchase more Maori land.” 

3.6 We submit that it is against this backdrop that the Crown set about acquiring 

Māori land in the district from 1850, when the first transaction occurred at Horea 

on the northern side of the Whaingaroa Harbour, to 1864 when the Waipa-

Waitetuna purchase deed was signed.13 

                                            
11 Wai 898, #A70, L Boulton, Hapu and Iwi land transactions with the Crown and Europeans in Te 
Rohe Pōtae inquiry district C. 1840 – 1865, Waitangi Tribunal, 2011, p 246 
12 

Wai 898, #A70(b), L Boulton, Summary of Hapu and Iwi land transactions with the Crown and 
Europeans in Te Rohe Pōtae inquiry district C. 1840 – 1865, WT, 2011, p 7  
13

 Wai 898, #A70, p 435  
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4.0 OVERVIEW OF TRANSACTIONS 1840-1865 – ESTABLISHING THE PATHWAY TO 
MASSIVE ALIENATIONS 

4.1 In our submission, the transactions entered into between the Crown and Rohe 

Pōtae Māori prior to the establishment of the Native Land Court during the period 

1840-1865, highlight a failure on the Crown’s part to actively protect Māori 

property interests to the fullest extent reasonably practicable and showed a lack 

of good faith on behalf of the Crown. 

4.2 Counsel submit that, far from acting as a fiduciary, the Crown acted almost 

entirely in its own interest and/or for those of settlers in an attempt to open up an 

otherwise untouched area of land coveted by both settlers and the Crown, 

chipping away at it from both the north and south.14  The evidence indicates that 

the Crown’s immediate focus was to gain access to, and influence in, the interior 

of the King Country and to secure ownership of, and access to, valuable natural 

resources.  The long term aim, we submit, was to extend the Crown’s territory in 

the district into the interior.15 

4.3 Whilst the overall percentage of the alienations may not seem great during this 

period in comparison to later periods, we submit that the alienations nonetheless 

do raise serious Treaty grievances and, for hapū and iwi the subject of the 

alienations, the fact that the total amount of land alienation was “small”, 

compared to the size of the inquiry area under investigation by the Tribunal, 

matters little.  In fact, some of the blocks alienated represent significant 

proportions of the total land for some hapū, and particularly in the north, such as 

in the Waipa-Waitetuna block example (below), this would have an ongoing 

impact on the economic and social wellbeing of those hapū.  We submit that, from 

these early alienations, the Crown started down the path towards massive 

alienations with Māori communities in Te Rohe Pōtae, leaving them to face 

considerable challenges from 1865-1900 and into the future.16  

4.4 In summary, as noted by Boulton: 17 

“From 1851 to 1864, the Crown undertook a number of transactions for Maori land 

in the inquiry district, acquiring approximately 151,869 acres of Maori land. In the 

                                            
14

 See Figure 1: Map Showing Land Categories, Te Rohe Pōtae District  
15

 Wai 898, #A70, p 258  
16

 Wai 898, #A70, p 469  
17

 Wai 898, #A70(b), pp 7-8  
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south, they acquired four blocks with a total area of about 53,707 acres (excluding 

the land withheld from sale in the Mokau block). In the north they acquired 

virtually all the land between the Aotea and Whaingaroa Harbours, an area of 

about 44,162 acres. In addition, the Crown acquired the 4,000 acre Harihari block 

on the coast between Kawhia and Marakopa. Attempts to acquire land at Kawhia 

and Aotea were largely unsuccessful due to considerable resistance from a number 

of hapu. After protracted negotiations between 1858 and 1864 the Crown acquired 

the Waipa‐Waitetuna block of about 50,000 acres. These blocks represent 

significant proportions of the total land for some iwi and hapu in these areas, 

particularly in the north.” 

4.5 Aside from some land transactions prior to 1854,18 we submit the majority of land 

transactions entered into between the Crown and Rohe Pōtae Māori in the period 

1840-1865 can be generally classified into the following four areas, each of which 

are examined in further detail below: 

(a) Mōkau and Awakino area from 1854;19 

(b) Kāwhia and Aotea from 1854;20 

(c) Whaingaroa area after 1854;21 and 

(d) The Waipa-Waitetuna Purchase, 1864.22 

Crown Land Transactions in the Rohe Pōtae Inquiry District before 1854 

4.6 The evidence confirms that the Crown commenced large scale purchasing of Māori 

land in the Rohe Pōtae inquiry district between 1850-1854,23 however this was a 

transitional period before land purchasing was put on a more organised footing 

with the establishment of the Land Purchase Department in 1854.24  During 1850 – 

1854 two sets of officials worked at opposite ends of the district (in parallel but 

                                            
18

 In particular Awakino in the south and Horea and Whaingaroa in the north.  See Wai 898, #A70, 
pp 246-254  
19

 Wai 898, #A70, Chapter 9  
20

 Wai 898, #A70, Chapter 10  
21

 Wai 898, #A70, Chapter 11  
22

 Wai 898, #A70, Chapter 12  
23

 Wai 898, #A70, p 246  
24

 Wai 898, #A70, p 246  
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with little knowledge of the transactions of each other, or apparent 

coordination):25 

(a) In the south, around Awakino and Mōkau;26 and 

(b) In the north, around the Whaingaroa Harbour.27 

Crown Land Transactions in the Mōkau and Awakino area from 1854 

4.7 Between March 1854 and July 1857 hapū and iwi entered agreements with the 

Crown for the transfer of four blocks of land in the Mōkau‐Awakino area: the 

Awakino, Mōkau, Taumatamaire and Rauroa blocks.28 

4.8 Immediately after the Awakino purchase deed was signed in March 1854, Chief 

Land Purchase Commissioner Donald McLean (“McLean”) instructed District Land 

Purchase Commissioner John Rogan (“Rogan”) to continue purchasing land in the 

district.  In our submission, the Crown wanted to acquire land in two particular 

directions.  The first of these was along the path to the interior to get a foothold in 

the Ngāti Maniapoto district and to encourage those people to part with land in 

the interior.  The second direction was inland along the length of the Mōkau River 

in order to secure access to, and ownership of, coal and limestone resources.29 

4.9 In our submission, one of the key motivations for Māori in the Mōkau‐Awakino 

area (in particular the rangatira Takerei) in entering into land transactions with the 

Crown, was to secure a European township30 and the lasting prosperity and mana 

that this brought with it.31 

4.10 With “intersecting customary interests between Takerei and his community at 

Mokau and hapu and iwi further inland”32 there was consistent and significant 

opposition to the sale of the Awakino and Mōkau blocks.33  Opposition took 

various forms including: 

                                            
25

 Wai 898, #A70, p 246  
26

 Wai 898, #A70, pp 175-209  
27

 Wai 898, #A70, pp 210-245  
28

 Wai 898, #A70(b), pp 8  
29

 Wai 898, #A70, p 290  
30

 Wai 898, #A70(b), pp 8  
31

 Wai 898, #A70, p 281  
32

 Wai 898, #A70(b), p 9  
33

 Wai 898, #A70(b), p 9, Wai 898, #4.1.9, Hearing Week Three Transcript, 19 February 2014, p 918  
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(a) Refusal to allow those offering land at Awakino and Mōkau to extend the 

boundaries of those blocks further inland;34  

(b) Counter-offers for land stretching right into Taranaki;35 

(c) Placing a tapu on the mouth of the Mōkau River;36 and 

(d) Withholding significant portions of the blocks from sale.37 

4.11 Despite being aware of the opposition to the sale of the Awakino, Mōkau and 

Taumatamaire blocks,38 the Crown failed to ascertain who the customary owners 

of the land in question were, or deal with those opposing the sale of land.39 

Crown Land Transactions in the Kāwhia and Aotea area from 1854 

4.12 Aside from the Crown purchase of the Oiōroa block,40 the Crown was unsuccessful 

in acquiring land in the Kāwhia and Aotea area before 1865.  In our submission, 

this was not through lack of trying.  There were numerous offers, but these offers 

also generated considerable debate and opposition.  In 1854 McLean made a 

number of payments for land at Kāwhia and Aotea.  Opposition to sales meant 

that Rogan was unable to complete the purchases begun by McLean.41 

4.13 In 1854, negotiations with those willing to sell the Harihari block were held rapidly, 

with an initial payment of £200 and a promise that a further £300 would be paid 

when the block was surveyed.  When Rogan came to survey the block in 1857 he 

discovered the block was much smaller than McLean had understood and 

consequently reached an agreement with Pumipi and others that the final 

payment would be just £200, which was paid in August 1857.42 

4.14 This reduction in payment caused persistent claims from Māori spanning 1874-

1891 that they had been underpaid.  Crown officials attempting to answer these 

queries were hampered by a lack of information.  It was only after consulting 

                                            
34

 Wai 898, #A70(b), p 9  
35

 Wai 898, #A70(b), pp 9-10  
36

 Wai 898, #A70(b), p 10  
37

 Wai 898, #A70(b), p 10  
38

 Wai 898, #A70(b), p 10  
39

 See Answers to Tribunal Statement of Issues in response to Issue 9.4(a)  
40

 See Wai 898, #A153, B Parker, Evidence of Brent Parker on the Crown's purchase of the Oiōroa 
Block, 15 April 2014 
41

 Wai 898, #A70, p 314  
42

 Wai 898, #A70, p 315  
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Rogan directly that the truth was learnt however, even after this was clarified, 

Crown officials continued to simply reply to Māori that the payment received was 

the full amount owed on the block and, in our submission, did not explain why the 

amount had been reduced.  This contributed to Māori frustration and the 

‘underpayment’ remained a grievance.43 

Crown Land Transactions in the Whaingaroa area from 1854 

4.15 The blocks of land acquired by the Crown in the Whaingaroa area were: 44 

(a) Horea; 

(b) Whaingaroa; 

(c) Karioi; 

(d) Ruapuke; 

(e) Wharauroa; 

(f) Wahatane; and 

(g) Waipa-Waitetuna. 

4.16 Evidence suggests that Ngāti Maahanga entered transactions in order to: 45 

(a) Fund their expanding engagement with new economic opportunities; and  

(b) Secure European settlement in the district. 

4.17 From 1854 a number of payments for land were made in the Whaingaroa District 

as the Crown attempted to purchase tracts of land.  From the evidence, what 

ensued was a confusing and chaotic series of transactions: 46 

(a) Deeds and receipts for the 1854 payments do not specify the acreage 

being acquired; most simply described the boundaries of the land by a 

series of place names or landmarks (and sometimes even this was 

missing); 

                                            
43

 Wai 898, #A70, pp 315-316  
44

 Wai 898, #A70, pp 323-324  
45

 Wai 898, #A70(b), p 15  
46

 Wai 898, #A70(b), p 16  
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(b) Deeds and receipts record initial payments on land, agreements for 

personal loans to be repaid from future purchase money and gifts of land 

for schools; 

(c) Two deeds also purported to extinguish the interests of whole iwi in 

considerable but ill-defined areas of land; and 

(d) Numerous payments led to decades of complaints that the total price 

promised had not been paid. 

4.18 From 1855 Rogan was under pressure to complete purchasing in the north of the 

inquiry district as rapidly as possible (given the large areas of land required for 

European settlement47).  Fears Māori would realise how much land was being sold 

to settlers for and thus Māori would demand higher prices for blocks, or withdraw 

from any negotiations, in our submission, led to Rogan not fully investigating 

customary right holders and obtaining their consent to the final transactions.48 

4.19 With the exception of the Whaingaroa block and parts of the Karioi block in the 

north of the district, the transactions remained purchases on paper and in name 

only before 1865.  As such, it is unlikely those residing on the land would have 

seen much immediate evidence that the Crown now considered it owned the 

land.49 

The Waipa-Waitetuna Purchase, 1864 

4.20 Negotiations over the Waipa‐Waitetuna block were extensive. The land was first 

offered to the Crown by Wiremu Nera Te Awaitaia and others on behalf of Ngāti 

Maahanga in 1858, but a deed was not signed until 1864.50 

4.21 Negotiations span a period of considerable tension and dislocation during the rise 

of the Kīngitanga in the late 1850s, the invasion of the Waikato in 1863 and the 

threat of, and eventual implementation of, confiscation in the Waikato district, in 

which a good part of the Waipa‐Waitetuna block sat.  Wiremu Nera and Ngāti 

Maahanga had consistently been considered by the Crown as ‘neutral’ or 

‘friendly’. The evidence shows the complex and dynamic political relationship they 

                                            
47

 Wai 898, #A70, p 377  
48

 Wai 898, #A70(b), p 17  
49

 Wai 898, #A70(b), p 18  
50

 Wai 898, #A70(b), p 18  
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had with other groups who were considered to be ‘Kingite’ and/or ‘rebel’ is 

difficult to unravel.  Nevertheless, in our submission, it is clear from the sources 

available that the reasons why Ngāti Maahanga wanted to convey the 

Waipa‐Waitetuna block to the Crown were closely connected to these 

circumstances and relationships.51 

4.22 We submit that the reasons Ngāti Maahanga may have wanted to sell the block 

included: 52 

(a) Preventing the ‘mana of the King’ from being established over land Ngāti 

Maahanga considered they had strong customary interests in; 

(b) Fears the land would be confiscated as Ngāruawāhia had been.  Perhaps 

by offering it to the Crown Nera hoped to retain his mana and that of his 

people by giving what belonged to them, rather than having it taken from 

them; and/or  

(c) So Kingites did not blame Nera for any deaths that might result from 

troops using a road through the block. 

4.23 Throughout 1858 and 1859 the Crown refused to take up the offer put forward by 

Ngāti Maahanga: 53 

(a) It is likely that the Crown was unwilling to aggravate the King further by 

accepting the offer during a time of rising tensions in the Waikato region; 

and 

(b) The Crown were also reluctant to pay the £1,500 requested by Nera as it 

feared that buying what it considered to be a ‘small’ block in the district 

would establish a market price for land and make future purchasing more 

difficult and more expensive. 

4.24 By 1862–1863 the Crown was willing to ignore the opposition of members of Ngāti 

Maahanga and was willing to entertain accepting the offer, even if this meant 

purchasing disputed land.  In our submission, this placed considerable pressure on 

those who wanted to retain their land and caused divisions and tensions between 

                                            
51

 Wai 898, #A70(b), p 19  
52

 Wai 898, #A70(b), p 19  
53

 Wai 898, #A70(b), p 20  
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‘sellers’ and ‘non‐sellers’, particularly where rangatira were expected to persuade 

opponents amongst their own people.54 

4.25 An agreement in principle was reached with Wiremu Nera and others in 1863, and 

some land was excluded from the block in a bid to satisfy opponents of the 

transaction.  In our submission, the Crown proceeded with the purchase at this 

time: 

(a) Despite Rogan admitting that even those who supported the purchase 

could not come to agreement about the boundaries of the land to be 

conveyed;55 

(b) Despite the Native Minister voicing considerable reservations about 

proceeding with the purchase after hearing Rogan’s report, in particular 

that the agreement did not define what rights of ownership and use were 

being ceded.  Furthermore, there is no evidence that this situation was 

remedied before a deed was signed by Ngāti Mahaanga; and 56 

(c) Primarily due to the change in strategic importance of the land, in 

particular given the road being built through it.57 

4.26 A final deed was signed on 17 September 1864.58 

4.27 With this context and overview in mind set out below is an assessment of the 

transactions in more detail which, in our submission, highlights a failure on the 

Crown’s part to: 

(a) Actively protect Māori property interests to the fullest extent reasonably 

practicable;59 and 

(b) Act in good faith towards Rohe Pōtae Māori.60 
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5.0 FAILURE TO ACTIVELY PROTECT MĀORI PROPERTY INTERESTS TO THE FULLEST 

EXTENT REASONABLY PRACTICABLE 

5.1 Both the Waitangi Tribunal and the general Courts have recognised the Crown’s 

duty of active protection, Justice Cooke stating that:61 

“… the duty of the Crown is not merely passive but extends to active protection of 

Maori people in the use of their lands and waters to the fullest extent practicable.” 

5.2 Similarly, in the Mohaka River Report, the Tribunal found that the very important 

principle of active protection meant that: 62 

“… the Crown is obliged to protect Maori property interests to the fullest extent 

reasonably practicable.” 

5.3 The Tribunal, in the Wairarapa ki Tararua Report, noted that Secretary of State for 

the Colonies Lord Normanby (“Normanby”) directed that Crown purchase agents 

should act with ‘sincerity, justice and good faith,’ and were not to allow Māori to 

enter bargains that would be injurious to their well-being, and that experience of 

dealing with Māori about their lands soon taught agents that they could not follow 

these guidelines unless:63 

“• the blocks to be purchased were clearly delineated;  

• title was investigated before purchase; 

• all right holders were identified; and 

• there was agreement between right holders as to their relative interests or, 

where there was no agreement, some sort of umpire (commission, 

registrar, or court) could be called upon.” 

5.4 In our submission, this is the standard upon which the Tribunal should assess the 

transactions the Crown entered into with Rohe Pōtae Māori during the period 

1840-1865 to determine whether the Crown actively protected Māori property 

interests to the fullest extent reasonably practicable.  Furthermore, in our 
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submission, should any one of the above elements not be present, the Tribunal 

should find the Crown did not live up to this duty. 

5.5 Therefore, despite the very clear duty upon the Crown, in our submission, it acted 

in a number of ways that failed to actively protect Māori property interests to the 

fullest extent reasonably practicable, examples of which include: 

(a) Engaging only with Māori who wished to sell land and ignoring protests 

from those who did not; 

(b) Failing to properly identify the lands being transacted which created 

uncertainty amongst Māori as to the exact land sold; 

(c) Using reserves as a mechanism to facilitate alienation; 

(d) Despite explicitly setting aside reserves, within seven years purchasing 

those very same reserves; and 

(e) Failing to protect the Māori custom of tuku whenua. 

The Crown picked winners over protestors 

5.6 The evidence shows that initially the Crown was willing to reject offers made by 

particular rangatira and their supporters because it considered that there was not 

a widespread consensus to convey the land to the Crown amongst all the parties 

with interest in the land.  However, by the time the majority of land purchasing 

activity in the inquiry district was taking place from 1854-1859, land purchasing 

officials had abandoned attempts to negotiate by consensus and were willing to 

deal with individuals who had made an offer of land to the Crown or would 

otherwise engage with them, leaving those who opposed such offers or resisted 

involvement at best, to be dealt with later, or, at worst, not dealt with at all.64 

5.7 In our submission, this change in attitude of Crown officials arose primarily due to 

a significant increase in pressure from settlers and Government and the need to 

acquire large blocks of land as rapidly as possible for European settlement as more 

and more migrants began to arrive at Auckland and New Plymouth.  This, coupled 

with the fact that Māori were increasingly reluctant to part with large areas of 

                                            
64
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land, led to what has been described as “a confusing and chaotic series of 

transaction*s+”.65 

5.8 In the Hauraki Report, the Tribunal, when considering whether the Crown 

employed ‘divide and rule’ tactics to open a block to mining, accepted the 

claimants’ basic proposition that, in by-passing one Māori leader and making an 

agreement with another leader and her group:66  

“…the Crown had breached the standards of informed tribal consent that 

observance of Treaty principles would normally require.” 

5.9 As that Tribunal stated, the Treaty clearly recognises the rangatiratanga of chiefs 

and tribes in respect of their lands and other valued possessions.67  In our 

submission, by engaging with individuals who had made offers of land and 

ignoring those who opposed such offers undermined their rangatiratanga. 

Awakino Block 

5.10 We submit that one of the key responsibilities upon the Crown during this period 

was to ensure purchases were ‘safe’.  In order for purchases to be safe, the Crown 

had to ensure that, amongst other matters: 68 

“• the rightful owners were the ones selling; 

 • any dispute regarding rights – as to their existence, location, and 

proportion – were resolved beforehand;” 

5.11 In breach of this, we submit the Crown failed to ascertain who the customary 

owners were of the land in question and instead dealt with individuals who had 

made an offer of land.  In particular, in respect of the Awakino and Mōkau blocks, 

there was consistent and significant opposition to the sale of the block from hapū 

and iwi in the interior lead by Taonui Hikaka.69 

5.12 For example, in response to the offer by Takerei for Mōkau and Awakino lands, 

Taonui Hikaka senior offered land to the Crown stretching along the whole coast 
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from north of Mōkau and south beyond Parininihi into north Taranaki.  As noted 

by Boulton, it is likely that he was asserting his mana over Takerei, and his 

autonomy at Mōkau.70 

5.13 Despite this very clear sign of opposition, there is little evidence that land 

purchasing officials in the district made any attempt to deal with Taonui Hikaka 

senior’s interests or make a systematic investigation to ascertain who had rights to 

the land being offered, instead:71 

“… the general pattern in the south seems to have been to negotiate with those 

who put forward an offer of land and put pressure on those opposing it.” 

5.14 In our submission, the onus was on the Crown to ensure the rightful owners were 

the ones selling and, where a dispute arose as regards to rights in the land, such as 

in the case of Taonui Hikaka, that this dispute was resolved beforehand.  In other 

words, the onus was on the Crown to ensure that the transaction was ‘safe’.  In 

the Awakino example, we submit, this did not occur. 

Mōkau Block 

5.15 Whereas in the Awakino block McLean was willing to entertain long negotiations 

carried out largely in public, in stark contrast, in the Mōkau block negotiations in 

1854 McLean moved to a swifter, less satisfactory approach, whereby he relied on 

purchasing the interests of those who agreed to sell and waited or put pressure on 

those who were unwilling.  In part, this change in method was a response to 

general pressures on McLean from settlers and Government to acquire land for 

settlement as rapidly as possible, but also reflected the level of opposition to 

letting go of land on the Mōkau River, which was particularly valued by Rohe Pōtae 

Māori.  In addition, McLean was under considerable pressure to acquire the block 

as a first step in opening the Mōkau River for the exploitation of coal and 

limestone resources.72 

5.16 Opposition to Takerei’s offer from Te Weitini and others led to a significant portion 

of the block being withheld from the transaction.  In order to make some progress 

McLean signed a deed with those who supported the offer and paid them £100.  In 
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an attempt to apply pressure to those opposing the transaction McLean left a 

further £200 with Takerei for several weeks so the ‘non-sellers’ could see the cash 

they would receive.73  This was not unlike the tactics McLean employed in the 

Castlepoint Transaction in Wairarapa, displaying the quantities of money that 

could be gained from sale:74 

“In September 1851, McLean set off on a three-week tour through Wairarapa and 

north to Hawke’s Bay, carrying £3000 in gold sovereigns ‘clinking on the backs of 

his mules’. This was the first instalment of the massive Hawke’s Bay purchase. 

During his tour, he sought not only to display to Māori the wealth that awaited 

those who agreed to his ‘bargains’ but also to demonstrate his regard for 

individual rangatira; he left £1000 in the care of two rangatira during the first 

overnight camp.  Here was the promise of wealth and prosperity made real. Bruce 

Stirling, and Alan Ward in the Rangahaua Whanui National Overview, 

characterised this conduct as a deliberate lure.” 

5.17 In our submission, McLean was using the £200 left with Takerei as a lure to get the 

‘non-sellers’ to sell. 

5.18 Not unsurprisingly, this method of proceeding split the community and caused 

considerable tensions between ‘sellers’ and ‘non-sellers’. 75  In this case, the ‘non-

sellers’ (Te Weitini and others), faced with losing the £200 offered and seeing 

Takerei gain it and the further £100, came down to claim the £200.76   

5.19 Another example in the evidence which demonstrates opposition to the sale, and 

thus, in our submission, a failure on the Crown’s part to identify who had rights to 

the land being offered, was the placing of a tapu on the Mōkau River after the 

Mōkau block deed was signed.77  

5.20 All of the above, in our submission, shows a failure on the Crown’s part to actively 

protect Māori property interests, and instead, the Crown applied pressure to 

those unwilling to sell.  However, whereas in this example Māori were pressured 

to claim subsequent payment, in the north of the inquiry district members of Ngāti 
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Maahanga opposed to the sale of the Waipa-Waitetuna block were not as 

fortunate to receive any payment. 

Waipa-Waitetuna block 

5.21 In respect of the Waipa-Waitetuna block negotiations, initially, the Crown 

accepted that there was not a sufficient consensus amongst all those with rights to 

the block for them to accept the offer put forward by the Ngāti Maahanga 

rangatira Wiremu Nera Te Awaitaia.  However, by 1862-1863 despite the reasons 

for rejecting Nera’s offer for the block remaining, in our submission the Crown was 

now willing to ignore the opposition of members of Ngāti Maahanga, whose 

interests it had previously protected by refusing the offer, and deal only with the 

“willing” sellers.78  For Ngāti Maahanga’s part, they do not see themselves as 

“willing” sellers but instead see this as an attempt by Te Awaitaia “to try and 

recover what he could for the Iwi to try and lessen the harsh effects suffered by the 

war.”79  In the words of the authors of the Te Kurutao a Maahanga: Te Pū o te Tao 

Te Pū Kotahitanga – Oral and Traditional History Volume of Ngāti Maahanga 

report:80 

“When Te Awaitaia did sell, he did so for a reason – he wanted his tribe to succeed 

in this ‘new world’ and he needed money to invest in Pākehā-style agriculture.” 

5.22 To a large extent, the Crown’s willingness to ignore opposition was, in our 

submission, driven by the growing strategic importance of the land immediately 

before and during the invasion of the Waikato, and particularly of the road being 

built through it which provided access into the Waikato for colonial troops.  By 

December 1862, the Native Minister F D Bell was willing to entertain accepting the 

offer, even if this meant purchasing disputed land.  To get around those who 

opposed the offer, Bell proposed that the Crown purchase the interests of those 

who were “willing” to sell, and allow Nera to persuade his opponents to surrender 

their shares at a later date, even if this process took a number of years.81 
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5.23 In our submission this placed considerable pressure on those who wanted to 

retain their land, and caused divisions and tensions between ‘sellers’ and ‘non-

sellers’, particularly where rangatira were expected to persuade opponents 

amongst their own people.  An agreement in principle was reached with Wiremu 

Nera and others in 1863, and some land was excluded from the block in a bid to, in 

our submission, pacify opponents of the transaction.  However, in our submission 

what was most egregious was that it is still likely that, despite trying to recover 

what little they could, there were many with customary rights to the land who did 

not sign the final deed in 1864, meaning they were effectively left out.82 

5.24 In respect of those with customary interests who were left out, the Wairarapa ki 

Tararua83 and Mohaka ki Ahuriri Tribunals noted that:84  

“In essence, in purchasing a block of land the Crown had to be sure at all times that 

all Māori who held rights were fully informed on the meaning and permanence of a 

sale, that they knew its full extent (from a survey or walking of the boundaries or 

both), and that they readily assented to the sale, as evidenced by witnessed 

signatures or marks on the deed. Those who still opposed the sale after all of this 

were entitled to have their interests cut out of the block.” [Emphasis added] 

5.25 Therefore, in our submission, for those with customary interests left out of the 

Waipa-Waitetuna purchase the land was acquired by the Crown in breach of the 

Treaty. 

5.26 In our submission, it is well established that the Crown was under a duty to 

actively protect Māori property interests to the fullest extent reasonably 

practicable.  Despite this clear duty, when pressured by settlers and Government 

to acquire large blocks of land as rapidly as possible for European settlement, the 

Crown entered into arrangements with those who were willing to sell blocks of 

land and purposefully turned a blind eye to anyone opposed to the sale, or worse 

still, put pressure on those unwilling to sell in order to progress its agenda.  This 

was particularly so in the case of Waipa-Waitetuna, where previously the Crown 

had accepted there was not a sufficient consensus amongst all those with rights to 

the block, however when the strategic importance of the land became clear the 
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Crown was willing to ignore that very same opposition in order to purchase the 

block.  Therefore, in our submission, the Crown breached the principle of active 

protection. 

The Crown failed to properly identify the lands being transacted 

5.27 The Tribunal, in the Wairarapa ki Tararua Report stated that, in its view: 85 

“The Crown’s failure to survey land before the sale was finalised, or indeed within a 

short period thereafter, compounded the breaches already identified.  Deeds 

signed without survey, and where the price was arrived at without information 

about the number of acres involved, were deficient purchases.”  

5.28 In our submission, the failure to properly identify land transacted was significant 

for Māori communities and created uncertainty amongst Māori as to the exact 

land sold:86 

(a) The presence of a surveyor, employment of Māori as survey labour and 

the time that the survey would take, all matters present when properly 

identifying the land transacted, would have alerted those not party to the 

transactions to their existence and given them an opportunity to protest 

and to be included in the subsequent negotiations;87 and 

(b) This was particularly important because so many transactions took place 

in such a short period of time, small groups of individuals were conveying 

land (when there were many others with customary interests) and there 

was likely to have been confusion about whether money paid was for land, 

was a loan or even a gift. 88 

5.29 In keeping with what the Wairarapa Tribunal found in that region, in Te Rohe 

Pōtae it is submitted the breach was worse, as often land transacted during the 

period 1840-1865 was not properly identified, let alone surveyed.  This rendered 

blocks incapable of precise identification and therefore, protection.  In particular, 

in the north of the inquiry district from mid-1854 onwards as noted above, land 
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purchasing has been described as a “confusing and chaotic”89 series of 

transactions: 

(a) Due to the haste with which deeds and receipts were signed, they did not 

specify the acreage being acquired, most simply described the boundaries 

of the land by a series of place names and landmarks.  In some cases even 

this detail was missing and all that was given was a single name for the 

piece of land, or just a vague area, such as ‘all our lands at Whaingaroa’;90 

(b) In 1855, only two out of twelve deeds/receipts had a map attached and 

these were of the most rudimentary kind, one was no more than a 

partially complete drawing in pencil with some place names along one 

boundary line. The other is a hasty sketch of a peninsula with only one 

place name recorded;91 

(c) Evidence suggests it is unclear whether the boundaries of land in which 

interests were being paid for were walked out or marked on the ground;92 

and 

(d) Evidence confirming that no surveys were initially made includes McLean’s 

need to instruct Rogan to ascertain the location, extent and boundaries of 

the blocks, and his instructions to Rogan about keeping survey labour 

costs down, which strongly implied that he expected Rogan to survey the 

blocks. In addition, a large number of the deeds and receipts from 1854 

state that further payment would be made once the land had been 

surveyed.93 

5.30 Evidence has been presented that the Crown transacted two deeds with members 

of Ngāti Toa and Ngāti Raukawa purporting to extinguish all the interests of those 

iwi in land in the Whaingaroa, Kāwhia, Aotea and even parts of the Waikato 

district.   Neither deed defined the land in which the iwi interests were being 

extinguished beyond the vaguest description of land already sold in the 

Whaingaroa and other named areas.  Because the land involved was so poorly 
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defined, in our submission, the Crown could not know how many acres either of 

these tribes had actually alienated: 

(a) On this basis, the Crown could not have calculated payment in a way that 

was fair and consistent with what it was paying per acre for land in the 

district at that time; and 

(b) The serious and long term consequences of acquiring all the interests of 

whole iwi in a land that other hapū and iwi had transferred to the Crown, 

especially when the land involved was so poorly defined, in our submission 

meant that the Crown had a particular duty of care to ensure that it 

gained informed and widespread consent, and protected Māori 

interests.94 This, in our submission, could not have been discharged in 

either of these cases. 

5.31 The evidence has shown that the Crown failed to properly identify land being 

transacted, let alone have it surveyed.  This was particularly so in the north of the 

inquiry district where the Crown went as far as to purport to extinguish interests 

of whole iwi without defining the land being extinguished beyond a very vague 

description of land.  Without knowledge of the proposed sale this meant some 

Māori were neither included in negotiations nor able to protest.  On this basis we 

submit the Crown breached the principle of active protection. 

The Crown used reserves as a mechanism to facilitate alienation 

5.32 The Wairarapa ki Tararua Tribunal has stated that:95 

“… although the term ‘reserves’ suggests land that was in a different category from 

other land – safe and separate for the most part – reserves did not function in that 

way in this inquiry district.” 

5.33 This, unfortunately, in our submission, was also true in Te Rohe Pōtae: 

(a) Firstly, reserves were used as a mechanism to facilitate alienation; and 

(b) Secondly, despite explicitly setting aside reserves, the Crown went about 

purchasing them, as in the case of the Te Mata reserve (below). 
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5.34 As noted by Walker:96 

“Reserves were also an important bargaining tool and purchasing might not go 

ahead if agreement could not be reached.” 

5.35 We submit that, in breach of its duty to actively protect Māori property interests 

to the fullest extent reasonably practicable, the Crown instead used the 

mechanism of reserves as a means to counter any opposition to proposed sales.  

The Crown did this by ensuring the customary interests of those opposed to sale 

were noted in reserved blocks, thus allowing it to deal directly with those in favour 

of sale.  In effect, we submit, the reserves were used as a means to pacify 

opposition, rather than determining the rights of those opposed.  Therefore, in our 

submission, the Crown used reserves as a means to facilitate alienation of lands: 

(a) Walker has described how reserves within Crown purchases of this time 

period can be categorised into three different types: Native reserves, lands 

excluded from sale and re-purchased reserves;97 

(b) The evidence shows that Awakino, Mōkau and Taumatamaire purchases 

were highly contested and, in particular, the Mōkau purchase became a 

flashpoint for tensions between ‘sellers’ and ‘non-sellers.’;98 

(c) As there was a portion of the owners who were opposed to the sale of the 

Mōkau block, three pieces of land within the block were withheld from 

sale: Te Kauri (also known as Hingarangi), Waipuna and Tokowhaiti;99 

(d) Similarly, in the Whaingaroa area, the sale of the Waipa-Waitetuna block 

was opposed by some members of Ngāti Maahanga,100 with some land 

excluded from the block in a bid to satisfy opponents; 101 and  

(e) Under cross-examination Walker accepted the proposition that, in the 

Awakino and Mōkau purchases, the reserves were used to facilitate an 
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alienation that otherwise would not have occurred unless Te Rohe Pōtae 

Māori consented.102 

5.36 In our submission, the evidence clearly shows that both in the north and south of 

the inquiry district, where Rohe Pōtae Māori opposed sales, the Crown used 

reserves to pacify that opposition which allowed it to just deal with those 

supportive of sale.  In other words, where the Crown encountered opposition to 

the sale of a block, instead of seeking to determine the rights of those opposed 

and engaging with them, the Crown simply set up a reserve for those opposed and 

dealt thereafter with those interested in sale.  This, it is submitted, is not in line 

with its duty to actively protect Māori property interests to the fullest extent 

reasonably practicable. 

The Crown purchased reserves despite the reserves being explicitly set aside 

5.37 In March 1851, the Te Mata reserve was created setting aside the reserve for 

Māori, however by June 1858 the whole reserve had been purchased by the 

Crown.  In Counsel’s submission, the Crown breached the principles of the Treaty 

by failing to ensure that Māori were protected in the ownership of their reserves, 

by purchasing those very reserves immediately after making them: 

(a) In 1851 the Te Mata Native reserve had been created during the purchase 

of the Whaingaroa block.  Plans attached to deeds and receipts do not 

indicate how large it was, but GIS calculations put its area about 1,159 

acres;103 

(b) Yet, despite being fully aware that the land had been set aside for Māori 

as a Native reserve, the Crown set about acquiring it: 

(i) Only three years later in January 1854, the first payment was 

made by the Surveyor General, despite the fact that he had taken 

care to have the reserve marked out in 1851; 

(ii) Rogan, who was responsible for three payments in 1857 and 1858, 

also knew that it was a Native reserve; in October 1855 he 

reported to McLean that two previous payments in May 1854 had 
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been for land ‘situated within the Native reserve called Mata in 

this district’; and 

(iii) By June 1858 the whole reserve had been purchased by the 

Crown.104 

5.38 In our submission, the alienation of the reserve, which Māori had specifically 

wished to retain, was a particular loss to the hapū and iwi: 105 

(a) The land was particularly desirable and it appears that the Crown had 

acquired the fern covered portions of the reserve first because the land 

was more desirable than the bush covered portion; 

(b) Māori quickly lost their most productive agricultural land in this reserve 

which would have been useful for new forms of agriculture such as wheat 

growing, a source of increasing prosperity for hapū and iwi during the 

1850’s;  

(c) The land had a Native track leading through it from the harbour and was in 

close proximity to what would later become Raglan Township with its 

landings, stores and commercial activity; and 

(d) It would most likely reduce their long term ability to participate in, and 

benefit from, the developing colonial economy. 

5.39 The Crown has acknowledged evidence on the record of inquiry that it purchased 

some (or parts) of the reserves made within early purchases, but submitted the 

Tribunal should consider the following matters: 106 

“7.1 The nature of the reservation to which the land was subject (for example, 

whether it was intended to be permanent and absolute); 

7.2 The circumstances in which the alienation occurred, including the wishes of 

the owners and whether the Crown breached any obligation it had to 

ensure the land remained reserved; and 
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7.3 Whether the alienation in fact caused prejudice to the owners, including 

whether the owners were left with insufficient land for their present and 

future needs in consequence of the alienation.” 

5.40 In the Wairarapa ki Tararua Report the Tribunal found that:107 

“Immediately after setting land aside as reserves for Māori, the Crown began 

purchasing them.  The Crown argued that purchase of reserves was not in itself 

problematic, because consequences might not be negative, depending on the 

original purpose of the reservation and whether it remained relevant.  We are not 

persuaded, and do not consider it necessary to go into this kind of detailed analysis 

of individual cases.  In a land-based economy like New Zealand in the nineteenth 

century, Māori needed land if they were to foot it in the new settler dispensation.  

Quite simply, too little land was reserved.  Under these circumstances for the 

Crown to buy up such reserves as it had seen fit to make – sometimes immediately 

after making them – was simply opportunistic.  It militated against the likelihood 

that Māori would ever be able to engage in the new economy, and was therefore 

by definition inappropriate behaviour for the Crown.” 

5.41 In Counsel’s submission, the same analysis should apply in Te Rohe Pōtae.  Rohe 

Pōtae Māori needed land if they were to foot it in the new settler economy.  The 

Crown’s purchase of the Te Mata reserve was simply opportunistic, regardless of 

the nature of the reservation or the circumstances in which the alienation 

occurred.  Furthermore, we submit that the Crown has not presented evidence to 

show that the land remaining for the hapū and iwi of the area was sufficient for 

their present and future needs.  Therefore, we submit, that the Crown, having set 

aside the reserve in 1851, to have purchased the entire block within seven years, 

in light of the desirability of the land to Rohe Pōtae Māori and its potential to 

enable Rohe Pōtae Māori to participate in and benefit from the developing 

colonial economy, breached the principle of active protection. 

The Crown failed to protect the Māori custom of tuku whenua 

5.42 The Tribunal, in the Orakei Report, found that:108 
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“The second article envisaged the retention of Maori lands by Maori people for as 

long as they wished to retain them and then in accordance with their customary 

lore and tenure.  If anything other than that were intended it would need to have 

been expressly said.” [Emphasis added] 

5.43 In our submission, one such custom guaranteed protection was that of tuku of 

land.  The Tribunal, in the Wairarapa ki Tararua Report, have described tuku of 

land as: 109 

“… a traditional practice where land was given in exchange for other benefits, and 

in the context of an ongoing and mutually beneficial relationship between the 

parties. Tuku was fundamentally different from sale, where land is permanently 

transferred from one party to another, and there is no enduring relationship 

between them.” 

5.44 Furthermore as above, we submit that one of the key responsibilities upon the 

Crown during this period was to ensure purchases were ‘safe’.  To do this, the 

Crown had to ensure that, amongst other matters, the rightful owners were selling 

and any dispute regarding rights (existence, location, and proportion) were 

resolved beforehand.110 

5.45 In breach of Article Two of Te Tīriti, we submit the Crown failed to protect the 

Māori custom of tuku whenua when it purchased the Harihari block, by not 

investigating the extent of the rights of those purporting to sell interests: 

(a) In respect of the Harihari transaction,111 John Moncur Te Uaanehu Forbes 

(“Forbes”) gave evidence about an arrangement whereby his tupuna Kiwi 

gifted land to Pumipi, when Kiwi’s son Te Manihera married Pumipi’s 

sister,112  in an arrangement akin to a tuku whenua; 

(b) Under cross-examination, Boulton stated that, from the evidence, there is 

no suggestion that McLean made any wider inquires as to who all of the 

customary owners were for Harihari, nor whether there were any 

                                            
109

 Waitangi Tribunal, Wairarapa ki Tararua Report, p 120  
110

 Waitangi Tribunal, Wairarapa ki Tararua Report, pp 105-106  
111

 Discussed in detail in Wai 898, #A70, pp 306-316 
112 Wai 898, #J15, J Forbes, Statement of Evidence of J Te Uaanehu Forbes Wai 1588, 1589, 1590, 
1591), 2013, para 20 



31 

 

GPT-405822-1-1035-V1:GPT 

 

customary or tuku whenua arrangements in place.113  Despite this, the 

Crown acquired the Harihari block; 114 and 

(c) In his evidence, Forbes stated that, despite the importance of Harihari to 

Ngāti Mahuta, they no longer have any control or ability to govern in this 

area.  In his words: “We have no influence whatsoever.”115  On this basis it 

is submitted that Rohe Pōtae Māori, in particular Ngāti Mahuta, were 

prejudiced to a large extent by the Crown’s acquisition of the Harihari 

block when, it is submitted, a tuku whenua arrangement was in place. 

5.46 Based on the evidence, in our submission: 

(a) Pumipi was gifted land by Kiwi in an arrangement akin to a tuku whenua; 

(b) Pumipi as donee held the land according to the Māori custom of tuku 

whenua, that is, to hold the land, an ongoing and mutually beneficial 

relationship with Kiwi was required.  It was not, as the Crown may have 

thought, a permanent transfer from one party to another; 

(c) Pumipi did not hold the land exclusively but subject to the rights of Kiwi as 

donor; 

(d) The Crown failed to undertake a full and proper investigation to determine 

the extent of Pumipi’s rights; and 

(e) In dealing solely with Pumipi as donee the Crown applied its interpretation 

of the extent of Pumipi’s rights, rather than applying an interpretation that 

recognised Māori customary law and tenure.   

5.47 To be clear, the claimants are not claiming that the Harihari sale was a tuku 

whenua, rather, that Pumipi did not have exclusive rights to sell Harihari, as his 

interests were subject to the tuku, an important Māori custom guaranteed 

protection under Article Two of Te Tīriti.  By failing to properly investigate and 

simply applying its own interpretation of the extent of Pumipi’s rights (ie. through 

a Western lense as opposed to through a Māori lense), the Crown failed to give 
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recognition to the important Māori custom of tuku whenua.  In our submission 

this is a breach of Article Two of Te Tīriti. 

5.48 The net result, we submit, is that the Harihari block has been alienated without 

the say of the customary right holders, and Ngāti Mahuta no longer has any 

control or ability to govern in this area. 
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6.0 FAILURE TO ACT IN GOOD FAITH TOWARDS ROHE PŌTAE MĀORI 

6.1 We submit the duty upon the Crown to act in good faith is well established.  As 

stated by Dr Janine Hayward:116 

“First established in the Manukau Report and reinforced in the 1987 Court of 

Appeal decision, the principle of partnership was reiterated in the Orakei Report. 

The Tribunal supported the court’s ruling that a leading principle was partnership 

between the races, inherent in which is an obligation to act towards each other (as 

Justice Cooke said) ‘with the utmost good faith’.” 

6.2 In breach of this duty, it is submitted, that the Crown failed to act in good faith 

towards Rohe Pōtae Māori in a number of ways, including: 

(a) Creating jealousy and competition between rangatira in order to put 

pressure on those opposing the transaction to sell; 

(b) Failing to ensure the price paid to Māori for their lands was fair; 

(c) Being reckless and manipulative in holding out the assurance of a 

township; and 

(d) Purposely creating impoverishment amongst Te Rohe Pōtae Māori in 

order to leverage their land from them. 

The Crown created jealousy and competition between rangatira 

6.3 Following the recent signing of the Awakino deed on 28 March 1854, the Mōkau 

block was sought after by the Crown.  Instructions were given to ‘obtain from the 

Natives the block of land comprising 2,500 acres, on the North bank of the Mokau, 

provided they will dispose of the whole of it.’  A budget of £200 was set aside for 

the purchase.117 

6.4 McLean offered £200 to Te Weitini and others for the Mōkau block. This offer was 

rejected.118  What then followed, it is submitted, was an attempt to create 
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jealousy and competition between rangatira to persuade those opposed to the 

transaction to accept lower prices for land: 

(a) McLean was called away from the district leaving Rogan in charge of 

negotiations, so McLean left him with £300: £200 for the Mōkau block and 

a further £100 to allow him to purchase land from Takerei if Te Weitini 

and his people could not convey the whole of the Mōkau block to the 

Crown. Rogan then left the district as well to attend to other land 

purchasing business, leaving the £300 with Takerei;119 

(b) So Te Weitini was faced with losing the £200 offered and seeing Takerei 

gain it and the further £100.  As noted by Boulton, the Crown:120 

“… probably considered that a week or two with the money right in front of 

them might change their minds and push the sale through.” 

(c) Takerei was about to claim the money but Te Weitini, faced with losing the 

£200 offered and seeing Takerei gain it and the further £100, came down 

to claim the £200.121 

6.5 What this shows, it is submitted, is a breach of good faith; the Crown was willing 

to resort to creating jealousy and competition between the rangatira in order to 

put pressure on those opposing the transaction to sell.  Essentially, it is submitted, 

money was left with the proponents of sale to entice the opponents to accept the 

offer, the offer having previously been declined.  This would have meant that, if Te 

Weitini did not accept the offer, Takerei would have stood to gain £200 on top of 

the £100.  It is further submitted that Te Weitini was faced with a fait accompli; 

that is, he was faced with the block he initially refused to sell being sold and, 

worse still, the money he had initially been offered being offered to someone else.  

In these circumstances, we submit, he had no option but to accept the money.  In 

our submission, this is a clear example of the Crown failing to act in good faith. 

6.6 Unfortunately, this came to characterise the approach of the Crown to land 

purchasing after 1854 that is, purchasing the interests of those who agreed to sell 

and putting pressure on those who were unwilling.122 
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The Crown failed to ensure the price paid to Māori was fair 

6.7 As the Tribunal noted in the Ngai Tahu Report:123 

“With the tribe unable to find alternative buyers, the Crown was under a strong 

obligation to deal with the utmost good faith in such matters as the quantity of 

land purchased and the price paid.” 

6.8 That Tribunal also said that Māori willingness to sell land should not have been 

‘allowed to compromise their future as a tribe’; this was implicit in Treaty 

protections and the guarantee of rangatiratanga. 124  This, it is submitted, equally 

applies to Te Rohe Pōtae Māori. 

6.9 It is submitted that the Crown failed to act in good faith by failing to ensure the 

price paid to Māori for their lands was fair: 

(a) The Crown set the price: 

(i) Crown pre-emption was a feature of the Treaty giving the Crown 

the exclusive right to buy or lease land;125 

(ii) Except in the case of the Waipa‐Waitetuna purchase, where the 

rangatira named the price he wished to receive for the block, the 

practice seems to have been for Crown officials to name the price 

they were willing to pay and for Māori to then accept or reject 

that offer; 126 

(iii) In the Waipa‐Waitetuna case, Assistant Native Secretary T H Smith 

was offended that Nera had named a price.  In his opinion the 

Government, not hapū and iwi, should take the leading role and 

control the negotiations. This, it is submitted, suggests that at 

least some Crown officials did not consider that there was room 
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for partnership and the exercise of rangatiratanga in land 

purchasing negotiations;127 and 

(iv) There was no process for valuation or independent arbitration and 

Māori were left, it is submitted, in a “take it or leave it” 

situation.128  

(b) The purchase price was inadequate and unfair: 

(i) The resident missionary, Reverend Schnackenberg 

(“Schnackenberg”) described the £100 payment given to ‘sellers’ 

in the Mōkau block as ‘paltry’ considering that the land was of 

considerably higher quality than much of the Awakino block and 

was in a strategic location at the mouth of the Mōkau River.129  

Schnackenberg also:130 

“… recorded that ‘nearly all the money was taken by children as 

the Natives said it is only “te kapa” (emphasis in the original), that 

is, or pennies or cooper [sic – copper] coins.” 

(ii) A comment from a man named ‘William’ in 1854, when offers to 

sell land at Kāwhia were being debated, suggests that he 

considered any share of the payment he might receive was 

actually rather insignificant compared to what he could earn from 

trading. He is reported to have said, that he could ‘cultivate as 

much in two years as the payment of the land will come to’; 131 

and 

(iii) In the Waipa‐Waitetuna case, the amount asked for by Māori was 

paid, but by then they considered this to be inadequate in 

comparison with what the Crown was paying others as 

compensation for land confiscated during the Waikato war.132 
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(c) The evidence reflects that the land was sold at a considerably higher price, 

suggesting the price paid to Māori was unfair: 

(i) As was the case in other parts of the colony, the Crown purchased 

land from Māori for a modest sum and sold it at auction to settlers 

for a considerably higher price.  This profit could then be used to 

fund further land purchasing.  Crown land purchasing officials in 

the north and south of the district during the 1850s were very 

concerned about safeguarding this profit margin;133 

(ii) It was not uncommon for Māori to initially reject the sums that 

Rogan offered them as final payment on the basis that they were 

too low.  We submit this suggests that they considered that the 

Crown’s payment for their land was unreasonable;134 and 

(iii) In the late 1850’s the completion of purchasing in the Whaingaroa 

district, including the negotiation of new offers from Māori was 

considered by the Crown to be urgent if the price the Crown paid 

for land was to remain at the level it had set.  This was because 

settlers were already taking up sections in the Whaingaroa block 

and there were fears that, once Māori realised how much land 

was actually selling to settlers for at public auction, they would 

demand higher prices for the blocks they would subsequently sell 

to the Crown or withdraw from any negotiations that were 

underway.135 

6.10 We submit the Crown was under a strong obligation to ensure the price paid was 

fair.  In light of the evidence: 

(a) The Crown set the price.  Whilst there is nothing inherently wrong with 

this, there is evidence that Crown officials did not consider there was 

room for partnership in land purchasing.  Therefore, Rohe Pōtae Māori 

were forced into a situation of “take it or leave it”; 
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(b) The evidence has shown the amount paid was insignificant, ‘paltry’ or 

given to children as it was only worth pennies; and 

(c) The Crown went on to sell the land at a considerably higher price.  Often 

this was done urgently for fear Māori would realise just how much land 

was selling for at public auctions, and that they would demand higher 

prices accordingly. 

6.11 For these reasons, we submit the Crown failed in its duty to act in good faith, by 

failing to ensure the price paid to Māori for their lands was fair. 

The Crown were reckless and manipulative in holding out the assurance of a township 

6.12 Previous Tribunals have said that, in situations where Crown officers repeatedly 

tell Māori that they will reap future rewards from selling and permitting 

settlement to go ahead, Crown responsibility follows.136  For instance, the Mohaka 

ki Ahuriri Tribunal observed that the Crown was:137 

“… perhaps reckless and manipulative in holding out as many assurances of 

prosperity as it did to induce land sales, and some of the more specific assurances – 

such as those relating to … the development of a town – created quite legitimate 

expectations.” 

6.13 That Tribunal also found that:138 

“Maori had legitimate expectations of participating in the material benefits of the 

infrastructure and services of a town and Pakeha settlement generally.” 

6.14 For Rohe Pōtae Māori, particularly in the south of the inquiry district, in our 

submission, the assurance that the hapū and iwi could obtain Europeans, in 

exchange for the Government obtaining limestone and coal was a major inducing 

factor, which created legitimate expectations, which never came to fruition.  As 

such, it is submitted that the Crown were reckless and manipulative when it made 

such assurances to Rohe Pōtae Māori, in order to induce them to sell, when those 

assurances were not ultimately fulfilled: 
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(a) A major inducing factor for Māori who entered into the Awakino 

transaction was the assurance there would be a town: 

(i) The evidence shows that Takerei made his desire for a European 

township at Mōkau very clear during negotiations for land at 

Mōkau and Awakino;139   

(ii) In our submission, a township was desired in order to bring Māori 

lasting prosperity and enhance their mana;140 

(iii) At least in the initial negotiations for the Awakino block in 1850, 

we submit McLean suggested to Takerei and the community at 

Mōkau that a transaction would be mutually beneficial. Māori 

would gain European settlers and the Crown would gain the coal 

and limestone it was seeking in the district.141  In his diary McLean 

recorded:142 

“Held a meeting of the Mokau Natives at Ingarani Pah. Found 

them all favourable to the disposal of the Awakino tract of land, 

and expressing a desire to have many Europeans among them. I 

told them I would see the land, and then talk about the purchase; 

that we desired the limestone and coal, if they desired Europeans; 

that I had many other engagements in the South; which prevented 

my attending immediately to this purchase, however much I might 

be disposed to do so.” 

(iv) Throughout the remainder of 1850, 1851 and as late as August 

1852 Takerei was continually writing to McLean, anxious that he 

return to Mōkau and complete the land transaction and advance 

the settlement of Europeans there. But by 1852 it seems that 

hapū and iwi were being told by the Crown that, unless they were 

prepared to extend the blocks further inland and sell land on both 

                                            
139

 Wai 898, #A70, p 445  
140

 Wai 898, #A70, p 281  
141

 Wai 898, #A70, p 445  
142

 Wai 898, #A70, p 184  



40 

 

GPT-405822-1-1035-V1:GPT 

 

sides of the Mōkau River, a European township would not be 

established; 143 

(v) Despite this position by Crown officials, which seemed to offer 

little hope of a transaction that would lead to a township being 

established, the Crown returned two years later and purchased 

the very blocks it had rejected.  It then went on to purchase two 

further extensive areas of land adjacent to the Awakino block by 

1857.  Therefore, in our submission, it was not unreasonable for 

Takerei and others at Mōkau to conclude that the Crown was 

acquiring that land for European settlement; 144 and 

(vi) The evidence shows hapū and iwi were not alone in that 

assumption.  Schnackenberg’s letters and diaries show that, until 

at least 1855, he anticipated European settlement would follow 

shortly after the transactions were completed.  Provincial 

governments and settlers were also making preparations in 

expectation of the district being opened for settlement in the 

immediate future.  In our submission, all this suggests that hapū 

and iwi expectations were not unwarranted.145 

(b) There seems to have been a clear shift in the Crown’s focus in 1854 that 

resulted in plans to open the district to settlers becoming less important. 

Yet, in our submission, there is no evidence that Takerei and others at 

Mōkau were told that European settlement would be delayed or may not 

happen at all; 146 

(c) Despite the assurance, the Crown failed to deliver: 

(i) Ultimately, the Crown was only able to secure a portion of the 

relatively small block at the mouth of the Mōkau River, with 

considerable land withheld from sale by those opposing the 

transaction. The rest of the Mōkau River remained tantalisingly 

out of reach. The Awakino, Taumatamaire and Rauroa blocks, 
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which the Crown hoped would break open the interior, proved to 

be a dead end and it wasn’t until the systematic purchasing of the 

1890s that the Crown acquired territory inland; 147 

(ii) For hapū and iwi at Mōkau, the much desired European township 

and the economic opportunities it would bring, did not eventuate. 

By the time the Crown returned and put Mōkau land up for 

auction in the 1888, the colony had been in an economic 

depression for most of the decade and settlers had access to more 

attractive land in Taranaki.  As a result, in our submission, hapū 

and iwi were not able to benefit, as they had been assured, as 

they might have done in the 1850s.148 

6.15 The Crown put to Boulton, during cross-examination that the Crown had not 

anticipated that large amounts of land would be withheld from the Mōkau 

purchase at the mouth of the river, and that the withholding of these lands was 

one of the practical reasons why settlement was not able to take place.149  With 

respect, we disagree with this conclusion, for the following reasons: 

(a) Despite the Crown’s position in 1852 that a European township would not 

be established unless Māori were prepared to sell certain lands, the Crown 

continued to purchase land it had previously rejected, creating the, not 

unreasonable, impression for Rohe Pōtae Māori that the Crown was 

buying it for settlement; 150 and 

(b) At no point did Crown officials actually indicate to Takerei that settlement 

was unlikely to happen.151 

6.16 In our submission, the Crown were “reckless and manipulative” in holding out the 

assurance of a township in order to induce land sales.  A major inducing factor, we 

submit, for Rohe Pōtae Māori in entering into the Awakino transaction was the 

assurance there would be a town, i.e. Māori would gain European settlers and, in 

exchange, the Crown would gain the coal and limestone it was seeking in the 
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district.  Ultimately, however, the Crown failed to provide Rohe Pōtae Māori in the 

south of the inquiry district with a European township: 

(a) In negotiations Māori were very clear they wanted a township.  

Furthermore, Takerei continually wrote to McLean anxious that he return 

to Mōkau and complete the land transaction and advance the settlement 

of Europeans there; 

(b) McLean made it clear to Takerei and the community at Mōkau that a 

transaction would be mutually beneficial i.e. Māori would gain European 

settlers and, in exchange, the Crown would gain the coal and limestone it 

was seeking in the district.  In our submission, this created legitimate 

expectations amongst Takerei and the community at Mōkau that a 

township would be established; 

(c) Whilst Rohe Pōtae Māori were told a township would not be established 

unless they were prepared to extend certain blocks, the Crown returned 

and purchased the blocks it had rejected, which created the, not 

unreasonable, impression that the Crown was acquiring that land for 

European settlement; 

(d) This impression was supported by provincial government and settlers at 

the time who were making preparations for the district being opened up 

for settlement; and 

(e) There is no evidence that Takerei and others at Mōkau were told that 

European settlement would be delayed or may not happen at all. 

6.17 Furthermore, in our submission, had Rohe Pōtae Māori known that the likelihood 

of European settlements being established would diminish throughout the 1850s, 

they would not have been willing to dispose of the blocks they did agree to 

provide to the Crown. 

The Crown created impoverishment amongst Te Rohe Pōtae Māori in order to leverage 

land from them 

6.18 In our submission, another breach of the Crown’s duty of good faith was the 

Crown creating impoverishment amongst Rohe Pōtae Māori in order to leverage 
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land from them.  We agree with Boultons view that:152 “… this was a deliberate 

tactic to try and get people to sell.” 

6.19 We submit that the Crown deliberately delayed surveying blocks and making 

payments to ensure that Rohe Pōtae Māori were financially stretched and 

therefore more likely to accept the price offered by the Crown: 

(a) In respect of the Rauroa block, we submit the Crown exerted economic 

pressure on Māori communities in this area to ensure that they continued 

to offer more land for sale: 

(i) On 16 February 1855 Rogan reported to McLean that he had 

arranged ‘to traverse the North boundary of the last block next 

spring and the payment is to be made in the summer.’ Rogan 

observed that by summer ‘they will have expended the £500 and 

will be the more anxious to urge their friends in the interior to sell 

the opposite side of the Awakino’; 153 

(ii) Worst still for Māori, we submit, the delay seems to have been 

even longer than Rogan planned and it was not until 20 January 

1857 that William Nicholas (Niccoll) Searancke reported from 

Mōkau that he had ‘completed the survey of the Rauroa Block’; 154 

and 

(iii) Whilst Boulton acknowledged that, in part, difficulties arose as 

surveying was difficult in this district in the winter, more 

concerning was the Crown’s action which she described, in cross-

examination, as follows:155  

 ““If we wait then Māori will be poor and we might get some more 

people selling.”  So those kinds of pressures the Crown tried to 

bring to bear on the people to sell.” 

(b) Similarly, the same sort of economic pressure was exerted on Māori who 

were party to the Waipa‐Waitetuna transaction: 
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(i) In correspondence to the Native Minister on 23 February 1863, 

Rogan suggested that: 156 

“… the payment be delayed ‘for a few months in order to give Mr 

MacGregor a chance to finish the road.  Because if they get the 

money there will be no work.’  That is, Rogan proposed delaying 

the payment to ensure a cheap and plentiful supply of Maori 

labour for building the Waipa road.” 

(ii) The road was being built through the block in order to provide a 

route for troops into the Waikato;157 and 

(iii) The implication, we submit, was that if Māori had purchase money 

they would not be interested in working for day‐labour rates.158 

6.20 Therefore, there is clear evidence that the Crown was exerting economic pressure 

upon Māori and, in our submission, this was a deliberate tactic to get Rohe Pōtae 

Māori to sell land.  When reporting to McLean, Rogan was clear when he observed 

that by summer ‘they will have expended the £500 and will be the more anxious to 

urge their friends in the interior to sell the opposite side of the Awakino.’ 159  

Therefore, we submit that the Crown failed to act in good faith towards Rohe 

Pōtae Māori; the Crown, instead, creating impoverishment amongst Te Rohe 

Pōtae Māori in order to leverage land from them. 

                                            
156

 Wai 898, #A70, p 405  
157

 Wai 898, #A70, p 463  
158

 Wai 898, #A70, p 463  
159

 Wai 898, #A70, p 280, Wai 898, #4.1.9, pp 924-925  
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7.0 PREJUDICE 

7.1 The claims, in relation to the Crown entering into transactions with Rohe Pōtae 

Māori prior to the establishment of the Native Land Court during the period 1840-

1865, all primarily concern the Crown’s acquisition of Te Rohe Pōtae land.  The 

prejudice that arises through direct land loss is generally self-evident, being at an 

economic, cultural and spiritual level.  On this basis, it is submitted that prejudice 

arises from the Crown’s breaches of Te Tīriti as set out above. 

8.0 CONCLUSION 

8.1 The Tribunal must find that these claims are well founded. 

8.2 During the period 1840-1865, we submit land was acquired from Rohe Pōtae 

Māori in breach of the Treaty.   

8.3 In particular, we submit that the Crown acted in a number of ways that failed to 

actively protect Māori property interests to the fullest extent reasonably 

practicable, examples of which include: 

(a) Engaging only with Māori who wished to sell land and ignoring protests 

from those who did not; 

(b) Failing to properly identify the lands being transacted which created 

uncertainty amongst Māori as to the exact land sold; 

(c) Using reserves as a mechanism to facilitate alienation; 

(d) Despite explicitly setting aside reserves, within seven years purchasing 

those very same reserves; and 

(e) Failing to protect the Māori custom of tuku whenua. 

8.4 In terms of its duty to act in good faith, we submit that, in breach of this duty, the 

Crown failed to act in good faith towards Rohe Pōtae Māori in a number of ways 

including: 

(a) Creating jealousy and competition between rangatira in order to put 

pressure on those opposed to sales; 

(b) Failing to ensure the price paid to Māori for their lands was fair; 
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(c) Being reckless and manipulative in holding out the assurance of a 

township; and 

(d) Purposely creating impoverishment amongst Te Rohe Pōtae Māori in 

order to leverage their land from them. 

8.5 Therefore, in our submission, all of the land acquired by the Crown during the 

period 1840-1865 was in breach of Te Tīriti, the Crown failing to adhere to its 

duties of active protection and good faith throughout the transactions which 

ultimately meant that no transactions during this period met the standard 

required of the Crown.   

8.6 We submit, that this resulted in prejudice to Rohe Pōtae Māori, the prejudice 

being at an economic, cultural and spiritual level. 

8.7 Ultimately though, the evidence suggests the transactions over this period were 

not Treaty-compliant, and whilst the overall percentage of the alienations (in 

terms of the size of the area under investigation by the Tribunal) may not seem 

great during this period in comparison to later periods, we submit that the 

alienations nonetheless do raise serious Treaty grievances, particularly for hapū 

and iwi who were the subject of the alienations. 

 

DATED at Hamilton this 19th day of September 2014 

 
_____________________ 
A H C Warren/G P Tootill 




