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MAY IT PLEASE THE TRIBUNAL:

INTRODUCTION

Maori are disadvantaged in health terms at birth by the mere fact that they are Maori."

1. This statement exemplifies the overwhelming experience of Te Rohe Potae

Maori in relation to their health and well being since 1840.

2. The evidence establishes that Te Rohe Potae Maori have and continue to be

disadvantaged in health terms at birth by the mere fact that they are Maori.

3. The substantial and ongoing gap between the health and well being of Te Rohe

Potae Maori and non-Maori speaks for itself.?

4, Much of this can be attributed to the adverse effects of settlement, vulnerability

to disease and the impact Crown acts and omissions.

5. As a consequence, the life expectancy, health and wellbeing of Te Rohe Potae
whanau, hapu and iwi since 1840, has been significantly worse than that of non-

Maori.

6. Even where Te Rohe Potae Maori health has improved, they continue to suffer

ill health to a significantly greater degree than non-Maori.

7. The crux of these submissions is that the Crown failed to do enough to bridge
the gap between the health and wellbeing of Te Rohe Potae Maori and non-

Maori.

8. These Generic Closing Submissions will discuss the following issues

surrounding health in Te Rohe Potae:

(@) Health of Te Rohe Potae Maori as more than a statistic;
(b) The Crown’s Treaty obligations in respect of healthcare;
(© Crown concessions;

(d) Health in context;

1 Wai 898 #S4(b): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p80
2 See Wai 898, #3.4.088: Generic Opening Submissions regarding Health, paragraphs 31 to 39
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(€)

(f)

(9)

(h)

()

(k)

()

(m)

(n)

(0)

Healthcare services provided by the Crown to Te Rohe Potae Maori and
active promotion by the Crown of Te Rohe Potae Maori health and well-

being in the Inquiry District;

The extent of Crown consultation with Te Rohe Potae Maori regarding
the development of healthcare legislation, policies and practices and the

extent it was required to consult;

The role provided for Te Rohe Potae Maori in the design, establishment,
management and implementation of healthcare policies and services

intended for Te Rohe Potae Maori;

Avenues provided by the Crown for Te Rohe Potae Maori to express
concerns about the development, implementation and provision of

healthcare services and policies (and the extent these were utilised);

Adequacy of Crown provision of access to healthcare for Te Rohe Potae

Maori;

Adequacy of the standard of healthcare for Te Rohe Potae Maori

provided by the Crown;
Adequacy of Crown funding for healthcare for Te Rohe Potae Maori;

Crown response to Te Rohe Potae Maori seeking assistance in relation

to healthcare services;

Differences in the provision of healthcare by the Crown for Te Rohe

Potae Maori as compared with non-Maori in the Inquiry District;

Whether the Crown has a duty to address health disparities between Te
Rohe Potae Maori and non-Maori (including the Crown’s obligation to
provide medical assistance with regard to outbreaks and effects of
preventable diseases and infections in the Inquiry District) and the extent
to which any such duty was fulfilled;

The extent of culturally appropriate healthcare provided to Te Rohe
Potae Maori by the Crown provided for Rohe Potae Maori;



10.

11.
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(p) The extent the Crown is obliged to address socio-economic factors that
have affected the health and well-being of Te Rohe Potae Maori, such

as poverty, housing, employment and loss of land;

(¢)) Whether the Crown had a role in the introduction of smallpox into the
Inquiry District and which Te Rohe Potae Maori were affected by the

outbreak of smallpox in the Inquiry District;
) Prejudice suffered by Te Rohe Potae Maori; and
(s) Remedies sought.

This document is filed for the benefit of all Claimants in Te Rohe Potae Inquiry
District; however this is not to prevent Claimants from taking their own positions

and presenting their own submissions on this theme.

This document provides a generic overview and position only. Counsel
understand that Claimant Specific Closing Submissions will address issues

raised by individual claims.

In addition to the evidence provided by tangata whenua of Te Rohe Potae, a
number of reports are also relevant to the issue of health, including those

authored by Dr Helen Robinson:

@) Wai 898, #A31: Robinson, Te Taha Tinana: Maori Health and the Crown
in Te Rohe Potae Inquiry District, 1840 — 1990;

(b) Wai 898, #A88: Robinson, Te Rohe Potae Maori: Twenty-first century

socio-demographic status; and

(©) Wai 898, #A146: Hearn, Maori economic development in Te Rohe Potae
Inquiry District ¢.1885 to ¢.2006.



HEALTH OF ROHE POTAE MAORI - MORE THAN A STATISTIC

Yesterday my cousin... and | visited our urupa just up the hill ... and could not help

noticing how young our tupuna were when they died.?

12. A key feature of the evidence is the significant disparity between the health and

well being of Te Rohe Potae Maori and non-Maori.
13. The disparity is reflected in almost all of the available health statistics.

14. In considering the statistics, the Tribunal must look behind the numbers and the
graphs. Behind every statistic there are whanau, hapu and iwi coping with the

repercussions.

15. This includes the pain and suffering felt by Te Rohe Potae whanau, hapu and

iwi who have had to face the loss of loved ones dying before their time.

16. It also includes the impact on the whanau, hapu and iwi who are left to care for
and support their whanaunga who are suffering from the likes of heart disease,

cancer, diabetes, respiratory disease, severe asthma and strokes.
17. It is important that their suffering is not lost in the statistics.

CROWN TREATY OBLIGATIONS

18. Crown duties in respect of health include:

@) The duty to actively protect the health and well being of Te Rohe Potae
Maori and to provide adequate access to healthcare.*

(b) The duty to ensure that Te Rohe Potae Maori had and continue to have

access to healthcare.

(© The duty to provide Te Rohe Potae Maori with an appropriate standard

of healthcare.®

3 Wai 898, #4.1.6: Nga Korero Tuku Iho o Te Rohe Potae 6th Oral Traditions hui, Tokanganui-A-Noho Marae, Te Kuiti, statement of Wharehuia
Hemara, pp 35-36 (June 2010)

4 Arising out of Treaty of Waitangi, Arts | - lll. With respect to Art |, Crown’s duties as lawmaker to legislate appropriately. In terms of Art Il, the
partnership with duty to act reasonably and in good faith in providing appropriate healthcare for Te Rohe Potae Maori (See for example New
Zealand Maori Council v Attorney General [1987] 1 NZLR 641, pp664, 682) and Art Il obligation of active protection for health as a taonga and for
Te Rohe Potae Maori in general in receiving healthcare — he tangata, he tangata, he tangata. Also, it is clear that taonga means “all things highly
prized by Maori” and includes both tangibles and intangibles; Waitangi Tribunal Report of the Waitangi Tribunal on the Motonui-Waitara Claim, 2nd
ed, 1989, p50, Waitangi Tribunal, Report of the Waitangi Tribunal on the Kaituna River Claim, 2" ed, 1989, p13, and Waitangi Tribunal, Report of
the Waitangi Tribunal on the Manukau Claim, 2 ed, 1989, p67. In terms of Art Ill, the principle of equity underlying conferral of citizenship on
Maori
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(d) The duty to actively protect Te Rohe Potae Maori health, from which

three general obligations flow:®

() The protection against the adverse effects of settlement (as far
as possible and such as would fit them physically and mentally

for full participation in the new colonial order)’;

(i) The protection of Maori, including Te Rohe Potae Maori as a

group against abnormal vulnerability to disease; and

(iii) The promotion of Maori, including Te Rohe Potae Maori

wellbeing as part of the community of citizens.

(e) The duty to take protective action to address group disparity where
Maori, including Te Rohe Potae Maori in general suffer significantly
poorer health than non-Maori. Such action has commonly taken two

forms:®

@ Allocating of health resources for remedial purposes, whether
specifically for Maori benefit or to assist an at-risk group of which

Maori constitutes a high proportion; and

(i) The use of promotional means of information and advocacy, such

as health education aimed at changing lifestyle habits.

)] In a similar vein, the duty to provide additional resources specifically
devoted to Te Rohe Potae Maori communities whenever general

provision of services are not giving sufficient protection.®

(9) In line with the application of the principle of equity as to health

standards and outcomes:

5 Arising out of Treaty of Waitangi, Arts | - lll. With respect to Art |, Crown’s duties as lawmaker to legislate appropriately. In terms of Art Il, the
partnership with duty to act reasonably and in good faith in providing appropriate healthcare for Te Rohe Potae Maori (See for example New
Zealand Maori Council v Attorney General [1987] 1 NZLR 641, pp664, 682) and Art Il obligation of active protection for health as a taonga and for
Te Rohe Potae Maori in general in receiving healthcare — he tangata, he tangata, he tangata. Also, as mentioned previously, it is clear that taonga
means “all things highly prized by Maori” and includes both tangibles and intangibles; Waitangi Tribunal Report of the Waitangi Tribunal on the
Motonui-Waitara Claim, 2" ed, 1989, p50, Waitangi Tribunal, Report of the Waitangi Tribunal on the Kaituna River Claim, 2 ed, 1989, p13, and
Waitangi Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, 2n ed, 1989, p67. In terms of Art Ill, the principle of equity underlying
conferral of citizenship on Maori

6 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp53-54

7 Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358

8 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p55

9 Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358
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() The duty to provide equal standards of healthcare to Maori,

including Te Rohe Potae Maori as to non-Maori; '

(i) The duty to ensure a general equality of health outcomes for
Maori including Te Rohe Potae Maori as a whole (with non-

Maori), as a benefit of the citizenship granted by the Treaty.*

(h) The duty to act in good faith and to consult with Te Rohe Potae Maori in
relation to health services to be provided to them. This includes

providing a role in health initiatives for Te Rohe Potae Maori.*?

@ The duty to provide sufficient resources and funding towards the health

and wellbeing of Te Rohe Potae Maori.™

)] The duty to ensure that Maori was and is respected by the publically-
funded medical institutions and professions that serve Te Rohe Potae
Maori, subject to the limits of practicality, reasonable cost, and clinical

safety.

(k) The duty to enable the Te Rohe Potae Maori voice to be heard and
Maori perspectives to influence the type of health services delivered to
Te Rohe Potae Maori and the way in which the services were delivered
in the provision of healthcare. This arises from the concept of

“partnership”.*®

19. The findings of the Te Tau lhu Tribunal usefully outline factors for assessing the

Crown’s obligations:*®

... the Crown had an obligation under the Treaty principles of reciprocity and
active protection to guard the interests of all iwi from the negative effects of

colonisation, promote and maintain the well-being of Maori, and provide all the

10 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p64, see also Waitangi Tribunal, Wairarapa ki Tararua Report, 2010,
pp355, 358 where views of previous Tribunals that the Treaty requires more than superficial equity in provision of healthcare were confirmed

11 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p64 (this arises from the underlying principle of equity arising from
conferring citizenship), see also Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358 where views of previous Tribunals that the
Treaty requires more than superficial equity in provision of healthcare were confirmed

12 Arising out of Treaty relationship — partnership imposing duty to act reasonably and in good faith. This includes the duty to consult with Maori.
See for example the Treaty of Waitangi, Articles I-1ll, New Zealand Maori Council v Attorney General [1987] 1 NZLR 641, pp664, 683, Waitangi
Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, 2" ed, 1989, pp70, 87, Waitangi Tribunal, Report of the Waitangi Tribunal on the
Orakei Claim, 31 ed, 1996, p147

13 Arising out of Treaty of Waitangi Art I, 11l

14 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p57

15 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p59

16 Waitangi Tribunal, Te Tau lhu o te Waka a Maui: Report on Northern South Island Claims, 2008, p1426
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benefits due to British subjects. Insufficient provision of health and education

services was in breach of the principle of equity.

20. Previous Tribunals have also noted that, for the purpose of protecting Maori
health, restrictive measures applying exclusively to Maori can only be justified in
exceptional circumstances to prevent imminent, demonstrable, significant and

widespread danger to Maori well-being.*’

CROWN CONCESSIONS

21. Crown has not made any concessions in relation to the health issues being

considered by the Tribunal.

22. It is also significant that the Crown has not led any evidence on the topic of

health within this Inquiry.

HEALTH IN CONTEXT

23. Poor health and high mortality rates are generally associated with low socio-

economic status;*® they are intimately interwoven.

24. The evidence indicates that early on, Maori standards of living in Te Rohe
Potae and elsewhere were generally worse than those of Pakeha. Housing was
frequently very overcrowded, and traditional whare designs probably facilitated
the spread of infectious diseases such as tuberculosis. Alcohol and tobacco
damaged Maori health, and continued land loss probably led to poverty and
food shortages.™® Resource loss and warfare also played a part in reducing Te

Rohe Potae Maori health and wellbeing.?

25. Cumulative effects of factors like land loss contributed to what became cycles of

inadequate housing conditions, low income or unemployment®* and poor

17 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp54-55

18 \Wai 898 #A88: Robinson, Te Rohe Potae Maori: Twenty-first century socio-demographic status, p87

19 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p305

2 See for example Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p46.
Dr Robinson states that “the introduction of alcohol and tobacco had serious consequences for Maori health in the Rohe Potae, as did warfare,
land loss, and possibly the Native Land Court”. For an example of discussion regarding links between land loss, health and socio-economic
conditions, see Wai 898 #R3 (d): Amended Brief of Evidence of L Tutemahurangi for Wai 1203, dated 17 April 2014, paras 129-145

2 See for a contemporary example of Maori socio-economic situation including unemployment: Wai 898 #A88(c): Robinson, Summary of Te Rohe
Potae Maori: Twenty-first century socio-demographic status, p2. Here it is noted that “In 2006 Maori were much more likely than non-Maori to live
in deprived areas.” And that “Maori of both genders in the Rohe Potae and elsewhere, were less likely to be in paid employment than non-Maori.”
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26.

27.

10

health;* cycles which are likely to have affected generations of Te Rohe Potae

Maori.

It is no surprise that lower-income groups in New Zealand, including in
particular many Te Rohe Potae Maori, experience higher risks of dying at every

age than their higher paid equals.?®

Where Crown acts and omissions have negatively affected the health of Te

Rohe Potae Maori, the Crown as a Treaty partner has a duty to address this.

HEALTHCARE SERVICES PROVIDED BY THE CROWN TO TE ROHE POTAE
MAORI AND ACTIVE PROMOTION BY THE CROWN OF TE ROHE POTAE MAORI
HEALTH AND WELL-BEING IN THE INQUIRY DISTRICT

28.

29.

30.

31.

32.

The Crown has largely failed to actively promote Te Rohe Potae Maori health

and wellbeing.

Further, the Crown has failed to provide services which adequately address the
group disparity and meet the needs of Te Rohe Potae Maori who generally

suffer significantly poorer health than Pakeha.

The Crown was not inactive in response to the ill health of Te Rohe Potae
Maori. However the overall response was insufficient to address the group
disparity and meet the needs of Te Rohe Potae Maori who generally suffer

significantly poorer health than Pakeha.

It is clear that the Crown has duties to actively protect Maori health, including

the duty to take protective action to address group disparity.?*
Health measures provided by the Crown over time have included:
(@)  Before 1900:%
@ Employment of missionaries as vaccinators against small pox.

(i) Education on health and hygiene to pupils at Native Schools.

22 \Nai 898 #A88: Robinson, Te Rohe Potae Maori: Twenty-first century socio-demographic status, p123: “Bad housing can be a financial burden;
can cause illness or facilitate its spread...”

23 \Wai 898 #S4(h): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p73. The difficulties in maintaining good health in a
marginal socioeconomic position are also acknowledged in Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe
Potae Inquiry District, 1840 — 1990, p305
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(iii) Some hospital treatment and subsidised doctors to provide free

treatment to Maori.
(b)  From 1900:%

0] Employment of sanitary inspectors to inspect Maori settlements

and provide advice on sanitation and hygiene.
(i) Provision of District nurses in rural areas from 1909.
(iii) Provision of Native Health Nurses from 1911.
(iv) Provision of a school dental service.

(v) Distribution of medicine and health education by Native School

teachers.

(vi) Provision of small hospitals at Taumarunui, Kawhia and Te Kuiti

and a psychiatric hospital at Tokanui.
(vii)  Subsidies to General Practitioners.
(vii)  Vaccinations for tuberculosis, typhoid and diphtheria.

33. Despite these measures, the overwhelming experience of Te Rohe Potae Maori
health and wellbeing involves a history which is best described in terms of

disparity.

34, As will be illustrated, even where Te Rohe Potae Maori health has improved,

they continue to suffer ill health to a greater degree than non-Maori.?’

35. To look at improvement alone therefore obscures two vital parts to the picture
surrounding Maori health — the extent of the disparity to begin with and the on-

going disparity which remains.

24 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p55

25 \Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p9

26 \Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp 10-14
2 See for example Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840
-1990, p15
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THE EXTENT OF CROWN CONSULTATION WITH TE ROHE POTAE MAORI
REGARDING THE DEVELOPMENT OF HEALTHCARE LEGISLATION, POLICIES
AND PRACTICES AND THE EXTENT IT WAS REQUIRED TO CONSULT

36.

37.

38.

39.

40.

The Crown has largely failed to consult with Te Rohe Potae Maori in relation to

healthcare, inconsistent with its duty to do so as a Treaty partner.
As already noted, the Crown has duties to:

@) Enable the Te Rohe Potae Maori voice to be heard and Maori
perspectives to influence the type of health services delivered to Te
Rohe Potae Maori and the way in which the services were delivered in

the provision of healthcare;? and

(b) The duty to act in good faith and to consult with Rohe Potae Maori in
relation to health services to be provided to them. This includes

providing a role in health initiatives for Te Rohe Potae Maori.?

This duty to consult is of course not boundless, but does require consultation
with those who would be impacted by particular legislation, policies and
practices the Crown proposed or proposes to implement, such as would allow

the Crown to make an informed decision.*

The Crown has acknowledged that matters relating to health and healthcare are
important to Te Rohe Potae Maori, who, over time have expressed a desire to
participate in the development of health policy and services that affect them.

However the Crown also notes evidence on the record that Maori: 3!

. may not always have been fully involved in the development of health

policies or in determining and implementing their own health priorities.

Very little evidence was located illustrating Crown consultation with Te Rohe
Potae Maori regarding healthcare. The limited roles that were provided by the

Crown for Maori in relation to development of healthcare design (which might

28 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p59

2 Arising out of Treaty relationship — partnership imposing duty to act reasonably and in good faith. This includes the duty to consult with Maori.
See for example the Treaty of Waitangi, Articles I-1ll, New Zealand Maori Council v Attorney General [1987] 1 NZLR 641, pp664, 683, Waitangi
Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, 2 ed, 1989, pp70, 87, Waitangi Tribunal, Report of the Waitangi Tribunal on the
Orakei Claim, 3 ed, 1996, p147

30 New Zealand Maori Council v Attorney General [1987] 1 NZLR 614, per Richardson J at 683. See also Cooke P at 665

31 Wai 898 #1.3.1: Crown Statement of Positions and Concessions, paras 1236, 1237
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have allowed for consultation) are discussed later in these submissions.*
However as will be illustrated, these roles often appear to have occurred at a
relatively late stage, in short bursts, with limited resourcing and with varying

levels of success.

41. Further, it is clear that Maori including Te Rohe Potae Maori had little autonomy
over the delivery and content of healthcare services.® In respect of typhoid in
particular, which regularly afflicted Maori communities and usually reflected
poor quality water supplies, poor sanitary disposal, and, in coastal settlements,

tainted kaimoana, Dr Hearn noted that:*

Inoculation against the disease was available: how widely it was used is not
clear, although the Department of Health employed various (barely legal)
means to ‘bluff’ or ‘persuade’ Maori into accepting vaccination during its
extensive inoculation programmes. Indeed, while the parents of non-Maori
children were generally consulted before being inoculated, the same was not
always true of the parents of Maori children: the Department of Health was

satisfied to have the approval of community leaders.

42. This example also illustrates disparities in the manner in which Maori and non-

Maori children were provided with healthcare.

THE ROLE PROVIDED FOR TE ROHE POTAE MAORI IN THE DESIGN,
ESTABLISHMENT, MANAGEMENT AND IMPLEMENTATION OF HEALTHCARE
POLICIES AND SERVICES INTENDED FOR TE ROHE POTAE MAORI

43. The Crown has largely failed to provide for an adequate role for Te Rohe Potae
Maori in the design, establishment, management and implementation of policies
and services intended for Te Rohe Potae Maori, in breach of its obligations to

do so0.*®

44. Limited evidence was located for the Crown provision of a role for Te Rohe

Potae Maori in the design, establishment and implementation of healthcare

32 See the section entitled ‘The role provided for Te Rohe Potae Maori in the design, establishment, management and implementation of
healthcare policies and services intended for Te Rohe Potae Maori’

33 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

34 Wai 898 #A146: Hearn, Maori economic development in Te Rohe Potae Inquiry District ¢.1885 to ¢.2006, pp108, 109

35 Arising out of Treaty relationship — partnership imposing duty to act reasonably and in good faith. This includes the duty to consult with Maori.
See for example the Treaty of Waitangi, Articles I-1ll, New Zealand Maori Council v Attorney General [1987] 1 NZLR 641, pp664, 683, Waitangi
Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, 2" ed, 1989, pp70, 87, Waitangi Tribunal, Report of the Waitangi Tribunal on the
Orakei Claim, 34 ed, 1996, p147

348673.1



14

policies and services. The evidence indicates that the majority of the initiatives

lasted for relatively short periods of time, or struggled to function effectively.

45, In particular it is noted by way of example that:

(@)

(b)

(c)

Maori Councils administered under the Maori Councils Act 1900
increased their focus on health matters following the movement of
control from under the Native Department to the Department of Health in
1919 pursuant to the Native Land Amendment and Native Land Claims
Adjustment 1919. This Act set out new provisions, including declaring
Maori Councils as Health Councils which were to advise the District
Health Officer in all matters relating to health of the Maori inhabitants of
the District, and to perform such functions and duties as the District
Health Officer approved or the Governor-General by regulations. The
Health Act 1920 also created the Division of Maori Hygiene. Te Rangi
Hiroa was made Director of this division and was to oversee the
activities of the Councils.®*® However despite a high level of Ngati
Maniapoto participation in particular, the councillors’ requests to reform
the legislation guiding the system were essentially ignored by the
Government until the Maniapoto Maori Council could no longer function
by 1939.% In summary, due to the lack of financial resource and general
Government neglect, the Maori Councils were in decline or had ceased
functioning in most Districts by the beginning of the First World War.>®

Maori Councils were then abolished in 1945.%

Maori Welfare Officers were established by the Maori Affairs Department
in 1945 and carried out numerous health related tasks, including helping
communities to improve sanitation and other health requirements and

liaising with authorities on these issues.*

Largely as a result of the Government’s publication of the Hunn Report

drawing attention to Maori health inequalities in 1961, a Maori Health

36 Wai 898, #A29: Sarich, An Overview of Political Engagement between Hapu and Iwi of the Te Rohe Potae Inquiry District and the Crown, 1914-

¢.1939, p70

37 Wai 898, #A72: Sarich, Francis, Aspects of Te Rohe Potae Political Engagement, 1939-c.1975: Government provision for local self-government
for Te Rohe Potae hapu and iwi, p13
38 Wai 898, #A29: Sarich, An Overview of Political Engagement between Hapu and Iwi of the Te Rohe Potae Inquiry District and the Crown, 1914-

¢.1939, p13

39 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p250
40 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p250
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Committee of the Board of Health was established to investigate Maori
health problems and give guidance to the Department.** Although this
appeared as a positive step towards Maori input into healthcare
services, this had ceased to meet on a regular basis by the late
1970's.*?

(d) A standing committee on Maori health was started in the early 1980's
and various Maori community groups also began to carry out public
health work, the latter of which received some support from the Health

Department.*?

(e) The Health Department sponsored or organised several hui over the
early 1980’s, including the Hui Whakaoranga Maori health conference in
1984 which included participants from Waikato, Tokanui and
Taumarunui hospital boards and adopted recommendations made by

the participants as policy.*

() In 1984, the Health Department formed the Oranga Maori / Maori Health
project team but in 1987 all of the Board of Health’s standing committees
were disestablished and the Oranga Maori team resigned. Questions

were raised about the Department’s commitment to Maori health. *°

(9) In 1988, an official Maori health policy unit — Te Wahanga Hauora was
formed to provide policy advice and information to the Health

Department and associated bodies.*®

Accordingly, the evidence shows that while roles for Maori increased in relation
to healthcare design and establishment, it appears that this often occurred at a
relatively late stage, in short bursts, with limited resourcing and with varying

levels of success.

Maori involvement, including by Te Rohe Potae Maori appears not to have
extended to the level of controlling initiatives to protect and improve Te Rohe

Potae Maori health and wellbeing.

41 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p251
42 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p252
43 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p252
4 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp252, 253
45 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p253
46 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p253
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Consistent with this evidence, the Crown has stated that it is not aware of any
specific evidence on the record of Inquiry concerning the way in which Te Rohe
Potae Maori may have controlled initiatives to protect and improve their health

and wellbeing.*’

AVENUES PROVIDED BY THE CROWN FOR TE ROHE POTAE MAORI TO
EXPRESS CONCERNS ABOUT THE DEVELOPMENT, IMPLEMENTATION AND
PROVISION OF HEALTHCARE SERVICES AND POLICIES (AND THE EXTENT
THESE WERE UTILISED)

49.

50.

51.

52.

53.

54.

Very few specific avenues provided by the Crown for Te Rohe Potae Maori to
express concerns in relation to healthcare were located on the record, indicating
that the Crown has failed to provide adequate avenues through which Te Rohe

Potae Maori could express their concerns in relation to healthcare.

Furthermore, it appears that the Crown largely failed to respond adequately

where concerns were expressed.

There is evidence that Te Rohe Potae Maori sometimes wrote to the
Government to complain when they were dissatisfied with the services being
provided by subsidised doctors.*® No evidence has been located as to a

response (if any) by the Crown to such concerns.

There is also an example within the District of where Te Rohe Potae Maori
complained that a doctor was not visiting them. Their requests to officials for

another doctor, including suggesting various candidates, were unsuccessful.*®

It was not until the late 1980’s, with the establishment of Area Health Boards,
and in particular the Waikato Area Health Board (which covered much of Te
Rohe Potae Inquiry District), that a formal complaints pathway was put in

place.*

The measures outlined previously regarding the roles provided for Te Rohe
Potae Maori in the design, establishment, management and implementation of

policies and services intended for Te Rohe Potae Maori are also noted.

47 Wai 898 #1.3.1: Crown Statement of Positions and Concessions, para 1240

48 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10
49 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p52

0 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp247, 248
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55. However while these might have provided avenues for Te Rohe Potae Maori to
express their concerns, it was illustrated that these roles often appear to have
occurred at a relatively late stage, in short bursts, with limited resourcing and

with varying levels of success.

ADEQUACY OF CROWN PROVISION OF ACCESS TO HEALTHCARE FOR TE
ROHE POTAE MAORI

56. The Crown has, at times, failed to provide adequate access to healthcare for Te

Rohe Potae Maori.

57. In the 19" century, while non-Maori as well as Maori in the Inquiry District had
limited access to medical services, there was a disparity between healthcare
provision for Maori and non-Maori, at least in part a result of more of a
willingness to provide medical services to isolated and temporary Pakeha

communities than Maori communities.**

58. Evidence indicates that later on, during the period of 1938 to 1990, Te Rohe

Potae Maori often faced difficulty accessing healthcare. This was impeded by:
(@)  Distance from medical aid;>?

(b)  Bad roads;*”

(c)  Lack of transport;>*

(d) The closure and downgrading of small rural hospitals (which were only
ever able to provide a quite limited range of services at any rate)®>, first

Kawhia and later Te Kuiti and Taumarunui:>®
(e)  Fees for doctors’ visits;”’

(f) Cultural insensitivity;® and

51 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p47. An example of
provision to temporary Pakeha communities was the establishment of hospitals near many goldfields

52 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p300

53 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p300

54 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p300

55 \Wai 898 #4.1.21: Hearing Week Twelve transcript, Answers of Dr Robinson, p1210. See also for an example of the limited services, Wai 898
#N5 Brief of Evidence of Isobel Kerepa, paras 6, 7

%6 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

57 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301. It is noted that in
cross examination, Dr Robinson agreed that on average it would probably have cost about a month’s wages for Maori patients for a hospital visit —
see Wai 898 #4.1.21: Hearing Week Twelve transcript, Answers of Dr Robinson, pp1271 - 1272
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(g)  Scarcity of Maori health care professionals;>®

59. Medical professionals tended to be concentrated in the cities and larger
towns.® In particular, hospital foundation seems to have been based on the

location of the Pakeha population, in particular there was, as Dr Robinson put
it:*

... very definitely a pattern of providing hospitals to Pakeha settlements and not

to predominantly Maori settlements.

60. While access would have been difficult for non-Maori living in rural areas, Te
Rohe Potae Maori were more likely to face these difficulties as they lived in

isolated locations®” and suffered greater poverty levels.®

61. Difficulties regarding access are well illustrated by the case of District Nurses,
whose very wide service areas meant that often full coverage was difficult. This

could lead to outlying areas being visited less often.®

62. For example, a Te Anga resident wrote to her local MP in 1938 to say that
although there was a Native Health Nurse in Kawhia, ‘it is sometimes several
days before she can get to a patient and then it is rather too late to do much
good’. Vehicles were sometimes provided by the Health Department, and in
other cases through local fundraising. An example of this was in Kawhia, where
a Maori concert was held to raise money for a car. One local Maori also sold his

horse in order to donate five shillings towards the car.®

63. The difficulties with access experienced by Te Rohe Potae Maori are reflected
by the significant disparities in the health and wellbeing which have existed and

continue to exist between Te Rohe Potae Maori and non-Maori.®®

%8 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

59 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

60 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p9

61 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p62. See also Wai 898
#4.1.21: Hearing Week Twelve transcript, Answers of Dr Robinson, p1192

62 See for example, Wai 898 #N5 Brief of Evidence of Isobel Kerepa, paras 6 - 8 where the whanau had to catch a mail bus, which operated every
three days, to go to Kawhia where the nearest hospital was

63 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp300-301

64 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p136

6 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp136, 137

8 See for example Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840
- 1990, p15
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ADEQUACY OF THE STANDARD OF HEALTHCARE FOR TE ROHE POTAE
MAORI PROVIDED BY THE CROWN

64.

65.

66.

The Crown has, at times, failed to provide Te Rohe Potae Maori with an

adequate standard of healthcare.

In relation to the standards of the main hospitals in and around Te Rohe Potae

it is noted:

(@)

(b)

(c)

(d)

Kawhia Hospital: appears to have fallen far below the standards of a
modern hospital, with facilities in disrepair and the resident doctor’s care

of a poor standard.®’
Te Kuiti Hospital: was overcrowded and underequipped.®®

Taumarunui Hospital: was characterised by staffing and funding

shortages.®®

Waikato Hospital: was overcrowded and suffered from staffing shortages
and funding issues.” Despite this, by the standards of the time, Dr
Robinson stated that Waikato Hospital seems to have provided a
reasonable standard of care to Te Rohe Potae Maori in the last decades
of the nineteenth century, although it was not particularly accessible in

geographic terms.”

The failure to provide consistently adequate care to Te Rohe Potae Maori is

reflected by the substantial gap in the health and well being which has existed

and continues to exist between Te Rohe Potae Maori and Pakeha. The life

expectancy, health and wellbeing of Te Rohe Potae whanau, hapu and iwi has,

since 1840, been significantly worse than that of non-Maori New Zealanders. "

ADEQUACY OF CROWN FUNDING FOR HEALTHCARE FOR TE ROHE POTAE
MAORI

67.

The Crown has, at times, provided inadequate funding for healthcare for Te

Rohe Potae Maori.

67 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp277, 278
68 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp279, 280
69 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp280, 281
70 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp281 - 283
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The evidence indicates that while the Crown provided a number of healthcare
services for Te Rohe Potae Maori, funding was still an issue. In particular it is
noted that:

(a) Many public initiatives lacked a Maori component, and the Maori health

division was often the victim of funding cuts;”® and

(b) The shortage of Maori doctors meant that those employed by the

Department of Public Health were often not replaced when they left.”

(© As already noted, Te Rohe Potae Maori living in isolated areas
sometimes fundraised or sold their belongings in order to buy vehicles

for nurses so they could attend to these communities.”

The Crown was not inactive in response to the ill health of Te Rohe Potae
Maori. There is an issue about adequacy of funding, particularly given the

significant disparities between Te Rohe Potae Maori and Pakeha.

In particular, issues with the lack of funding are reflected by the substantial gap
in the health and well being which has existed and continues to exist between

Te Rohe Potae Maori and Pakeha.’®

CROWN RESPONSE TO TE ROHE POTAE MAORI SEEKING ASSISTANCE IN
RELATION TO HEALTHCARE SERVICES

71.

72.

73.

Very few specific examples were located in respect of Crown assistance in
response to Te Rohe Potae Maori seeking assistance in relation to healthcare

services.

However, those that were located indicated that the Crown has, at times, failed
to respond to Te Rohe Potae Maori seeking assistance in relation to healthcare

services.

Examples of where assistance was sought include:

"t Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p62

2 Refer paragraphs 89 to 100 of these submissions

73 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10

74 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10

5 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp136, 137

6 See for example Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840

- 1990, p15
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As already noted, there is evidence that Te Rohe Potae Maori
sometimes wrote to the Government to complain when they were
dissatisfied with the services being provided by subsidised doctors.”” No
evidence has been located as to a response (if any) by the Crown to

such concerns;

Dr. Carlyle Gilberd of Otorohanga was a particularly popular Doctor in
the District, estimating in 1930 that he had at least 1,500 Maori patient
visits per year.” In 1933, 246 Maori petitioned the Health Department
for a new subsidy for Gilberd. In response, the Director General said that
a new system for providing medical aid to Maori was being worked out,
but the subsidy system was not changed until 1938. In 1935 Te Rohe
Potae Maori again campaigned to have Dr Leo de Castro’'s subsidy
transferred, this time to Dr. Cedric Isaac of Te Kuiti. Auckland Medical
Officer of Health John Boyd wrote that although de Castro had ‘an off-
hand and somewhat blunt manner’, he was a conscientious doctor in
regard to Maori. However Boyd did suggest splitting the subsidy
between de Castro and Isaac. No record of the eventual outcome could

be located.”

There was never a Waikato Maori Council, despite the efforts of Hiroa
and Dr Edward Ellison and the requests of some communities in the
District. This meant that part of the Inquiry District, from about Kawhia

northwards, lacked council coverage.®

As already noted previously, an example within the District of where Te
Rohe Potae Maori complained that a doctor was not visiting them. Their
requests to officials for another doctor, including suggesting various

candidates, were unsuccessful.®

Only one source was located which suggested a more adequate response to

the assistance Te Rohe Potae Maori had sought. This response appears to

have arisen following a petition to the Prime Minister of the time, Michael

Joseph Savage; in 1936 of E. Te Tuhi wrote to Prime Minister Michael Joseph

77 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10
8 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p131
9 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p133
80 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p116
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Savage ‘on behalf of the Maori tribes and people resident in this district’
requesting a District Nurse, and a similar letter sent by Te Rauhinga Pikia to the
Under Secretary of Native Affairs. Dr Robinson opines that Frances Hayman
was appointed at some point in the 1930s, ‘presumably in response to these

pleas’.®

DIFFERENCES IN THE PROVISION OF HEALTHCARE BY THE CROWN FOR TE

ROHE POTAE MAORI AS COMPARED WITH NON-MAORI IN THE INQUIRY
DISTRICT
75. Despite providing some targeted healthcare to Te Rohe Potae Maori, the Crown

76.

77.

78.

failed to provide Te Rohe Potae Maori with healthcare which sufficiently
addressed the health and wellbeing disparities of Te Rohe Potae Maori as

compared with non-Maori, in breach of its obligation of active protection.

It is clear that the Crown has a duty to actively protect Te Rohe Potae Maori
health, from which three general obligations flow, nhamely the protection against
the adverse effects of settlement, protection of Maori as a group against
abnormal vulnerability to disease, and the promotion of Maori wellbeing as part

of the community of citizens.®

Further, the Crown has the duty to take protective action to address group
disparity where Maori in general suffer significantly poorer health than non-
Maori.®* In a similar vein, the Crown has an obligation to provide additional
resources specifically devoted to Te Rohe Potae Maori communities whenever

general provision of services is not giving sufficient protection.®®

In line with these obligations, the Crown has provided some targeted healthcare
assistance to Te Rohe Potae Maori resulting in improvement in some areas.
This assistance included: vaccinations, education on health and hygiene to
pupils at Native Schools, some hospital treatment and subsidised doctors to

provide free treatment to Maori prior 1900,%® and employment of sanitary

81 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p52

82 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p136

83 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp53-54

8 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p55

8 Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358

86 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp 9-10
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inspectors to inspect Maori settlements and provide advice on sanitation and

hygiene.®’

However, as already noted, one of the main issues which negatively impacted
upon Te Rohe Potae Maori was that hospital foundation seems to have been
based on the location of the Pakeha population. Although this was due in part to
the funding hospitals derived from rates, and the fact that hospitals generally
also needed to be either near a large and stable population centre, other
factors, such as the lobbying skills of settlers and local politicians, and the real
or perceived reluctance of Maori to pay hospital bills, also played a significant

part.®

Accordingly, notwithstanding some improvements (including in relation to
infectious diseases®®) as a result of the Crown’s provision of healthcare, the
measures provided have failed to bridge the substantial gap in the health and
well being which has existed and continues to exist between Te Rohe Potae

Maori and non-Maori, prejudicing Te Rohe Potae Maori whanau, hapu and iwi.

THE CROWN'S DUTY TO ADDRESS HEALTH DISPARITIES BETWEEN TE ROHE
POTAE MAORI AND NON-MAORI AND THE EXTENT TO WHICH ANY SUCH DUTY
WAS FULFILLED

81.

The Crown has failed to adequately address the health and wellbeing disparity
which existed and continues to exist between Te Rohe Potae Maori and non-
Maori. It has thereby failed in its duties, including the duty to take protective
action which sufficiently addresses this disparity and the duty to ensure a
general equality of health outcomes for Maori, including Te Rohe Potae Maori,

with non-Maori. In particular it is evident that:

(@) A disparity emerged early on in Te Rohe Potae Maori interaction with the

Crown and is yet to be wholly rectified; and

(b) The Crown’s response to remedying this disparity has been insufficient,
something indicated by the significant disparity which continues to this
day.

87 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10
88 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p62
89 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p249
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This section is divided into five parts, namely:

(a) Crown duty to address health disparities and to address outbreaks and

effects of preventable diseases and infections;
(b) The Emergence of Disparity: Te Rohe Potae Maori Health over time;
(© Te Rohe Potae Maori Health and Wellbeing to the Present Day;
(d) Crown Awareness of Te Rohe Potae Maori ill-health and disparities; and

(e) Crown Response to Reducing the Health Disparity.

Crown duty to address health disparities and to address outbreaks and effects of

preventable diseases and infections

83.

84.

85.

86.

The Crown has a duty to address health disparities between Te Rohe Potae

Maori and non-Maori.

The Crown also has a duty to address outbreaks and effects of preventable
diseases and infections where these result in health disparities between Te

Rohe Potae Maori and non-Maori.

As already noted, it is clear that the Crown has a duty to actively protect the
health of Te Rohe Potae Maori. According to the Napier Hospital and Health

Services Tribunal, three general obligations flow from this: %

(a) The protection against the adverse effects of settlement (as far as
possible and such as would fit them physically and mentally for full

participation in the new colonial order)®*;

(b) The protection of Maori as a group against abnormal vulnerability to

disease; and
(© The promotion of Maori wellbeing as part of the community of citizens.

Previous Tribunal decisions also make it clear that the Crown had and has a
duty to address disparities between Te Rohe Potae Maori and non-Maori, on

the basis that the principle of equity entails a duty to ensure a general equality

9 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp53-54
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of health outcomes for Maori (including Te Rohe Potae Maori) as a whole —
arising from the benefit of citizenship granted by the Treaty;*” the Crown has a
duty to take protective action to address group disparity where Maori in general

suffer significantly poorer health than non-Maori.*?

87. The Crown has also acknowledged that the Treaty principle of equality requires
it to take steps that are reasonable in the circumstances to reduce disparity

between Maori and non-Maori New Zealanders.*

88. In a similar vein, the Crown has a duty to provide additional resources
specifically devoted to Te Rohe Potae Maori communities whenever general

provision of services are not giving sufficient protection.®

The Emergence of Disparity: Te Rohe Potae Maori Health over time

89. The disparity between the health and wellbeing of Maori and Pakeha emerged

early on in Crown-Maori interaction.
90. By way of example, the available evidence on health statistics show that:

(a) Maori had no prior immunity to diseases they encountered in the
nineteenth century, such as tuberculosis and influenza. As a

consequence, the impact of these diseases on Maori was devastating.*°

(b) From the 1890’s to the 1930’s Maori mortality was much higher than that

of Pakeha.®” Sickness and death often plagued communities.®®

(© In the mid 1930’s the majority of Maori deaths were still caused by
infectious diseases. Compared to Pakeha, Maori had much higher rates
of death from virtually all infectious diseases, and were much more likely

to suffer from diseases associated with poverty.*

91 Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358

92 Waitangi Tribunal Napier Hospital and Health Services Report, 2001, pp55, 64, see also Waitangi Tribunal Wairarapa ki Tararua Report, 2010,
pp355, 358 where views of previous Tribunals that the Treaty requires more than superficial equity in provision of healthcare were confirmed

93 Waitangi Tribunal Napier Hospital and Health Services Report, 2001, p55

9 Wai 898 #1.3.1: Crown Statement of Positions and Concessions, para 1244

9 Waitangi Tribunal, Wairarapa ki Tararua Report, 2010, pp355, 358

9 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p2

97 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p2

9 See for example the statements regarding health between 1928-1930 made in Wai 898 #S11: Brief of Evidence of Dr Wharehuia Hemara for
Wai 616, April 2014, paras 165-166

9 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p3
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Nationally in 1950 life expectancy for Maori males at birth was estimated
at 54 years (compared with 67 years for Pakeha) and at 56 for Maori

females (compared with 71 for Pakeha females).'®

Over time as infectious diseases declined, cancer and heart disease
became the most common causes of death amongst Maori. From at
least the 1950’s, the age-adjusted rates for these diseases were higher
than that of Pakeha. Maori also had much higher rates of diabetes in

terms of both mortality and morbidity.'%*

While improvements were seen from the late 1930’s to the mid 1960’s,
Maori still had significantly higher death rates in infancy and middle age
and Maori rates of death from most diseases remained significantly

worse than those of Pakeha.?

Maori mental health also suffered. By way of example, from 1959 to
1990, Maori were consistently admitted to psychiatric care with

schizophrenia than non-Maori.*®

While these statistics relate to Maori as a whole, there is nothing to indicate that

Te Rohe Potae Maori fared any better than other Maori.

The evidence indicates that with respect to epidemics and other outbreaks of

disease that continued to affect Te Rohe Potae Maori, there was little in the way

of symptomatic response from the Crown.'® During the 1913 smallpox

epidemic in particular, Maori were often seen as carriers and sometimes

banned from schools and public transport.

105

Health issues highlighted in tangata whenua evidence include, by way of

example:

100 \Waij 898 #A146: Hearn, Maori economic development in Te Rohe Potae Inquiry District ¢.1885 to ¢.2006, p103. In particular it is noted that
Hearn stated that is no reason to suppose that Te Rohe Potae rates differed materially from the national rates
101 \Waj 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p3

102 \Wai 898 #A31(c
103 Wai 898 #A31
104 Wai 898 #A31(c
105 \Wai 898 #A31(c
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(a) The devastation caused by pandemics, sickness and disease, resulting

in mass graves.**

(b) The short and long term impacts on whanau who were decimated by

disease. This includes situations where:

() Parents had died, leaving children who had no real option other
than to sell up and leave the land in search of a better way to

survive; " and

(i) Epidemics forced Te Rohe Potae Maori to bury their whanau on

their land without tangi.**®

Te Rohe Potae Maori Health and Wellbeing to the Present Day

94. In spite of the Crown’s duty to actively protect Maori health and to remedy
disparities,'® Te Rohe Potae Maori and Maori generally suffered and continue
to suffer disproportionately from the adverse effects of settlement and

vulnerability to disease.

95. Persistent and sometimes very large gaps remained between Maori, including
Te Rohe Potae Maori and non-Maori for most medical conditions, fatal and

otherwise.°

96. The Crown has failed to adequately address this disparity, which has continued

to the present day.

97. Between 2005 to 2007 Te Rohe Potae Maori whanau, hapu and iwi were dying
approximately 7 to 8 years earlier than Pakeha of preventable and treatable

diseases.!!

98. The ongoing disparity in life expectancies is further illustrated by contemporary

health statistics, in particular:

106 See for example evidence regarding mass graves in Wai 898 #S11: Brief of Evidence of Dr Wharehuia Hemara for Wai 616, dated April 2014,
para 24

107 See for example Wai 898 #P16: Brief of Evidence of Taohua (Robert) Te Huia for Wai 440, 551, 846, dated 2 December 2013, paras 18-29

108 See for example Wai 898 #P25: Brief of Evidence of George Searancke for Wai 440, 551, 846, dated 6 December 2013, para 12

109 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2010, pp53-54

110 \Waj 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p4

111 Calculations based on figures in Wai 898 #S4(b): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p45
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(a) A new-born Maori boy can expect to live to 70.4 years (compared with a

European new born boy who can expect to live to 78 years).**?

(b) A new-born Maori girl can expect to live to 75.1 years (compared with a

European new born girl who can expect to live to 82.2 years).**?

(© Maniapoto child mortality is highest for tamariki under one year and is 6

times higher than European.***
(d)  In 2000-2004:*°

@ Cardiovascular death rates were 2.2 times higher for Maori than

non-Maori.
(i) Cancer rates were 77% higher.
(iii) Type 2 diabetes mortality was 7 times higher.
(iv) Suicide was 49% higher for Maori than non-Maori.

99. The disparity of the general health and wellbeing of Te Rohe Potae Maori also

continues to the present day:
(@)  Asthma severity is higher for Maori than non-Maori.**

(b) Leading causes of death for Kaumatua and Matua are cardiovascular

illness, cancer and respiratory illness.**’

(© Maori children and youth experience higher levels of morbidity and

hospital admission than non-Maori.**?

(d) Maori suicide rates during 2003-05 were higher than all other

nationalities.*®

112 \Wai 898 #S4
113 Wai 898 #S4
114 Wai 898 #S4
115 \Wai 898 #S4
116 \Wai 898 #S4
117 Wai 898 #S4
118 Wai 898 #S4
119 \Wai 898 #S4

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p45

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p45

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p51

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp5-6, 51

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 79

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp5, 51

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 54, 79
: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 79
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Maori hospitalisation rates for alcohol related conditions are 1.5 times

the non-Maori rate.'*
Cannabis related hospitalisation is over 3 times the non-Maori rate.**!

Cancer rates for Maori are 216.6 per 100,000 population and non-Maori
are 127.3.1%

Lung cancer and breast cancer are particularly prevalent among

Maori. %3

Calculated Maori male cancer outcome rate is 56% poorer than for non-

Maori. *?*

Calculated Maori female cancer outcome rate is 91.7% poorer than for

non-Maori.*?®

Hypertension is more prevalent among Maori 15 years and over (23.8%)

higher than the total population (18.7%).'%

Strokes are more prevalent among Maori 15 years and over (2.7%) than
the total population (1.7%)."*’

Diabetes is three times more common in Maori than non-Maori*?® and

death rates are ten times higher.*?°

Hospital admissions for mental health can be as much as 40% higher for

Maori than Non-Maori.**

Young Maori are disproportionately represented in accidental death

rates, suicide rates and hospitalisation due to self injury.***

120 Wai 898 #S4
121 \Wai 898 #S4
122 \Nai 898 #S4
123 Wai 898 #S4
124 \Wai 898 #S4
125 \Wai 898 #S4
126 \Wai 898 #S4
127 Wai 898 #S4
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128 Wai 898 #S4(b

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 59, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 59, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 60, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp6, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp7, 79

aniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp7, 79

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp7, 62, 79

: Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp63, 80. Note that at p63 states “close to three times.”

129 \Wai 898 #A88: Robinson, Te Rohe Potae Maori: Twenty-first century socio-demographic status, p105. See also Wai 898 #S4(b): Maniapoto
Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp63 — 64 citing Hauora: Maori Standards of Health IV: A study of the years 2000-
2005. It is noted that this latter source states that the death rate for diabetes is nine times higher — the difference between this figure and that of Dr
Robinson'’s is likely to be due to the differing time periods.

130 Wai 898 #S4(b): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp7, 80
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While some of these statistics relate to Maori as a whole, there is nothing to

indicate that Te Rohe Potae Maori fared any better than other Maori.

Awareness of Te Rohe Potae Maori ill-health and disparities

The Crown became aware of the disparities between the health and wellbeing

of Te Rohe Potae Maori and non-Maori fairly early on.

The Crown was well aware of the poor sanitary conditions of many Maori

settlements in the 19" century.**

The Crown was aware at least to an extent of the devastating impact on Te
Rohe Potae Maori from the effects of epidemics and disease arising from lack
of immunity. This is exemplified by Crown actions including employment of
missionaries as vaccinators against small pox and the distribution of medicine

and health education by Native School teachers.**

Between 1938 and 1990, the Crown was at least broadly aware of the causes of
Maori health problems in the Rohe Potae, and the disparity between Maori and

Pakeha, with this knowledge being quite detailed in the case of housing.***

In this same period, the Crown, and in particular, the Health Department was
aware, at least to some extent that Maori suffered disproportionately from

various diseases.™®

Some Crown officials were also well aware of the connection between Maori
poverty and ill health between 1938 and 1990."* This included knowledge
coming from (but not limited to) a critical report on the disease and its treatment
in Northland, prepared in 1944-1945, found that one in 20 Maori compared with
one in 200 Pakeha suffered from tuberculosis. Poor housing, overcrowding, and

poor nutrition were cited as the leading causes for the high rate among Maori.**’

From the beginning of the period of 1938 to 1990, there was some awareness

that Maori had higher rates of ill health and mortality than non-Maori, although

131 \Wai 898 #S4(b): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, pp7, 80

132 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p43

133 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp9-14
134 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p241

135 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p118

136 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p109

137 Wai 898 #A146: Hearn, Maori economic development in Te Rohe Potae Inquiry District ¢.1885 to ¢.2006, p108, citing AJHR 1945, H-31, p17
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this knowledge did not start to become detailed until around 1960. Initially,
some medical professionals blamed health disparities primarily on Maori

themselves.'®

108. The year 1960 arguably marks the point at which health officials began again to

pay attention to Maori health, as distinct from general health.**

109. In the 1960's, the Crown was also aware that many Maori found hospitals

culturally alien places.**°

110. Later on, studies in the 1970's showed the serious disparities remained
between the health of Maori and non-Maori, and that more was needed to close

the gaps.**

Crown Response to Reducing the Health Disparity

111. The Crown does not dispute the fact that the condition of Te Rohe Potae Maori

health was worse than that of Pakeha historically and up to the present day.*?

112. Although Te Rohe Potae Maori had for the most part, similar access to health
services to Pakeha, this failed to take into account the generally greater health

needs and different cultural backgrounds of Te Rohe Potae Maori.'*?

113. In light of the duties of the Crown already noted, the Crown ought to have done

more to bridge the gap.

114. In considering why the Crown ought to have done more to bridge the gap, the

following factors need to be considered:

(a) That Maori had no prior immunity to infectious diseases and the impact
that their introduction had when settlers arrived was therefore

devastating.***

(b) The prevalence and impact of epidemic diseases including tuberculosis

and influenza on Te Rohe Potae Maori.'*®

138 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p242. It is noted that
from this statement it is unclear if this was referring to awareness on the part of the Crown specifically

139 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p251

140 \Waij 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p308

141 \Waij 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p308

142 \Wai 898, #3.4.089, Crown Opening Submissions, paragraph 3
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(© That Te Rohe Potae Maori had greater health needs and different

cultural backgrounds.**

(d) That Te Rohe Potae Maori continued to suffer the ongoing disparities in
life expectancy, health and well being arising from the ‘adverse effects of

settlement and vulnerability to disease’.**’

115. The argument is not that the Te Rohe Potae Maori ill-health is solely a result of
a particular Crown act or omission in reference to the provision of healthcare.
As the Crown acknowledges, economic factors, housing and living standards
contribute to health quality, and that these had an effect on the health of Te

Rohe Potae Maori.'*®

116. However, the evidence indicates that, the Crown’s response to addressing the
issue of Maori health and wellbeing was insufficient. Disparities between Maori
and non-Maori mortality rates were not matched by disparities in health care
usage, suggesting that Maori medical problems were not receiving adequate
treatment.**® In particular it is noted that notwithstanding Crown awareness

already discussed:

(a) As previously noted, with respect to epidemics and other outbreaks of
disease that continued to affect Te Rohe Potae Maori, there was little in

the way of symptomatic response from the Crown.**

(b) There were few signs of official attempts to improve sanitation in Te

Rohe Potae during the 19" century.™*

(© The Crown’s response to Maori suffering disproportionately from various
diseases was fairly ad hoc in the period of 1938 and 1900, and on only a
few occasions were specific measures put in place to help Maori combat
these diseases.™ Dr Hearn noted that gradual improvements in the

socio-economic position of Maori, public health reforms and the public

143 \Wai 898 A31 (c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p16

144 \Wai 898 A31 (c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p2

145 \Wai 898 A31 (c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp9-15
146 \Waij 898 A31 (c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, pp15-16
147 \Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp 53-54

148 \Wai 898 #1.3.1: Crown Statement of Positions and Concessions, para 1245

149 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p307

150 \Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p10

151 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p43

152 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p118
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health programmes, efforts to extend primary health care services into
Maori communities, and the continuation of the immunological transition
all played a part. Nevertheless, the continued high relative prevalence of
typhoid and tuberculosis, as well as influenza, suggest a lower level of

material welfare, in particular, poorer housing.*>

During the period of 1938 and 1990, the Crown did not pay much
attention to the healthcare gap, neither examining it in detail, nor doing

much to close it.***

Little effort was made to improve the cultural sensitivity of hospitals until

the 1980’s, and even then changes were small.**®

In particular, in light of the disparities which remain to this day between the

health of Te Rohe Potae Maori and their non-Maori counterparts, health

measures taken by the Crown:

(@)

(b)

(c)

Failed to sufficiently actively protect Te Rohe Potae Maori against the

adverse effects of settlement.

Failed to take sufficient protective action to address the significant group

disparity suffered and continued to be suffered by Te Rohe Potae Maori.

Failed to allocate appropriate health resources for remedial purposes,
whether specifically for Te Rohe Potae Maori benefit or to assist an at-

risk group of which Te Rohe Potae Maori constituted a high proportion.

The Crown was not inactive in response to the ill health of Te Rohe Potae

Maori. However, given the continuous and significantly poorer health suffered

by Te Rohe Potae Maori, the Crown’s overall response was insufficient given its

Treaty obligations to actively protect Maori health and address the disparities

between Te Rohe Potae Maori and non-Maori.

153 Wai 898 #A146: Hearn, Maori economic development in Te Rohe Potae Inquiry District ¢.1885 to ¢.2006, p108, citing AJHR 1945, H-31,

pp109-110

154 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301
155 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p308
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THE EXTENT OF CULTURALLY APPROPRIATE HEALTHCARE PROVIDED TO TE
ROHE POTAE MAORI BY THE CROWN

119. The Crown has, at times, failed to ensure that Te Rohe Potae Maori were
respected by the publically-funded medical institutions and professions that
serve Te Rohe Potae Maori, subject to the limits of practicality, reasonable cost,
and clinical safety. Even when efforts were made very late in the 1980’s to
create a more culturally sensitive health system, this led to little in the way of

practical change.

120. Furthermore, the Crown has largely failed to enable the Te Rohe Potae Maori
voice to be heard and Maori perspectives to influence the type of health

services delivered to Te Rohe Potae Maori.
121. Evidence indicates with respect to provision of healthcare that:

(@) Te Rohe Potae healthcare was dominated by Pakeha and western

culture / modes of thought;**°

(b) There were instances of cultural insensitivity towards Te Rohe Potae

Maori; **’
(c)  There was a scarcity of Maori health care professionals;**® and

(d) Maori, including Te Rohe Potae Maori, had little autonomy over the
delivery and content of healthcare services, which rarely took Maori

cultural values into account.*®

122.  From the late 19" century, Maori began training as doctors and nurses, with
some aid and encouragement from the Crown. However they often faced
discrimination, tended to be blamed when their patients ignored their advice,
and found it hard to find employment, except with the Health Department.*®°

Although Maori healthcare professionals increased between 1938 and 1990

156 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

157 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

158 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

159 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

160 Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p11.
Here it is also noted that Waikato Hospital was one of the few hospitals to regularly employ Maori nurses, but still employed only a handful, and
senior staff were sometimes disparaging about their abilities
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with some help from government agencies, Maori were still under-

represented.®

123. By the 1980’s some health professionals had begun to realise that behaviour
previously seen as ignorant or careless might in fact arise out of cultural
alienation from Pakeha systems of health care and concepts of health.'®* It was
not until this same time period that the provision of state-funded health care
initiatives based on tikanga Maori were considered. However, even when efforts
were made at this time to create a more culturally sensitive health system, this

led to little in the way of practical change.'®

THE EXTENT THE CROWN IS OBLIGED TO ADDRESS SOCIO-ECONOMIC
FACTORS THAT HAVE AFFECTED THE HEALTH AND WELL-BEING OF ROHE
POTAE MAORI, SUCH AS POVERTY, HOUSING, EMPLOYMENT AND LOSS OF
LAND, WATERWAYS AND A SUSTAINABLE AND HEALTHY ENVIRONMENT

124. As noted in the section on ‘Health in context’, poor health and high mortality
rates are intimately interwoven with low socio-economic status.'® For Te Rohe
Potae Maori, land loss (and resource loss), warfare, the introduction of alcohol

and tobacco also all played a part in reducing their health and wellbeing.*®

125. Factors like land loss contributed to what became cycles of inadequate housing

166 h: 167
)

conditions, low income or unemployment,™ and poor healt cycles which

are likely to have affected generations of Te Rohe Potae Maori.

126. In relation to housing in particular, it appears that less state money per capita
was spent on improving Maori housing than on housing for the general

population between 1938 and 1990 and significant gaps between Maori and

161 Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

162 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p243

163 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p301

164 \Wai 898, #A88: Robinson, Te Rohe Potae Maori: Twenty-first century socio-demographic status, p87

165 See for example Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p46.
Dr Robinson states that “the introduction of alcohol and tobacco had serious consequences for Maori health in the Rohe Potae, as did warfare,
land loss, and possibly the Native Land Court.” For an example of discussion regarding links between land loss, health and socio-economic
conditions, see Wai 898 #R3(d): Amended Brief of Evidence of L Tutemahurangi for Wai 1203, dated 17 April 2014, paras 129-145

166 See for a contemporary example of Maori socio-economic situation including unemployment: Wai 898, #A88(c): Robinson, Te Rohe Potae
Maori: Twenty-first century socio-demographic status, p2. Here it is noted that “In 2006 Maori were much more likely than non-Maori to live in
deprived areas.” And that “Maori of both genders in the Rohe Potae and elsewhere, were less likely to be in paid employment than non-Maori.”

167 \Wai 898, #A88: Robinson, Te Rohe Potae Maori: Twenty-first century socio-demographic status, p123: “Bad housing can be a financial burden;
can cause illness or facilitate its spread...”
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Pakeha standards of living remained in this period.*®® In particular, Dr Robinson

stated that the policies in relation to Maori housing were:**®
... completely inadequate to deal with the scale of the problem.

127. Lower-income groups in New Zealand, including in particular Maori, experience
higher risks of dying at every age than their higher paid equals.*” This is in line
with the Crown’s acknowledgement already noted previously, that economic
factors, housing and living standards contribute to health quality, and that these

had an effect on the health of Te Rohe Potae Maori.'"*

128. As already discussed, the Crown has a duty to actively protect the health and
wellbeing of Te Rohe Potae Maori, and further to address disparity where this

arises.’

129. Where Crown acts and omissions have negatively affected the health of Te
Rohe Potae Maori, the Crown as a Treaty partner has a duty to address this.
This would include Crown acts and omissions that have created or perpetuated
the low socio-economic status of many Te Rohe Potae Maori, such as loss of
land (including through Crown purchasing practices and Native Land Court
processes), warfare, issues with alcohol regulation, housing, living conditions

and other factors.

THE CROWN'S ROLE IN THE INTRODUCTION OF SMALLPOX INTO THE INQUIRY
DISTRICT AND WHICH TE ROHE POTAE MAORI WERE AFFECTED BY THE
OUTBREAK OF SMALLPOX IN THE INQUIRY DISTRICT

130. Dr Robinson was unable to find any documentary evidence on what role, if any

the Crown might have played in any smallpox outbreak in the Inquiry District.*"®

Similarly, Dr Robinson stated that while there is some evidence pointing to the
presence of smallpox in the Inquiry District in the 1860’s, there was not enough

to say definitively whether the disease was actually present.*”

168 \Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p241

169 Wai 898 #4.1.21: Hearing Week Twelve transcript, Answers of Dr Robinson, p1224

170 Wai 898 #S4(b): Maniapoto Maori Trust Board: Maniapoto Hauora-Health Report, 2009, p73. The difficulties in maintaining good health in a
marginal socioeconomic position are also acknowledged in Wai 898 #A31: Robinson, Te Taha Tinana: Maori Health and the Crown in Te Rohe
Potae Inquiry District, 1840 — 1990, p305

171 \Wai 898 #1.3.1: Crown Statement of Positions and Concessions, para 1245

172 \Naitangi Tribunal, Napier Hospital and Health Services Report, 2001, pp53-55

173 \Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p2

174 \Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p2
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131. The Crown notes that there is some oral history asserting the deliberate
introduction of smallpox into Maori communities by way of infected prisoners
following the battle of Orakei in 1864. The Crown also notes evidence
concerning the presence of smallpox in parts of Te Rohe Potae during the
1860's is inconclusive but acknowledges that a smallpox outbreak at some point

during that decade is possible.*”

PREJUDICE

132. The Crown has failed to adequately protect and improve the health and
wellbeing of Te Rohe Potae whanau, hapu and iwi and failed to take into

account the health needs and different cultural backgrounds of Maori.*"®
133. The evidence shows that Te Rohe Potae Maori:
@) In general suffer significantly poorer health than non-Maori.

(b) Suffered disproportionately from the ill effects of settlement and were

particularly vulnerable to disease.

(© Continued to suffer disproportionately poorer health than non-Maori up

to the present day.
134. The evidence shows that the Crown:

@) Failed to take adequate measures to protect Te Rohe Potae Maori from
the adverse effects of settlement and their abnormal vulnerability to

disease.

(b) Failed to take adequate measures to prevent Te Rohe Potae Maori

suffering significantly poorer health than non-Maori.

(© Failed to allocate sufficient resources for remedial purposes to address
the group disparity or provide sufficient additional resources to Te Rohe

Potae Maori communities.

175 \Wai 898 #1.3.1: Crown Statement of Positions and Concessions, para 1254

176 For this latter statement see for example Wai 898 #A31(c): Robinson, Summary of Te Taha Tinana: Maori Health and the Crown in Te Rohe
Potae Inquiry District, 1840 — 1990, pp15, 16. See also the substantive report, Wai 898, #A31: Robinson, Te Taha Tinana: Maori Health and the
Crown in Te Rohe Potae Inquiry District, 1840 — 1990, p307, where it is noted that medical services does “not appear have been in step with Maori
health care needs. Disparities between Maori and non-Maori mortality rates were not matched by disparities in health care usage, suggesting that
Maori medical problems were not receiving adequate treatment.”
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135. The evidence further illustrates that:

(@)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

()

348673.1

The Crown has largely failed to actively promote Te Rohe Potae Maori

health and wellbeing.

The Crown has failed to provide services which adequately address the
group disparity and meet the needs of Te Rohe Potae Maori who

generally suffer significantly poorer health than Pakeha.

The Crown has largely failed to consult with Te Rohe Potae Maori in
relation to healthcare, inconsistent with its duty to do so as a Treaty

partner.

The Crown has largely failed to provide for an adequate role for Te Rohe
Potae Maori in the design, establishment, management and
implementation of policies and services intended for Te Rohe Potae

Maori, in breach of its obligations to do so.

The Crown has failed to provide adequate avenues through which Te
Rohe Potae Maori could express their concerns in relation to healthcare.
Furthermore, the Crown largely failed to respond adequately where

concerns were expressed.

The Crown has, at times, failed to provide adequate access to

healthcare for Te Rohe Potae Maori.

The Crown has, at times, failed to provide Te Rohe Potae Maori with an

adequate standard of healthcare.

The Crown has, at times, provided inadequate funding for healthcare for

Te Rohe Potae Maori.

Crown has, at times, failed to respond to Te Rohe Potae Maori seeking

assistance in relation to healthcare services.

The Crown failed to provide Te Rohe Potae Maori with services which
sufficiently addressed the health and wellbeing disparities of Te Rohe
Potae Maori as compared with non-Maori (including in relation to
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outbreaks and infectious diseases), in breach of its obligation of active

protection.

(k) The Crown has largely failed to enable the Te Rohe Potae Maori voice
to be heard and Maori perspectives to influence the type of health
services delivered to Te Rohe Potae Maori and the way in which the

services were delivered in the provision of healthcare.

)] The Crown has, at times, failed to ensure that Te Rohe Potae Maori
were respected by the publically-funded medical institutions and
professions that serve Te Rohe Potae Maori, subject to the limits of
practicality, reasonable cost, and clinical safety. Even when efforts were
made very late in the 1980’s to create a more culturally sensitive health

system, this led to little in the way of practical change.

As a consequence of these failures, the health and wellbeing of Te Rohe Potae
whanau, hapu and iwi was and remains significantly worse than other New

Zealanders and, in particular, non-Maori New Zealanders.

REMEDIES SOUGHT

137.

138.

139.

The health and wellbeing of Te Rohe Potae Maori gives cause for grave

concern; the time to take robust action to remedy this is long overdue.

As outlined in the Generic Opening Submissions regarding Health,*”” the Crown
needs to urgently engage with Te Rohe Potae Maori to develop solutions and
policies to adequately protect and improve their health, wellbeing and

accordingly, the life expectancy of their whanau, hapu and iwi.

The Crown’s provision of sufficient and appropriate resources to Te Rohe Potae
Maori to adequately protect and improve their health and wellbeing is a
fundamental part of this. Health services delivered to Te Rohe Potae Maori

8

need to reflect Maori perspectives’’® and funding needs to go to the right

places.

177 Wai 898,

#3.4.088: Generic Opening Submissions regarding Health, para 47

178 Waitangi Tribunal, Napier Hospital and Health Services Report, 2001, p59
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It is anticipated that Claimant specific Closing Submissions will deal with the

relief sought from the Tribunal by Te Rohe Potae Maori in more detail.

However, any relief should include:

(@)

(b)

(€)

(d)

(e)

A finding that the Crown has a duty to actively protect Maori health and a
duty to ensure a general equality of health outcomes for Maori, including

Te Rohe Potae Maori, as a whole (with non-Maori);

A finding that the claims in respect of health and wellbeing are well-
founded. This includes a finding that the Crown has failed to actively
protect and to improve the health and wellbeing of Te Rohe Potae
whanau, hapu and iwi, such as would ensure a general equality in the

health outcomes between Te Rohe Potae Maori and non-Maori;

A finding that the health and wellbeing of Te Rohe Potae whanau, hapu
and iwi is significantly worse than other New Zealanders and, in

particular, non-Maori New Zealanders;

A recommendation that the Crown engage with Te Rohe Potae Maori to
develop solutions and policies to adequately protect and improve the
health, wellbeing (including through addressing socio-economic factors)
and, accordingly, the life expectancy of Te Rohe Potae whanau, hapu

and iwi; and

A recommendation that the Crown provide Te Rohe Potae Maori with
sufficient resources to adequately protect and improve the health and
wellbeing and accordingly the life expectancy of their whanau, hapu and

iwi.

The disparity in health and wellbeing faced by Te Rohe Potae Maori cannot be

allowed to continue.
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142. Without the Crown’s increased efforts, it is a realistic fear that this disparity will
only increase; that more Te Rohe Potae Maori whanau, hapu and iwi will
become just another part of the grave statistics for Maori health and wellbeing.

Dated 'tr]is 19™ day of September 2014

/

P Johnston / ? Stretch
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