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“Yes, yes it’s quite striking. ... Judge Gudgeon makes a fuss about it. It’s an error
that’s later acknowledged by people in the survey office and politicians and on and
on into the 20th century. There’s no doubt that a mistake was made, that the
system didn’t seem to provide [...] any mechanism for [righting] it, even with the
best efforts of the community and also some of the officials who pick up the issue

and run with it. That’s the really striking [thing].” — Dr James Mitchell*

' Wai 898, #4.1.16, Hearing Week Six Transcript, 12 September, pp 925-926
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“Rere atu nga kuao, ko ngd matarua ané ka noho ki te rua.” This proverb is an old one
spoken by Tudrau of Ngati Te Paemate. The meaning of the proverb is that the young
people have gone and it is only our old people who are left to cling to the land. It is also an
expression of the hurt that arises from dispossession and the resultant desolation of our

people perpetrated by a government of the time.” — Tahi Bidois®

MAY IT PLEASE THE TRIBUNAL
1.0 TIMATANGA KORERO - INTRODUCTION

1.1 These closing submissions are made and presented on behalf of Ngati Te Paemate,

in particular, the descendants of Te Rewatu Hiriako (Wai 483).
1.2 The submissions address the following areas relevant to the claim:

(a) The loss of land and resources in the Umukaimata block as a result of the

Crown'’s failure to ensure proper surveys were undertaken;

(b) The plight of Te Rewatu — The Crowns failure to respond to concerns

raised by tangata whenua regarding the inadequate surveys; and

(c) Land being lost through sale to pay for significant survey costs imposed by
the Crown.
1.3 Finally, the relief/recommendations sought on behalf of Ngati Te Paemate, arising

from these claims will be discussed.

1.4 Given the nature of the closing submissions process in this inquiry, it has not been
necessary to make detailed submissions on all issues, as these are covered
adequately by the generic submissions already filed. These submissions however
attempt to illuminate specific issues relevant to Ngati Te Paemate. In particular,
the failure of the Crown to ensure proper surveys were undertaken in relation to
the Umukaimata and Waiaraia blocks and the ensuing plight of the claimants’
tupuna, Te Rewatu Hiriako, to correct the wrongs of the Crown regarding the
survey. This struggle would last decades and is still not remedied to this day,

hence the filing of this claim by the claimants.

> Wai 898, #Q1, T Bidois, Statement of Evidence of Tahi Bidois (Wai 483), 17 February 2014, p 2,
para 4
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1.5 The following generic submissions are adopted by Ngati Te Paemate:
(a) Native Land Court,? particularly the sections relating to:
(i) Inadequate surveys;”* and
(ii) Survey costs.’

(b) North Island Main Trunk Railway;® and

(c) 1885-1909: Land Alienation during the Period of Pre-Emption.’

* Wai 898, #3.4.107, Generic Closing Submissions on the Native Land Court, 19 September 2014

* Wai 898, #3.4.107, pp 97-99

> Wai 898, #3.4.107, pp 52-60

® Wai 898, #3.4.121, Generic Closing Submissions North Island Main Trunk Railway, 29 September
2014

7 Wai 898, #3.4.119, 1885-1909: Land Alienation During the Period of Pre-Emption (TSOI 12) Generic
Claimant Closings Submissions, 29 September 2014
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2.0

NGA KAIKEREME ME TA RATOU KEREME, NGA KORERO TUKU IHO, ROHE — THE
CLAIMANTS AND THEIR CLAIM, TRADITIONAL HISTORY, CLAIM AREA

Nga Kaikeréme me ta ratou Keréme — The Claimants and their Claim

2.1

2.2

2.3

The Wai 483 claim is brought by Mereana Bidois (deceased), Muriel Hine Mafi
(deceased), Rangi Ripeka Hemmingson (deceased) and Thomas Noel Bidois for and

on behalf of the descendants of Te Rewatu Hiriako and Ngati Te Paemate.

Ngati Te Paemate is a hapu of Ngati Maniapoto.8 In saying that, the hope of Tahi
Bidois is that Ngati Te Paemate does not get lost under the Ngati Maniapoto

umbrella.® In his words:*°

“We are one people, that is true, but Ngati Te Paemate has not delegated its mana
to anyone else. Let us not forget that Rakataura, from whom Te Paemate
descends, was placed in the front of the Tainui waka and Hoturoa was placed in
the rear. Both are of equal rank and one should not be distinguished from the

other.”

In particular, this claim is brought on behalf of the descendants of the claimants’
tupuna Te Rewatu Hiriako, who fought from around 1892 until he passed away in
1929," to correct the wrongs of the Crown regarding the incorrect surveying of

the Umukaimata and Waiaraia blocks.™

Nga Korero Tuku lho — Traditional History

2.4

Mark Bidois gave whakapapa evidence at the Nga Korero Tuku Iho hearings at

Maniaroa Marae in 2010, together with his brother Tahi.** Mark stated:

“Né reira timata au i a, ka hoki au ki a Hiaroa, te take i heke iho a Te Paemate i
raro i a Te Hiaroa. Ko Te Hiaroa, koia te whakairo kei roto i te whare i ténei, i te
taha o [te kuwaha] koia ko Hiaroa. NG Hiaroa ko Ri Kemo, Pénangdngana,

Ruawai, Wahahaere, Ruanui, Ruatepipuke, Kapa-ki-te-rangi, Kapa-ki-te-marama,

. wai 898, #Q2, M Bidois, Statement of Evidence of Mark Bidois (Wai 483), 17 February 2014, p 2
° Wai 898, #Q1, T Bidois, Brief of Evdience of Tahi Bidois, 17 February 2014, p 7, para 27

% \Wai 898, #Q1, p 7, para 27

" Wai 898, #4.1.15(a), Hearing Week Ten Transcript, 4 March 2014, p 472

 The relevant pleading is the Amended Statement of Claim dated 9 December 2011 - Wai 898,
#1.2.18, Amended Statement of Claim, 9 December 2011

B Wai 898, #4.1.5, Nga Kérero Tuku lho 5" Oral Traditions Hui Transcript, pp 12-19

" \Wai 898, #4.1.5, pp 19-26
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Memiti, Te Awhetu, Taiehiehi, ko Te Paemate. Ko Paemate hapi gets the name

Paemate, ko nga whenua o Paemate.”"

2.5 Furthermore, in his subsequent evidence, Mark pointed out errors in the
whakapapa that was presented in the Ngati Maniapoto Mana Motuhake Report
(Wai 898, #A110) based on writings of the claimants’ tlipuna. This has been
discussed with the authors of the #A110 report, who agree that they were in fact
errors.’® That whakapapa, consistent with the evidence given during the Nga

Korero Tuku Iho hearings (albeit with correct spelling of names) is as follows: *’

“Na Hiaroa ko Ru

Na Ru ko Kemo

Na Kemo ko Punganangana

Na Punganangana ko Ruawaeko

Na Ruawaeko ko Te Waihaere

Na Waihaere ko Ruanui

Na Ruanui ko Ruatepupuke

Na Ruatepupuke ko Kapakiterangi

Na Kapakiterangi ko Kapakitemarama
Na Kapakitemarama ko Mimiti

Na Mimiti ko Te Awhetu or Te Awhitu
Na Te Awhetu or Te Awhitu ko Taiehiehi
Na Taiehiehi ko Te Paemate”

Rohe — Claim Area

2.6 Mark’s evidence also set out a description of the rohe of Ngati Te Paemate as

1.
follows: '8

Y wai 898, #4.1.5, pp 12-13. It is noted that the spelling of some tlipuna names is incorrect. See
following paragraph for correct spellings

'® Wai 898, #Q2, p 2, para 3

Y Wai 898, #Q2(a), Index of Appendices to Statement of Evidence of M Bidois — Wai 483, p 1

'8 \Wai 898, #4.1.5, p 13
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“The lands of Te Paemate is in the Aria district, kei whea. It starts at Wairere,
which is a waterfall on the Mokau River. Now a power station, it stands along the
Moaokau for a little bit and then it goes south, in a south direction towards Ohura
south but sort of more inland from here and on the south boundaries is
Ngatokaturua, Arataua, Aniwaniwa is a waterfall in the south and Tawhitiraupeka.
Arataua and Tawhiti-raupeka are maunga’s on the war track towards in that time

on the war track to Whanganui.”

2.7 The original marae of Ngati Te Paemate was Te Paemate however they now go to

Mokau Kohunui Marae, Piopio.™

2.8 Ngati Te Paemate interests are overlapping and the claimants do not claim
exclusive interests in all of these areas, however the core interests of Ngati Te
Paemate are located in the southern region of the Te Rohe Potae Inquiry District.
In particular, the claimants’ claim raises issues in relation to the following blocks,

in which they have interests:
(a) Umukaimata;

(b) Waiaraia;

(c) Taurangi;

(d) Taorua;

(e) Mangakahikatea; and
(f) Ratatatomokia.

2.9 All blocks are within close proximity of each other as depicted on Plate 19v of the

Stage 2 Overview Map Book of the Te Rohe Pdtae District.”

' Wai 898, #4.1.5, p 19.
20 Wai 898, #A119(a), Land Blocks within the Inquiry, Maps D & E, Plate 19v for the Stage 2 Overview
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“Re Umukaimata | am sorry to say that | cannot authorize Mr Keast to do this as Waiaraia

plan has already been approved by myself and Judge Mair. There is no doubt that there is

an overlap in the description presented in the sketch map and the rule is that the first Block

surveyed & approved must stand.” — Chief Surveyor Gerhard Mueller to Judge Gudgeon®

3.0

FAILURE OF THE CROWN TO ENSURE PROPER SURVEYS WERE UNDERTAKEN

Introduction

3.1

3.2

3.3

For Ngati Te Paemate one of the principal reasons for the filing of this claim arose
out of the Crown’s failure to adequately survey the Umukaimata block. The
boundaries of the Umukaimata block were passed by the Court on 13 November
1890. The boundaries of the Waiaraia block were then passed on 6 December
1890. Despite this, the Waiaraia block was surveyed first (in July 1891), its
boundaries intruding into the Umukaimata block which had not yet been
surveyed. When investigating this matter Judge Gudgeon received the above

response from the Chief Surveyor Gerhard Mueller.

This issue is particularly pertinent to Issue 10.6(f) of the Statement of Issues which

asks:%

“Did the Crown undertake inadequate surveys? If so, did Rohe Potae Maori
complain? If so, how did the Crown respond? What was the impact on the

alienation of Rohe Pétae Madori land?”

As set out below, in response, we submit:

(a) The Crown undertook inadequate surveys;
(b) The evidence clearly shows the claimants’ tipuna did complain;
(c) The Crown ultimately failed to adequately address the claimants’

legitimate concerns; and

2t Wai 898, #A79, P Husbands, J Mitchell, The Native Land Court, land titles and Crown land
purchasing in the Rohe Potae District 1866-1907: A report for the Te Rohe Potae district inquiry (Wai
898), p 578

2 Wai 898, #1.4.3, Tribunal Statement of Issues, 6 September 2012, p 68
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(d) This led to the alienation of the claimants’ tipuna land and the loss of their

rangatiratanga over those lands.
Relevant Crown Duties/Treaty Principles

3.4 As above, we adopt the Native Land Court Generic Closing Submissions™ in
particular as they relate to inadequate surveys.” In particular, it is submitted that

the Crown failed in its duty to:

(a) Actively protect Ngati Te Paemate and their lands to the fullest extent

practicable;?

(b) Act reasonably and with the utmost good faith towards Ngati Te

Paemate;*® and

(c) Ensure Ngati Te Paemate were left with a sufficient land base for their

present and future needs.”’
3.5 Furthermore, as the Tribunal noted in the Pouakani Report:*®

“The Crown in general does have an obligation to ensure the completion of survey
of agreed boundaries, and to compensate Maori owners for the deficiencies of the
Auckland survey Office in the 1890s which has led the Maori owners of Pouakani

B9B block into costly litigation.”

3.6 In our submission, for the reasons set out below, the situation for Ngati Te

Paemate is analogous, that is:

(a) The Crown have an obligation to ensure the completion of survey of the

agreed boundaries of the Umukaimata block; and

(b) Ngati Te Paemate should be compensated for the deficiencies of the
survey during the early 1890s, which led to a decades-long, highly costly

and ultimately unsatisfactory search for redress.

 Wai 898, #3.4.107

** Wai 898, #3.4.107, pp 97-99

> Waita ngi Tribunal, Mohaka River Report, p 77

*® Waita ngi Tribunal, Ngai Tahu Sea Fisheries Report, p 273
*7 Waita ngi Tribunal, Orakei Report, p 147

8 Waitangi Tribunal, Pouakani Report, section 18.6
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Figure 1: Map showing Native Land Court blocks”

Waitangi Tribunal, Oc12011, noei hartis

»=

w a

/
ot
\

Mokau

Mokau Mohakatino
No.1 Block

Mohakatino Paraninihi
No.1 Block
------- Railway

Boundary of confiscated and
10 20km

10miles

Breach

3.7 In breach of those duties, we submit that the Crown, in a rush to purchase the
Waiaraia block, undertook inadequate surveys which led to the alienation of parts

of the Umukaimata block.

3.8 As a context to the Crown’s failure to adequately survey the Umukaimata block,
because of their shared boundaries with the Umukaimata and Waiaraia blocks, the
surveys of the Mokau Mohakatino and Mohakatino Parininihi blocks are

important.®* As Husbands and Mitchell state:*!

“The survey of the eastern boundary of the Mokau Mohakatino block (which
defined the western boundary of Umukaimata) was fraught with difficulty due to
disagreements between leaseholder Joshua Jones and Mokau hapu and iwi over
how far inland the block extended. In 1888, the government stepped in to assist
Jones and surveyed the eastern boundary of the Mokau Mohakatino block at
Totoro against the wishes of local hapu and iwi, which in effect increased the size

of the land Jones leased.”

*° Wai 898, #A79, p 541
%% Wai 898, #A79, p 545
1 Wai 898, #A79, p 545
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3.9 It is with this context in mind that we submit the Crown’s inadequate survey of the

Umukaimata block took place.

3.10 On 13 November 1890 the Umukaimata block was passed by the Court:

(a)

(b)

(c)

(d)

In 1890, the Umukaimata and Taorua ‘parent’ blocks were brought before
the Native Land Court for title investigation. Presumably because of their
shared boundaries, the Native Land Court investigated title to these two

blocks concurrently;*

On 18 July 1890, the application of ‘Taonui, Tukiata[?] and others’ for title
investigation into the Umukaimata block on behalf of Ngati Te Paemate

was read out in Court and a sketch plan produced; **

Pepene Eketone (kaiwhakahaere of Taonui’s case) then stated that Ngati
Te Paemate ‘do not wish this matter to be dealt with hastily as they would

prefer that people at a distance have an opportunity of seeing the map’;**

The hearing of the Umukaimata block began in October 1890. Taonui,
Tangihaere, Te Rewatu, Te Huia and others (“the claimants”) claimed
Umukaimata for the descendants of Te Paemate, Tu and Hingarakau. Te
Rewatu Hiriako, who lived at Mapiu on the Aorangi block (north of the

Umukaimata block) gave the boundaries of the land;** and

On 13 November 1890, the Court awarded Umukaimata to the claimants

describing the boundaries as follows:*®

“Commencing at the Trig Station on Tawhitiraupeka mountain [in the
southwestern corner of the block] thence by the E boundary of Mokau
Mohakatino No 1 Block, to Mangapiro on Mokau River, thence down the
Mokau River to Kaeo, thence following the boundary of Mahoenui Block to
Tauanui (a rapid) on the said Mokau River, thence up that river to Te
Koparapara where it strikes the boundary of Aorangi Block, thence by the

boundary of that Block to Te Awamate [north end of block] on the

32 Wai 898, #A79, pp 547-548
> Wai 898, #A79, p 548
* Wai 898, #A79, pp 548-549
%> Wai 898, #A79, p 549
%% Wai 898, #A79, pp 553-555
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Mangaparo Stream, thence by the W'ern bank of that stream to the mouth
of Pokere Stream, thence between Pokere and Te Puta to Taurangi, thence
to Tapuakaroro [on the south-eastern boundary of the block] an Island in
Waitewhena River (Ngatokaturua according to Kahu), thence straight to a
point Twenty (20) Chains W. of Arataua Trig Station, thence straight to
Aniwaniwa, thence straight to top of Te Pouawharara mountain [southern
extreme of block ], thence by a straight line until it strikes the boundary of
Mohakatino-Parininihi No 1 Block, thence by the boundary of that block to

Tawhitiraupeka Trig Station, the point of commencement.”

Figure 2: Points described in the boundaries of Umukaimata passed by the Court in 1890%
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7 Wai 898, #A79, p 554
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3.11 On 6 December 1890 the boundaries of the Waiaraia block were passed by the

Court:

(a) On 29 November 1890, the boundaries and list of owners for the adjoining
Waiaraia block were read out in Court. Then on 4 December 1890, the title
order for Waiaraia was completed, which awarded the land to Whaaro
Kaitangata (of Mokau), Kahu Huatare, Tumokemoke Waaka (of
Whanganui), Patupatu Keepa (kaiwhakahaere), Hari Te Whanonga
(Wahanui’s representative), Hoani Paiaka (of Whanganui), and Mita

Karaka (kaiwhakahaere) in equal shares;*®

(b) On 6 December 1890, the Court passed the boundaries of the block as

follows:*

“Commence on the S. side and is the tribal boundary, on the E. by Taurangi
Block, on the N. by Umukaimata Block, on the W. by Mohakatino-
Parininihi Block and by the boundary of the confiscated land.” [Emphasis
added]; and

(c) Husbands and Mitchell have described the Waiaraia block as somewhat of
a ‘remnant’ of land left over following the award of the Umukaimata and
Taorua ‘parent’ blocks. The boundaries of the block itself are defined by
the boundaries of its neighbouring blocks, despite the boundaries of these

neighbouring blocks not having been defined on the ground.*

3.12  Despite the Umukaimata block being passed by the Court first, the Crown exerted

pressure to have the Waiaraia block surveyed first in order to purchase it:

(a) Wahanui had been officially aware since mid-1889 of the Government’s
intention to purchase land within Te Rohe Potae blocks ‘as soon as the
title shall have been ascertained, in accordance with the Native Land Court
Act.” Now that the Taorua ‘parent’ block and the Umukaimata and

Waiaraia blocks had passed through the Native Land Court, the title orders

%% Wai 898, #A79, p 556
*° Wai 898, #A79, p 556
“© Wai 898, #A79, p 556
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issued, the boundaries and lists of owners recorded, the blocks were in a

position to be purchased by the Crown;**

(b) Two and-a-half weeks after the Court made the title orders for
subdivisions within the Taorua (parent) and Waiaraia blocks, Native Land
Purchase Officer and Native Agent Wilkinson telegraphed Lewis (the head
of the Native Land Purchase Department in Wellington) on 22 December
1890 to inform him that Wahanui had offered to sell land in the two

blocks;*

(c) Wilkinson saw the offer as ‘a good opportunity to make arrangements for
acquiring several thousands of acres in the King Country & should be taken
advantage of.” He also suggested that Lewis gather more information on

the blocks ‘without delay’;*

(d) Uncertainty about whether the Crown intended to also purchase the
Umukaimata block meant the survey of the Umukaimata block was
delayed. Surveyor J B Keast (“Keast”) stated that ‘I believe it is still an
open question as to the purchase of a portion of Taorua by the
Government and | understand these two blocks [Umukaimata and

Aorangi] are in the same position’;**

(e) The evidence shows that if the Crown was able to purchase several
adjoining blocks in the area it would negate the need to survey the

dividing lines and save ‘unnecessary expense’;*

(f) The Chief Surveyor organised for Keast to prepare the survey of the
Waiaraia block on the basis that all Keast would need to survey was ‘the
eastern boundary from Mohoewaruwaru [sic] to Tawhiti Marangai and on
to the boundary of Mokau Mohakatino No 1’, because the rest of the
block could be calculated by compilation from surveys that had already

been completed of adjacent blocks;*

*1 Wai 898, #A79, p 557
*2 Wai 898, #A79, p 558
* Wai 898, #A79, p 558
* Wai 898, #A79, pp 563-564
*> Wai 898, #A79, p 564
*® Wai 898, #A79, p 566
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(g) Keast completed the survey of the line from Mahoewaruwaru to

Tawhitimarangai in July 1891, in effect completing the Waiaraia survey;*’

(h) The survey of the Umukaimata block was not completed until July 1892;*
and
(i) Finally, it is apposite to record that in response to a question from Judge

Ambler, Dr James Mitchell noted that the Crown did apply pressure for

Waiaraia to be surveyed first:*
“JUDGE AMBLER

And is it just coincidence that the Waidraia Block is surveyed first, which is
a sale or is it because there is some pressure for sale block to be surveyed

first?
DR JAMES MITCHELL

There was certainly as we’ve talked about this morning, there was a lot of
pressure going on in official circles in discussion of how to get there — or
first of all whether the Waiaria [sic] sale should go ahead and then once it
was offered for sale there was a fairly precipitous hurry to try and get the
block sufficiently surveyed that the purchase could go ahead. So yes, Crown

purchasing | think you could say was a factor in that.”

3.13 The boundaries of the Waiaraia block intruded into the Umukaimata block which

had not yet been surveyed:

(a) On a number of occasions, from a very early stage, the Crown were made
aware by Crown agents and Maori that the boundaries of the Waiaraia
block intruded into the Umukaimata block which had not yet been

surveyed;> and

* Wai 898, #A79, p 570

*® Wai 898, #A79, p 574

* Wai 898, #4.1.16, pp 932-933

% See The Plight of Te Rewatu — Failure to Respond to Concerns Regarding Inadequate Surveys
Cause of Action below
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(b) As Husbands and Mitchell note:>*

“[FJrom the sources available, it is not possible to quantify the land loss
suffered by the owners of Umukaimata as a result of the Crown’s survey
and purchase of the Waiaraia block in 1891. There are several estimates of
the acres of land lost, ranging from between 5000 and more than 11,000
acres. However, as pointed out by Chief Judge MacCormick in 1928,
without being able to locate Te Pou-a-Wharara, and uncertainties over the
boundaries of the Mokau Mohakatino and Mohakatino Parininihi blocks,
any estimate of acres of land lost would only be ‘guess work’. What can be
said with certainty, nevertheless, is that the owners of Umukaimata did in

fact, as a result of the Crown’s survey of the Umukaimata block, lose land.”

3.14 In our submission, the evidence clearly shows that the Crown failed to adequately
survey the Umukaimata block which led to parts of the block being alienated. The
evidence is clear that as a result of the Crown’s survey the owners of Umukaimata
lost land. Furthermore, as we will see in the next section, the Crown were made

aware of the failure from a very early stage, yet failed to address it.
Prejudice

3.15 As a result of the above, the claimants’ tipuna lost land due to the Crown’s failure
to adequately survey the Umukaimata block. The prejudice that arises is generally

self-evident being at an economic, cultural and spiritual level.

3.16  For Ngati Te Paemate however, the loss was more than simply land. Mark Bidois

put it this way:>

“I have heard korero at our local marae of the dreams of the old people that the
lands they lost be returned, that is, the lands that was once theirs but taken by the

Crown.

For our old people, for any people, belonging somewhere is very different from just
living there, because where are Mdori without their marae, hapda, iwi, whanau and

the place where they belong, their turangawaewae, their whenua?

>l Wai 898, #A79, p 598
> Wai 898, #Q2, p 7, paras 28 - 30
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The whenua is very dear to the heart of our people: Its hills, its valleys, its plains, its
rivers, and forests, its food sources, its sources of healing and its ancestral tombs.
The whenua gave them life and sustenance physically and spiritually, much of
which was captured in songs and chants. Imagine the pain and the hurt if
something very dear was taken from you against your wishes, suddenly and
brutally, by the stroke of a pen or the hand of an unjust law, blatantly contravening

an earlier promise not to.”

3.17  This, it is submitted, captures the true essence of loss felt by Ngati Te Paemate as

a result of the Crown’s breaches of Te Tiriti o Waitangi.

GPT-293044-1-463-V7:KLS



18

“Umukaimata is a name derived from an ‘umu’ (hangi), that when opened the ‘kai’ (food)
was found to be ‘mata’ (not cooked). Ngati Te Paemate today have a modern
interpretation of this reference in saying that the Crown gave them a ‘raw deal.”” — Mark

Bidois™

4.0 THE PLIGHT OF TE REWATU - FAILURE TO RESPOND TO CONCERNS REGARDING
INADEQUATE SURVEYS

Introduction

4.1 We submit that the Crown’s failure to respond to concerns regarding the

inadequate surveying is a separate yet equally important issue.

4.2 The claimants’ tupuna Te Rewatu Hiriako fought from 1892 until he passed away in

1929,>* to have the Crown’s mistake remedied, in what has been described as:>

“

a decades-long, highly costly and ultimately unsatisfactory search for

Parliamentary redress.”

4.3 This issue is particularly pertinent to Issue 10.6(f) of the Statement of Issues which

asks:®

“Did the Crown undertake inadequate surveys? If so, did Rohe Potae Maori
complain? If so, how did the Crown respond? What was the impact on the

alienation of Rohe Pétae Madori land?”
4.4 Issue 10.19 of the Statement of Issues is also pertinent:>’

“Did the Crown provide appropriate and affordable processes for remedying survey

errors?”

4.5 In response, we submit that the Crown failed to provide an appropriate and
affordable process for remedying the survey error in respect of the Umukaimata

block. As the evidence will show, despite several petitions over a number of

> Wai 898, #Q2, pp 3-4, para 12

>* Wai 898, #4.1.15(a), p 472

>> Wai 898, #A28, P Thomas, The Crown and Maori in Mokau 1840-1911: A report commissioned by
the Waitangi Tribunal for Te Rohe Potae inquiry (Wai 898), p 401

>® Wai 898, #1.4.3, p 68

>’ Wai 898, #1.4.3, p 69
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decades, ultimately Te Rewatu Hiriako’s search for redress was ignored by the

Crown.

Relevant Crown Duties/Treaty Principles

4.6

Breach

4.7

It is submitted that the Crown had the following duties in respect of Ngati Te

Paemate:

(a)

(b)

Act with the utmost good faith towards Ngati Te Paemate.”® We submit
that if the Crown was acting reasonably and in good faith, it should have
taken absolute care to ensure that concerns regarding the inadequate
surveying of the Umukaimata block were properly investigated and

appropriately addressed;

Actively protect Ngati Te Paemate and their lands to the fullest extent
reasonably practicable.” Similarly, were the Crown actively protecting
Ngati Te Paemate lands a swift and adequate response to concerns raised

would, in our submission, have been appropriate; and

Provide redress for past breaches.”® We submit that the Crown, having
been made aware of the past breach, were under a duty to provide Ngati

Te Paemate with adequate redress.

In breach of those duties, we submit the Crown failed to respond to the concerns
of the claimants’ tpuna regarding the inadequate surveying of the Umukaimata

block, despite years of protest and two petitions to Parliament.

Summary of Evidence

4.8

The evidence relating to the Crown’s failure to respond to the concerns of the
claimants’ tipuna regarding the inadequate surveying of the Umukaimata block is

set out fully in Appendix | of Husband and Mitchell’s Native Land Court, land titles

*% Waita ngi Tribunal, Ngai Tahu Sea Fisheries Report, p 273
>® Waita ngi Tribunal, Mohaka River Report, p 77
* Waita ngi Tribunal, Ngai Tahu Sea Fisheries Report, p 269
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and Crown land purchasing in the Rohe Potae district, 1866-1907 report.®’ In

summary we note the evidence shows that:

(a)

(b)

(c)

(d)

(e)

From 1891 the Crown were made aware that something was not right with

the survey of the Umukaimata block;®

From 1892 Te Rewatu and others raised issues regarding the survey of the

blocks with the Court; &3

On 30 January 1892, in response to a request from Judge Gudgeon for the
surveyor (Mr Keast) to survey the Umukaimata block in accordance with

the boundaries awarded by the Court, the Chief Surveyor replied:®*

“Re Umukaimata | am sorry to say that | cannot authorize Mr Keast to do
this as Waiaraia plan has already been approved by myself and Judge
Mair. There is no doubt that there is an overlap in the description
presented in the sketch map and the rule is that the first Block surveyed &

approved must stand.”

On 3 August 1892, a case for objections to boundaries was heard by Judge
Gudgeon at the Otorohanga Court. Pepene Eketone, kaiwhakahaere for
the objectors (most likely this included Te Rewatu Hiriako), pointed out
that some of the land contained within the boundaries stipulated in the
Umukaimata case had been included in the Waiaraia block, and asked for
redress as the judgment on the Umukaimata block boundaries was given
on 13 November 1890, and the judgment on the Waiaraia block

boundaries on 4 December 1890. Judge Gudgeon agreed;®

On 15 August 1892, Judge Gudgeon wrote to the Chief Judge about the
Mohakatino Parininihi No 1 and Umukaimata Surveys. In the letter

Gudgeon:

® Wai 898, #A79 pp 541-599
®2 Wai 898, #A79, pp 570-574
® Wai 898, #A79, pp 576-582
* Wai 898, #A79, p 578
% Wai 898, #A79, p 580
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Stated that “all objections fall upon the Waiaraia Block for which |

am informed a Land Transfer Title has issued”;%®

Asserted, in relation to the Umukaimata block, that the
boundaries as passed by the Court, in comparison to the recent

survey of the block “involves several absurdities”;®’

Concluded that “there can be no question that the land North of
the black line [tracing referred to not found] from Aniwaniwa to
Te Pou-a-Wharara is properly a portion of Umukaimata, unless
indeed the western portion belongs to Mohakatino-Parininihi

which seems exceedingly likely”;®®

Stated that the Maori owners strongly criticised the fact that this
plan of Waiaraia “had never been exhibited in court for objections
as provided for by the Law” and they “naturally blame the Land
Purchase Depart[ment] for the indecent haste displayed in forcing

forward the title”;%

Considered that “it is almost certain that the Waiaraia block
contains probably 6000 acres of land which properly belongs to

the Umukaimata and Mohakatino Parininihi No 1 blocks”;”® and
Noted that he felt compelled to report the matter:”*

“This is of course not a matter that actually concerns the N.L. Court,
but at the same time | feel compelled to report the matter in order
to satisfy the Maori owners who are naturally very wroth and who
do not hesitate to accuse the Govt, through the Native Land
Purchase dept of having successfully swindled them out of so much
land. This was the expression used in Court by more than one

person.”

® Wai 898, #A79, p 580
* Wai 898, #A79, p 581
®% Wai 898, #A79, p 581
% Wai 898, #A79, p 581
7% Wai 898, #A28, p 400
' Wai 898, #A79, p 582
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4.9 In our submission, the evidence clearly shows a mistake regarding the survey of
the block had been made, Judge Gudgeon going as far as writing to the Chief Judge
confirming this. Based on this, we submit, the Crown breached its duty of good
faith by refusing to address the mistake. In our submission, having been made
aware of the mistake, it was incumbent upon the Crown to remedy it pursuant to
their duty to provide redress for past breaches. Instead the Crown did nothing.
This led to a number of petitions being filed by Te Rewatu Hiriako in 1907 and
1925 regarding the loss of land from the Umukaimata block as a result of

inadequate surveying.72
1907: Rewatu’s First Petition — The ‘Wrongfulness’ of the Surveys

4,10 On 3 October 1907, a petition of Te Rewatu Hiriako, Wiari Te Kuri, and Hone

Taonui was presented to the House of Representatives.”> The petitioners:

(a) Claimed that the ‘surveyed lines’ of the Waiaraia and Umukaimata 4 (the
area adjoining Waiaraia) blocks were ‘wrong’, and that the owners of
Umukaimata 4 (the people of Ngati Te Paemate) ‘did not receive all the
benefits (i.e. the area)’ equivalent to their interests ‘because of the

mistake made by the Survey Department in its instructions to Mr Keast’;”*

(b) Were of the opinion that ‘about five thousand acres or more’ of the
Umukaimata block were included in the Waiaraia block ‘through the

wrongfulness of the surveys’;”

(c) Stated that the first time they became aware of the ‘wrongfulness of the
survey of Waiaraia’ and that ‘the line had encroached upon Umukaimata
Block’ was when the plan of the Waiaraia block was ‘hung up for
inspection’ in the Native Land Court at Otorohanga (as a result of

Gudgeon’s actions);’®

(d) Stated that Judge Gudgeon had reported their objections to the Chief
Judge (his 1892 letter to the Chief Judge) but that they were ‘not aware as

72 Wai 898, #A79, p 582
> Wai 898, #A79, p 583
" Wai 898, #A79, p 583
> Wai 898, #A79, p 583
7® Wai 898, #A79, p 583
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to what was the Chief Judge of the Native Land Court’s decision upon the

. 77
said report’;

(e) Attached a plan, in which they outlined the boundaries of Umukaimata as

passed by the Court;”® and

(f) Requested that there be a further enquiry by the Commission in regard to
this matter, given that they had suffered a very serious injury through this

mistaken action of the Survey Department.”

The Native Affairs Committee recommended that the petition be referred to the
government for consideration ‘with the view of compensating the Natives either

with land or with money’.*

On 3 December 1909, the Lands and Survey Department informed Te Rewatu by
letter that 2,500 acres of land would be reserved for him and others concerned in

the overlap of the Umukaimata block.®

On 31 March 1915 the Court awarded 2,500 acres of returned land to the owners
of the Umukaimata 5 block, despite Pepene Eketone asking for the land to be
awarded to owners of Umukaimata 4 because they had been the ones who lost
land to the Waiaraia block.®2? The following map shows the location of 2,465 acres

of the returned Te Waro A block.®

77 Wai 898, #A79, p 583

78 Wai 898, #A79, p 583

7 Wai 898, #A79, p 583

% \Wai 898, #A79, p 584

¥ Wai 898, #A79, pp 584-585

82 Wai 898, #A79, p 587

82,465 acres appears to be the actual size of the returned Te Waro A block (as opposed to the
2,500 acres awarded to be returned)
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Figure 3: Map showing location of 2,465 acres of returned land, Te Waro A block (Section 3, Block
IV Waro Survey District)84
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4.14 Te Rewatu objected to the land being awarded to the owners of Umukaimata 5 to
no avail.*

4,15 We submit that whilst the Court awarded 2,500 acres to be returned to the
owners of the Umukaimata 5 block, this was due to the persistence of Te Rewatu
at his own expense, not through any proactive measures on the Crown’s part.
Furthermore, we submit the return of 2,500 acres did not go far enough to provide
redress for the Crown’s past breaches. As a result, this prompted Te Rewatu to

petition Parliament again in 1925.%¢

1925: Rewatu’s Second Petition — The Return of Umukaimata land and Compensation for

Costs
4.16  Rewatu petitioned Parliament again in 1925. In that petition Rewatu:®’

(a) Alleged that the Waiaraia block sold to the Crown, included 11,000 acres

of the Umukaimata block;®®

 Wai 898, #A79, p 585
% Wai 898, #A79, pp 587-588
% Wai 898, #A79, p 588
¥ Wai 898, #A79, p 589
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(b)
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Noted only 2,500 acres had been returned and asked for the balance of

9,000 more or less;*® and

In regards to the 2,500 acres that had been returned, Te Rewatu asked
that 500 acres be set aside for him to pay for the costs he had incurred in

getting the land back.”

On 10 September 1926, the Native Minister asked the Under Secretary for Lands

to ask the Chief Judge to refer the matter to the Native Land Court for inquiry.”

Te Rewatu’s petition was inquired into by the Native Land Court on 2 February

1928. Chief Judge Chas E MacCormick:

(a)

(b)

(c)

Surmised the reasoning behind returning 2,465 acres to the owners of
Umukaimata 5 in 1915 was that it was a rough estimate of half of the
5,000 acres claimed by Te Rewatu in his 1907 petition, assuming that
Waiaraia had gained 2,500 acres from the Umukaimata block and 2,500

acres from the Mohakatino Parininihi block;*

Pointed out that ‘there is, of course, nothing to support this or any other
conjecture. It is plain however, that the area was not arrived at on any

known facts.” He concluded that:*

“It is submitted on behalf of the Crown that the return of 2465 acres is an
adequate recompense for any loss the Natives may have sustained. It may
very well be so, but, for the reason | have given, namely, the uncertainty of
the position of the points Aniwaniwa and Pou-a-Wharara | cannot

definitely say that is so.”; and

Recommended that an inspection on the ground to try and establish the

position of ‘Te Pou-a-Wharara’ (a mountain or hill marking the southern

% Wai 898, #A79, p 589
% Wai 898, #A79, p 589
% \Wai 898, #A79, p 589
°1 Wai 898, #A79, pp 590-591
%2 Wai 898, #A79, p 591
» Wai 898, #A79, pp 591-592
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boundary of Umukaimata, as given by Te Rewatu in the Native Land Court

in 1890) would ‘practically settle the question of area involved’.”

Figure 4: Map prepared by the Chief Surveyor at New Plymouth 1928, showing the alleged
overlap between the Umukaimata and Waiaraia blocks®
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4.19 In February 1935, the New Plymouth office of the Department of Lands and

Survey, along with several Maori from Ohura, set out but were unable to locate

the position of ‘Te Pou-a-Wharara’.*®

** Wai 898, #A79, p 592
% Wai 898, #A79, p 593
% Wai 898, #A79, p 592
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On 4 April 1936 the Minister of Lands, by way of letter, concluded that ‘Unless
conclusive evidence to the contrary is forthcoming as to the location of this hill [Te

Pou-a-Wharara], | do not see that anything further can be done.””’

In our submission, the Crown owed a duty of good faith to fully investigate the
concerns that were raised by Te Rewatu Hiriako on a number of occasions from
1892, as well as in two petitions to Parliament. Furthermore, having clearly
identified an issue with the survey, the Crown had a duty to remedy its past
breach. Instead, we submit, they did nothing which led to a situation where, in

1936, the location of Te Pou-a-Wharara was unable to be found.

In our submission, had the Crown addressed the concerns when they were
presented to it in 1891 the subsequent difficulty Te Rewatu faced would have
been avoided. Ultimately, what is not in dispute is that Te Rewatu Hiriako’s search

for redress was ignored by the Crown and the matter is still unresolved.

Te Pou-a-Wharara

4.23

4.24

4.25

During the presentation of evidence of Mark Bidois during hearing week 10,
suggestions were given by Barbara Marsh and Counsel Alex Hope as to the exact
location of Te Pou-a-Wharara, following which Judge Ambler suggested that with
counsel’s assistance the parties look at the maps to see if any light could be shed

on this matter.”

Unfortunately, such a meeting was unable to occur prior to the passing of Barbara

Marsh.

10 the Crown indicated it

Furthermore, by Memorandum dated 19 August 2014,
had located some information that appeared to be relevant to the

‘Umukaimata/Waiaraia block boundary’ issue. The information comprised:

(a) An extract from Otorohanga minute book 17 recording evidence
Tohengaroa gave in November 1892 during the title investigation to

Taurangi No.3 block (“the extract”); and

" Wai 898, #A79, p 594
% Wai 898, #4.1.15(a), pp 444-481
*° Wai 898, #4.1.15(a), p 480

100

Wai 898, #3.3.1025, Memorandum of the Crown filing additional information regarding Oioroa

block and the Umukaimata boundary, 19 August 2014
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(b) A number of plans and sketch plans that appear to have been before the
Native Land Court when the boundaries of the Taorua, Taurangi,

Umukaimata and Waiaraia blocks were decided upon.

4.26 Inthe Crown’s view, the evidence of Tohengaroa indicated that Te Pou a Wharara

is very close to the place named Tawhitimarangai.'®*
427  The extract is set out in full below:'*
“Boundaries of Ruaroki

The land of Ruaroki commences at Marakapai thence to te Rurunga on
Waitewhena thence northerly up Waitewhena to Ngatokorua thence s west to
Arataua thence to Aniwaniwa a fall of 100 feet thence by Waiaraia boundary along
ridge of which the Putake is Te Pou a Wharara on to Tawhiti Marangai the ancient
name of which was te Pou a Wharara thence to Mahoewaruwaru - this last is a
very old name thence to the Mangaporo at no particular point thence to a point
below the mouth of Mateorahora Stm then up Mangaroa to te Korako thence to
[Turoto?] thence to te Pahi & up Ohura to Marakapai this is the boundary of the

land of Ruaroki as described to me & Tarawhakahau laid down the boundary.”

4.28 The sketch map of the Taorua Block on page 8 of the Crown’s bundle shows
“Aniwaniwa rere” and “Tawhiti-marangai” in close proximity.103 Despite this new
information, in our submission, it is necessary that a report be commissioned, to
be fully funded by the Crown, the sole purpose of which is to determine, in
consultation with the claimants, the exact location of Te Pou-a-Wharara. On this
basis, we submit, clarity can finally be given to a matter that has been outstanding
since the time of the claimants’ tdpuna. This, as well as other

relief/recommendations, is set out below.
Prejudice

4.29 In our submission, as with the Crown’s failure to ensure the survey was properly
undertaken, by failing to respond to the concerns of the claimants’ tlipuna, the

Crown were effectively turning a blind eye to the approach it had taken to the

%% \Wai 898, #3.3.1025, p 2, para 7

192 \Wai 898, #A79(h), Document Bank, Transcript of Statement of Tohengaroa, 18 November 1892,

pl
103

Wai 898, #A79(h), p 8
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survey. This ultimately meant the claimants lost land and as such, the

rangatiratanga they previously held over those lands was lost.

As well as this however, in taking the actions he did, the claimants’ tipuna was
prejudiced for the time and expense taken, either protesting in Court or via
petitions in Parliament, all in an effort to try and resolve the mistakes caused by

the Crown.

As above, however, ultimately Te Rewatu Hiriako’s search for redress was

unsatisfactory and the matter has remained unresolved to the present day.
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5.0 SURVEY COSTS
Introduction

5.1 We submit that the Crown’s significant and unreasonable costs through survey

requirements led to further loss for the claimants.
Duties

5.2 As above, we adopt the Native Land Court Generic Closing Submissions™™ in
particular as they relate to survey costs.'® In this regard, it is submitted that the

Crown had duties to:

(a) Actively protect Ngati Te Paemate and their lands to the fullest extent

reasonably practicable;'*®
(b) Act in good faith towards Ngati Te Paemate;'*” and

(c) Ensure Ngati Te Paemate were left with a sufficient land base for their

present and future needs.'®

Breach

5.3 In breach of those duties, we submit the Crown imposed upon Ngati Te Paemate
significant and unreasonable costs through survey requirements, which led to land

being sold in order to generate money to pay for these survey costs:

(a) Whereas previously the Crown’s focus had been on acquiring land in the
North of the district, between 1890-1892 the Crown turned its attention
to purchasing a number of blocks in the south-west and southern area of

the inquiry district;'*

(b) In negotiations, Ngati Maniapoto had expressed a willingness to sell

selected blocks to the Crown in a planned and coordinated way in

1% \Wai 898, #3.4.107

1% \Wai 898, #3.4.107, pp 52-60

106 Waitangi Tribunal, Mohaka River Report, p 77

Waitangi Tribunal, Ngai Tahu Sea Fisheries Report, p 273

108 Waitangi Tribunal, Orakei Report, p 147

199 \Wai 898, #A67, L Boulton, Land Alienation in the Rohe Potae inquiry district, 1866-1908: An
Overview, 2011, p 392

107
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exchange for freedom to lease the remainder of the territory to

Europeans;'™

From the beginning of the Crown’s purchasing programme in 1889 officials
reported that Wahanui had contemplated setting aside some blocks of

land for the Crown to purchase;111

As Boulton suggests however, Wahanui had a vision of sharing the
territory with European settlers who would acquire land from the Crown
or directly from Maori owners under a mixed tenure of leasehold and
freehold, whilst hapd and iwi retained a significant portion of their land

and control of this settlement process;'**

In 1892, Wahanui began negotiations to sell the Waiaraia Block to the
Crown. This included placing only seven owners on the block in an effort

to facilitate the transfer;'**

Crown agents were of the opinion that purchasing the block would be a
foot in the door for the Crown and would induce others to sell land in the

district;""*

Despite the Crown being aware from quite early on that the likelihood was
that the Waiaraia Block constituted less than 10,000 acres, there was
disappointment amongst Crown officials when it was discovered that the
Waiaraia Block was, in fact, smaller than first thought. This led to pressure

on Maori to sell further land;'*

In separate, almost parallel negotiations from August 1891 onwards, the
Crown made considerable progress in purchasing the Umukaimata

block;"*®

On 15 August 1892, Taonui Hikaka wrote to the Native Minister offering to

sell Umukaimata Nos. 4 and 4A (totalling 16,000 acres) at the rate of five

110
111
112
113
114
115
116

Wai 898, #A67, p 392
Wai 898, #A67, p 392
Wai 898, #A67, p 393
Wai 898, #A67, p 395
Wai 898, #A67, p 398
Wai 898, #A67, p 400
Wai 898, #A67, p 401
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shillings per acre. As had been the case with Waiaraia, hapu and iwi
deliberately placed only a few people on the owners’ list for these
subdivisions, just six owners for the Umukaimata No. 4 block (11,000

acres) and four owners for Umukaimata No. 4A (5,000 acres);""

(4) In October 1892, the Crown began purchasing at half a crown (two
shillings and sixpence) per acre. This was half of what Taonui had
proposed but was also the price offered by the Crown for Wahanui’s land.
The owners of the Umukaimata Block were willing to accept this low figure

in order to pay off the survey liens over the block;*® and
(k) The total cost of survey for the Umukaimata block was £176 11s 9d.'*

5.4 In our submission, the sale of these portions of the block was a pragmatic
approach to raising funds to pay off survey debts. This was in response to the

burden of costs facing hapii and iwi in having their land dealt with by the Court.**°

5.5 As well as the above, by the end of 1908, the following land was known to have

been paid in lieu of survey liens:

(a) 10,000 acres of Taurangi — this equated to a massive 28.84% of the original

area; !
(b) 250.13 acres of Umukaimata;*** and
(c) 8.72 acres of Mangakahikatea.'”®

5.6 Another grievance identified by the claimants was the Crown’s use of funds under

the North Island Main Trunk Railway Loan Application Act Amendment Act 1889 to

124

purchase lands.™™ Under that Act, money used to pay for the purchase of blocks

" \Wai 898, #A67, p 402

Wai 898, #A67, p 402
Wai 898, #A67, p 403
Wai 898, #A67, pp 402-403
Wai 898, #A67, p 431
Wai 898, #A67, p 431
Wai 898, #A67, p 431
Wai 898, #A79, p 559
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came out of a fund to support the purchase of land for settlement in the zone

around the railway area (as opposed to being used for railway construction).'?®

Importantly, we submit, acquisitions under the Act were being conducted
simultaneously with regular purchasing in the district, thus forming another part of
the wider purchasing programme already underway.'®® In our submission, the use
of this fund added to the already mounting pressure upon Ngati Te Paemate to sell

land to the Crown.

Blocks the claimants claim interest in, that were purchased by the Crown by 1894
using funds under the Act, include the Umukaimata No. 4 (11,000 acres),

Umukaimata No. 4A (5,000 acres) and Taurangi (10,000 acres) blocks mentioned

above, as well as the following blocks:**’

(a) Taurangi No. 1A — 5,292 acres;

(b) Taurangi No. 2 — 2,500 acres;

(c) Taurangi No. 5 —10,000 acres;

(d) Waiaraia -12,360 acres;

(e) Taorua No. 1 -1,591 acres;

(f) Mangakahikatia No. 1 — 9,150 acres; and
(g) Ratatatomokia No. 2A — 5,626 acres.

In our submission, the fact that rangatira were pragmatic, choosing to sell blocks in
order to generate money to pay for survey costs, does not matter. We submit that
the Crown, in forcing rangatira to resort to such extreme measures in the first

place, breached its duties towards Ngati Te Paemate.

In other words, the Crown, instead of protecting Ngati Te Paemate and the
retention of their lands, introduced a survey system which, amongst other

matters, created burdensome debts, charges, interests and liens resulting in

125
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Wai 898, #A79, p 560
Wai 898, #A20, P Cleaver, J Sarich, Turongo: The North Island Main Trunk Railway and the Rohe

Potae, 1870-2008, 2009, p 93
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further alienation of their lands. Were it not for this system, we submit, Ngati Te
Paemate might still have held large blocks of land. Instead, rangatira, burdened
with costs facing their hapt and iwi in having their land dealt with by the Court,
chose to sell portions of blocks in order to raise funds to pay off survey debts. A

choice, we submit, that would not have been made easily.

Further to this, the Crown used funds under the North Island Main Trunk Railway
Loan Application Act Amendment Act 1889 to purchase lands, which added to the
already mounting pressure upon Ngati Te Paemate to sell land to the Crown. In
our submission, these actions are far from those of a Treaty partner adhering to its

duties under Te Tiriti.

Prejudice

5.12

We submit that the significant and unreasonable costs incurred through survey
requirements, coupled with the use of the funds under the North Island Main
Trunk Railway Loan Application Act Amendment Act 1889, led to the further loss
of the claimants’ already diminishing lands, as well as the rangatiratanga they held
over those lands. This, it is submitted, on top of the other breaches of Te Tiriti,

just added further to the prejudice suffered by the claimants.
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“The return of, or sufficient compensation where the land is currently privately owned, of

Umukaimata, Te Tatara o Paemate, Kaihuka, Tawhitiraupeka, Aniwaniwa, all important

landmarks of Ngati Te Paemate, as well as mana over and administration of all forests and

rivers within the original boundaries of the Umukaimata block are realistic settlement

objectives.” — Tahi Bidois'*®

6.0 RELIEF/RECOMMENDATIONS

6.1 Ngati Te Paemate wish to remove the prejudice inflicted upon them by Crown

actions and omissions in breach of the principles of Te Tiriti. They therefore

respectfully seek the following recommendations and findings:

(a)

(b)

(d)

That the Crown breached the principles of Te Tiriti o Waitangi;

That the Crown provides a full and comprehensive apology for the
breaches of the principles of Te Tiriti o Waitangi, and, in particular, an
apology to Te Rewatu Hiriako and his descendants for surveying the
Waiaraia block prior to the Umukaimata block, despite the Umukaimata

block being passed by the Court prior to the Waiaraia block;

That a report be commissioned, to be fully funded by the Crown, the sole
purpose of which is to determine, in consultation with the claimants, the

exact location of Te Pou-a-Wharara;

If the exact location of Te Pou-a-Wharara can be established, that the

claimants be compensated with an area of Crown land:

(i) Equivalent to the area lost to the claimants due to the Crown’s

inadequate surveying; and

(i) Preferably, but not necessarily, in the vicinity of where the original
land was located had the Crown surveyed the Umukaimata block

prior to the Waiaraia block.

If the exact location of Te Pou-a-Wharara is not able to be established,

that the claimants be compensated with an area of Crown land:

128
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(i) Equivalent to 11,000 acres; and

(i) Preferably, but not necessarily, in the vicinity of where the original
land was located had the Crown surveyed the Umukaimata block

prior to the Waiaraia block;

That the Crown provide full and comprehensive financial compensation

including the cost to survey the Umukaimata block plus interest;

Recognition of the claimants’ tino rangatiratanga and the restoration of
the claimants’ self-governance, including appropriate recognition by all
Crown departments and agencies and local authorities within the claim

area;

That the Crown return all land owned by the Crown within the claimed

area and any improvements on the land;

That the Crown return to the claimants all relevant Crown land, pursuant

to sections 8A-8HJ of the Treaty of Waitangi Act 1975, including:

(i) Land owned by any State Owned Enterprise;

(ii) Land held by an institution under the Education Act 1989; and

(iii) Land vested under the New Zealand Railway Incorporation
Restructuring Act 1990, or any interest in any such land and

together with any improvements on the land.

The provision of easements and such other access as is necessary to
relieve all the claimants’ land within the claim from its status as landlocked

land;

Make provision for the participation of the claimants on all statutory
boards, authorities, agencies, companies and other Crown organisations

that function within the claim area;

Pay the full costs of the claimants for the preparation and presentation of

this claim, and the cost of recovering any land recommended to be
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returned or other costs incurred in securing the implementation of

recommendations; and

(m) Any further relief that this Tribunal deems appropriate.
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“What can be said with certainty, nevertheless, is that the owners of Umukaimata did in

fact, as a result of the Crown’s survey of the Umukaimata block, lose land.

This case also illustrates how the complicated machinery of laws and practices governing
land title determination by the Native Land Court, surveys of Maori land, and land
purchasing could lead to confusion, uncertainty, and error. What is particularly striking is
that despite concerns expressed by the landowners, the Land Purchase Officer, and
ultimately the Native Land Court judge himself, the error was perpetuated. In the end, the
system had created a survey error so tangled that the best endeavours of a nhumber of
individuals and agencies in the twentieth century were unable to even determine its extent,

let alone effect an enduring and agreed resolution.”**

7.0 KORERO WHAKAMUTUNGA — CONCLUSION

7.1 The Tribunal must find that these claims are well founded.

7.2 To conclude, the following comments from Mark Bidois when considering the

future for Ngati Te Paemate are particularly apposite:

“The Crown made promises, and made agreements with Maori only to dishonour
them, seemingly at their will. Ahakoa whakairoiro kau au moko he kai tawai i toku
whenua. This a saying from our people, its meaning is this, “Your moko is a sign of
a chief, but your actions are not (that of a chief).” One might say that although
you carry the marks of prestige your conduct has none. You may be of noble class
but your conduct is not. Our Native American brother would say that you speak

with a forked tongue.

To govern or treat cruelly or unjustly is oppression, and this borders on oppression
and it is the Crown that the blame surely lies. It was the Crown who imposed

Pakehd or European processes and attitudes and disregarded those of the Maori.

It was the Crown who wilfully abused the Treaty of Waitangi in a biased endeavour

to provide favourable opportunity to the immigrant Pakeha settler.

2% \Wai 898, #A79, pp 598-599

GPT-293044-1-463-V7:KLS



39

So it is for the Crown to put this right.”"*

DATED this 17" day of October 2014

// y Yol

A HC Warren /G P Tootill
Counsel for the Claimants

3% \Wai 898, #Q2, p 8, paras 35-38
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