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“…….na matou na Ngāti Taohua me Ngāti Tuwhakataha mo nga whenua e 

tangohia nei e te Kawanatanga hei whare porangi hei hohipera te mea kua 

takoto a matou whakahe ki te aroaro o te komihana te 25 o nga ra o te 

marama nei no reira ka apitiria atu ēnei take I muri ia matou take i runga 

ānō I ta te tiati I whakahau ai. 

Ko matou ko nga tangata noho tuturu ki tenei whenua e tono whakaatu 

ana ki te komihana mehemea ki te riro tenei whenua I te kawanatanga 

tera I tae ki te he rarurarunui ki waenganui I nga Maori me te 

Kāwanatanga” – Letter from the claimant’s tūpuna to the Minister of 

Native Affairs dated 27 July 19101 

                                            
1
 Wai 898, #P5(d) J Roa, Amended Statement of Evidence of John Mana Roa (Wai 1098), 19 February 

2014, p 10, paras 37-38 
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Map 1:  Tokanui Public Works takings for Mental Hospital and Reformatory Farm2 

 

                                            
2
 Wai 898, #A63, D Alexander, Public Works and Other takings in Te Rohe Potae District, 1 December 2009, p 592 
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MAY IT PLEASE THE TRIBUNAL 

1.0 INTRODUCTION 

1.1 These closing submissions are made and presented for John Mana Roa, on behalf 

of himself and the collective of the Muraahi, Waho, Pate and Mokau whānau. The 

whānau belong to Ngāti Te Rahurahu, Ngāti Ngutu, Ngāti Manga and Ngāti 

Paretekawa. 

1.2 These closing submissions address the following issues: 

(a) The Crown’s compulsory acquisition of a significant amount of land at 

Tokanui through the enactment of Public Works legislation; and 

(b) The loss of the claimant’s tupuna Poneke, who was killed during the battle 

of Orākau at the hands of the Crown. 

1.3 In particular, this claim adds to the chorus of complaints by other tangata whenua 

who have lost land in the Tokanui block, and provides a specific case study of the 

results of that taking at a whānau and hapū level. 

1.4 Finally, the relief/recommendations sought on behalf of the claimants will be 

discussed. 

1.5 Given the nature of the closing submissions process in this inquiry, it has not been 

necessary to make detailed submissions on all issues, as these are covered 

adequately by the generic submissions already filed.  These submissions however, 

attempt to illuminate specific issues relevant to this claim.  In particular the 

following Generic Closing Submissions are relevant to this claim: 

(a) Public Works Takings;3 and 

(b) War and Raupatu.4 

  

                                            
3
 Wai 898, #3.4.117, Generic Closing Submissions Issue 17: Public Works Takings, 26 September 

2014 
4
 Wai 898, #3.4.127, Generic Closing Submissions Issue 1: Constitutional Issues, Issue 2: War and 

Raupatu, 10 October 2014 
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2.0 TOKANUI – ‘TOP OF THE TAKINGS NATIONALLY’ 

Introduction 

2.1 For the claimant, the main reason for filing this claim is to address the grievances 

suffered by his t ūpuna through the Crown’s compulsory acquisition of land at 

Tokanui taken through Public Works legislation (“the taking”). 

2.2 This issue relates to issue 17.1(h) of the Tribunal Statement of Issues which asks:5 

“To what extent did the Crown, local bodies or other bodies with the power to 

acquire land compulsorily, ensure that Māori landowners were left with sufficient 

amounts of land to sustain themselves following public works takings?”  

2.3 In our submission, the taking of land at Tokanui is a clear example of the Crown 

failing to ensure that Māori land owners were left with sufficient amounts of land 

to sustain themselves following the taking.   

The Taking 

2.4 A detailed explanation of the taking is set out in: 

(a) Alexander’s Public Works Report;6 

(b) The Amended Statement of Claim;7 

(c) Generic Closing Submissions on Public Works Takings;8 and 

(d) Amended Statement of Evidence of Jock Roa.9 

2.5 In short:10  

“In all some 2948 acres of Maori-owned land was taken for Tokanui Mental 

Hospital in 1910-1911, and further 541 acres adjoining the mental hospital site was 

taken for a “reformatory farm” in 1910. The “reformatory farm” later became 

Waikeria Borstal, and then became Waikeria Prison.” 

                                            
5
 Wai 898, #1.4.3, Tribunal Statement of Issues, 6 September 2012, p 105 

6
 Wai 898, #A63, pp 576-628 

7
 Wai 898, #1.2.14, Amended Statement of Claim, 9 December 2011 

8
 Wai 898, #3.4.117, pp 70-74 

9
 Wai 898, #P5(d), pp3-4, paras 6-12  

10
 Wai 898, #A63, p 576 
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Relevant Crown Duties 

2.6 It is submitted that the Crown failed in its duty to: 

(a) Actively protect the claimants and their lands to the fullest extent 

practicable;11 

(b) Act reasonably and with the utmost good faith towards the claimants;12 

and 

(c) Ensure the claimants were left with a sufficient land base for their present 

and future needs.13 

Breach 

2.7 As above, we adopt the Generic Closing Submissions on Public Works Takings, 

which note: 

(a) The Crown acknowledges that there was no consultation with Te Rohe 

Pōtae Māori in the formation of early public works legislation;14 

(b) Public Works takings included areas that contained urupā and wāhi tapu.  

This showed a sheer lack of protection afforded by the legislation passed 

by the Crown;15 

(c) Public Works legislation lacked provisions requiring the Crown to enquire 

into the impact of the takings on Te Rohe Pōtae Māori, to understand 

whether it would make them landless or have a dramatic effect on their 

landholdings;16 and 

(d) Public Works takings were the responsibility of the Crown and vested the 

land in the Crown.17 

2.8 The evidence from Alexander’s report on Public Works also shows us: 

                                            
11

 Waitangi Tribunal, Mohaka River Report, p 77  
12

 Waitangi Tribunal, Ngai Tahu Sea Fisheries Report, p 273 
13

 Waitangi Tribunal, Muriwhenua Fishing Report, p 194 
14

 Wai 898, #3.4.117, para 167 
15

 Wai 898, #3.4.117, pp 48-50, paras 159-168 
16

 Wai 898, #3.4.117, para 133 
17

 Wai 898, #3.4.117, para 150 
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(a) The Public Works Act 1894 did not provide consultation or negotiation 

with Māori landowners regarding taking of land for public works 

purposes;18   

(b) There was no consultation or negotiation with Māori landowners 

regarding taking of land for public works purposes;19   

(c) The taking at Tokanui illustrates how use of the Public Works Act 1908 

failed to have regard for the possibility that this might leave Māori owners 

with insufficient land for their support and livelihood;20    

(d) With the exception of one exchange of lands between the Crown and 

Tokanui Māori, the original Māori owners and their descendants were not 

given any opportunity to comment on the arrangements relating to the 

Tokanui takings;21 

(e) Undeveloped Māori owned land was more attractive to acquire than more 

developed European owned land, as it was less expensive and therefore 

more targeted for acquisition;22 

(f) While proximity to the Main Trunk Railway and sufficient size would have 

been major factors for choosing Tokanui, the evidence notes that there 

are likely to have been many other sites besides Tokanui that would have 

been equally suitable;23  

(g) Through Public Works legislation the Crown also acquired part of the 

Tokanui block for the purposes of the farm, which is of importance to the 

claimants because they held land of great significance in this area, 

particularly in or around the Waikeria region running along the Pūniu River 

and on either side of the Waikeria Stream, which the Crown failed to 

acknowledge;24 

                                            
18

 Wai 898, #A63, p 36 
19

 Wai 898, #A63, p 36 
20

 Wai 898, #A63, p 576 
21

 Wai 898, #A63, p 576 
22

 Wai 898, #A63, p 577 
23

 Wai 898, #A63, p 577 
24

 Wai 898, #A63, p 579 
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(h) In relation to the claimants, the Crown acquired 3,149 acres of Māori 

owned land in Tokanui for the purposes of the hospital and farm in 1910;25 

(i) Neither the hospital nor the farm needed to be located at Tokanui. The 

site criteria for each were such that the Crown had choices about where 

they could be established;26 and 

(j) In making the decision to take Tokanui, the Crown did not take into 

account the fact that the Tokanui people had been affected by both 

raupatu in the 1860s and by aggressive land purchasing in 1907, which 

already had devastating effects on their land holdings.27  

2.9 As well as this, the following points arose from questioning by Counsel and the 

Tribunal of Alexander: 

(a) The Tokanui taking was very large in terms of the national scale and was 

the largest in the district, Alexander describing it as:28 

“… right up there at the very top if not the very top of the takings 

nationally.” 

(b) Māori land was chosen for the taking because it was cheaper, being less 

developed land.29 

2.10 Further to this, Mr Roa gave evidence that: 

(a) Crown takings and purchases for Waikeria Prison were takings and sales 

conducted under extreme duress because of the inevitable threat of Public 

Works takings;30 

(b) Public Works takings by the Crown were excessive and the Crown took 

more land than was necessary for either a Reformatory Farm or Mental 

Hospital purpose, because large areas of the takings were unutilised for 

                                            
25

 Wai 898, #A63, p 604 
26

 Wai 898, #A63, p 627 
27

 Wai 898, #A63, p 627 
28

 Wai 898, #4.1.14, Hearing Week Nine Transcript, 25 June 2014, pp 861-862 
29

 Wai 898, #4.1.14, pp 784-785 
30

 Wai 898, #P5(d), p 8, para 26 
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either purpose or any other public purpose and were invariably sold to 

private Pākehā interests instead;31 

(c) The Crown failed to offer the lands back to the original owners once it was 

made surplus and no longer required for the public purpose. In particular, 

no disposed or surplus land in the Waikeria region was sold or offered to 

Māori, let alone the original or beneficially entitled descendant owners of 

the original blocks;32 

(d) The Crown used its self-imposed Crown pre-emption right in the District to 

effect the alienation of these lands and simply used the Public Works Act 

as the tool for that right in securing the lands;33 and 

(e) The Crown unjustly imposed and took Maniapoto lands in lieu of survey 

liens over these lands.34 

2.11 Importantly, Mr Roa also stated that his great-grandfather, Muraahi Niketi had to 

shift south from the Tokanui/Waikeria area once his land was taken.35  We submit 

that this is a clear example of the negative impact that stemmed from the Crown’s 

taking of the land at Tokanui. 

2.12 In our submission, the legislation did not require any consultation or negotiation 

with Māori land owners.  In this situation, despite their clear Treaty duty to 

consult, the Crown instead chose to proceed with a process which resulted in the 

compulsory acquisition of the land. 

2.13 Furthermore, we submit that the duty of good faith meant that the Crown was 

required to consult with the claimants prior to compulsorily acquiring the land.  On 

this occasion no consultation was undertaken with the claimants, which was a 

failure by the Crown to consult and protect Māori interests, in breach of Article 2 

of Te Tiriti.  Instead, we submit, the evidence shows that Māori land was 

specifically chosen for the taking because it was cheaper being less developed 

land. 

                                            
31

 Wai 898, #P5(d), p 8, para 29 
32

 Wai 898, #P5(d), p 9, para 31 
33

 Wai 898, #P5(d), p 9, para 34 
34

 Wai 898, #P5(d), p 9, para 35 
35

 Wai 898, #4.1.14, p 58 
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2.14 We submit that, based on the evidence, the Crown rather than actively protecting 

the claimant in the use of their land to the fullest extent possible, sought to 

compulsorily acquire a significant amount of land without any consultation 

whatsoever.  This led to the loss of land meaning a reduction in land base for their 

present and future needs. 

2.15 We also submit that the legislation showed no regard for the concept of offering 

to return any of the land taken from Māori owners, nor did it require the Crown to 

consult with the former owners when it wished to change the purpose for which it 

held the taken land.36 

2.16 All in all, we submit that the Crown acquired more land from Māori owners in 

1910 than was actually needed for the running of the hospital.  When the Crown 

discovered it had taken more land than was necessary, they simply transferred the 

excess land to the other public departments without any consideration for the 

impact that this would have on the original Māori owners of Tokanui.37 

Prejudice 

2.17 As a result of the Crown’s Pubic Works regime, the claimants are deprived of their 

tūrangawaewae, the claimant’s tupuna having to move south as mentioned above.  

In his evidence, Mr Roa stated:38 

“…the sellers were “damned if they did, and damned if they didn’t”, and in the end 

they really had no choice but to sell their interests to the Crown.  However, despite 

this many owners still refused to sell their interests regardless of the Public Works 

threat”. 

2.18 In our submission, what must also be remembered is the significance of the area 

to the claimants, and that the takings were at a time when the claimants only had 

a small portion remaining of their once vast tribal lands.  In Mr Roa’s words:39 

“39. The Crown takings and purchases for Public Works purposes were excessive in 

that more land was taken than was necessary, and areas of land that were not 

                                            
36

 Wai 898, #A63, p 616 
37

 Wai 898, #A63, pp 617, 620 
38

 Wai 898, #P5(d), p8 
39

 Wai 898, #P5(d), p 11, paras 39-40 
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utilised were then privately sold. The further total loss of almost all of our last 

remaining tribal lands, including Tokanui, has caused further distress to our people. 

40. As a result of these takings our tūpuna’s rights to utilise their lands and 

resources for their benefit were prejudicially extinguished by the statutes, policies, 

acts and omissions of the Crown and its agents.”  
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3.0 TE TUPUNA A PONEKE 

Introduction 

3.2 Another issue particularly important to the claimant is the loss of his tupuna 

Poneke, one of many who were killed during the battle of Orākau.40   

3.3 We submit the claimant’s evidence is particularly important to address issue 2.7 of 

the Tribunal Statement of Issues which asks: 

“What were the immediate and long term effects of war and raupatu on Rohe 

Potae Māori in terms of: 

… 

(f) Rohe Pōtae Māori casualties?” 

3.4 In particular, the claimant’s evidence highlights the prejudice arising to his whānau 

and hapū today as a result of the killing of his tupuna at Orākau. 

Crown Concessions Regarding War and Raupatu 

3.2 As above, the claimants support and adopt the Generic Closing Submissions on 

Constitutional Issues and War and Raupatu,41 in particular the section relating to 

the battle of Orākau.42   Those submissions note that the Crown has made a 

number of concessions in relation to war and raupatu.43  In particular, for the 

purposes of these submissions, we note the following Crown concession:44 

“In broad terms, the Crown accepts that the war and raupatu had significant 

immediate effects for Rohe Pōtae Māori. These included, but were not limited to, a 

serious deterioration in the relationship between Rohe Pōtae Māori and the Crown, 

the loss of innocent lives and injuries to others, the loss of property, including land 

and resources considered to be taonga, and significant social and economic 

disruption, in part as a result of the need to provide for Waikato ‘refugees’.” 

                                            
40

 Wai 898, #K7, J Roa, Statement of Evidence of John Mana Roa, p 2, para 3 
41

 Wai 898, #3.4.127, Generic Closing Submissions, Issue 1: Constitutional Issues, Issue 2: War and 
Raupatu, 10 October 2014 
42

 Wai 898, #3.4.127, pp 24-26 
43

 Wai 898, #3.4.127, pp 16-17 
44

 Wai 898, #1.3.1, G Melvin, S Jones, Statement of Response regarding Statement of Position and 
Concessions, 22 March 2012, p 51 
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3.3 In light of this concession, we submit that the issue then remains as to what extent 

the claimants were prejudiced as a result of war and rauputu, or, more 

particularly, to what extent were the claimants prejudiced as a result of the killing 

of his tupuna during the battle of Orākau.  This is set out below. 

Prejudice 

3.4 In his evidence Mr Roa spoke in detail about his tupuna Poneke including: 

(a) The whakapapa of Poneke;45 

(b) The importance of Poneke to Mr Roa’s whānau and hapū;46 

(c) Poneke’s expertise in Māori weaponry;47 

(d) The circumstances leading to his killing at Orākau;48 and 

(e) The impact the death of Poneke had on Mr Roa’s whānau and hapū.49 

3.5 In particular, we submit Mr Roa’s evidence when talking about the impact of 

Poneke’s death on his whānau and hapū is relevant:50 

“20. Our tupuna Poneke was killed at the hands of the Crown and this has had a 

long lasting impact on his descendants, including my own whānau and 

hapū. My great grandfather Remi did not take up an interest in weaponry 

as that of his father or grandfather before him.  Being an only son 

struggling to survive and understand why his world lacked the father and 

grandfather figures every young man craved for and needed, would 

certainly have had a negative effect on his upbringing and relationship 

with others.   

21. Had Poneke and Niketi survived, our whānau and hapū would have been 

stronger, more stable and certainly a lot more numerous. The leadership 

and father influence on our great grandfather would without doubt have 

been positive and enduring. Their stories and their teachings would have 

                                            
45

 Wai 898, #K7, pp 2-3 
46

 Wai 898, #K7, pp 3-4 
47

 Wai 898, #K7, pp 4-5 
48

 Wai 898, #K7, pp 5-6 
49

 Wai 898, #K7, pp 6-8 
50

 Wai 898, #K7, p 6 
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been able to be filtered down to us and helped us navigate our way 

through the many challenges we have had to endure. Unfortunately this 

was not the case. There was a definite and legitimate sense of grievance 

by the killing of Poneke and Niketi and the subsequent loss of mana.” 

3.6 Mr Roa also had this to say about the war:51 

“24. Our whānau and hapū to this day mourn the shedding of the blood and 

loss of Poneke and Niketi in a War whose justification was nothing short of fiction. 

What is more distressing is that as successors to a signatory to Te Tiriti, the weight 

of anguish, pain and regret we carry for these breaches and atrocities which took 

place in contravention of that sacred covenant, is multiplied upon us.” 

3.7 Finally, we submit the following speaks volumes in terms of the killing of the 

claimant’s tupuna:52 

“28. We hold the Crown responsible for the deaths of our tupuna at Orākau. We 

also hold the Crown accountable and responsible for ensuring their mana and good 

name is restored to them and their descendants.” 

  

                                            
51

 Wai 898, #K7, p 7 
52

 Wai 898, #K7, p 8 
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4.0 RELIEF SOUGHT/RECOMMENDATIONS 

4.1 The claimants, seek recommendations as follows: 

(a) Findings that the Crown breached the principles of Te Tiriti o Waitangi; 

(b) That the Crown provides a full and comprehensive apology for the 

breaches of the principles of Te Tiriti o Waitangi, in particular that the 

Crown apologise for the compulsory acquisition of significant amount of 

land at Tokanui through the enactment of Public Works legislation; 

(c) In order to restore the mana and good name of the claimant’s tupuna 

Poneke, that the Crown provides a full and comprehensive apology to 

Poneke and his descendants for his killing at Orākau; 

(d) That the Crown return the Tokanui block, or, where it is not currently 

Crown-owned, compensation to the claimant for the loss of that land; 

(e) That the Crown provide full and comprehensive financial compensation; 

(f) Recognition of the claimants’ tino rangatiratanga and the restoration of 

the claimants’ self-governance, including appropriate recognition by all 

Crown Departments and Agencies and Local Authorities;  

(g) Make provision for the participation of the claimants on all statutory 

boards, authorities, agencies, companies and other Crown organisations; 

(h) Pay the full costs of the claimants for the preparation and presentation of 

this claim and the cost of recovering any land recommended to be 

returned or other costs incurred in securing the implementation of 

recommendations; and 

(i) Any further relief that this Tribunal deems appropriate. 

DATED this 17th day of October 2014  

    

____________________________________________ 
A H C Warren / J M Burgess 
Counsel for the Claimants 




