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May it please the Tribunal

1.1

1.2

1.3

1.4

Introduction and basis of Raukawa participation in this

inquiry

The Wai 443 claim is intended to be the overarching claim for Raukawa
and consolidates the following claims: Wai 255, Wai 389, Wai 538, Wai
1340, Wai 1472, Wai 1473, Wai 1474, Wai 1602, Wai 1615, Wai 1708,
Wai 1769, Wai 1887, Wai 2019, Wai 2076, Wai 2077, Wai 2078, and
Wai 2329.

As this Tribunal is aware, and has been already explained to the
Tribunal in evidence and submissions, Raukawa settled its claims
against the Crown while this inquiry was underway. The Raukawa

claims were settled by the Raukawa Claims Settlement Act 2014.

The Raukawa Claims Settlement Act 2014 provides that subject to the
deed of settlement, the Raukawa historical claims are “settled”." Section
15(2) provides that:

The settlement of the historical claims is final, and, on and from the
settlement date, the Crown is released and discharged from all

obligations and liabilities in respect of those claims.

Furthermore, the Act ousts the Tribunal’s jurisdiction to inquire into or
make a finding or recommendation in respect of historical claims, the
deed of settlement, this Act or redress under the deed of settlement.
Section 15(8) of the Act provides that:

Despite any other enactment or rule of law, on and from the settlement
date, no court, tribunal, or other judicial body has jurisdiction (including
the jurisdiction to inquire or further inquire, or to make a finding or

recommendation) in respect of—

(a) the historical claims; or

(b) the deed of settlement; or

(c) this Act; or

(d) the redress provided under the deed of settlement or this
Act.

3870508.1
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1.7

1.8

3870508.1

(9) Subsection (8) does not exclude the jurisdiction of a court, tribunal, or
other judicial body in respect of the interpretation or implementation of the

deed of settlement or this Act.

These statutory provisions have influenced the approach taken in these

closing submissions.

As will be developed in the separate submissions on Tribunal process,
a Tribunal report has a dual function. Firstly it stands as a durable
record of the issues that have arisen in the inquiry, a summary of the
research that has been done, and indeed as a definitive historical
statement (recognising that no work of history can ever be completely
definitive). Secondly the Tribunal’s report is there to aid groups
proceeding to settlement of their claims against the Crown. In the case
of the first of these, the Tribunal’'s report remains vitally important to
Raukawa.

Raukawa did not settle their claims before this Inquiry began. Before
the claims were finally settled by statute Raukawa participated in this
inquiry, called evidence, cross-examined witnesses, and made opening
submissions. Naturally Raukawa were hopeful that a satisfactory
settlement could be negotiated with the Crown. However there was no
real finality to the negotiated process until the enactment of the
Raukawa settlement legislation in 2014. Essentially Raukawa see these
submissions as completing their involvement in this inquiry. To have
participated in the evidence and cross-examination but not to have filed
closing submissions would have meant letting a lot of effort and work

going to waste.

The fact that Raukawa historic claims have been settled puts Raukawa
in a different category from the other groups participating in this inquiry.
The effect of the legislation — in so far as the Raukawa historic
grievances are concerned — is that the Tribunal cannot in fact make any
“findings or recommendations” relating to Raukawa, so clearly there is
no point in Raukawa seeking any specific findings relating to historic
grievances as such. There remains, however, the Tribunal’s report,
which will at some time emerge as a result of this inquiry. It is
elementary that Tribunal reports are not mere collections of findings and
recommendations but are in fact lengthy discursive texts which tell a
narrative history in some detail. Raukawa are asking this Tribunal that
to ensure that Raukawa’s role in the history of the Rohe Potae is given

due place in the Tribunal’s report relating to this inquiry district.
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1.10

111

There is comparatively little authority in existence on the formal status
of a Waitangi Tribunal report. Such reports are frequently referred to by
the ordinary courts and can be said to have the status of persuasive
authority. The only authority on this that counsel is aware of on the
formal status of a Waitangi Tribunal report is the decision in Te
Runanga o Muriwhenua v Attorney-General [1990] 2 NZLR 641. In this
case the Court of Appeal, having rejected the argument that the
Waitangi Tribunal’s findings of fact in the Muriwhenua Fisheries Report
(1988) had the status of res judicata in related civil proceedings,2 went
on to find that Tribunal reports were admissible in the Courts only as
standard works of general literature under s 42 of the Evidence Act
1908.° Cooke P said:*

The High Court judges were clearly right in holding that the
Waitangi Tribunal’s Muriwhenua Fishing Report comes within
the section as being a published book dealing with matters of
public history, and to some extent anthropology (or sociology),
which may be considered to be of authority on those subjects.
In the discretion of the Court it may therefore be referred to “for
the purposes of evidence” — those are the very words of the

section — on matters of fact and science.

Thus Waitangi Tribunal reports do have evidentiary status (albeit a
limited one) in the ordinary courts, and could well have even more
status in other Tribunals, not excluding the Waitangi Tribunal itself,
which are not bound by the formal rules of evidence applicable in the

ordinary courts.”

In any event the issue is not simply one of the report’s formal status in
the law of evidence. Raukawa are acutely conscious of the fact that the
Tribunal’s report will be widely read and will be applied in a variety of
contexts, both official and unofficial. It will, for example, be regularly
used by central and local government as a first step in finding out who

the principal iwi and hapi groupings of the “Rohe Potae” are, and it will

2

See per Cooke P at ibid, 651, where following the approach of

Eichelbaum CJ and McGechan J in the High Court he noted that “the crucial
point is that the Waitangi tribunal is not a Court and has no jurisdiction to
determine issues of fact or law conclusively”. It is submitted that this cannot
apply however to the Tribunal’s powers to make binding determinations.

Now s 129 (1) of the Evidence Act 2006: “A Judge may, in matters of

public history, literature, science, or art, admit as evidence any published
documents that the Judge considers to be reliable sources of information on the
subjects to which they respectively relate”.:

4
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also be used to find out what are the principal historical issues that have

impacted on the iwi and hapu of the region.

For these reasons it is submitted that the Tribunal should take steps to
ensure that Raukawa be given its due place in the report,
notwithstanding the fact that it is barred from making “findings” with
respect to Raukawa’s historic (pre-1992) claims. This is not confined to
a discussion of Raukawa historic presence in the Rohe Potae region in
terms of Maori traditional history, but also relates to the various issues
that have arisen in this inquiry with respect to the New Zealand wars,
the Ohaaki Tapu, and the Native Land Court.

Not all parts of the Tribunal’s eventual report will be of equal importance
in this respect. One important section will be the introductory chapter(s)
where the Tribunal traverses the various groups that have participated
in the inquiry and gives some information about their location, principal
descent lines and so on. This now appears to be standard practice in
the Tribunal’s report-writing practice. The Tribunal is always careful to
explain that it is not making findings about the extent of customary
interests but is rather simply providing a kind of introductory survey
leading into the discussion of substantive issues in the main body of the
report. This part of the report is, however, of considerable practical
importance as it contains a very useful discussion of iwi and hapa
groupings in an accessible and well-produced text, and it is likely to be
referred to routinely by officials and others. This is a very important part

of the report for Raukawa.

In terms of substantive issues for Raukawa, the most important are
probably the Raukawa experience of war and confiscation, the ohaaki
tapu, the Native Land Court, and environmental issues. For the first two
of these the pivotal thing for Raukawa is that Raukawa’s participation in
both of these important aspects of Rohe Pdtae history is given due
emphasis in the report. As the Tribunal will be aware after hearing the
Raukawa evidence, the New Zealand wars were a key episode in
Raukawa history. Raukawa participated in the Kingitanga from the
beginning, still affiliate to it, and made a significant effort to contribute to
the defence of the Waikato when the Crown invaded it in 1863.
Raukawa participation in the battle of Ordkau is an important

component of this. Similarly, with regard to the Ohaaki Tapu, Raukawa

5

For example s 276(2) of the Resource Management Act 1991 provides

that the Environment Court “is not bound by the rules of law about evidence that
apply to ordinary judicial proceedings”.

3870508.1
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are asking only for a recognition of the role Raukawa played in the

negotiations — essentially that this not be overlooked.

With regard to the third of these issues, however, that is the Native
Land Court, the position is somewhat more complicated. The Native
Land Court was a principal focus of the Raukawa evidence given in this
inquiry. The bulk of these submissions will be focused on this matter. To

summarise at this point, however, the main points are:

a Raukawa shared in the same experiences with regard to the Native
Land Court as did the other iwi and hapi of the Rohe Potae, but
that in Raukawa’s case this came on top of an existing lengthy
period of complex and generally destructive engagement with the
Court at Taupd and Cambridge which the Court’s activities in the

Rohe P6tae compounded.

b  This earlier period of engagement with the Court has some
implications with regard to assessing the overall effects of the

Court and the Crown’s promises with respect to it.

¢ In addition Raukawa have been affected by some marked
divergences of approach on the part of the Native Land Court with
respect to Raukawa’s customary rights in the Waikato, Taupd and
the Rohe Potae.

With regard to environmental issues there are some particular points

that Raukawa seek to raise in these submissions.

It is submitted also that taking the Raukawa experiences into account
does serve to helpfully contextualise some of the key issues that arise

in this inquiry.

Boundary Definitions, the “Rohe Pdétae” and Raukawa’s rohe

1.18
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These submissions will follow the usage as to boundaries etc. as
defined in the SOI. The Tribunal’s SOl uses the term “Rohe Potae” to
mean “the area articulated in the 1883 petition”. That includes, of
course, a large area outside the inquiry district, including about half of
the Tauponuiatia block (which includes in turn about half of Lake Taupo
and the volcanoes of Tongariro National Park). The “Aotea block”
means “the block surveyed for the Native Land Court hearing in 1886”.
There is also the Inquiry district boundary. None of the three boundaries

in fact coincide in that:
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1.20

21

a There is a large area outside the Inquiry district as but within the
1883 petition boundary (western Tauponuiatia: i.e. Te Tihoi,

Pouakani, Waihaha etc.).

b  There is a significant area outside the inquiry district boundary but
within the 1886 Aotea block boundary (Ohura South)

¢ There are some areas inside the Inquiry District but which are
outside both the1883 petition boundary and the 1886 Aotea block
boundary (areas north of Aotea harbour), and there are other areas
that are inside the petition boundary, within the inquiry district, but
outside the Aotea block boundary (Mokau Mohakatino, Mokau

Parininihi and some other blocks in that area).

In addition there is one block within the Inquiry district boundary which
is in a highly anomalous position, which is Maraeroa. Maraeroa was
originally part of the Tauponuiatia West block. So was Pouakani, as it
happens, but Pouakani is outside the inquiry district and Maraeroa
inside, although similar issues affect both. Maraeroa is a block of some
significance to Raukawa — as it is to Maniapoto. The Tribunal has
already decided, however, that in terms of Maraeroa A and B that it will
not inquire into “historical claims that relate to the Maraeroa A and B
blocks as defined in section 12 of [the Maraeroa A and B Blocks Claims
Settlement Act 2012].”6 Section 12(3) of that Act, however, specifically
excludes Wai 443, meaning — it is submitted — that Raukawa is free to
make submissions on Maraeroa (given that it is within the inquiry
district) if it wishes to do so. These submissions do in fact refer to

Maraeroa.

In other words the inquiry district happens to include a section of the

Tauponuiatia block.

Raukawa customary interests in the Rohe Potae Inquiry
District

Raukawa is a large iwi of the central North Island. Its constituent hapd,
as defined by Mr McKenzie, include Ngati Ahuru, Ngati Ha, Ngati
Horotakere, Ngati Hinerangi, Ngati Huia, Ngati Huri, Ngati Kapawa,
Ngati Karewa, Ngati Kauwhata, Ngati Kapumanawawhiti, Ngati Kikopiri,
Ngati Kiri, Ngati Kirihika, Ngati Koura-Parehaehaeora, Ngati Koura-
Kahukura, Ngati Mahana, Ngati Maihi, Ngati Mata-a-rae, Ngati

3870508.1
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Moekino, Ngati Motai, Ngati Mutu, Ngati Ngamo, Ngati Ngutu, Ngati
Pakaketaiari, Ngati Pango, Ngati Parehingawatea, Ngati Parekawa,
Ngati Paretekawa, Ngati Panehakua, Ngati Parewhete, Ngati Pikiahu,
Ngati Poutu, Ngati Puehutore, Ngati Puhiawe, Ngati Punoke, Ngati
Rahurahu, Ngati Ruru, Ngati Takihiku, Ngati Tamatewhana, Ngati
Tarakaiahi, Ngati Te Apunga, Ngati Te Kohera, Ngati Te Ngakau, Ngati
Te Pou Rahui, Ngati Te Rama, Ngati Te Rangitawhia, Ngati Tukorehe,
Ngati Waenganui, Ngati Wairangi, Ngati Waoku, Ngati Wawau, Ngati
Wehiwehi, Ngati Werakoko, Ngati Whaita, and Ngati Whakatere.’

2.2 Raukawa’s rohe is spread over no less than four inquiry districts.®
However, as Mr Te Hiko has pointed out, there has “never been an
inquiry which focuses primarily on Raukawa”.’

2.3 Raukawa are somewhat unusual in that substantial sections of the iwi
migrated to the Kapiti coast region in the late 1820s. As Mr McKenzie
explains, the section of the iwi in this region is known as Ngati Raukawa
ki te Tonga; for ease of reference by “Raukawa” in these submissions is
meant those sections of the iwi remaining in the Waikato, Taupd and
King Country regions. As Mr McKenzie has put it, “[t]he original
Raukawa remains in the southwest Waikato, King Country, and north
Taupd areas”.'’

2.4 The rohe of Raukawa extends into the eastern part of the Rohe Potae
Block and inquiry district. Nigel Te Hiko has described the rohe of

Raukawa as follows:**

Raukawa assert that their takiwa can be identified in terms of
four distinct regions ....These regions are Te Pae o Raukawa in

the south, Maungatautari in the north, Te Kaokaoroa o Patetere

! McKenzie Statement of evidence, 28 August 2013, para 2.2. Itis

acknowledged that some of these groups are maintaining a separate presence
in this inquiry (Ngati Kauwhata, for example). As Mr McKenzie explained in
cross-examination, no issue is taken with that. Some of the hapu in this list
affiliate to other iwi as well.

That is the Central North Island (CNI), Tauranga, Rohe Potae, and
Southeast Waikato Inquiry districts. There has been no inqury by the Tribunal
into the last of these. To give concrete examples of Raukawa blocks, the
Pouakani block is in the Central North Island Inquiry District, Wharepuhunga is
in the Rohe Potae Inquiry district, and the Tokoroa, Waotu, and Whakamaru
blocks are in the southeast Waikato Inquiry district. The Tribunal has also
separately inquired into the Pouakani blocs: see [ ]; this report was also
concerned to a significant extent with the Maraeroa block.

o Brief of Evidence of Nigel Te Hiko regarding Te Ohaaki Tapu (Doc#l
112), 3 December 2012, para 1.14, p 3.
10 McKenzie Statement of evidence, 28 August 2013, para 2.5, p 2.

1 Te Hiko Statement of Evidence, 3 December 2012, para 1.2

3870508.1 10



2.5

2.6

2.7

in the east and Wharepihunga in the west. The Wharepuhunga

rohe falls within the Rohe Potae.

It is submitted that the conclusions of the Native Land Court in 1886
and its aftermath document a Raukawa presence in the 1886 Rohe

Potae block.

The findings of the 1886 Rohe Potae case with respect to Raukawa
related specifically to two hapd, Ngati Takihiku and Ngati Whakatere.
Both are undoubtedly Raukawa hapu. Why these two hapd in particular,
however? Although these two hapa certainly are specifically associated
with the Rohe Potae (in the narrow sense) my understanding is that
Raukawa hapi with interests in the Rohe Potae are not confined to
these two. In fact practically all hapi of Raukawa have some
connection with the Wharepihunga area, as Mr Te Hiko has already

explained:*

Furthermore, all of the Raukawa hapia have direct connections with
the Whareplhunga area. Many of the hapid in the Te Pae o
Raukawa and Te Kaokaoroa-o-Patetere regions for instance
originated within the Wharepihunga area. For example the WAI
2077 claim by Werohia Te Hiko on behalf of Ngati Rahurahu has
its genesis here in the Rohe Potae. The ancestor Rahurahu was
born and raised in the Wharepihunga area. His father Wairangi
had his marae at Rurunui, near to where Whakamarama marae

now stands.

The Native Land Court stated in its Rohe Potae judgment in 1886 that
the Rohe Potae block was “claimed jointly by five tribes, or sections of
tribes — that is to say, by Ngatimaniapoto, Ngatihikairo, Ngatiwhakatere,
Ngatitakihiku (these two last being hapu of Ngatiraukawa),
Ngatituwharetoa and Ngatirangatahi (a section of Whanganui).”14 Six
groups are actually mentioned, rather than, as can be seen, which
probably means that the “five tribes” include Raukawa as such, with
Whakatere and Takihiku being seen as representative in some way.
The structure of the Court’s judgment was firstly to make five orders
relating to specific areas (2,000 acres near Korokonui, Te Taharoa, Te

Awaroa, Kawhia, and Kaipiha), with “Order VI” relating to the balance of

12

Brief of Evidence of Nigel Te Hiko and Kataraina Hodge, 28 November

123013, para 3.2, p 3.

The original judgment is at (1886) 2 Otorohanga MB 55-70; it was also

printed in the Waikato Times (Vol XXVII, Issue 2230, 23 October 1886, p 2. The
text is also printed in Boast (ed), Native Land Court 1862-1887 at pp 1183-

1190.

14
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2.9

2.10

211

the block, which would have been by far the majority of it, the
exclusions in the preceding five orders relating to comparatively small
areas. Order VI states:™

That an Order for all the balance of the Rohepotai Block, with
the islands of Karewa and Te Motu, excluding such portions as

are held under Crown Grant, issue in favour of the five tribes.

Thus it is clear that the Native Land Court recognises a Raukawa
interest in the Rohe Patae block as at 1886. As with the interests of
Maniapoto, Hikairo and the other groups the Court did not attempt to
define the interests of the “five tribes” inter se at this time. What it did
do, however, is work out lists of names, which were copied out in the
minutes and take up 76 pages of the Court minutes.™® The Raukawa list
is quite substantial. Husbands and Mitchell observe that “startlingly little
is known about how these lists were compiled”.” There are separate
lists of owners for Ngati Whakatere and for “Ngati Raukawa and their
hapus”.

It took the Court some years to define the relative interests of the “five
tribes”. In 1888 the Rohe Potae block was carved up in a preliminary
way among the Whanganui, Maniapoto, Hikairo, and Raukawa. The
Whanganui-Maniapoto and Maniapoto-Raukawa boundaries were
resolved by agreement outside the Court in April.18 This was followed

by a long sequence of partition hearings.

Two major subdivisions of the Rohe Potae block were the subject of
claims by Raukawa; these were WharepUhunga (investigated in 1892)
and Rangitoto (1898).19 The Wharepihunga case was concerned with
Raukawa hapt only; Rangitoto (i.e. Rangitoto A) was a contested claim
between Ngati Whakatere and Ngati Matakore. Wharepuhunga is a
substantial block covering 133,720 acres. .2 | am uncertain of the exact

acreage of the Rangitoto block but this is also a very large block.

One vexed matter with regard to Raukawa customary interests is the
effect, if any, on their customary rights in the south-eastern Waikato and

in the King Country, of their migration to the Kapiti region in the 1820s.

15
16
17
18

(1886) 2 Otorohanga MB 69; Boast (ed), 1190.

(1882) 2 Otorohanga MB 85-161.

Husbands and Miitchell, Native Land Court in the Rohe Potae, 138.
See Husbands and Miitchell, Native Land Court in the Rohe Potae, 163,

citing (1888) 8 Mair MB 138; (1888) 8 Mair MB 139-143.

Brief of Evidence of Nigel Te Hiko and Kataraina Hodge, 28 November

2013, para 4.2., p 5; para 4.17, p 8.

20

Brief of Evidence of Nigel Te Hiko and Kataraina Hodge, 28 November

2013, para 4.2, p 5.

3870508.1
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3.2

3.3

Raukawa tradition is very strongly that customary rights were
maintained and that people remained behind in homeland regions to
maintain ahikaaroa.

Thus in terms of the Tribunal's report Raukawa would hope to see the
Tribunal make the point that the inquiry district boundary and the area
investigated in 1886 certainly does include a substantial part of the rohe
of Raukawa. This is a matter of some significant practical importance. It
is submitted that this is in fact uncontroversial. At no point in the inquiry
have Raukawa interests in Wharepihunga or in the Rohe Potae

generally been challenged.

Raukawa and the New Zealand wars (SOl 2)

Raukawa have been associated with the Kingitanga from the very
beginning. As Mr Te Hiko has noted, two of the earliest proponents of a
Maori King, Matene Te Whiwhi and Tamihana Te Rauparaha, affiliated
to Raukawa.”* Moreover it is Raukawa tradition that they were present
at the Pukawa hui in 1856 and that their chief Te Paerata (later killed in
action at the battle of Orakau) played a pivotal role in the organisation

of the foodstuffs for this hui.??

Raukawa were affected by a number of phases of the New Zealand
wars. Even before the Crown’s invasion of the Waikato in 1863 it is
probable that some Raukawa individuals went to Taranaki to support
Wiremu Kingi and his cause and became involved in the fighting there.
However it was with the Waikato invasion that the effects became really
significant. This was a war between the Kingitanga and the Crown and
was an invasion aimed at the Waikato heartland, and naturally
Raukawa, as Waikato people and as Kingitanga supporters became

involved on a significant scale.

The Waikato war of 1863-4, and especially the battle of Orakau, are of
pivotal importance in Raukawa history, as Mr Te Hiko’s evidence
shows. This, however, was not the only aspect of the wars that
impacted on Raukawa. After Orakau the main theatre of fighting
between the British army and Kingitanga forces shifted to the Bay of
Plenty, where the best-known engagements were at Gate Pa
(Pukehinahina) and Te Ranga, both near Tauranga. Raukawa’s rohe

extends into the Kaimai, and Raukawa were also engaged in this phase

21

Brief of Evidence of Nigel Te Hiko regarding Te Ohaaki Tapu (Doc#l

112), 3 December 2012, para 2.1, p 3.

22
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3.5

Orakau

3.6

3.7

of the conflict, as Mr Te Hiko has explained (we realise that events at
Tauranga are not in issue for this Tribunal and will not dwell on this, but
to Raukawa these are just two aspects of the same conflict.)

Raukawa were prominent in the defence of the Waikato in 1863-4 and
Te Paerata was one of the principal commanders at the battle of
Orakau. There is also a later phase of the New Zealand wars which
took place when Te Kooti and his whakarau were in Raukawa territory
at different times from 1869-1870, during which time Raukawa’s leading
chief Hitiri Te Paerata, a survivor of the battle of Orakau, was forced by
Te Kooti to accompany him on his visit to King Tawhiao. Crown forces

pursued Te Kooti across Raukawa territory to Tapapa.

The effects of confiscation on Raukawa, just like the effects of the New
Zealand wars, came from two sides — from the direction of the central
Waikato, and also from the direction of Tauranga. The Waikato
confiscation had an impact on the western side of the Raukawa rohe

and the Tauranga confiscation on its eastern side.

It will be apparent from the evidence given by Raukawa witnesses in
this hearing that Raukawa attach particular significance to the battle of
Orakau. The role played the Raukawa chief Te Paerata in the defence
has already been mentioned. He was killed there, as was his eldest son
Hone Teri; Hitiri Te Paerata and his sister Ahumai survived their father,
although Ahumai was wounded in the retreat. > Others of Raukawa
fought in the battle and were killed there. (Hitiri’s narrative account of
the battle is one of the more important source materials for

understanding the battle from the Kingitanga side.)

The battle of Orakau has become the subject of a great deal of
romanticisation and myth-making. Vincent O’Malley has written of the
“romantic sheen” of the battle.?* Behind this, he says, seems to lie “an

altogether more gruesome and disturbing reality".25

Raukawa could not
agree more. To Raukawa there is nothing romantic about the battle of
Orakau. Ahumai, as noted, was wounded in the retreat, and probably

not by accident. Many others of Raukawa were Kkilled.

23

Brief of Evidence of Nigel Te Hiko regarding Te Ohaaki Tapu (Doc#l

112), 3 December 2012, para 2.3, p 4.

24
25

3870508.1
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4 Raukawa and Te Ohaaki Tapu (SOI 4)
Raukawa Patrticipation

4.1 Raukawa adopt and rely on the generic submissions relating to Te
Ohaaki Tapu. .

4.2 As far as Raukawa are concerned the key figure in the negotiations was
their chief Hitiri Te Paerata, himself a veteran of the battle of Orakau
and the son of the chief Te Paerata who was killed at the battle.
According to Mr Te Hiko “Hitiri represented Raukawa in the Native Land
Court hearings, led re-hearings on behalf of Raukawa, filed various
petitions to the Crown seeking Royal commissions and represented
Raukawa in negotiations with the Crown and with neighbouring iwi”: He
adds:

In particular, Hitiri was one of the key signatories of the 1883
agreement with Bryce to allow preparations for the railway and
surveying to take place and to make an application to the Court
for a Rohe Potae boundary that would take in all the lands
within Rohe Potae of Ngati Maniapoto, Ngati Hikairo,
Whanganui, Raukawa and Ngati Tawharetoa. The five
signatures that represent these tribes consist of four members
of Ngati Maniapoto and Hitiri. In this context and in others Hitiri
found himself representing not only Raukawa but also Ngati

Tdwharetoa.

4.3 Hitiri Te Paerata appears to have worked closely with Taonui Hikaka of
Maniapoto. They both took a leading role of the legal issues relating to
Tauponuiatia West and Maraeroa, both filed petitions with the House of
Representatives relating to this matter, both sought the legal advice of
(former) Judge Brookfield after the latter's mysterious retirement from
the Tauponuiatia hearings three weeks into the case, and worked jointly
in bringing judicial review applications against Chief Judge Macdonald
of the Native Land Court in 1889.%°

Issue 4.1.How did the Crown respond to the fact that it did not exert de facto

sovereignty over areas inside the aukati prior to 1885?

4.4 What is meant by ‘inside the aukati’? The aukati in 1868 was not the
same as the aukati in 1886. (There appears to be no definition of

“aukati” in the the SOI document.) It is submitted that the answer to this

2 Taonui Hikaka v Macdonald and Hitiri Te Paerata v Macdonald (1889) 7
NZLR 642(SC).
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4.5

4.6

4.7

question varies somewhat depending on what exactly is being referred

to.

What exactly is meant by the “Rohe Potae” in a historical sense? The
historian James Belich has described it as “an independent Maori state
two-thirds the size of Belgium”.? Historians who have given evidence in
this inquiry are well aware of the fact that the “Rohe Pétae”, in the
sense of this “independent Maori state” is much larger than the 1886
Rohe Paotae (“Aotea”) block that ultimately passed through the Native
Land Court in 1886. Even the 1883 boundary, adopted as a working
definition of the Rohe Potae for the purpose of these proceedings, does
not, it is submitted, fully account for the entirety of the Rohe Potae as it

existed at circa 1870.

The Aotea block accounted for only about half of the “Rohe Potae” as it
then existed (the rest of it was comprised of the Taupdnuiatia and
Waimarino blocks, and perhaps others). But even before 1883 the
boundaries of the Rohe Potae (again, in the political sense), were not
stable and whatever boundaries there were, they were not, according to
the evidence, hard and fast. Cathy Marr has differentiated between
“core” and “border” areas, and notes that there was essentially a
gradual continuum of support (or lack thereof) the further a group was
located from the “core”. For instance in the Whanganui area “political
support for the King was strongest and lands were pledged to the King
in the upper Whanganui and Tuhua areas” while Whanganui groups
further south “tended to be much less supportive”.?® It was the Rohe
Potae case itself (1886), and the survey which preceded it which gave
an entirely artificial — and much reduced — “Rohe Po6tae”. It is submitted
that this Tribunal, of all bodies, should not fall into the trap of equating
Maori political boundaries with survey lines and Maori land blocks as

determined by the Native Land Court.

From a Raukawa perspective, in fact, the Native Land Court became
established in the “Rohe Potae” when it first investigated the
Maungatautari block in 1868. If the “Rohe Potae” politically is taken to
mean land placed under the mana of King Tawhiao, then “the ‘Rohe
Potae’ around 1868 also included all of Raukawa’s lands in the south
Waikato on both sides of the Waikato River and the Patetere block

3y 29

almost as far as Rotorua and also an area of land in the Kaimai”.

There were protests by representatives of King Tawhiao when Waikato

27
28

3870508.1

Belich, New Zealand Wars, 306.
Marr, Te Rohe Potae Political Engagement 32.
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4.8

4.9

4.10

blocks were investigated by the Native Land Court at this time, for

example in the Mangauika Block.*

There was yet another Kingitanga objection made in Court at the
commencement of the Te Aroha (NLC45) case in 1869. Tarapipipi Te
Aukati, a spokesman for King Tawhiao, told the Court that the land had
been “given into the power of the King”; “the King will not allow this land
beginning from Ohinemuri on to the Aroha to be taken out of his hand,
he holds it in possession”.3* The Court was warned that “[t]he work of
the Kupapa natives is this — they wish to drag the land into this Court
and trouble will arise after this investigation”.32 Rogan noted the
objection, and proceeded with the case. Objections from Kingitanga
representatives were invariably met with a response from the judges
that political relationships between the Kingitanga and the government
were not a matter for the Court, and that the Court was under a legal
duty to hear the cases before it. According to Judge Rogan in the Te

Aroha case:®

The Court stated — that it had nothing to do with his protest — it
had been taken down and would be laid before the
Government. That notice had been sent all over the Island that
the land had been investigated, that the Court had its own
duties to perform consequently the investigation would go on
notwithstanding the protest.

It is clear that the Crown was thus aware of Kingitanga opposition to
hearings in the southwest Waikato as the Court drew the issue to the

government’s attention. The Court saw this as a matter for government

policy.

It is submitted that a precursor of the negotiations that preceded the
1886 investigation of title by the Native Land Court were the earlier
negotiations in the 1870s held with Raukawa. These have briefly been

summarised by Mr Te Hiko: **

29

Brief of Evidence of Nigel Te Hiko regarding Te Ohaaki Tapu (Doc#l

112), 3 December 2012, para 4.1, p 6.

30

9

31

See Husbands and Mitchell, Native Land Court in the Rohe Potae, 48-

(1869) 2 Waikato MB 253-254 (26 February 1869) (Leave is sought to

refer to MB reference).

32
33

Ibid.
(1869) 2 Waikato MB 254. A copy of the judgment has been provided to

the Tribunal in the supplementary evidence of Mr Te Hiko. See also Boast (ed)
Native Land Court 1862-1887 544-545.

34

Brief of Evidence of Nigel Te Hiko regarding Te Ohaaki Tapu (Doc#l

112), 3 December 2012, para4.3and 4.4,p 7.
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In the 1870s, Raukawa had a number of meetings with the
government. As a result of this, Raukawa agreed to become
engaged in road-building work and also began to put some of
their lands through the Native Land Court at Cambridge. At this
time, Raukawa’s main community was at Waotu, just to the east
of the Waikato River and near Maungatautari. From 1879-1886
many Raukawa land blocks were the subject of Court
investigations at Cambridge. These included the Tokoroa,
Matanuku, Waotu and Whakamaru-Maungaiti blocks. Some of

these blocks immediately adjoined the Rohe Pdétae.

So for Raukawa a process of engaging with the Crown and the
Native Land Court happened much earlier than it did for Ngati
Maniapoto. We think that the process of the break-up of the
‘Rohe Podtae’ begins much earlier than in the 1880s. It really
begins in the early 1870s. This was when the government
began negotiations with Raukawa. Raukawa thought they
would be getting a new relationship with the government. The
reality though was the Native Land Court at Cambridge and

loss of much land to private land purchasing syndicates.

It is submitted that in the interests of conveying accurately the
complexities of “Rohe Potae” history the Tribunal should state in its
report that although the focus of its inquiry is of course the Rohe Potae
Inquiry district, the temptation to equate the “Rohe Potae” historically
with the Aotea block and even with the petition boundary of 1883 should
certainly be avoided. From a Raukawa perspective, in fact, the “Rohe
Potae” was not left in isolation by the government until the negotiations
began in the 1880s, but was battered by the effects of the Native Land
Court almost immediately and was contracted little by little for nearly 20
years before the final apotheosis of this process, the three
investigations of 1886. In my submission what is very apparent from this
is that the Crown did nothing to prevent the Native Land Court from
encroaching on the “Rohe Potae” even before 1886. In fact the
negotiations with Raukawa in the 1870s also ended up by entangling
Raukawa in the Native Land Court, just as the negotiations of the 1880s
did for the “Rohe Potae” — in the sense of the inquiry district/Aotea block
- groups. Following the torrent of cases in the Court at Cambridge from
1876-1886, history repeated itself at Otorohanga from 1886 to around
1905.

This point is not being made to unnecessarily complicate matters, but

only to contextualise them, and the point is a genuinely important one

18



4.13

for Raukawa. That Raukawa were committed supporters of the King
cannot be doubted, as their participation in the battle of Orakau shows.
At that time they would definitely have seen their lands as part of the

“Rohe Potae”.

Thus from a Raukawa perspective it is submitted that the answer to
issue 4.1 is that it was government policy to contract the aukati from the
beginning, and that this began on the eastern (Raukawa) side of the
“Rohe Potae”.

Issue 4.6(c): In respect of the agreement reached between Rohe Potae Maori

and the Crown on 16 March 1883 did the agreement represent a constitutional

arrangement between the Crown and Rohe Pétae Maori?

4.14

4.15

4.16

4.17

Which of the various meetings Raukawa representatives were at is not
exactly clear. It seems likely that Raukawa representatives were at the
15-16 March meeting. There is, it, is submitted, little doubt that
Raukawa were participants in the negotiations. The 1883 Rohe Potae
petition definitely included Raukawa as one of the four tribes. (As is
well-known, the original text of this document appears to be lost.) What
we know about it is summarised by Marr. She thinks it possible that “the
printed versions are now all that survive”, meaning that the full list of
signatories is not known.* All we know is that the petition was signed
by Wahanui, Taonui, and Rewi Maniapoto, and ‘412 others’. Yet that it
is partly a Raukawa petition cannot be doubted. The printed version
states that the document is a ‘petition of the Maniapoto, Raukawa,
Tawharetoa, and Whanganui tribes (‘nga iwi o Maniapoto, o Raukawa,
o Tuawharetoa, o Whanganui’).

Raukawa certainly see themselves as full participants in the
negotiations. In terms of the issue raised in the SOI (probably the most
important one in this inquiry) Raukawa have a clear position. The

answer is yes.

Two points will be developed here:

a Raukawa’s particular understanding of the Ohaaki Tapu

b  Whatis meant in this context by a “constitutional arrangement”

In his evidence of 3 December Mr Te Hiko endeavoured to explain the

significance of Te Ohaaki Tapu to Raukawa. In so doing he emphasised

35
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4.18

4.19

4.20

421

4.22

that he wished to acknowledge and support the words provided by his

whanaunga, Toiamako Manaia.

Mr Te Hiko noted that the “ohaaki” component could not be understood
in the sense that the term is sometimes used to mean a dying or
deathbed declaration or ‘dying wish’. It follows that “a metaphorical
interpretation should be attributed”.*®

Mr Te Hiko analysed the components of the term “ohaaki tapu” and

concluded as follows:

As a consequence, when our tipuna entered into this
arrangement they applied their breath and tapu into the
arrangements. This bound them completely to the agreement

(more so, in my view, than the Crown).

It is clear from this, then, that the ohaaki tapu is seen as an agreement
or arrangement at an extremely high level, to put it no more strongly.
Counsel is uncertain whether this equates exactly with the English
language term “constitutional”, but arguably it does in the sense of
being something at a much deeper (or higher) level than an ordinary
contract, agreement, or deed. We are dealing with different kinds of
conceptual languages. It is submitted, however, that as this Tribunal is
well able to explore the Maori concepts relating to the status of Te
Ohaaki Tapu then these concepts should be given prominence in the

Tribunal’s discussion.

In terms of a legal or public law understanding (i.e. in terms of New
Zealand normative law) it is submitted further that Te Ohaaki Tapu is
undoubtedly a “constitutional arrangement”. It is submitted that the
negotiations relating to the Ohaaki Tapu were far more intensive and
prolonged than anything that took place with respect to the Treaty of

Waitangi itself in this region.

Counsel has argued elsewhere that — notwithstanding the way in which
the Tribunal’s statutory jurisdiction is framed — it may well be the case
that there were more ‘treaties’ than the Treaty of Waitangi, and that the
Ohaaki Tapu was one of these. Whether or not that is so, there were a
number of what can be called special agreements, regional pre-emptive
agreements (because they involved prohibitions of private land
purchasing), constitutional agreements, or even ‘treaties’. The best

known of these are the Fenton agreement with Ngati Whakaue and

36

Brief of evidence of Nigel Te Hiko regarding Te Ohaakit Tapu, 3

December 2012, para 10.3 p 14.
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other Rotorua groups (1880), the Rohe Potae Ohaaki Tapu, and the
Urewera negotiations in 1895. All of these were political agreements
negotiated first by representatives of the government (Chief Judge
Fenton; Ballance and Bryce; Seddon and Carroll). They cannot be
described as ‘contracts’, in my submission, because contracts are self-
executing (it is not necessary to legislate for contracts to become
enforceable.) Land purchase agreements between the Crown and
Maori in the period before 1862 are contracts or deeds (although there
is a considerable range of significance even amongst these). The later
agreements, however, were seen as political agreements requiring
statutory recognition (Thermal Springs Acts of 1881 and 1883, Native
Land Alienation Restriction Act 1884, Urewera District Reserve Act
1896). In all three cases, then, important representatives of the
government and the national parliament were involved. These aspects

lift these agreements into the political and public law sphere.

4.23  Both then from the Maori perspective (here illustrated by Mr Te Hiko’s
thoughts on the implications of the term “ohaaki tapu”) and from a legal
and political perspective the Ohaaki Tapu definitely was of a

constitutional character.*’

5 Raukawa and the Native Land Court (SOI 10)3®
Introductory Points
51 This is a pivotal issue for Raukawa.

5.2 We have the benefit of the excellent generic closing submissions

prepared by Ms Rongo and by Mr Johnston, and Raukawa adopt and

87 The question of the “Ohaaki Tapu” or “sacred compact” raises a number

of historical questions: (a) who was the agreement between; (b) in what texts or
documents or notes of discussions is the agreement embodied — bearing in
mind that the originals of a number of key documents, including the original of
the 1883 “Four Tribes” have disappeared - and what is the role of the oral
tradition in documenting whether such an agreement existed, what its content
was, and in understanding whether it has been adhered to; (c) when was the
“agreement” or “compact’ finalised; (d) what its content was (what was
promised); and (e) whether it has been breached. Then there is the legal issue:
what is the constitutional and legal significance of what was agreed: to what
extent, perhaps, should it be seen as a treaty, or at least a treaty-like text, in its
own right?

% Leave is sought to refer to the printed texts of judgments of the Native
Land Court as printed in R P Boast (ed), The Native Land Court 1862-1887: A
Historical Study, Cases and Commentary (Brookers/Thomson Reuters,
Wellington, 2013). This edition has already been used and cited by the
Supreme Court in its 2014 decision in Paki v Attroney-General. It is submitted
that in any event judgments of the Native Land Court are binding decisions of a
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5.3

54

55

rely on their submissions and thank counsel for their work. Raukawa
wish only to amplify the points made already and raise some further
issues of particular concern. Not all of the issues set out in the
Statement of Issues will be addressed in these submissions. By
drawing attention to some of the more particular problems that the
Native Land Court posed for Raukawa we hope also to contextualise

and support points made in the generic submissions.

By the time the Rohe Potae block was investigated in 1886, Raukawa
had already had a long and bitter engagement with the Native Land
Court process. In fact it is fair to say that they had more experience of
its workings than any other of the Rohe Potae groups. Ngati
Maniapoto’s experience of the Court prior to 1886 was largely, if not
wholly, confined to the Parininihi Mohakatino and Mohakatino Mokau
blocks investigated in 1882 and the disastrous (to Maniapoto and
Raukawa) early stages of the Taupodnuiatia investigation of title which
began in early 1886. Raukawa, however, had already had nearly twenty

years of exposure to the Native Land Court before 1886.

The evidence of Dr Husbands and Dr Mitchell is that the impact of the
Native Land Court on the hapi and iwi of the Rohe Potae was massive.
They have calculated that the Native Land Court sat for 1,433 sitting
days between 1892 to 1907, an average of five months per year.39 This
does not include the lengthy 1886 hearings and the large number of
partitions that took place from 1887-1892. (Another way to look at this is
to note that the Court succeeded in producing no less than 52 volumes
of the Otorohanga MBs between 1886 and 1910. Husbands and
Mitchell have calculated that the process of title investigation and
partition in the Rohe Potae from 1886-1907 generated 47 volumes of

material comprising no less than 15,349 manuscript pages.)40

The scale of the engagement is shown by the Rohe Potae investigation
itself, which — at 1.6 million acres — was the biggest block the Native
Land Court ever dealt with. However the case was only a prelude to a
very lengthy series of elaborate partitions. A number of the partitions
were re-partitioned in their turn, creating a very intricate tenurial history.
An example is the Rangitoto-Tuhua section, split into nearly 80

partitions, most of which were partitioned and re-partitioned in their turn.

Court of record and are equivalent to unreported judicial decisions and can be
cited as such (i.e. rather than needing to be proved in evidence).

39

Husbands and Mitchell, Native Land Court in Rohe Potae, Doc#A79,

2079 333. See also Generic NLC submission (#3.4.107) para 141, p 46.
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5.6

5.7

5.8

To Raukawa, however, who were involved in a number of the post 1886
Raukawa cases, this massive engagement came on top of a long, very
fraught, and highly disruptive engagement with the Court at Cambridge,
Kihikihi, and Taupd. Because Raukawa’s engagement with the Native
Land Court is spread over four separate inquiry districts there has been
no assessment of the global impact of the Court on Raukawa, and we
do not expect this Tribunal to deal with this comprehensively, but
nevertheless when assessing the impacts of the Court for the purposes
of this report it is important to Raukawa that this be borne in mind. As
Mr McKenzie put it, Raukawa have “a long connection” with the Native
Land Court, “all too long, in fact”.** (Unfortunately we have not counted
the number of MB pages for the Court at Cambridge, but this too would

be very substantial.)

The full history of Raukawa’s engagement with the Native Land Court is
set out in Mr McKenzie’s evidence of 28 August 2013. He summarises

the effect of this engagement as follows:

Raukawa have had a very long experience with the Court. The most
important early case was Maungatautari, but this case took place only a
few years after the Waikato war, while Raukawa in the north were still
regarded as rebels and were living more or less completely isolated from
any contact with the Crown. We did not really play a role in Maungatautari.
Raukawa’s real point of contact with the Native Land Court began around
1879, and led to about six years of very intensive and costly cases in the
Court at Cambridge, one of the most notorious of the “Court towns”. This
was then followed by the no less intensive experience of the Taupdnuiatia
cases, and especially Tauponuiatia West, Pouakani and Maraeroa from
1886-1891. On top of this Raukawa were also involved as one of the “five
tribes” in the Rohe Pdtae case and in its various partitions, a process
which lasted well into the 1890s. In other words, we had about twenty
years of very intense involvement with the Court in the last two decades of
the 19th century. As a result of this, much of our land was soon gone,
alienated either to private speculators and land companies in the
southeast Waikato or to the Crown in the case of our interests in the Rohe

Potae and Tauponuiatia blocks.

This involvement began as early as 1868, with the first of the
Maungatautari cases. Maungatautari is just outside the Rohe Potae
inquiry district boundary, and is certainly regarded today by Raukawa
as their sacred maunga. Raukawa participation in the case was limited

to Raukawa ki te Tonga people from Otaki, as Raukawa (i.e. as in

41
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Raukawa of the Waikato and the King Country) were still regarded as

rebels and did not, or could not, participate.

5.9 The Maungatautari case has been described by Mr McKenzie, which

also gives the principal primary source references:*?

In 1868, the Court heard claims relating to three adjoining blocks:
Puahue, Pukekura, and Maungatautari proper. The investigations were
heard by Judge Rogan and essentially the cases were a contest
between Ngati Haua and Raukawa, particularly those that lived in the
Kapiti region.*® But Raukawa that lived in the area played no role in
the case. The leading Raukawa claimant was Parakaia Te Pouepa,
who lived at Otaki. The northern section of Raukawa, led by Hitiri Te
Paerata, Hori Ngawhare and other chiefs were not involved having
been defeated previously by the Crown at Ordkau some four years

previously.

Ngati Haua pressed a claim on the basis of take raupatu (‘conquest’),
arguing that Marutuahu of Hauraki, driven inland by the attacks of
Ngapuhi in the 1820s, had taken possession of the Maungatautari
region, either defeating Raukawa or alternatively moving into land left
vacant by Raukawa’s withdrawal to the Cook Strait region. Then, it was
argued, Ngati Hau3, led by Te Waharoa, had crushed the Hauraki
groups at the battle of Taumatawiwi around 1831, giving them a claim
to Maungatautari on the basis of conquest. According to Aperahama
Te Rangipouri of Ngati Haua (Pukekura case): “Ngatiraukawa then
remembered that Te Rauparaha had taken Kapiti, and they went there
to join him; Ngatimaru then took possession of the whole district”.**
Ngati Maru were defeated at Taumatawiwi by Ngati Haua and others,
giving them title to Maungatautari according to Maori custom: “after this
(Taumatawiwl) we took possession of the whole district”. (I am
simplifying a much more complicated narrative, but this is the essential

core).

The “raupatu” claim was not necessarily one based on the conquest of
Raukawa, but rather of Ngati Maru. For this analysis to work, it has to
be accepted that Raukawa had entirely vacated the region, and this is
the very thing we dispute. Another Ngati Haua witness, Parakaia Te

Korako, said in the same case: *°

Chris McKenzie statement of evidence, 28 August 2013, paras 4.4.-4.0,

The evidence in the three cases is reprinted in James Mackay, Report

from Mr James Mackay, Jun, [1873] AJHR G-3, although the judgment
is not. See also (1868) 2 Waikato MB 22-80 for the evidence.

4 (1868) 2 Waikato MB 37-38 (4 November 1868); James Mackay,
Report from Mr James Mackay, Jun, [1873] AJHR G-3, 15.

5 Pukekura Case, (1868) 2 Waikato MB 40 (4 November 1868); [1873]

AJHR G-3, 16.

3870508.1
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5.10

511

| claim this land from conquest; | own conjointly
with Te Raihi and others; my only claim is from
conquest of Ngatimaru; | did not take the land from
Ngatiraukawa; our fighting with Ngatiraukawa was

in former times.

The Ngati KorokT narrative was essentially the same as Ngati Haua’s.
Ihaia Tioriori, chief of Ngati KorokT, explained the traditional history in

more or less the same way as did Ngati Haua.*

Raukawa argued that on the contrary by no means did all of Raukawa
actually migrate, at least some people remaining in the area, and in
any case Raukawa at Otaki had been invited to return to their ancestral
lands by Tawhiao and the Kingitanga leadership. Parakaia Te Pouepa
gave extensive evidence to this effect.”” Parakaia’s main argument
was that Raukawa, as he puts it, “were not driven away”, but went
south to “get guns”. While there had been conflict between Waikato
and Raukawa, this was — according to Parakaia Te Pouepa — all over
with by 1824, after which Raukawa and Waikato “lived in peace”. On
leaving the Maungatautari region, the land was made over to certain
representatives, some of whom went to Otaki themselves, but who
later returned. Many others also returned — but they were not in Court
because they were “Hauhaus”.

The Court gave judgment on the three blocks on 9 November 1868.
The Court’s orders essentially vested all three blocks in Ngati Haua.
The outcome of the cases had serious implications for Raukawa, who
also had some significant defeats in the Native Land Court in the

Manawatt-Horowhenua region around this time (Manawatu block).

This is cited fully not only to provide the Tribunal with full references to
this case, but also to give an understanding of how the Native Land
Court began to construct a particular discourse relating to Raukawa
history in the SE Waikato — a discourse which was reproduced in many
other cases, but which on the other hand was applied with a great deal
of inconsistency. This inconsistency is one of Raukawa’s particular

concerns about the Court and its procedures.

However, Raukawa'’s really substantial and prolonged period of
engagement with the Native Land Court began around 1879, when the
Court, sitting at Cambridge, began to deal with south-eastern Waikato

cases on a major scale. Cases heard at this time affecting Raukawa

46
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MB 35 (4 November 1868); [1873] AJHR G-3, 15.

Pukekura Case, (1868) 2 Waikato MB 27-29. Native Land Court,
reprinted in James Mackay “Report from Mr James Mackay, Jun” [1873]
AJHR G-3, 12-17, 13.
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included Tokoroa (1881), Patetere (1881), Whakamaru-Maungaiti
(1881), Matanuku (1882), and a further investigation into Maungatautari
in 1884. There was also a separate investigation of Ngati Kauwhata

claims to Maungatautari heard in 1884.

5.12 However, no less important as a context for Raukawa concerns was the
TaupoOnuiatia investigation of title, which began in early 1886 at Taupo.
Probably what had happened at the Taupd Court was no less an
important context than the Cambridge Court. The Tauponuiatia
hearings also had very important consequences for Maniapoto.
Tauponuiatia will be commented on in some more detail later in these

submissions.

Raukawa’s engagement with the Native Land Court in the Rohe Pdtae Inquiry
District

5.13  The first point to make is that Raukawa were part of the main coalition
of groups that sought an investigation of title to the Rohe Potae.
Raukawa participated in the key meeting with Bryce at Rewi
Maniapoto’s house at Kihikihi in November 1883. They were one of the
“five tribes” that applied for investigation of the Rohe Potae block on 28
April 1886 (i.e. the second title application), the others being Ngati
Maniapoto, Ngati Tawharetoa, Whanganui, and Ngati Hikairo of

Kawhia.*®

5.14 The “parent” Rohe Potae block aside, there are three blocks of land
within the inquiry district associated with Raukawa and with the Native

Land Court. These are:

a Wharepuhunga, a subdivision of the Rohe Potae block (i.e. the
1886 block investigated at Otorohanga). Wharepihunga was the
subject of a large-scale partition hearing (in effect, it is submitted, a

an investigation of title in its own right);

b  Maraeroa, a subdivision of the Tauponuiatia block (first

investigated in 1886 as a section of Tauponuiatia West); and

¢ Rangitoto, a subdivision of the Rohe Potae block, the subject of
complex partition hearing involving Ngati Matakore and Ngati
Whakatere in 1898.

Issue 10.1: Establishment of the Native Land Court in the inquiry district

8 See Husbands and Mitchell, Native Land Court in the Rohe Potae, 87.

There is a reproduction of the original application at ibid, 87.
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5.15

5.16

5.17

5.18

With respect to consultation, Raukawa are in the same position as the
other members of the “five tribes”, and is dealt with in the generic
submssions.

The Tribunal's statement of issues and the generic submissions are
focused, as has to be the case, on the establishment of the Native Land
Court “in the inquiry district”.” It is important to clarify, however, when
exactly that was. Arguably this occurred not in 1886 but in 1882 (with
the two Mokau blocks). As for Raukawa, the “establishment” was much
earlier. The investigation of title to Maungatautari took place in 1868
and was governed by the Native Lands Act of 1865 and the ten owners
role. There was no consultation whatever with Raukawa about that
(Issue 10.1 (a)) or any discussion with them about “a range of land
tenure options’ (Issue 10.1 (c)) or any effort made to understand and
account for Raukawa’s systems of land tenure (Issue 10.1(d)).
Raukawa’s period of maximum involvement in the Land Court at
Cambridge from 1879-1886 was governed by the Native Land Act 1873
and the Native Land Court 1884, which were simply general Native
Lands Acts enacted by the national legislature in Wellington: as far as
counsel is aware there was no consultation with Raukawa (or any other

Maori tribe as such) about either of these enactments.

The way the issue is framed fits comparatively well with Maniapoto’s
experience, but not at all with Raukawa’s. Raukawa were “Rohe Potae
Maori”, but their encounter with the Native Land Court was a long-

standing one, and long predates the 1886 investigations.

It is submitted, further, that it is very likely that Raukawa’s own
experience with the Native Land Court at Cambridge would have played
an important role in forming the general stance of the Rohe Podtae
leadership towards the Court. Husbands and Mitchell made the
important point that in the period of negotiations leading up to the 1886
investigation the strong preference of the Rohe Potae leadership
(including Raukawa) was that “they were not willing to place their lands
before the Native Land Court for title determination as long as the Court
remained in its existing form”.* It was Raukawa who had the longest
and deepest engagement with the Court up to that point, and it is
reasonable to infer that Raukawa had particular reason to want to see
some major changes to what they were used to. As Mr McKenzie puts
it:

49

Husbands and Mitchell, Native Land Court in Rohe Potae, Doc#A79,

279, 131.
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5.19

It should be clear from what | have already said in this evidence
that Raukawa had no reason at all to feel confident about the
Native Land Court getting anything right: it had meant endless
trouble and expense for the iwi, and confusing and (to
Raukawa) a number of completely incorrect decisions. The
chiefs must have weighed up the risks of, on the one hand,
getting involved in the Court, and, on the other hand, of staying
away from it and creating the possibility of the lands belonging
to the tribes being allocated to others. In view of Raukawa’s

own experiences that was not a remote possibility.

The 1883 Rohe Pdtae petition has much to say about the Native Land
Court generally and it specifically mentions the activities of the Land
Court at Cambridge. This aspect of the petition is thoroughly analysed
by Cathy Marr.>® The experience as referred to in the petition seems to
mose clearly reflect Raukawa’s own bitter experiences of the Court at
Cambridge, with its proliferation of agents, land speculators and land

companies, than that of any other Rohe P6tae group.

Issue 10.2: Effect of Court processes

5.20

521

As noted, to Raukawa the effect of the Court was very substantial.
Moreover, it is also submitted that when assessing the effects of the
Court process in 1886, the Tribunal should be mindful of the
Tauponuiatia investigations that were proceeding in tandem with the
Rohe Potae investigation of title. It is submitted that this combination
was important both for Raukawa and Maniapoto, both groups having
two separate processes to manage going on at the same time. It is
submitted that this will have compounded the difficulties for both groups

addressed in the generic submissions on the Native Land Court.

In developing this point, it is recognised that this Tribunal is not directly
concerned with all of Tauponuiatia, which has been extensively
reported on in three separate reports of the Waitangi Tribunal already.

On the other hand it is submitted that for the purposes of its report the

50

3870508.1

Marr, Te Rohe Political Engagement, 870: She notes:

The petitioners questioned the good ‘in any of the laws’ affecting their
lands and concerning investigations of lands before the Native Land
Court at Cambridge and other places, or in the practices carried on at
Land Courts. They complained that these ‘have become a source of
anxiety to us and a burden upon us’. They further noted that when they
had been persuaded to try using the Court to protect their lands, in so
doing they had found further traps. In their ignorance of the laws, they
had been encouraged by land speculators (land swallowers) to allow
some lands to be adjudicated upon ‘so that they might be secured to

us'.
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5.22

5.23

5.24

5.25

Tribunal should not turn a blind eye to what is happening outside the
boundaries of the inquiry district either. Moreover, one section of
Tauponuiatia (Maraeroa) is in the inquiry district, and, as noted, Wai
443 is excluded from s 12 of the Maraeroa A and B Blocks Claims
Settlement Act 2012. Maraeroa, moreover, is a block of real
importance, and can be said to be perhaps the most controversial of all
the TaupoOnuiatia blocks. It was over this block that Taonui Hikaka
walked out of the Courtroom in Taupd in protest, was ordered to return

by the judge, and was fined for contempt of court.

Maraeroa is a subdivision of the TaupoOnuiatia West block. The
TaupOnuiatia investigation of title began at Tapuaeharuru in January
1886. When the case began, as Mr Te Hiko has explained, Raukawa’s
chief Hitiri Te Paerata was delayed from having to attend another case

in Cambridge®".

The tenurial history of Taupdnuiatia, Taupdnuiatia West and Maraeroa
is set out in the evidence of Mr McKenzie, which gives references to
some primary sources and to references in the Minute Books of the

Native Land Court. There is no need to restate all this here.

Briefly, soon after the preliminary Tauponuiatia hearing, which fixed the
principal ancestors for this block as Tuwharetoa and Tia, a large block
known as TaupoOnuiatia West was partitioned out of it on the application
of Te Heu Heu Horonuku with Hitiri Te Paerata of Raukawa and others
as counterclaimants,® the Court giving judgment in favour of the hapu
on Te Heu Heu’s list. Tauponuiatia West was then divided by the Taupo
Court into further subdivisions, of which Maraeroa was one and
Pouakani another. The Maraeroa case was very controversial, and at
the start of the case Taonui Hikaka asked for the case to be adjourned
and “also states that if awarded by this Court to anybody he will apply
for a rehearing”.53

The Maraeroa investigation of tile has been summarised in Mr

McKenzie's statement of evidence:>*

Maraeroa was claimed by Te Heuheu, claiming through the ancestor
Karewa, who, he said was descended from Tawharetoa and Tia. The

counterclaimants were a number of Maniapoto and Raukawa groups

51
52

Brief of evidence of
See Statement of Evidence of Chris McKenzie, 28 August 2013, paras

5.11 and 5.12, p 15

53

See Statement of Evidence of Chris McKenzie, 28 August 2013, para

5.13, p 15
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(Ngati Matakore, Ngati Poutu, Ngati Whakatere, Ngati Pikiahu and
Ngati Karewa). Te Paehua said he was of Ngati Matakore, and also
Ngati Karewa, Ngati Poutu, and Ngati Whakatere. He did not accept
that Karewa was actually descended from Tdwharetoa and Tia:
“Karewa is not decended from Tia or Tawharetoa” but was “from
Raukawa”. Nor was Karewa the only ancestor with interests in the
area. The Court awarded Maraeroa “to Ngati Karewa as descended
through Tawharetoa”, which seems to be a totally confused finding.55 It
was on this occasion that Taonui Hikaka walked out of the courtroom

in protest and was fined £2 for contempt of Court by Judge Scannell.

5.26 Mr McKenzie’'s evidence also includes the following extract from a

contemporary article in the Waikato Times (1889):56

The other four tribes had been apprised of the sitting of the Court at
Otorohanga, as the natives had specially requested, and they all had
made their preparations to conduct their claims at that Court. But,
before Major Mair's Court could sit, or even enter upon the hearing of
the Rohepotae claims, the south-western portion — Maraeroa-Hurakia
blocks — had, with remarkable expedition, been dealt with by the Taupo
Court, and awarded to the Ngatituwharetoa. The curious part of the
affair was that, at the time appointed for hearing the Tauponuiatia
claims, Taonui, chief of Maniapoto, and Hitiri, of Ngatiraukawa, had
been subpoenaed to appear in some paltry case in Cambridge. Before
they could be apprised of the proceedings going on there, and could
reach Taupo, their interests in an important territory had gone from

them.

5.27 The article is interesting in that it indicates that there was an

understanding at this time that the Maraeroa-Hurakia blocks were to be

included in “the hearing of the Rohepotae claims”. This presumably

explains Taonui’'s decision to walk out of the Courtroom in protest. As

the Waitangi Tribunal has put it in the Pouakani Report, “Taonui’s anger

is understandable...Maniapoto and Raukawa claims were ignored in

this judgment and the mana given to Te Heuheu and the ancestors Tia

and Tuwharetoa”.

» 57

54

5.15, p 16

56

See Statement of Evidence of Chris McKenzie, 28 August 2013, para

(1886) 5 Taupo MB 82-83.
Waikato Times and Thames Valley Gazette, Vol XXXIII, Issue 2685, 26

September 1889, p 2, cited Chris McKenzie statement of evidence, 28 August
2013, para 5.17, p 16.
> Waitangi Tribunal, Pouakani Report, 149.
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5.28

5.29

5.30

There were numerous rehearing applications for Tauponuiatia or
various subdivisions of it, which were filed in 1886-1887.%® So while the
Raukawa and Maniapoto chiefs were engaged with the Rohe Poétae
case, at the same time they were also confronted with the Tauponuiatia
hearings (which lasted through all of 1886 and on until September
1887), applying for rehearings and so on. The fact that these two blocks
are in separate inquiry districts — excluding the anomalous Maraeroa
block, which has now been in three inquiries — should not allow the fact
that the Raukawa and Maniapoto leadership was having to fight a
campaign on two separate fronts, as it were, to be lost sight of. It is
submitted that this point is very relevant to any assessment of the
“effects of the Court process”. Hitiri Te Paerata and Taonui Hikaka and
others did not only have to be at Otorohanga: they also had to be at
Taupo. One of the key problems, it is submitted, for the Native Land
Court process is the compounded effect of the challenges it could pose
for Maori when they were required to be present in separate processes
in different places going on at the same time. This is precisely what
happened to Raukawa (and, indeed, Maniapoto as it happens) with
Rohe Potae and Tauponuiatia — and it is submitted this goes somewhat
further than merely providing “context” it is directly relevant to

assessing the effects of the Court process.

All rehearing applications relating to Tauponuiatia West/Maraeroa etc.
were dismissed by Chief Judge Macdonald in January 1888.%° In 1888,
again while they had the Rohe Podtae block to worry about (at this time
the block was being partitioned in a preliminary way amongst the “five
tribes”) Taonui and Hitiri were busy with Taupdnuiatia as well. Taonui
Hikaka (with 128 others) and Hitiri Te Paerata (with 110 others) both
filed petitions with the House of Representatives relating to the
Tauponuiatia West blocks. The petitions were referred to the Native

Affairs Committee at Parliament.®°

In the meantime Taonui and Hitiri brought proceedings in the ordinary

courts.®® This decision is reported as Taonui Hikaka v Macdonald and

58

See Chris McKenzie statement of evidence, 28 August 2013, para 5.19,

p 17. According to Bruce Stirling there were 21 formal rehearing applications
filed with respect to Tauponuiatia. Four of these were from Raukawa, relating to
various sections of Tauponuiatia West: see table at McKenzie statement of
evidence, p 17.
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5.22.
60

18.
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Chris McKenzie statement of evidence, 28 August 2013, paras 5.20-
Chris McKenzie statement of evidence, 28 August 2013, para 5.22, p

Chris McKenzie statement of evidence, paras 5.22, 5.23, p 18.
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Hitiri Te Paerata v Macdonald (1889).%* (The “Macdonald” referred to in
the case is Chief Judge Macdonald of the Native Land Court.) Hitiri and
Taonui sought a writ of prohibition preventing the Native Land Court
from issuing certificates of title for any portion of Tauponuiatia. The
applications were unsuccessful. However, as Mr McKenzie has already
explained to this Tribunal, in July 1889 the government set up a Royal
Commission to inquire into a number of issues relating to Tauponuiatia.
Following this, the Pouakani and Maraeroa decisions of Judge Scannell
and the Taupo Court were set aside by statute.®® In 1891 Pouakani and
Maraeroa were heard all over again. Mr McKenzie has summarized the
net effect of all this:

The Court’s earlier Tauponuiatia West and Mareroa decisions of 1886
were, therefore, completely wrong. In the end the blocks were
reinvestigated. But to get that done, Hitiri Te Paerata of Raukawa, and
his colleague Taonui Hikaka of Maniapoto, had to go to enormous
lengths. They had applied for rehearings (without success), petitioned
Parliament, and had brought proceedings in the Supreme Court.
Finally there was the expense and trouble of further hearings [i.e. the
reinvestigation hearings of Pouakani and Maraeroa in 1891]. With
respect to the Tauponuiatia West region, the Native Land Court

process involved Raukawa in enormous trouble and expense.

5.31 The Maraeroa and Pouakani blocks, once they had been reinvestigated
and reallocated (this time around Raukawa and Maniapoto interests in
the blocks were recognised by the Land Court) they were soon targeted

by the Crown for individualised share-buying.

5.32  One issue relating to the Native Land Court with respect to Raukawa
has been its inconsistent approach regarding Raukawa traditional
history in the southeast Waikato and the Rohe Pdtae. This
inconsistency was a particular focus of the evidence and submissions of
Raukawa during this inquiry. A selection of leading decisions of the
Native Land Court documenting these inconsistencies is attached to

these submssions.

5.33  This inconsistency was fully traced in the evidence of Mr McKenzie,
who referred in some detail to the Maungatautari (1868), Tokoroa
(1881), Patetere (1881), Whakamaru-Mangaiti (1881), the Ngati
Kauwhata Inquiry (1881), Matanuku (1882), Maungatautari

(Manukaututahi-Otautahanga) (1884), Tauponuiatia initial investigation

62 (1889) 7 NZLR 642 (SC).

63 Native Land Court Acts Amendment Act 1889, s 29. On Crown
purchasing in Maraeroa see Hearn, Raukawa, land, and the Crown, #A12, 296-
298.
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(1886), Tauponuiatia West (1886), Maraeroa (1886), Rohe Potae/Aotea
block (1886) and Wharepuhunga (1892) cases. (There is a further case
in the sequence, Rangitoto, contested between Ngati Whakatere and
Ngati Matakore in 1898.%") The cases differed widely on the extent to
which Raukawa was deemed to abandoned their ancestral territories
when substantial sections of the iwi migrated to the Kapiti region in the

late 1820s. Mr McKenzie sums up:®®

To us, the key problem with the Court was its unpredictability and
inconsistency. The Court was capable of making practically any
decision...We sometimes wonder whether the judges ever talked to
each other.

5.34  As to the substantive point in issue in these cases, however, Raukawa

are in no doubt:®®

It seemed to be an article of faith amongst at least some of the Native
Land Court judges that Raukawa had more or less entirely left their
homelands in the southeast Waikato in the 1820s. If so, how can the
significant Raukawa presence at the battle of Orakau be understood?

Impact of Native Land Court title

5.35 Raukawa here rely on the generic submissions on the Court, but with
the proviso that Raukawa were affected by the ten owners rule under s
23 of the Native Lands Act 1865. This arose with the
Maungatautari/Pukekura/Puahe blocks which, as seen, were
investigated by the Native Land Court at Cambridge in 1868. The
blocks were vested in ten owners and were soon mostly alienated. As
Maungatautari is outside (just) the inquiry district the later tenurial
history need not be traversed here. The core point is that Raukawa’s
experience of the Court was especially prolonged and especially

damaging. According to Mr McKenzie:*’

Native Land Court did not come until the 1880s. Raukawa’s much
earlier engagement with the Maungatautari cases happened at a time
when the ten-owners rule was still in place. The effect of this was that

64 Nigel Te Hiko and Kataraina Hodge Statement of Evidence, 28

November 2013, para 4.17, p 8.

65 Chris McKenzie statement of evidence, 28 August 2013, para 3.4., p 3.
66 Ibid, para 3.7, p 3.

o7 Chris McKenzie statement of evidence, 28 August 2013, para 4.10 p 6.
As MrMcKenzie has noted, “one of the most amazing aspects of this rehearing
was that Hitiri Te Paerata and Taonui Hikaka were represented at the hearing
by the former Judge Brookfield, who was actually one of the presiding judges of
the Tauponuiatia case, until he was dismissed from the bench about three
weeks into the hearings”.
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6.1

6.2

6.3

the Maungatautari blocks investigated in 1868 were soon sold or
leased to Pakeha individuals.

Crown Purchasing (SOl 11 and 12)

Raukawa rely on the relevant generic submissions but wish to make
some supplementary points. The first is that Raukawa had already been
exposed to a long history of Crown purchasing before the Aotea block
investigation of title in 1886. Secondly there is some more detail
regarding the Wharepuhunga subdivision of the Rohe Pétae block,
which seems to exhibit most of the worst features of the Crown’s

system of undivided share-buying.

The overall effect of Crown purchasing on Raukawa lands is
summarised in a separate report by T.J. Hearn.®® This shows that
Raukawa’s experience of Crown purchasing began at a comparatively
early date. The Crown was involved in the purchase of the Patetere
block from Raukawa (1873-1877).°° The context of this purchase has

been explained by Hearn:"

The proximate origins of the Crown’s efforts to acquire the land owned
by Raukawa lay in the conclusion of the Waikato War in 1864 and the
practical closure of Te Rohe Potae to Pakeha settlement. The entry of
land seekers into the Raukawa Rohe exacerbated unresolved tensions
and helped induce the Crown to purchase such interests as they had
acquired and otherwise to act to exclude private purchasers. At the
same time the Crown, as part of its policy of pacification, sought to
detach Raukawa from Kingitanga, but while clearly anxious to
construct roads and telegraphs through the iwi's rohe, and while
generally anxious to acquire lands from Maori for transfer into settler
ownership, it pursued the purchase of Patetere in a rather desultory

fashion.

On the whole, however, it was private purchasers — including various
syndicates and land companies (such as the Patetere Land Settlement
Company) based in Auckland — which dominated the land market
deriving from the Court at Cambridge rather than the Crown, as Hearn

shows.

68

Hearn, Raukawa, land, and the Crown: A review and assessment of

land purchasing in the Raukawa Rohe, 1865 to 1971, August 2008, Wai 898
Doc#A12.

69
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Hearn, Raukawa, land, and the Crown 62-71.
Hearn, Raukawa, land, and the Crown, 73.
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6.4

This changed after the Aotea and Tauponuiatia investigations and once
a pre-emptive regime was in place. Again the artificial divisions caused
by Waitangi Tribunal inquiry boundaries can distort a true appreciation
of the effects of Crown actions. Much Raukawa land was acquired by
the Crown by means of undivided share buying after 1892. The context

is clarified by Hearn:"*

During the period from 1892 to 1904, the Crown entered into
negotiations for the purchase of a number of blocks which lay to the
west and south of the Waikato River, that is, Wharepuhunga,
Pouakani, Maraeroa, Whangamata, Ketemaringi, and Waihaha. These
blocks all formed part of the original Rohe Potae and were thus subject
to the provisions of the Native Land Alienation Restriction Act
1884....The Crown acquired almost 188,000 acres in the Raukawa
Rohe during the 1890s: over 78,000 acres lay in Pouakani while a
further 58,000 acres or almost a third lay in Wharepuhunga.

Issue 12.5: Fairness of Crown Purchasing Practice

6.5

6.6

Just before the Wharepuhunga partition hearings began in 1892
Raukawa representatives met the Native Minister (Cadman) at Kihikihi.
The discussion was reported in detail in the Auckland Star.”” The
newspaper article gives a good indication of the issues that were
troubling Raukawa at that time. The Minister was asked “first, for a
rehearing of the Maungatautari block; second, that the Government will
refrain from purchasing interests in the Wharepuhunga block, as the
Raukawa would be left practically landless if they did; third, for a
rehearing of the Korakanui Block”. These requests were “supported
generally by natives”, indicating that the Minister was met by a

comparatively large group of people.

But the government was simply not prepared to agree to any cessation
of purchasing. The precise terms in which this request was rejected by
Cadman are interesting, and, it is submitted, as they give an indication
of typical government thinking on this issue. The disappointed Raukawa
representatives were told by the Native Minister that “they might as well
ask a creek to stop running as expect natives to refrain from selling”.
This, no doubt, was in a sense, correct, and reflected realities. Owners
of undivided shares did often sell them. But here, Raukawa as a
collectivity is asking the government to stay its hand. The saleable

individual property right is, it is submitted, itself a product of the Native

71
72

Hearn, Raukawa, land, and the Crown 272.
Cited in statement of evidence of Nigel Te Hiko and Kataraina Hodge,

28 November 2013, paras 4.3-4.5, pp 5-6, citing Auckland Star, Vol XXXIIIl, 6
May 1892, p 3.
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6.7

6.8

6.9

Lands Acts and government policy, something imposed on Maori but
which the Native Minister is turning against Maori in order to dismiss a
request for government support to maintain a sufficient endowment of

land for future needs.

The second part of Cadman’s response is equally revealing. The
Minister went on to say that “he would ask the natives if they had the
whole of the block of a hundred and thirty thousand acres could they
cultivate it? Would they even cultivate the ten percent of the reserve?
Were they prepared to pay rates and taxes as Europeans did towards
roads, etc.?” Of course Raukawa were asking that the area be set aside
for future needs, as a reserve. At a deeper level, however, the
Minister's response demonstrates a clear sense that because Maori
were not in a position to cultivate all their lands, or pay land taxes and
rates, they no longer deserved to keep their own property. This
demonstrates very clearly the ideological foundations on which the

Crown purchasing system at this time rested.

And indeed the Crown went ahead with its programme of undivided
individual share-buying in Wharepuhunga with the usual and inevitable
results. As Hearn puts it, “[tlhe issues raised by Raukawa were
ignored”.73

Crown purchasing of undivided shares in Maori land by this time was a
well-honed and well-practised technique carried out by experienced
officials. It was standard Crown practice to accumulate a number of
undivided shares and then, when it was judged that enough had been
accumulated, to apply to the Native Land Court for a partition of the
block into Crown and “non-sellers” portions. Wharepihunga was
repartitioned in this way for the first time in 1894.”* The Crown,
represented in Court by Wilkinson (Native Purchase Officer) was
awarded 37,768 acres of the block (Wharepuhunga 1), and the balance
retained by the non-sellers as Wharepthunga 2.”°> Wilkinson seems to
have encountered some significant difficulties from Raukawa with this
purchase, principally over the location of the Crown partition. Wilkinson

found Wharephunga the only block in the Rohe Potae where he had

73
74
75
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Hearn, Raukawa, land, and the Crown 285.
On this partition see Hearn, Raukawa, land, and the Crown, 288.
Hearn, Raukawa, land, and the Crown 289.
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encountered significant difficulties.” Hearn cites a report that Wilkinson

sent to the Native Department in April 1894:"

...it looked at one time as if it would have to be decided by evidence
given in Court, but acting on your instructions to be firm in my
determination to get a satisfactory portion of the block for the Crown,
and to fight the matter in Court if necessary, | am glad to be able to
report that the unsold owners, finding that | was making preparations to
bring the matter into Court, finally agreed to an amicable sub-division
of the block.

6.10  Wilkinson also believed that the area within the Crown portion “contains
some of the best (if not the very best) part of the block and will | think be
readily taken up when put into the market”.”® Crown purchasing of
undivided shares is not simply a matter of acreage but also of land
quality and the location of the Crown partitions when the block was
allocated. Crown purchase officers were experienced at their work and

had a good eye for land quality, as Wilkinson’s report shows.

6.11  There was another round of partitioning in Wharepihunga in 1899, with
the Crown acquiring Wharepihunga 3 (10,805 acres) and
Wharepihunga 4 (10,000)."

6.12 Hearn notes that in the case of Wharepihunga the Crown ignored the
partitions of the block that the owners had agreed upon to suit

themselves:®°

In the case of Wharepihunga, the Crown appears to have discounted
the partitioning adopted by the owners even though the divisions
arrived at were, as the Native Land Commission of 1907
acknowledged, intended to ensure that all owners secured shares of
the best and of the poorer and forested lands. In the specific case of
Wharepuhunga 14B the later subdivisions of the block established by
the Waikato-Maniapoto District Maori Land Board simply cut across the

Native Land Court partitions.

6.13 By 1907, according to the Stout-Ngata Commission, the Crown had
already acquired 54,311 acres of the block (about 40% of it).** By this
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Hearn, Raukawa, land, and the Crown 289.
Native Land Purchase Officer to Native Minister, 13 April 1894, MA-
|7\éILP 1, 1894/126, cited Hearn, Raukawa, land, and the Crown, 290.

Ibid.
Hearn, Raukawa, land, and the Crown 290.
Hearn, Raukawa, land, and the Crown 327.
Stout-Ngata Commission, Supplementary Report on Native Lands,
1907 AJHR G1D, pp 1-2, cited in statement of evidence of Nigel Te Hiko and
Kataraina Hodge, 28 November 2013, para 4.7., p 6. See also Hearn, Maori,
Land and the Crown in Te Rohe Potae, Wai 898 Doc#A73, 141.
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time the block had also been split into 22 subdivisions.® It appears by
this time that the insufficiency of Raukawa landholdings “was taken into

consideration by the Land Purchase Officer (Mr W.H. Grace) who would

not negotiate for the purchase of this block”.®® But by this time a large

part of Wharepthunga had already been acquired by the government.

6.14 Many of the issues about the fairness of Crown purchasing practice
combined with the effects of a pre-emptive regime can be answered by
referring to the petition of Ngati Maniapoto, Ngati Hikairo, Ngati
Raukawa, Ngati Tuwharetoa and Whanganui, which is cited at length by
Hearn.® Essentially these groups (the same, significantly, as the
original “five tribes” who participated in the Aotea block investigation of
title in 1886) felt that they had fallen from the frying pan of the land

companies into the fire of government purchasing officers :

We are entirely certain that in the matter of the law of the Government
which prevents us from selling or leasing our land to private
Europeans, and the intense desire of the Government we should
speedily sell to them our land for whatever price they please to give,
they are not maintaining this restriction with a view to preserve and
prevent our lands from being purchased by land grabbers, but for the
purpose of enabling them to do whatever they like with our lands. The
Govt land purchases are quite as bad or worse than purchases by
private companies of which at first we were afraid — inasmuch as that
in the event of trouble arising between us and the Government in
connection with its purchases, there is no one to whom we can turn, to
decide the rights and wrongs of the matter as the Government itself

becomes our antagonist.

Also in these Government purchases we are given no voice...to
arrange and agree together with the Government officer upon the price
to be paid per acre for our lands when purchased, neither is any care
taken or provision made to ascertain that persons selling have not sold
all the land they possessed and become destitute, that is to say there
is no similar provision to that formerly in cases where land was sold to

private persons.

6.15 Hearn has helpfully identified a number of issues identified in this

document; ®

82 Ibid.

Hearn, Maori, Land and the Crown, 141, citing 1907 AJHR G1D, p 2.

Hearn, Raukawa, land, and the Crown 316 (original in J1 1897/1516).

Hearn notes (ibid, 317) that “[w]hile the Native Affairs Committee described the

requests in the partition as ‘fair and reasonable’ and recommended the petition

to the ‘favourable consideration’ of the government, the latter declined to act.
Hearn, Raukawa, land, and the Crown 317.
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6.16

e The ability and disposition of the Crown to dictate rather than

negotiate prices

e The lack, in the absence [sic] of any disagreement over the terms

of sale, of a facility for mediation and arbitration

e The making of reserves and ensuring that owners were not
rendered landless

e The differential treatment accorded Maori freehold property rights

e The accumulation of debts on lands as a result of passage

through the Native Land Court, and

e The creation of uncertainty and thus disincentives to investment

and development arising out of the Crown’s purchasing procees.

The Native Land Commission of 1907(Stout-Ngata) Commission would
have largely agreed with the sentiments expressed in the 1897 petition,
pointing out that in the Rohe Potae “the Crown bought on its own
terms”; “the owners had no standards of comparison in their midst”; “the
price paid....was, in our opinion, below the value”; in short “[i]t was the

best possible bargain for the State”.®

Issue 12.7: Avenues of Complaint

6.17

7.1

7.2

Issue 12.7 is concerned with what avenues of complaint were available
for Rohe Potae Maori about Crown purchasing. In the case of
Wharepihunga Raukawa asked the Crown to not purchase any land in
Wharepuhunga but to leave this area as a kind of sanctuary. The Crown
refused to do so and carried on with its usual programme. With the
system that was in place individual sellers could always be found: that

was precisely the problem.

Vested Lands (SO0l 14)

Again Raukawa rely on the generic submissions, but wish to add some
points of detail relating to their own interests within the Aotea block and
its subdivisions. (The relevant generic submission is the very
comprehensive document on economic development prepared by the

Morison Kent team.)

It appears to be the case that the Stout-Ngata Commission

recommended that some lands in Wharepihunga and also in the
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Rangitoto-Tuhua blocks be vested in the Waikato-Maniapoto District
Maori Land Board.

7.3 One of the most difficult issues that arises in this inquiry is that of
tracking the land interests of particular descent groups as they were
investigated by the Stout-Ngata commission, vested in the Waikato-
Maniapoto District Maori Land Board under earlier legislation or under
the Native Land Settlement Act 1907, and (most difficult of all)
understanding exactly what happened to these lands while under Board
administration. Raukawa’s understanding is that quite a lot of land went
into the hands of the Board without them having much say about the
matter, and that rather less land came back out of it. According to Mr Te
Hiko and Ms Hodge:®’

What happened subsequently with Whareplhunga is really bewildering
and confusing and we would be very grateful if the Tribunal was able to
shed some light on this matter. Some of the research done on vested
lands sheds a certain amount of light on the later history of

Wharepthunga, but there are many gaps in the story.

7.4 It does appear that the Stout-Ngata commission recommended that at
least some land in Wharepihunga be vested in the Board.® It is also
known that at least some Rohe Potae Maori did not believe that the

process of consultation was adequate.

7.5 Some of the land held by the Waikato-Maniapoto Maori Land Board
could be sold. According to Hearn, about half of the 200,738 acres of
land vested in the Board under Part XIV of the Native Lands Act 1909
was sold to the Crown. This is especially significant for Raukawa as it
appears that most of the vested lands held by the Waikato-Maniapoto
Board sold to the Crown were in the Wharepihunga and Rangitoto-
Tuhua blocks, thus affecting Raukawa disproportionately. (Hearn,
Maori, land, and the Crown, 325).

8 Environmental Issues (SOI 20)

8.1 The relevant generic submissions are adopted.

87 Statement of evidence of Nigel Te Hiko and Kataraina Hodge, 28

November 2013, para 4.9, pp 6-7.
See Hearn, Maori, Land and the Crown, 141-2.
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8.2 Raukawa have also presented evidence on rivers and Waterways.89
This evidence records that three rivers are central to Raukawa
identity: %

[If the whenua of the Raukawa rohe were to be personified as a living
tupuna, then the main arteries of our rohe are the three main river
systems that run through the territory. In our western region we have
the Piniu River, where the source is found in the Whareplhunga.
Centrally we have the mighty Waikato River and to the east flows the
Waihou River from its source near our marae Ngatira to the Wairere

falls where it leaves our domain.

8.3 Raukawa further maintain the waterways are critical to the ongoing
maintenance of the social, cultural, spiritual and psychological wellbeing
of the iwi. Mr Te Hiko and Ms Hodge note that the Waikato and the
Pidniu and “their tributaries and associated lakes and traditionally
provided habitats for inland freshwater life such as tuna, inanga and
kokopu”.91

8.4 These resource gathering places also have very rich historical

associations; indeed the two interconnect. Te Tuki is one example:92

At Te Tuki in the Wharepdhunga region near the Waikato River, a pa
was erected by the tipuna Te He. He was attracted to the place
because of the bird life that abounded at a particular totara tree that
flourished near the Waikato River.

8.5 Another such place is Owairaka, “near the swamp lands of the Piniu
River, the ancestor Takihiku built his ancient pa, recognising the ready
availability of food, water and other natural resources presented him by

the Paniu”.

8.6 Much of this heritage has now been either lost altogether or modified
beyond recognition. From Raukawa’s perspective, with the introduction
of foreign fish species, intensification of agricultural and forestry works,
roading and Acts of Parliament authorising the drainage of
swamplands, particularly in the 20" century, these areas have been
transformed. These transformations moreover, should not be seen
simply as uncontrolled development, but were actively facilitated by
legislation. Provincial councils and local authorities were vested with the

power to augment large-scale drainage schemes. The Public Works

89 See statement of evidence of Nigel Te Hiko and Kataraina Hodge, 28

November 2013, paras 5.1-5.12, pp 8-10.

% Ibid, para 5.1, p 8.
oL Ibid, para 5.2 p 9.
9 Ibid, para 5.3 p 9.
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Act 1876 for example formally vested the control of waterways in the
hands of the Crown. The River Boards Act 1884 and the Land Drainage
Act 1893 devolved power to ratepayer boards and councils to undertake
large scale drainage operations and could take lands required for
drainage purposes.

8.7 Another problem has been over-draining in the drive to create pasture:*

According to Raukawa, with the overdraining of the wetland soils in a
mad drive to create pasture, also created serious erosion and other
soil related difficulties. With the loss of the rich arable soil and
wetlands, Raukawa lost our traditional food sources. The cultural clash
between a Maori holistic approach to land use conflicted with the
economic imperatives of the colonial powers. This was particularly

highlighted by our wetlands being considered wasteland.

8.8 The Raukawa rohe is now a heartland of the dairy industry. The first
dairy factory in the North Island was opened at Te Awamutu in 1882.
Dairy factories soon became notable polluters of local waterways. An
example is the Mangapiko Stream:**

The Mangapiko Stream, here in the Rohe Podtae raised particular
concerns with two dairy factories and the town sewerage supply
discharging effluent into the stream at highly unsustainable levels.
This raised alarms in respect of the impact caused to the freshwater

fish stocks.

Dated at Wellington this 17" day of October 2014

Richard Boast
Counsel for the claimants
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Ibid, para 5.8 pp 9-10.
Ibid, para 5.11, p 10.
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