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MAY IT PLEASE THE TRIBUNAL
INTRODUCTION
1. These closing submissions are filed for and on behalf of Vernon Grant

Terore Houpapa, and on behalf of his whanau, on behalf of Ngati Ngutu
and Ngati Mahuta.

2. The Claimants presented the following evidence to the Tribunal:
a. Brief of evidence T King, Wai 898 #J1;
b. Appendix to the Brief of evidence T King, Wai 898 #J(a);
C. Brief of evidence of G Houpapa, Wai 898 #J2;
3. The following research reports on the Record of Inquiry were relied on in

the formulation of theses submissions:

a. Paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District
Research Assistance Projects: Block Research Narratives, Wai
898, #A60.

b. Husbands and Mitchell, The Native Land Court, Wai 898, #A79.

C. Belgrave et al, Te Rohe Poétae Environmental and Wahi Tapu
Report, Wai 898, #A76.

d. Armstrong et al, Northland Language, Culture and Education: Part
Two: Wahi Tapu, Taonga and Te Reo Maori, August 2008, Wai
1040, #A14.

e. David Alexander, Public Works and Other Takings in Te Rohe
Potae District, Wai 898, #A63.

f. David Alexander, Overview of Selected Environmental and

Resource Management Issues in Te Rohe Potae Inquiry District,
with a Focus on the Period Since 1970, Wai 898, #A148.

g. Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and
Tourism Industries of the Rohe Potae Inquiry District 1880-2000,
Wai 898, #A25.



FIRST CAUSE OF ACTION - CROWN PURCHASING AND PRIVATE
PURCHASING

Introduction

4. The first cause of action in the Wai 1499 claim relates to the Crown’s
recognised duty under the Treaty of Waitangi (“the Treaty”) to adequately
protect and compensate the Claimants for their land interests in Te Rohe
Potae. We submit that the Crown breached its duty by adopting predatory

purchasing practices to acquire large areas of the Claimants’ lands.

5. Further, in breach of the Treaty principles of active protection and good
faith, the Crown enacted legislation that facilitated Crown purchases of the
Claimants’ lands without the requisite communal consent and without due
regard to the retention of sufficient lands for the Claimants’ present and

future needs.

6. These closing submissions describe how the Crown failed to protect the
Claimants’ interests, particularly in relation to the failings to protect the
Claimants’ tupuna from being taken advantage of by the Crown’s unfair
purchasing tactics. We submit that the Crown breached the Treaty and the

Treaty principles.

7. In support of the Claimants’ Crown purchasing Treaty claim, the Claimants
adopt the generic closing submissions on Land Alienation during the period
of Pre-Emption?, insofar as those generic closing submissions relate to the

alienation of the Claimants’ land consequent to Crown purchasing.

Claimant evidence in support

8. Tangiwai Hana King provided evidence in relation to the Crown’s

purchasing of the Claimants’ Taharoa blocks.? The Crown acquired a total

1 Wai 898, #3.4.119, 1885-1909: Land Alienation during the period of Pre-Emption (TSOI 12) Generic
Claimant Closings Submissions, 29 September 2014.
2 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013.
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10.

of 8,158 acres of Maori owned land from the Taharoa block by purchase
and partition.> The Claimants’ land interests in the following Taharoa

blocks were sold to the Crown:

Taharoa B2, 6,358 acres, in 1898;4
Taharoa B1A, 353 acres, in 1901;°
Taharoa A5, 177 acres, in 1908;°
Taharoa B1B1, 442 acres, in 1908;’
Taharoa A7B, 36 acres, in 1912;8 and
Taharoa B1B2B, 792 acres, in 1925.°

-~ 0o o0 T @

The Claimants submit that the Crown was very good at acquiring land in
Taharoa and over the years they picked up a lot of land while it was being
surveyed and partitioned.’® The Crown then sold the land on at a better
price. The Crown was able to select much of the better land and sell it on
to farmers while the Claimants were left with the land that was more

isolated and difficult to develop.!!

The Taharoa blocks were an area of 23,620 acres to the south-southwest
of Kawhia and Kinohaku.? This land was brought before the Native Land
Court in 1888 and then again in a re-hearing in 1893 when Ngati
Maniapoto and Ngati Mahuta were awarded their shares.’* The Claimants’
difficulty as a hapu was that they were forced to engage with the Court
even though the King had wanted them all to avoid it. However because

the land was to be awarded to Ngati Maniapoto they had to in order to

3 Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, pages 1055-1059.

4 Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1055.

5 Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1057.

6 Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1057.

" Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1057.

8 Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1058.

% Paula Berghan CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives Vol 2, 2 July 2009, page 1059.

10 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 8.

11 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 9.

12 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 10.

13 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 11.
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11.

12.

13.

retain their land.** It was well known to the Crown at the time that Ngati
Mahuta did not want to sell. In spite of this, the Native Land Court made its
decision and awarded land to both Ngati Mahuta and Ngati Maniapoto, and
thereafter the Crown went about buying shares in the Claimants’ land

blocks.'®

The Claimants’ hapu were not told which land they were selling, how much
they stood to lose or where it was located. It was a complete abstraction of
the Claimants’ mana whenua.'® On top of that the Crown set the prices
and the Claimants had no choice. If they needed money all they had then
was their land to sell, and they could not even negotiate a better price for
it.1” This way the Crown was also able to select the better portions of the
land, the areas that were more accessible and likely to sell for higher prices
to farmers.*® The Crown acquired some 8,000 acres this way.*®

One of the reasons that the Claimants’ hapu needed money was survey
costs.?° There were difficulties right from the outset as the land came from
the Court with debt on it.2X When their land was partitioned, the Native
Land Court charged the Claimants heavily for it. The Crown moved the
cost of surveys ordered by the Native Land Court on to the Claimants
pursuant to section 397 of the Native Land Act 1909. The Court required
surveys to be done and put the cost of those surveys on the Claimants’

land owners and the title.??

The first problem with this is that the Claimants were being charged for
land that they already owned. They were allowing it to come under the
Crown’s new system but the cost of confirming that they were the owners
was being placed on them.? In addition, there was a clear benefit to the

Crown as it allowed them to know which land they wanted to buy and

14 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 12.
15 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 15.
16 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 16.
1 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 17.
18 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 19.
19 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 20.
20 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 18.
2L \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 52.
22 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 53.
23 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 54.
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14.

which owners they would have to deal with.?* But to simply ensure that
their land stayed theirs the Claimants were burdened with survey costs.
The cost of those surveys was placed on the land title. That survey lien
then accumulated interest according to section 398 of the Native Land Act
1909.% This was like putting a mortgage on the land.?® The Claimants’

Taharoa land blocks were subject to extensive survey liens in this way.?’

The conventional way for the Claimants to get some money to develop
their lands was to get a mortgage against them. However the Claimants’
tupuna had lands with survey liens on them and this immediately stopped
them from being able to do this.®® The Claimants’ hapu did not have
money like the settlers and the Crown. They had their lands. So one of
the few options they had was to sell their lands in order to stop the Crown
from taking the lands for the payment of the survey liens. Either way they
lost their lands.?® There was no way the Claimants could win when the
system was like this.®*® The survey liens sat on their land titles and kept
their tupuna from using that capital for other purposes. It was supposed to
be all well and good and the Crown kept talking about how the Claimants
were to benefit from the opening of the King Country and the presence of
settlers, but the Claimants could not use their lands for raising capital or

other purposes, and it became very hard for them to get underway.>!

Technical evidence

Buy low — Sell high

15.

During the period of Crown pre-emption, on-selling of land blocks at a profit
was the underlying Crown policy. The collected profit was supposed to

fund the colony’s development of infrastructure. According to Boulton, by

24 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 55.
%5 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 56.
%6 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 57.
27 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 58.
28 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 59.
29 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 60.
30'Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 61.
31 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 62.
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16.

17.

1889 Crown officials had engaged in discussions to determine the Crown’s

considered suitable maximum price for land owners land blocks.3?

We note Lord Normanby’s 1840 instructions to Hobson setting out the
Crown purchasing policy, buy low and sell high later. The instructions

provided that:

The re-sales of the first purchases that may be made, will provide
the funds necessary for future acquisitions; and, beyond the
original investment of a comparatively small sum of money, no
other resource will be necessary for this purpose. | thus assume
that the price to be paid to the natives by the local
government will bear an exceedingly small proportion to the
price for which the same lands will be re-sold by the

Government to the settlers. [Emphasis added]*

These instructions and later decisions were made notwithstanding the fact
the standard practice required that land blocks be surveyed for valuation
purposes. The Crown was acting in bad faith in setting fixed prices for all
Maori land regardless of the differences in value and without the necessary
survey being undertaken. Instead the Crown set a purchase price based
on the desired profit after on-selling the land to settlers.®* We submit that
the Crown’s objective was to buy Rohe Potae land at low prices and later
on-sell the same for substantial profit. This Crown policy was implemented

in utmost bad faith and without consideration of prejudice to the Claimants.

The issue of price

18.

We submit that the Crown controlled the market to the detriment of the
Claimants’ tupuna. We submit that the Crown’s buy low and sell high
policy caused the Claimants’ tupuna loss of their traditional land interests.

The Crown defended its policy and justified its actions as being intended to

32 |_eanne Boulton, Land Alienation in the Rohe Potae Inquiry District, 1886-1908: An Overview, Wai 898,

#A67, page 209.

3 Vincent O’Malley, Political Engagement, Wai 898, #A23, page 62.
34 Hearn, Maori Economic Development in Te Rohe Potae Inquiry District 1885 to 2006, Wai 898, #A146, page

183.



19.

20.

21.

benefit the country. Of particular mention are the arguments and evidence

provided by the Crown witness, Brent Parker.

Parker’s evidence provided that the Surveyor General set the expected
Crown profit based on what he considered the Crown would make after on-
selling land to settlers.®® We note that Parker identified evidence to the
effect that the Crown policy assisted in making the land available for
settlement.®® He used the evidence partly to substantiate the argument
that a number of factors had to be considered when looking at Crown
prices. Parker emphasised that these factors should be considered when
comparing the difference between the price at which the Crown bought
land from the Claimants and the price it desired when on-selling land.*”

Parker established that prices were commonly set by the Surveyor General
acting usually on the advice of field surveyors and land purchase officers.®
According to Parker, Crown on-sale prices were influenced by land quality.
In particular, whether the land was of “good quality land, good soil type,
reasonably level and almost certainly without trees and would easily sell.”®
According to Parker the blocks were surveyed and purchased in relation to
the eventual survey costs to the Crown.*° Parker also accepted that this
reduced the overall survey cost for the Crown when the blocks were on-
sold.** However we submit that the purchase prices for the Claimants’
tupuna blocks were calculated on the basis that survey had been
completed. Assuming that the Crown prices for the Claimants’ tupuna
blocks took into consideration survey costs, we submit that such Crown

actions were unconscionable.

In his evidence, Parker referred to a series of factors that he utilised to

justify the prices the Crown sought to on-sell Maori land.*?> These included:

3 Parker, Supplementary Evidence of James Parker on the Surveyor General’s List of November 1889, Wai 898,
#A95(h), paragraph 4.

3 parker, Supplementary Evidence of James Brent Parker on the Surveyor General’s List of November 1889,
Wai 898, #A95(h), paragraph 4.

37 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 414.

38 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 437.

39 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 558.

40'\Wai 898, #4.1.19, Hearing Week 13 Transcript, page 537.

41 \Wai 898, #4.1.19, Hearing Week 13 Transcript, page 537.

42 \Wai 898, #4.1.19, Hearing Week 13 Transcript, page 414.
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a. the number of years between purchase and sale;
the amount of infrastructure created by the Crown in the period
between purchase and sale, and the amount intended to be
created following disposal of the land;

C. whether the land was surveyed in order for title to issue and it can
be assumed that survey would entail considerable cost;

d. the physical condition of the land being offered for sale such as
the land class, ground cover, terrain and soil type;

e. the type of tenure the land was disposed under;
f. the date when the land was actually sold or disposed of; and
g. the fact that the Crown could provide secure title to the purchaser

or lessee, meant that the price of Crown land would increase in

value.*®

22. Accordingly, we apply Parker's factors to the Claimants’ Taharoa B2
interests. Taharoa B2, comprising of 6,358 acres, and identified by
Purchase Deed No 3064, was purchased by the Crown in 1898 for 42
dimes per acre.** The Crown on-sold Taharoa B2 in 1902, about four
years after it was purchased from the Claimants. Taharoa B2 was rural
land with no access. The land had mixed bush ground cover, good soil,
and an undulating and broken pastoral terrain. It was categorised as
second class land. The Crown surveyed the land and on-sold it as a lease
in perpetuity. The Crown on-sold it for 246 dimes per acre.*® The Crown
reaped a substantial profit of 535% in just 4 years. We have applied
Parker’s factors to this example, and it is evident that the application has
quashed his alleged justifications to the price increase. We submit that the
price increase is unjustified based on the fact that there was no evidence
that Taharoa B2 was developed in the four years from the time it was
purchased by the Crown and subsequently on-sold. The Crown was
unscrupulous in its purchasing and on-selling of the Claimants’ Taharoa B2
block, and blatantly breached its duty of active protection and good faith

under the Treaty.

43 Wai 898, #4.1.19, Hearing Week 13 Transcript, pages 414 to 416.

4 parker, Appendix A: Combined Crown purchases and sales in deed order showing prices in pence per acre,
Wai 898, #A95(a), ID No. 941.

4 parker, Appendix I: Crown purchase price sale value database
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23. When cross-examined it was put to Parker that the Crown’s expected price
was unjustified. Parker was unable to give a reasonable justification for
the substantial price increase.*® Furthermore, the Crown witness failed to
substantiate the source of the factors that had been relied on by the Crown
in its attempt to justify the substantial price increases.*’” The implication
was that Parker’s factors were close to what could be termed as Crown
sale and purchase policy.*® We submit that the Parker factors essentially
summarised the basis of the Crown sale and purchase policy.

24, Parker attempted to justify Crown pre-emption by pointing that it assured
settlers of a more secure title than leasing land from the Claimants’
tupuna.®® This evidence quashes the Crown’s submissions stating that the
primary objective of the Crown from 1840 onwards was the rapid economic
development of the colony, of which the land was fundamental and were

intended for national benefits and in the interests of the colony’s citizens.*°

25. We also note Parker’s acknowledgement that the Surveyor General’s list is
sufficient evidence to show that the Crown determined the profit that the
Crown was likely to obtain from on-selling prior to purchasing. However
Parker would not commit to accepting the potential availability of a Crown
schedule for Crown purchases and sales and the intended profit.>> We
submit that it was the Crown’s objective as portrayed in its actions and
policies that the Crown had principally intended that the development of
the colony was going to be funded by proceeds from on-sold land. In fact
by Parker’'s own admission, the development of infrastructure was primarily
to benefit the Pakeha settlers.>® Yet the cost was borne by the Claimants’

tupuna and other Rohe Potae Maori.

26. Crown pre-emption permitted the Crown to control land prices while getting
profit from on-sale of the same land blocks. Therefore in order to achieve

its objectives, the Crown pushed down purchase prices and on-sold at

46 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 554.
47 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 554.
48 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 553.
49 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 551.
50 Wai 898, #3.4.11, Opening Submissions of the Crown relating to Crown Purchasing and Practice, para 27.
51 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 458.
52 \Wai 898, #4.1.19, Hearing Week 13 Transcript, page 458.
3 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 471.
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higher but acceptable prices for private purchasers. The Crown had a
scheme that included making settlement affordable for its British citizens.
Clearly the Crown wanted to make settlement in Rohe Potae as attractive
for the settlers as possible. For that reason, it is submitted that the impact
of Crown buy low — sell high policy establishes that the Crown failed to act
with utmost good faith towards the Claimants’ tupuna and other Rohe

Potae Maori.

27. We submit that settlement of British settlers was more important to the
Crown than protection of the Claimants’ tupuna lands. Parker agreed that
the Crown was primarily interested in providing easy access to settlers.>
Yet Article Three of the Treaty guaranteed the Claimants’ tupuna equal
treatment, including the rights and privileges of British citizens. The Crown
dictated purchase price for Claimants’ tupuna land without standard survey
being completed. The Crown took advantage of its privileged position in
land dealings with the Claimants’ tupuna. The Crown achieved this by

raising the margin between the buying and selling price.

28. We submit that the Claimants’ tupuna lost interests in blocks as a result of

the Crown buy low and sell high policy.
Conflict of interest — Valuer General

29. The calculation of the compensation for the Crown purchase, of Maori land
was fraught with issues. One serious risk was that there would be an
underestimation of value because the valuer was a Crown employee and
therefore in a conflict of interest situation. The Court relied in the first
instance on the Government valuation decided by the Valuation

Department. Alexander notes:

There is a perception of bias when a Crown employee, rather than
an independent third party, makes a valuation about a taking by
the Crown, because the Crown stood to benefit from any valuation
that underestimated true market value. This perception is
especially acute if there is no countervailing alternative valuation

evidence presented to the Court. Unlike the Compensation Court,

>4 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 709.
12



30.

31.

32.

where Europeans were motivated by the prosecution of their own
application for compensation to present their own evidence of
valuation, there were difficulties for Maori in organising their own

valuation witnesses.%®

The Valuation Department and the Valuer General were creations of the
Crown. The Government Valuation of Land Act 1986 provided for the
appointment of the Valuer General.® The Valuer General’s role was to
create a roll of land values for all New Zealand land blocks.>” The Valuer
General also had the role of setting the minimum amount that would be
paid as compensation for land taken under The Land for Settlements Act
1984 and the Public Works Act 1894.

The main concern with this appointment was that it was made at the
Crown’s “pleasure” and upon the salary that the Crown saw fit.>® As stated
above, the fact that the position was as a Crown employee creates the

perception of bias.

In the case of the Valuer General, there was evidence of actual bias as
opposed to merely perceived bias. In 1915, the Valuer General,
acknowledged that the valuations of unimproved lands in general were
kept low in order to assist the Crown’s land settlement programmes.®® In
1891 and 1892, Te Rohe Potae Maori asked the Crown to allow them to
participate in the setting of the land price or to appoint independent
advisors to provide valuations. The Crown did not accept this claim. Te
Rohe Potae attempted to pursue this matter through the Native Land
Purchase Acquisition Act 1893. This Act had a nhumber of sections which
provided for a more independent valuation of land, including a section
whereby three impartial witnesses would independently value the land.®® It
is submitted that this is evidence that there was perceived level of bias
regarding how valuations of land were being undertaken. Te Rohe Potae
Maori knew that there were serious concerns regarding the valuing system

in place at the time and desired an independent process to be put in place.

55 Alexander, Public Works and Other Taking in Te Rohe Potae, Wai 898, #A63, pages 35 and 298.
% Government Valuation of Land Act 1896, section 2.

57 Government Valuation of Land Act 1896, section 4.

%8 Government Valuation of Land Act 1896, section 3.

%9 Hearn, Maori Economic Development Te Rohe Potae 1885-2006, Wai 898, #A146, page 202.

80 Hearn, Maori Economic Development Te Rohe Potae 1885-2006, Wai 898, #A146, page 201.
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The Crown'’s lack of consultation with the Claimants

33. We submit that the Claimants’ tupuna were inadequately consulted before
the Crown made a decision to compulsorily acquire their lands. Given the
distress that compulsory acquisition created for the Claimants’ tupuna, it
was imperative that adequate consultation was followed. We submit that,
in breach of Treaty principles of active protection and good faith, the Crown
enacted legislation that facilitated Crown purchases of the Claimants’ lands
without the requisite communal consent and without due regard to the
retention of sufficient lands for the Claimants’ whanau and hapu’s present

and future needs.

Survey costs

34. We submit that surveying practices during this time were grossly
inadequate.®* The standard procedure was to merely walk the boundaries,
and estimate the area of land to be purchased.®? Land purchase deeds
often did not specify the actual amount of land that was being acquired.®®
The imposition of survey liens on the Claimants’ land blocks had a major
impact on the alienation of their lands. The Native Lands Act 1862
required that survey costs were to be borne by the Maori owners. This was
despite the fact that the individualisation that surveys were assisting to

bring about was for the benefit of the Crown and Pakeha settlers.®*

35. The burden of survey liens forced the Claimants to sell.®® The Claimants
were a cash-poor society, meaning that the only way for them to discharge
their survey debt was to sell a portion of their land (a fact that the Crown
was willing to exploit to further land alienation).® The anger of the

Claimants over having to sell land they otherwise wished to retain for the

61 Leanne Boulton, Hapu and Iwi Land Transactions with the Crown and Europeans in Te Rohe Potae Inquiry
District 1840-1865, March 2011, Wai 898, #A70, page 168.

621 eanne Boulton, Hapu and Iwi Land Transactions with the Crown and Europeans in Te Rohe Potae Inquiry

District 1840-1865, March 2011, Wai 898, #A70, page 168.

8 Leanne Boulton, Hapu and Iwi Land Transactions with the Crown and Europeans in Te Rohe Potae Inquiry

District 1840-1865, March 2011, Wai 898, #A70, page 375.

8 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 325.

8 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 325.

8 paul Husbands and James Mitchell, The Native Land Court, Land Titles and Crown Land Purchasing in the

Rohe Paotae District 1866-1907, November 2011, Wai 898, #A79 , pages 243-244.
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payment of survey debts was accentuated by the fact that the price they

could obtain by that sale was limited due to Crown pre-emption.®’

Pre-emption breached the Treaty

36. We submit that through the imposition of Crown pre-emption, the
Claimants’ tupuna were unable to sell their Taharoa block on the open
market.®® It is submitted that as a result of pre-emption, the Crown was
under an obligation to pay a fair and consistent price when purchasing the

Claimants’ tupuna land.®®

37. The Claimants’ tupuna’s wishes were not considered nor were they fully
consulted regarding the price to be paid for their land.”® The Claimants
made the issue of prices paid for land by the Crown an ongoing pressing
concern.”t We submit that assessment in relation to prices was unjustified
and unfair on the Claimants’ tupuna. No proper assessment was made of
what prices land would fetch in an open market.”? The Claimants’ tupuna
were compelled to sell in most cases simply notwithstanding their wish to
retain their land. We also submit that the prices offered by the Crown were
unattractive, unfair and below the Claimants’ tupuna price offer. Lack of an
independent valuation and the Crown's monopoly as a purchaser greatly
restricted opportunities for leasing to generate income for the Claimants’

tupuna.”

38. Hearn provides that several factors that forced the Claimants’ tupuna to

sell.” For instance, individualisation of title removed the ability for hapu

57 Paul Husbands and James Mitchell, The Native Land Court, Land Titles and Crown Land Purchasing in the
Rohe Patae District 1866-1907, November 2011, Wai 898, #A79, page 325.

8 Pre-emption lasted until 1909 — see Douglas, Innes and Mitchell, Alienation of Maori land within Te Rohe
Potae inquiry district 1840-2010: A quantitative study, Wai 898, #A21, page 44.

89 |eanne Boulton, Land Alienation in the Rohe Pétae Inquiry District, 1866-1908: An Overview, Wai 898,
#A67, page 360.

0 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 319.

"L Leanne Boulton, Land Alienation in the Rohe Pétae Inquiry District, 1866-1908: An Overview, Wai 898,
#A67, page 483.

2 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 319.

3 Leanne Boulton, Land Alienation in the Rohe Péotae Inquiry District, 1866-1908: An Overview, Wai 898,
#A67, page 360.

"4 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 320.
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and iwi to manage their land assets in a collective way, and thus also
removed the ability to negotiate in a commercially strategic way for the best
interests of all the owners.”” We submit that individualisation and
fragmentation of the Claimants’ interests was a mechanism employed by
the Crown to Europeanise the Claimants’ customary land. We submit that
the Crown acted in bad faith towards the Claimants’ tupuna and other land

owners.

Crown position and evidence

39.

40.

41.

The Crown concedes that the manner in which the Crown used pre-
emptive powers in land purchase negotiations in Te Rohe Po6tae during the
1890s so that the Claimants were left with little option but to sell their land
or shares in land even when they, and other observers, considered that the
prices offered represented less than the market value of their land,’® and
the aggressive tactics the Crown used on occasion to pressure the
Claimants to sell to the Crown: meant that’’ the Crown breached the
Treaty of Waitangi and its principles because its conduct of land purchase
negotiations in these circumstances did not always meet the high
standards of good faith and fair dealing required of the Crown as a

privileged purchaser of Maori land.”®

The Crown concedes that in a number of instances the iwi and hapt of Te
Rohe Potae had to give up unreasonably large amounts of land to pay for
survey costs, and that the Crown’s failure to protect the affected iwi and
hapu of Te Rohe Potae from this burden breached the Treaty of Waitangi

and its principles.”

In the Crown’s opening submissions, the Crown accepts that, the Treaty
generally required it to take reasonable steps to protect the land and
resources of Rohe Potae Maori, for as long as they wished to retain their
resources. This duty also expected the Crown to ensure that the

Claimants tupuna retained sufficient lands for their present and future

5 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 320.

6 Wai 898, #1.3.1, Crown Statement of Position and Concessions, para 20.5.1.

T \Wai 898, #1.3.1, Crown Statement of Position and Concessions, para 20.5.2.

8 \Wai 898, #1.3.1, Crown Statement of Position and Concessions, para 20.5.3.

% Wai 898, #1.3.1, Crown Statement of Position and Concessions, para 20.7.
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needs.®® The Crown was aware of its privileged position and significant
obligations thereby it was reasonable for the Crown not to use arbitrary

powers.

42, Crown witness, James Parker, confirmed that the Crown on-sold land
purchased from Rohe Potae Maori at an inflated price thereby gaining
substantial profit margins.®* Other claimants’ evidence established that the
Crown sometimes made a profit of above 575%.82 This evidence quashes
the Crown’s submissions stating that the primary objective of the Crown
from 1840 onwards was the rapid economic development of the colony, of
which the land was fundamental and were intended for national benefits

and in the interests of the colony’s citizens.8?

43. Parker acknowledges that the Crown made substantial profit on the land
purchased from the Claimants’ land, and noted that the factors identified by
the Crown were not an attempt to diminish any Treaty breaches.?* During
Parker’s cross-examination, the Claimants’ expressed that the Crown
increase of price was unjustified. The Crown failed to give a reasonable
justification on its substantial price increase.®® The Crown witness failed to
substantiate the source of the factors that had been relied on by the Crown

in its attempt to justify substantial price increases.®

44, We submit that the Crown breached the Treaty and the Treaty principles
when it embarked on setting unfair prices for the Claimants’ land blocks,
inter alia, Crown failure to get the Claimants’ full informed consent. The
Claimants’ evidence has established is that the Crown’s policies, legislation

and actions were an act of bad faith.

The law of Crown purchasing

45, Article 2 of the Treaty gave a right of pre-emption to the Crown in respect
of the Claimants’ land. The Crown exercised its pre-emptive right soon

after the signing of the Treaty and for sometime after the Treaty was

80 Wai 898, #3.4.11, Opening Submissions of the Crown relating to Crown Purchasing and Practice, para 8.
81 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 453 and 578.

82 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 579.

83 Wai 898, #3.4.11, Opening Submissions of the Crown relating to Crown Purchasing and Practice, para 27.
84 \Wai 898, #4.1.19, Hearing Week 13 Transcript, page 578.

8 Wai 898, #4.1.19, Hearing Week 13 Transcript, page 554.

8 \Wai 898, #4.1.19, Hearing Week 13 Transcript, page 554.
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signed. The Tribunal described the pre-emption as giving the Crown the
exclusive right to buy or lease land.®” However, Article 2 guarantee also
provides that the Claimants could keep their land until they wished to
dispose of it. Therefore, where full and informed consents were not sought
by the Crown, the transactions would have been in breach of Article 2 of
the Treaty. The Crown enacted the Native Land Alienation Restriction Act
1884 so as to re-assert the Crown’s right of pre-emption in relation to Maori
land. We submit that the Crown pre-emption formed an artificial market,
whereby the Claimants were unable to get a reasonable price for their
whenua. Although the Claimants opposed the pre-emption policy, the
Crown had made it the law of the day. In essence, the Crown pre-emption
made it impossible for the Claimants to neither negotiate nor obtain a fair
price for their land. The Claimants could only sell their land to the Crown
and could only obtain the price the Crown was prepared to pay. The pre-
emption restrictions prohibited the Claimants from leasing their lands. In
essence, this meant that the Claimants were unable to generate any
income from the land. The Claimants had no bargaining power over their

land.

46. We submit that the standard survey procedure was to merely walk the
boundaries, and estimate the area to be purchased.®® However, the Native
Lands Act 1862 required that the survey costs be borne by the Claimants.
This ultimately forced the Claimants to ignore the need to have a proper
survey of their land before the transaction was finalised. The Claimants
could not afford the burden of survey costs and liens and were forced to
sell their valued land blocks. This was in addition to obtaining the
uncompetitive prices offered by the Crown.

47. The Crown consistently failed to consult with all owners when embarking
on purchasing of a block.?® The Crown continued with purchases over the
objections of owners.®® The Native Land Commission 1907 which was

established to report on land alienations within Te Rohe Potae area, failed

87 Wai 898, #1.4.3, Tribunal Statement of Issues, page 57.

8 |_eanne Boulton, Hapu and Iwi Land Transactions with the Crown and Europeans in Te Rohe Potae Inquiry
District 1840-1865, Wai 898, #A70, page 375.

8 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 318.

% Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 318.
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to consult with all or the correct owners in blocks over which it was making
recommendations for alienation.®  Section 20 of the Maori Land
Settlement Act 1905 enabled the Crown to purchase a block when a
majority of owners (in value) agreed to sell. This unfairness was further
compounded by virtue of the fact that this majority in value could constitute
a minority of the owners.®? Once land was vested in the Maori Land Board
the Crown effectively treated the Board as the owner; in many cases the

actual landowners were not consulted about alienation.

48. The Crown has implied that it purchased land from willing sellers.®® We
submit that the Claimants’ tupuna were not willing sellers. It is important
for the Tribunal to assess the extent of the willingness of the Claimants’
tupuna to sell. We submit that the Crown did not obtain their Claimants’
tupuna’s full and informed consent in respect of their lands. We submit
that the price paid by the Crown was neither fair nor reasonable. To refer
to the land market during the Crown pre-emption period as an open market
is an understatement. The Claimants neither had bargaining power nor
could they choose purchasers.

49. The Crown acknowledges that, generally, its duty under the Treaty
required it to take reasonable steps to protect the Claimants’ land and
resources, for so long as they wished to retain them, and so as to ensure
that they retained sufficient lands for their present and future needs.** The
Claimants affirm that the Treaty required the Crown to specifically take
reasonable steps to protect the Claimants’ land and resources, and to
ensure that the Claimants retained land sufficient for their present and
future needs. The Claimants have already presented evidence before the

Tribunal emphasising that the Crown breached this Treaty duty.

50. During hearing week 5, it was affirmed that since the signing of the Treaty,
the Crown played an instrumental and dominant role in the alienation of the

Claimants and other Maori land, with the Crown acquiring 60% of Te Rohe

%1 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 318.

92 Terry Hearn, Raukawa, Land, and the Crown: A Review and Assessment of Land Purchasing in the Raukawa
Rohe 1865 to 1971, August 2008, Wai 898, #A12, page 318.

9 Wai 898, #3.4.11, Opening Submissions of the Crown relating to Crown Purchasing and Practice, para 47.

% Wai 898, #3.4.11, Opening Submissions of the Crown relating to Crown Purchasing and Practice, para 8.
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51.

Potae district.® In January 1889, 93% of the district was in Maori
ownership. By the end of 1910, under 50% remained.®*® Overall,
alienations by the Crown covered 60% of the district.°” By 2010, only 12%
of the district remained in Maori ownership.®® In total since 1840, the
Crown has acquired 1,149,991 acres of land with the district through its
purchasing regime.®® This represents a significant reduction in the

economic base and natural resources of hapu and iwi within the district.*®

We submit that the impact of the land laws of the time resulted in
individualisation of the Claimants land making the land more susceptible to
fragmentation, alienation and partition. This largely contributed to the
undermining of the Claimants’ tribal structures that were mainly communal
in nature. The individualisation of the Claimants land also left the
Claimants with land blocks that were uneconomic as well as fragmented

impacting on the traditional collective structure of the Claimants’ hapu.

Tribunal findings

52.

The Wairarapa ki Tararua Tribunal addressed the issue of Crown
purchasing standards leading to the purchasing of Maori owned land. The
Tribunal noted the Crown awareness on the requirements of important
purchasing procedures.’* The purchasing procedures required that the
Crown had to ensure that the Claimants holding land rights, had to be fully
informed on the implication and meaning of permanent alienation
consequent to land sales.’®? For the unwilling Maori land owners would
have at least been allowed to retain their land blocks. The advantage of

such a procedure was that, it would at least give “the tikanga an

% Wai 898, #4.1.11, Hearing week 5 Transcript, page 936.

% Tutahanga Douglas, Craig Innes, James Mitchell, Alienation of Maori Land Within Te Rohe Pétae Inquiry
District 1840-2010: A Quantitative Study, June 2010, Wai 898, #A21, page 44.

% Douglas et al, Alienation of Maori Land Within Te Rohe Péotae Inquiry District 1840-2010: A Quantitative
Study, June 2010, Wai 898, #A21, page 54.

% Douglas et al, Alienation of Maori Land Within Te Rohe Pétae Inquiry District 1840-2010: A Quantitative
Study, June 2010, Wai 898, #A21, page 61.

% Douglas et al, Alienation of Maori Land Within Te Rohe Pétae Inquiry District 1840-2010: A Quantitative
Study, June 2010, Wai 898, #A21, page 5.

100 |_eanne Boulton, Land Alienation in the Rohe Pétae Inquiry District, 1866-1908: An Overview, Wai 898,
#AG67, page 36.

101 Wairarapa ki Tararua Tribunal Report, Wai 863, page 104.

102 Mohaka Ahuriri Report, Wai 201, page 120.
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opportunity to operate”.!®® Had Maori land owners been given the
opportunity to give a fully informed consent, it is likely that there would

have been a fair and reasonable outcome.

53. The Central North Island Tribunal notes that the Treaty and Te Tiriti had
envisioned the likelihood of Maori alienating at least some of their interests
in land and resources in order to participate in their communities’ economic
advancement.’® However, the Tribunal also criticised the native land
regime as having been a catalyst in permanently alienating Maori land,
inter alia, the undermining of the tribal decision making processes and
systems.’% The Crown created native land regime was responsible for the
destruction of tikanga based leadership structures and systems. The
Central North Island Tribunal also emphasised that the Crown should have
ensured that the Claimants’ participation in the land sales did not leave
them insufficient land for their present and future needs.’® The Tribunal
also noted that the introduction of alien and rights and responsibilities for
the Claimants, particularly brought about by the individualisation of Maori

land.

54. According to the Central North Island Tribunal such Crown actions were in
breach of Crown obligations of active protection.'®” The Claimants had not
intended to have their tikanga based collective management of their land
replaced by a Western system. The Crown has conceded that it can be
fairly criticised for not empowering Maori bodies for the communal
management of their land. The Crown failure to do so was in breach of the
Treaty.’® The consequent was that when Crown purchases were
concluded, the Claimants were seriously prejudiced by the processes of
the Native Land Court. The Tribunal found that the Claimants’ autonomy,
inter alia, power to control their communal and economic destinies were

considerably affected.!%

103 Mohaka Ahuriri Report, Wai 201, page 120.

104 He Maunga Rongo Report, Wai 1200, page 433.
105 He Maunga Rongo Report, Wai 1200, page 433.
106 He Maunga Rongo Report, Wai 1200, page 575.
107 He Maunga Rongo Report, Wai 1200, page 575.
108 He Maunga Rongo Report, Wai 1200, page 333.
109 He Maunga Rongo Report, Wai 1200, page 333.
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55. In respect of the question whether the Crown paid a fair price for Maori
land, the Central North Island Tribunal found that the Crown was clearly
“determined to purchase, not fairly, but as cheaply as possible”.1??
According to the Tribunal analysis, this was a breach of the Crown’s Treaty
obligation of active protection, inter alia, Treaty principles of partnership
and autonomy.*! From the beginning of the Crown purchasing, Maori land
owners were powerless to negotiate a fair price.’*? The Crown held the
monopoly powers and thereby maximised its land acquisition interests.

56. The Ngai Tahu Tribunal also noted that, “with the tribe unable to find
alternative buyers, the Crown was under a strong obligation to deal with
the utmost good faith in such matters as the quantity of land purchased
and the price paid”.**® For that reason, the Claimants’ willingness to sell
should not be taken at face value, but instead should be considered
alongside the fact that the Claimants had no alternative purchasers nor did
they possess the same bargaining power as the Crown. Instead, the
Crown took advantage of the Claimants’ vulnerability and used it to its
advantage. In so doing, the Crown breached its Article 2 guaranteed duty
to the Claimants of ensuring that the Claimants’ land and other valued
resources were actively protected by the Crown. It is on that basis that the
Crown failed to fulfill its fiduciary duty to act in utmost good faith and fairly

towards the Claimants.

57. We submit that the Crown breached the Treaty principle of active
protection subsequently leading to the Claimants losing interests in their
land blocks. The Crown failed to ensure that the Claimants received fair
price for their land. The Crown later on-sold the land to obtain interest.
This was clearly unfair on the Claimants, and for that reason it could be
concluded that the purchase price was inadequate and unfair. We submit
in accordance with the Mohaka ki Ahuriri Tribunal’s observation that the
Crown was “reckless and manipulative.”'* Particularly considering that the
Claimants had entered into the transactions expecting that the Crown

would fulfill both its Article 2 and Article 3 obligations. The Claimants had a

110 He Maunga Rongo Report, Wai 1200, page 585.

111 He Maunga Rongo Report, Wai 1200, page 585.

112 He Maunga Rongo Report, Wai 1200, page 586.

113 The Ngai Tahu Land Report, Wai 27, Volume 2, page 277.
114 Mohaka Ahuriri Report, Wai 201, page 127.
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legitimate expectation that the Crown would treat them with utmost good

faith and fairly like other British subjects.

58. We submit, in addition to the above, that the Crown failed to ensure that
the Claimants had sufficient land for their present and future needs. It is
on that basis that we submit that the Crown had failed to act fairly and with
utmost good faith towards the Claimants. As a result of the above Crown
actions and omissions, the Claimants lost their interests in their land blocks
notwithstanding that they held interests prior to the operations of the Native
Land Court.

SECOND CAUSE OF ACTION - PUBLIC WORKS TAKINGS

59. We adopt the Generic Closing Submissions on Public Works Takings in so

far as they relate to our Claimants.!®

THIRD CAUSE OF ACTION - NATIVE LAND COURT AND LANDLOCKED LAND

Introduction

60. The third cause of action in the Wai 1499 claim relates to the Crown’s
failure to actively protect the Claimants and their lands to the fullest extent
practicable. The Claimants submit that in breach of the Treaty principles of
active protection and good faith, the Crown, through the institution of the
Native Land Court, facilitated the excessive fragmentation of the Claimants’
lands in a way that led to parts of the Claimants’ lands becoming
landlocked. The Crown also failed to adopt a fair process in dealings with
the Claimants and their lands. The Crown failed to ensure that the
Claimants were left with a sufficient land base for their social, cultural, and
economic needs, both for customary purposes and to develop in the new

economy.

61. The individualisation and subsequent partitioning of the Claimants’

customary land through the Native Land Court has led to the excessive

115 Generic Closing Submissions Public Works Takings, Wai 898 #3.4.117, 26 September 2014.
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fragmentation of the Claimants’ lands within Te Rohe Potae. When
investigating land titles and granting title orders to the Claimants’ lands, the
Native Land Court failed to take reasonable care in securing legal access
to partitioned lands. As a result parts of the Claimants’ lands have become

landlocked.

62. In support of their Native Land Court and landlocked land Treaty claim, the
Claimants adopt the Native Land Court generic closing submissions!!®

insofar as those generic closing submissions relate to their claim issues.

Claimant evidence in support

63. The following are facts of the Claimants’ claims about the Crown’s
institution of the Native Land Court, which facilitated the excessive
fragmentation of the Claimants’ lands in a way that led to parts of the
Claimants’ lands becoming landlocked. We submit that the Native Land
Court partitioned the Claimants’ lands without any access consideration
and there was no legislation that made the Native Land Court consider the
same. This led to a large number of the Claimant’s land blocks becoming

landlocked.

64. Tangiwai King provided significant evidence on the issue of landlocked
land on behalf of the Claimants.'?” According to Tangiwai, the role of the
Native Land Court when dividing up big blocks of Maori land back in the
19" century seemed to be to just get the land ready for sale to the Crown
or settlers. There was no provision to ensure Maori retained their land or
had access to it.'¥® As more and more settlers bought land and more
blocks were partitioned up, even though this involved surveying the land,
the Native Land Court did not take access into account and provide for
rights of way or easements.''® While it may not have seemed important
back in the early days of the Court this oversight continues to hinder the
Claimants to this day.'”® The Claimants’ Taharoa lands are now riddled
with isolated blocks of Maori land. This has made it hard for the owners to

access, let alone utilise them. Often the only option is to lease them to

116 Wai 898, #3.4.107, Generic closing submissions on the Native Land Court, 19 September 2014.
117 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013.

118 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 27.

119 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 28.

120 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 29.
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65.

66.

neighbouring farmers. Even then the money gained is pitiful and the
Claimants continue without being able to make the most of their own
land.*?* The lay of the land can be seen in the Exhibits to Tangiwai’s Brief

of Evidence at pages 1-6.1%

Tangiwai had many interests in Taharoa and she has passed many of
them on to her sons. However many of these blocks continue to have their
problems, as these blocks and many of those around them are landlocked,
isolated far from proper roads and this has meant that they continue to go
unused and undeveloped. This has had a dramatic effect on the
Claimants’ ability to achieve any kind of economic development with their

land.1%3

Having landlocked land means that the Claimants were, and are still, faced
with excessive costs when trying to develop their land.*?* There have been
attempts to remedy this, one way was through the Taharoa A1C Road, and
Tangiwai knows whanau have always been accommodating of letting each
other cross their land to get to the blocks. But this does not deal with the
issue.’®® The Claimants have inherited land that is isolated. This makes it
hard to access, utilise and develop. This also brings the value of it down
and makes it hard to sell if they wished to do so. It really only leaves the
Claimants the option of selling the land to the Pakeha farmer next door.
This is what happened on many occasions.’®® Any attempt to create
access is expensive and drawn out as Tangiwai described in her evidence.
It can be hard for the owners to work together, especially where the

Claimants’ relationships with their neighbours are at stake.'?’

Taharoa A6D2 (Ramatiti)

67.

Taharoa A Sec 6D No 2 block (“Ramatiti”) is a part of the Claimants’ rohe
of traditional lands known to the Claimants as Ramatiti. Ramatiti is Maori

land and was a part of the Taharoa A block. The Taharoa A block was

121 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 30.
122 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 1-6.
123 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 31.
124 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 32.
125 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 33.
126 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 34.
127 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 35.
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68.

69.

created in 1888 and from that date began to be partitioned into smaller
blocks.'?® In 1914, the Taharoa A6D block, a block of 2,013 acres, was
partitioned and one of the blocks created was the 267 acre A6 D2 block of
Ramatiti.!?® Ramatiti is bordered by the Rangitaiki stream to the west and
the Kawhia harbour to the north. The southern point of Ramatiti lies just
400 metres short of the Whakapirau Road. The Claimants have held
shares in Ramatiti since it was created. Many of the land blocks which
surround Ramatiti have been alienated from Maori ownership. Ramatiti is
landlocked and has been landlocked since it was created. In the past, the
Claimants would access Ramatiti through neighbouring Maori owned land
but since that land has passed into private ownership this is no longer
possible. More recently, the Claimants and their whanau have been reliant
on the permission of neighbouring land owners to the south of Ramatiti.
This access arrangement allowed the Claimants to drive along Whakapirau
Road, across a short stretch of the neighbours’ land and onto Ramatiti.

However, this access has since been withdrawn.

Tangiwai gave evidence on the Claimants’ Taharoa A6D2 block. Tangiwai
confirmed that the Taharoa A6D block was partitioned into four separate
blocks by the Native Land Court in 1914 creating the 108 hectare A6D2
block the Claimants know as Ramatiti.** This is shown on pages 62-68 of
the Exhibits to Tangiwai’'s Brief of Evidence.® Tangiwai described the
access and maintenance issues at Ramatiti. Tangiwai confirmed that the
land at Ramatiti is landlocked because of the partitioning done by the
Native Land Court.'® There was no easement created to enable the
Claimants to legally access their land then, and there never has been.
There are 108 hectares of quality coastal farming land with the history of

the Claimants’ whanau in it that they cannot get to, still.**

The Maori land block which lies between Ramatiti and the road was sold in

1942. This alienation was when the Claimants’ problems really began.!**

128 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 1052.

129 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 1058.

130 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 78.

131 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 62-68.

132 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 102.

133 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 103.

134 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 104.
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70.

71.

During the periods the Claimants were on the land they had an agreement
with the Mitchells who first owned the land, and then with Kevin Woods, to
travel across the land from Whakapirau Road to Ramatiti.®®® The
arrangement was that the Claimants would cross the neighbour’s land,
about a 350 metre distance, to get onto their land.**® There wasn’t any
kind of drivable track to Ramatiti for a long time. But in the mid 1950s,
Tangiwai contacted her whanaunga Fred Retemeyer and asked him to
bulldoze a proper driveway for the Claimants. The driveway linked
Ramatiti with Whakapirau Road.**” Much of the land which this driveway
lay on was Taharoa A6D4A2A, which was owned by Te Wai Ngahera and
some other whanaunga of the Claimants’ at the time when they put the

bulldozed track in. This land was eventually bought by the Woods.**

The Claimants have had to use a boat to get to the land in the past. They
put a four wheel motorbike on it to use once they got there but then it is a
hard job getting onto the land this way. It also meant that they had to wait
for tides and hope that it did not get stormy or too shallow.*® There was
never any proper access to Ramatiti and the Claimants always had to
either come across the neighbour’s land on the bulldozed track or around

the coast.1#°

Vernon and Trevor Houpapa gave corroborative evidence on this issue.#
They confirmed how much Ramatiti means to them, their connections to it,
and how it connects them to their tupuna and to their Ngati Mahuta
whanau.*? It was these connections that lead Trevor to try and get back
on the land and use it again like his mother, grandfather and whanau did in
the past.1** While living there Trevor and his whanau got access across
the neighbouring farmer’s land or by boat from Te Waitere Point.1** They

ran some animals on the land, mostly drystock.'> Like his mother though,

135 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 105.
136 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 106.
137 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 107.
138 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 108.
139 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 109.
140 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 111.

141 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013.

142 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 54.
143 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 56.
144 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 58.
145 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 59.
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72.

he had to leave the land because it was too isolated to develop while

relying on access from the Harbour.

Trevor confirmed that the Claimants owned this land before the farmers
came, and now have to rely on the relationship with their neighbours who
were whanau. The neighbours had an accessway bulldozed across their
land so that the Claimants could drive down to the top of the block. That
block was Taharoa A6D4A2A.1%6 When the Taharoa A6D4A2A block was
sold to farmers in the 1970s, it made the Claimants’ reliance on the
farmer’s goodwill absolute. Since then the difficulty of getting access have
only got worse.’* Now if the Claimants want to get formal legal access
they either have to pay a huge amount to the farmer to create a right of
way or go through the Maori Land Court.}*® Either way access has
become too expensive and adds even greater costs to what it would take

to develop the land itself.14°

Taharoa A6D4A2A (Tautehere)

73.

The Claimants used to hold interests in a block known as Taharoa
A6D4A2A. Taharoa A6D4A2A was 71 acres in size, lay to the west of the
Ramatiti block, and was created by partition on the 13th of April 1926.1%°
This block was also landlocked. The Claimants did not have reasonable
access to the land and relied on the permission of neighbouring farmers to
get onto the land, making it difficult to access and to use. Despite being
landlocked the Claimants were able to farm the land for some time. The
Claimants then leased the land to Piwa Tuaupiki from 1945 to 1966.%!
This land was later sold in 1973 to a neighbouring farmer due to increased
issues with access and the difficulties the owners faced trying to farm the

land themselves.'*?> There was substantial owner opposition to the sale.>3

146 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 61.

147 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 64.

148 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 65.

149 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 66.

150 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 1059.

151 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 1064.

152 M3ori Land Court Waikato Maniapoto Minute Book 33/190-196.

153 Maori Land Court Waikato Maniapoto Minute Book 33/190-196.
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74. Georgina Houpapa gave substantial evidence on the Claimants’ Tautehere
block.’®  Georgina confirmed that the Tautehere block was always
landlocked, ever since the original partition. There was never legal access
to the closest road, Whakapirau Road, and as the Taharoa blocks were
being partitioned, access just got worse and worse.'® There was no talk
of a road being formed so that the land would link up with it.**® The
isolation and state of access can be seen in the maps attached at pages 4-
6 of the Exhibits to Tangiwai’s Brief of Evidence.'® The Maori Land Court
recorded that Tautehere had “no access” and was landlocked at page 102
of the Exhibits to Tangiwai’s Brief of Evidence.’®® Whakapirau Road lies
about 300 metres to the south of Tautehere but was never connected with
Tautehere itself. This made it hard for the owners and lessee using the
land to develop it.?*° Georgina said that it was not just Tautehere that was
in this situation, her relatives owned neighbouring land and they had the
same trouble. This can be seen on pages 4-6 and 100 of the Exhibits to
Tangiwai’'s Brief of Evidence which show where the Claimants’ land blocks

are in relation to the roads.¢°

75. As far as Georgina knew there was just never any attempt by the Native
Land Crown or the Maori Land Court to make sure the land was accessible
by the owners, neither when the land was partitioned, nor in the years
following.'%! Because of this the Claimants’ whanau, Piwa, and others that
were using the land had to pass through the Pakeha farmer’s land next
door. This was an arrangement that was barely workable as often the
farmer would lock a gate preventing Piwa and the other owners from
getting onto the land.'®?> The farmer admitted this and evidence of it can be
seen in the Maori Land Court records at pages 115-118 of the Exhibits to
Tangiwai’'s Brief of Evidence.'®®* This not only made it really hard to
develop the land and farm it, but also hard just to live there or go there.'%

Things would have been so different if Tautehere had its own access. The

154 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013.

155 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 35.

156 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 36.

157 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4-6.

158 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 102.

159 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 38.

160 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4-6 and 100.
161 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 40.

162 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 41.

163 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 115-118.
164 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 42.
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Claimants’ tupuna could have used the land themselves, it would have
been easier to access and to farm, and there would not have been the
pressure from the Government and local farmers to sell.’®®* The whole
issue would have been avoided if Tautehere had been linked up with the

main road and if the local council had put in more roadways.6®

76. Georgina gave an account on how Tautehere was lost. The sale of the
land was initiated by the neighbouring farmer, when in 1973 Mr Kevin
Woods lodged an application at the Maori Land Court to summon a
meeting of the owners of Tautehere.’®” A copy of this application is shown
in the records of the MLC attached at pages 103-107 of the Exhibits to
Tangiwai’s Brief of Evidence.'®® It appears Mr Woods also arranged for a
Government valuation. Mr Woods was the person who met the
Government valuer when he came to the area and allowed him onto
Tautehere even though it was not his property to do s0.*® The valuer was
of the opinion the best thing for Tautehere would be for it to be farmed with
adjoining land.’’® This can be seen on page two of a Judgment by the
Maori Land Court attached at page 116 of the Exhibits to Tangiwai’s Brief
of Evidence.'* The other side of the issue, the way the Claimants saw it,
was that if the land had access it would have been more valuable and
easier to use. They may not have entertained the thought of selling the
land at all.}”? But the Government valuation did not even consider access
for the owners as a possibility or that access would make Tautehere more

valuable and easier to use.'”®

77. The Maori Land Court was not comfortable with the number of owners
which had been informed and asked the lawyers to inform more of them
before proceeding to the meeting. The lawyers came back with some
more owners but the information they had was incomplete. One of the
owners was deceased. Succession had not been completed and the legal

owners at the time were not able to be informed that the land they owned

165 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 43.

166 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 44.

167 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 45.

168 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 103-107.
169 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 46.

170 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 47.

171 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 116.

172 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 48.

173 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 49.
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78.

79.

was about to be sold.1™ In spite of this, the Maori Land Court considered
that this met their request and the meeting went ahead. When the meeting
took place on 10 September 1973, there were five owners present.
Tautehere had 12 owners.'”® This can be seen on pages 105, 106 and

109 of the Exhibits to Tangiwai’s Brief of Evidence.1’

The law at the time only required a quorum of one quarter of the total
number of land owners to be present to have the meeting of owners and
decide to sell or keep the land.'”” This can be seen at page 107 of the
Exhibits to Tangiwai's Brief of Evidence which refers to the legislation
relating to quorum for meetings of owners. The legislation is attached at
pages 30-33 of the Exhibits to Tangiwai’'s Brief of Evidence.'’”® The
legislation made it easy for farmers to buy land in this way, especially if the
person wanting to purchase the land was already personally in touch with
only those interested in selling. Mr Woods was able to request a meeting
of owners and there was no requirement that all the owners be informed. It
was really hard for the Claimants to keep their land or even make real

decisions about the land together.1’®

As mentioned above, just five owners agreed to sell the land and that was
it.180  Georgina’s mother was not notified about the meeting. She was
living in Turangi at the time and was able to receive mail at her house.
She also would have been listed in the white pages under her name.8!
There were seven more listed owners including Georgina’s mother and
none of them were there so they were not able to make their case for
keeping the land.'® The records also show that one of the listed owners,
Michael Anderson, was deceased. If this was the case then his interests

should have been succeeded to. His children, as the new owners, should

174 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 50.
175 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 51.

176 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 105, 106 and

109.
177 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 53.

178 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 30-33.

179 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 54.
180 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 56.
181 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 57.
182 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 59.
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80.

81.

82.

have been told about the meeting.'8® This again shows the trouble that the

legislation created for the Claimants.8

One of Georgina’s deepest issues is the way the Claimants’ land was lost.
The decision about selling land is one for all the owners and as whanau
they should have had the chance to talk to each other and listen to each
and then make a decision. Georgina’s mother always said that the other
owners, most of whom were her sister’s children, were keen to keep it.1%
As it happens Georgina does not have any interests in any of the
Claimants’ lands and may never have any because she was never able to
receive any interests in Tautehere because of the sale. However her
connection to the land of her tupuna remains strong and means very much
to her. However all ownership and opportunities for use have passed her
by. 186

The Claimants could not fully use the land, neither could they get a good
amount for the land. The land was worth far more than $3,450, especially
to someone who already had access to it. It would have been worth much
more again if it had its own legal access, but the owners never had that.®’
The amount of $3,450 is roughly comparative to about $36,669.11 in 2011,
as can be seen at page 119 of the Exhibits to Tangiwai's Brief of
Evidence.'® The Waitomo District Council valued the land as having
$88,000 land value and $95,000 capital value in 2011. This rating
document is attached at page 120 of the Exhibits to Tangiwai's Brief of
Evidence.'® This shows that there was a significant difference between

what the land may have been worth and the amount paid.**°

Georgina said that the sale of Tautehere made Taharoa A6D4A2B1 block,
the neighbouring block which sat next to Tautehere, even further
entrenched and landlocked.'®* The neighbouring block was to the west of
Tautehere and had an area of 53 acres. This can be seen at pages 5, 6

183 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 60.
184 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 61.
185 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 62.
186 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 63.
187 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 64.

188 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 119.
189 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 120.

190 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 65.
191 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 70.
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and 100 of the Exhibits to Tangiwai’'s Brief of Evidence.'®> Many of the
Claimants’ land blocks in this part of Taharoa are landlocked now, and
more were when they were originally partitioned by the Maori Land
Court.'®® Georgina confirmed that Ramatiti has been landlocked since it
was partitioned and this has meant ongoing issues with access and an
inability to really use the land.*®* The number of the Claimants’ land blocks
in Taharoa that are landlocked can be seen from some of the maps
attached at pages 4-5 of the Exhibits to Tangiwai’'s Brief of Evidence.'®
We submit that each of these blocks have created many years of difficulty
for the Claimants, who have faced huge problems trying to access their
lands regularly to use and develop it, let alone trying to live on the land and

maintain it.1%

OLC 400

83. At the end of Nathan Point in the Kawhia Harbour is a block recorded as
Old Land Claim 400 (“OLC 400”). OLC 400 is a block of 13.75 hectares
bordered by the Kawhia harbour to the north and east, general land to the
south and Maori land to the west. It borders with Ramatiti at its southern
most point. The land was brought before the Old Land Claims
Commissioner Bell in July 1858.2°" Records suggest that Chief Te Kanawa
sold this land, or some of it, to John Smith in 1834.1%® An original deed of
sale for two acres was destroyed by fire and in 1840 Te Kanawa signed a
new document.’®® John Laurie claimed that he had purchased the two
acres of land off Te Kanawa for £39 in 1839.2 Laurie applied to the
Government in 1855 saying that he had been residing on the land for 15

years and requesting a proper title confirming ownership. He was informed

192 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 5, 6 and 100.
193 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 72.

194 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 73.

195 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4-5.

196 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 74.

197 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 26.

198 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 26. While Berghan refers to Chief Te Kanawha, our clients and our
research confirm that Te Kanawa was the Chief in the area at the time and that this is probably just an error of
typing on Ms Berghan'’s part.

199 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 26.

200 pgula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 26.
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85.

that the Government could not comply with his request.?! Laurie wrote
again making his claim to Commissioner Bell in July 1858 and forwarded
copies of the deeds and claims in November 1858.2°> There is no record
of a response from Commissioner Bell and in 1880 Commissioner Heaphy
declared that the claim had been abandoned.?®®* The next record of the
block shows a sale of OLC 400 to Eliza McMonagle in 1928 and records
the land as general land.?** It is unclear from the records how the land
became general land and who sold the land to Mrs McMonagle. Wallace
Turanga King purchased the land in 1938 and passed ownership of the
land to his children.?% In 1994, the Claimants successfully applied to the
Maori Land Court to have OLC 400 changed back to Maori freehold
land.?2%6 OLC 400 has always been and continues to be landlocked, as
noted on the Certificate of Title.?” Despite this, some of the Claimants
grew up on this land and spent much of their youth there. More land in the
area has since been sold to private owners and farmers and this has made
access more difficult.?® As OLC 400 is landlocked it is unable to be

farmed or developed.

Tangiwai confirmed that the OLC 400 was formed when a settler back in
the 19" century claimed that they had bought it.2®® The land is out near
Ramatiti, at the end of a point called Ohaua or Nathan Point in the Kawhia
Harbour. It sits between Taharoa A4B and some general land that was
initially sold to the Wesleyans.?!° It is 13.7593 hectares or 34 acres in size
and this can be seen on the Maori Land Court title at pages 69-71 of the

Exhibits to Tangiwai’s Brief of Evidence.?'!

The area around the Kawhia Harbour where OLC 400 lies is all Ngati

Mahuta country and had been for a long time before these events took

201 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 27.

202 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 26.

203 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 27.

204 Historical Certificate of Title SA510/95.

205 Historical Certificate of Title SA510/95.

206 Certificate of Title, South Auckland District, SA34B/336. Order made 5.10.1995.

207 Certificate of Title, South Auckland District, SA34B/336.

208 One example of this is the Taharoa A6D4A2A block referred to above.

209 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 113.

210 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 114.

211 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 69-71.
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86.

place.?'? A settler called Samuel Joseph claimed to have been given 34
acres of land at Ohaua in the 1830s and established a trading post there.
It is said he was there until the 1850s when he deserted it and his family
because he had run into debt.?®* Mr Joseph owed money to Mr L D
Nathan, and he took over the trading post as payment for that debt.?4
During this time Mr Joseph had somehow secured a title to the land. There
was a survey by William Searancke showing 34 acres and 1 rood on a plan
called OLC plan 400.2*% This can be seen at page 69 of the Exhibits to
Tangiwai's Brief of Evidence.?’® The plan indicates that the land was
acquired by Joseph from Wiremu Hoeta Kumete and Te Manihera and it
seems that a Crown grant was given for the land with the reference CT
9B/708.2Y" The title gained by Mr Joseph was never investigated by the
Crown as all the old land purchases were supposed to.?*®

The OLC 400 land was lost to the Claimants and their people until 1928
when it came up for private sale. Tangiwai’s father bought the land back
because they wanted it in the family and they wanted Ngati Mahuta land to
stay Ngati Mahuta land.?® The purchase of this land by Tangiwai’s father
can be seen on page 71 of the Exhibits to Tangiwai’s Brief of Evidence.??
Tangiwai inherited her interests from her father.??! The OLC 400 is at the
end of a small peninsular surrounded by other landlocked Maori land,
much of it owned by the Claimants’ whanau and the land to the south
which is now general land but was sold initially to the Wesleyan Church.???
This large block of 160 acres was sold to the Wesleyan Church between
1834 and 1839.22 The Wesleyan Block was confirmed to be owned by the
Church by the Land Commission and when they were finished with it they

sold it on and it is now owned by a neighbouring farmer.?4

212 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 116.
213 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 117.
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224 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 129.
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87.

Because OLC 400 was landlocked, the Claimants had trouble looking after
the property. As Tangiwai mentioned, the Claimants had a perfectly
liveable house on the property but because it was hard to get out there, it
was difficult to look after, and it was seriously damaged because of this.??°
There were times when no one was living in, but there were people who
came over the harbour or across the land were squatting in it. When the
Claimants did have people in the house, it was so far off that they could not
monitor them properly like landlords.??® As a result, the house was badly
damaged by a fire caused by some tenants. The Claimants’ house was
ruined and there was nothing they could do about it. Since then the
Claimants have not been able to get back to that land to look after it or to
repair the house.??” There is a similar issue with the land itself. It has
reverted back to scrub after each effort to farm there. There has been
much hard work by many members of the Claimants’ whanau to make the
land workable, to raise crops and support stock both on OLC 400 and
Ramatiti. But because the Claimants had to leave, it has gone back to how

it was.228

Taharoa A1C2 (Te Koraha Marae)

88.

Te Koraha Marae sits on Taharoa A1C2. Taharoa A1C2 was given to
Kahu Horokio Tu Te Po by her father Tu Te Po Te Ao. The Marae was
built on the land and the land turned into a Maori reservation.??® This
Marae is a place where people frequently gather in large numbers for
tangi, hui and other significant events. The Maori Queen visited this Marae
many times and it has already been visited by the Maori King on a number
of occasions. The Taharoa A1C Road runs past the Marae but does not
provide access. This road is in a state of disrepair and is not currently
used. The Claimants, with other local Maori and visitors, must use an
alternate road formed over the Taharoa C Incorporation land to get to the
Marae.

Taharoa A1C16H2

225 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 133.
226 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 134.
227 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 135.
228 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 136.
229 Maori Land Court Waikato-Maniapoto Minute Book TN9/65.
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89. Taharoa A1C16H2 is a block of 13 acres of Maori land created by partition
in 1958.2%° Like Te Koraha Marae and the other blocks around it, it is
landlocked. The Taharoa A1C Road provides some access but does not
connect with Taharoa Road. In order to access this block the owners must

pass over neighbouring land.

Taharoa A1C3 (Albatross Point)

90. The Taharoa A1C3 block, referred to as Albatross Point is also landlocked.
The Taharoa A1C Road, although set aside for the purposes of access
does not lie where current tracks go and cannot be used to access
Albatross Point. Albatross Point is a large and significant piece of farming
land. Albatross Point cannot be used as farming land or developed

because of the lack of access to the land.

91. Vernon and Trevor Houpapa gave corroborative evidence on the
Claimants’ Albatross Point block.?®* They confirm that Albatross Point is
an isolated place and most of the sections of the block are now completely
landlocked.?®2 The tracks out there are very rough and the Claimants need
a four-wheel drive vehicle or a motorbike or horse to cross the land into it.
Trevor confirmed that running out to Albatross Point is the Taharoa A1C
Roadway which established the Right of Way for all the owners of Taharoa
A1C lands.®® The Claimants’ land was set aside by some of their tupuna
to allow access to all the landlocked blocks. Unfortunately the Right of
Way has never been developed and the Claimants’ land remains isolated
and landlocked.?*

Taharoa A Sec 1C Road

92. On 19 July 1912, 19 hectares of land from the Taharoa A block was set
aside by the Maori Land Court in a roadway order laying out a private right

of way (“the Right of Way”) for the owners of Taharoa A Sec 1C Block and

230 paula Berghan, CFRT 1508 Te Rohe Potae Inquiry District Research Assistance Projects: Block Research
Narratives, 6 July 2009, Wai 898, #A60, page 1062.

231 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013.
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234 \Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 39.
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94.

their successors.?*® The purpose of this order was to enable the owners of
the many neighbouring Maori land blocks to gain access to their land.
Since the Right of Way was established, very little of the Right of Way has
been developed. The reason for this is that the Right of Way runs through
many major sections of bush and over very difficult terrain making the
development of a road impractical, if not impossible. The Right of Way
does not link up to any public roads and due to the terrain, is unlikely to
ever link up to public roads. This Right of Way was intended to give
access to, and is still technically the only legal access to the following
Taharoa blocks: A1C1B, A1C2, A1C3, A1C4, A1C6, A1C7, A1C8, A1C11,
Al1C12, A1C13, A1C14, A1C15C, AIC16A, Al1Cl6C2, AlCi16D2,
A1C16E2, A1C16F2, A1C16H2 and A1C16J2. The roadways and tracks
used by owners of neighbouring Maori land only occasionally overlap with
the Right of Way. The access which it sought to create has not

eventuated.

Tangiwai gave evidence on the roads at Taharoa. She said the first
government roads at Taharoa went in during the 1890s.2¢ The Crown
took Maori land to create these roads and never paid any compensation.??’
The takings can be seen at pages 13-19 of the Exhibits to Tangiwai’s Brief
of Evidence.?®® Tangiwai said the first road was put in for the Crowns
benefit and not for the Claimants’. It was so that the Crown could access
the Harihari lands which they had bought and wanted to lease to farmers.
The road ran from Waipapa Point in the north, down Rotupuhoe road past
the Claimants’ lakes and down to Harihari.>*®* Another round of land
takings for roads occurred in the 1950s, and these can be seen at pages
20-23 of the Exhibits to Tangiwai's Brief of Evidence.?®® Again the

Claimants’ land was taken but no compensation was provided.?*

The Claimants continue to lack the access they need to get to their lands.
The roads which have been formed can be seen on page 24 of the Exhibits

235 Maori Land Court Waikato-Maniapoto Minute Book 37 M 41 (19/07/1912).

236 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 36.

237 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 37.

238 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 13-19.
239 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 38.

240 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 20-23.
241 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 39.
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to Tangiwai's Brief of Evidence.?*> The land which has been taken for
roads can be seen on page 25 of the Exhibits to Tangiwai’s Brief of
Evidence.?*® This shows much more land being taken and without the
roads that were promised.?** The Claimants have lost their land for roads
that have never been built. This has left them without access to land while
also owning less land than they used to.?#® Tangiwai said that the Taharoa
A1C Road is a key example of the Claimants’ access issues, since the
Native Land Court started partitioning their land.?*® Tangiwai said there are
currently 19 blocks of Maori land which sit alongside this block and which
are supposed to be accessible through the Taharoa Roadway. Together
these blocks add up to 651.19 hectares of land, this can be seen below.?*’

Taharoa Land | Size Number of | Access to Public
Block (hectares) Owners Roadway
A1C1B 1.41 159 No
Al1C2 200 133 No
Te Koraha
Marae
Al1C3 166 39 No
Al1C4 9.85 52 No
A1CH £9.33 14 No
A1CT §2.90 2 No (split block)
A1CS 40.80 5 No (split block)
ATCT1 126.36 1 No
ATC12 352 1 No (split block,
make shit road
runs through it)
A1C13 56.91 17 No
ATC14 364 13 No
A1C15B2 5.24 11 No
A1C15C 42 .48 12 No (split block)
ATCTBA 3.64 66 No (split block)
A1C16C2 8.30 1 No
A1C16D2 8.85 9 No
ATCTBE2 970 18 No (split block)
ATC16F2 9.49 1 No (split block)
A1C16H2 5.59 11 No
ATC16J2 418 1 yes
(Figures as at 18 July 2012)
95. However the road has never been formed, and there are many places

along it which could probably never be formed as road, due to the gradient

of the land there.?*® The maps show that the public roads do not link up

242 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 24.
243 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, page 25.
244 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 40.

245 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 41.

246 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 42.

247 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, paras 45-46.
248 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 47.
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with it. So even with the sacrifice by the Claimants of their own land which
formed the Taharoa A1C roadway, this attempt to provide access to the
land has not been enough.?*® Tangiwai said that the flow on effect of this
kind of issue is huge. By not ensuring access at the beginning, the issue
then becomes one that divides whanau as they try to sort out access over
each other’s lands. In te ao Maori, there was tikanga to deal with access
over neighbouring lands, but in the current legal system it is much more
antagonistic and it leads to trouble.?®® We submit that because of the
Crown'’s failures, the Taharoa Roadway has gone undeveloped. As a result
the Claimants are unable to make better use of their lands because they
are isolated and landlocked.?

The Claimants’ Maori Land Court application

96.

The Claimants made an application to the Maori Land Court under section
326B of Te Ture Whenua Maori Act 1993 seeking reasonable access to
Taharoa A6D2 or Ramatiti. The Claimants’ application unfortunately failed
and their lands are still landlocked. In summary, the Claimants are left with
an interest in a land block that they cannot access because they do not
have legal access. They cannot develop the land, and because they
cannot develop it, they cannot raise the funds to get sufficient access to

the block. The Claimants are caught in a vicious circle.

Native land laws — the root of landlocked land

Impact of Native Land Court title

97.

We submit that the origin of this problem is the legislation that the Crown
established the Native Land Court with, which took no care to preserve
access when partitions were made.?*? The right of the Claimants to access

their land was sacrificed to the Crown’s desire to settler the land.?>®

249 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 48.
250 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 49.
251 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 51.
252 \Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 68.
253 \Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 69.
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98. The Crown established the Native Land Court to convert customary
ownership into a form of title that could be easily alienated by the Crown
and private purchasers, undermine customary Maori authority, and
promote colonisation and settlement on lands having passed through
Native Land Court title investigation. It is submitted that the conversion
away from customary ownership led in the end to, inter alia, landlocked
lands.

99. The ‘“individualisation” of shares had profound implications for the
Claimants” community control. By definitively vesting ownership in
individual shareholders, the Court’s action decisively undermined the
capacity of the Claimants’ hapt and iwi leaders to control the allocation
and disposal of their crucial community resource. From now on it was
individual owners, not the community as a whole, who would have the

ultimate power of decision over whether land would be kept or sold.?*

100. The purchase of individual interests enabled Crown officials to acquire the
Claimants’ lands without first obtaining the agreement of the owners as a
community. The Crown moved to claim its interest before all the owners in
the block had agreed to sell their shares. The Crown claimed its interest
before having acquired even a bare majority of shares. Even when those
with a clear (or even overwhelming) majority of shares refused to sell, the
Crown was still empowered to enter a block and have the proportion it had

purchased cut out.?®®

101. It is the evidence of Drs Husbands and Mitchell that by vesting ownership
in a list of individuals each with his or her own distinctly tradable but
geographically undefined share, the titles issued by the Native Land Court
made it very easy for the Claimants to sell their portions but extremely
difficult for them to develop their land and turn it to profitable use. The
Claimants suffered organisational challenge of managing or developing
land that was often held by tens or even hundreds of owners, any of whom
was able at any moment to either sell their share to the Crown or apply to
the Court for it to be partitioned out of the existing block. There was the

problem that, vested as it was in so many “undivided"” interests, the rights

254 Husbands and Mitchell, The Native Land Court, Wai 898, #A79, pages 241-242,
255 Husbands and Mitchell, The Native Land Court, Wai 898, #A79, pages 257-258.
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of individuals or groups to specific pieces of land within each particular

block remained undefined and uncertain.?>®

102. We submit that the Native Land Court title investigation process led to
individualisation of the Claimants’ land titles and subsequently to extreme
fragmentation, and this consequently led to their lands becoming

landlocked.

Creation of uneconomic or inaccessible land blocks

103. We submit that the creation of the Claimants’ uneconomic or inaccessible
land blocks was the result of Crown and private purchasers focusing on the
better quality, more accessible lands, precisely because no-one would
actively seek to acquire uneconomic or inaccessible lands. With such a
myopic focus, concerns with how their purchases would adversely affect
the access of other owners was not a consideration in circumstances

where the Legislature should have done so.

104. The Crown’s implementation of the native land laws, through the Native
Land Court processes, facilitated the mass and rapid alienation of land,
which in turn caused the Claimants’ land blocks to become landlocked.
The various processes essentially made land blocks smaller and more
likely to be held by individuals or by an impossibly large number of owners.
The tiny interest remaining was not worth keeping in monetary terms and
individual shareholders would be more susceptible to Crown or private
purchasers. The leftovers from such a process would be the most
uneconomic and inaccessible, and therefore least attractive portions which
remained in the Claimants’ ownership. We submit that such a situation led
to the Claimants’ current situation where a large amount of the Claimants’
remaining land is landlocked. These highly divisive processes made
keeping track of and providing for access all the more difficult. Until 2002
and the advent of some assisting legislation, once a block was landlocked,
it was unlikely that it could be utlised unless it was leased to a
neighbouring farmer, whose consent was required to have it “unlocked” —

an inherently precarious situation.

256 Husbands and Mitchell, The Native Land Court, Wai 898, #A79, pages 490-491.
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Crown position and evidence

105. The Crown Statement of Position and Concessions sets out a number of
significant Crown concessions in relation to the Native Land Court. In
regards to the impact of the native land laws, the Crown accepts that the
individualisation of Maori land tenure provided for by the native land laws
made the lands of the Claimants’ iwi and hapd more susceptible to
fragmentation, alienation and partition, and that this contributed to the
undermining of their tribal structures. The Crown concedes that its failure
to protect these tribal structures was a breach of the Treaty of Waitangi
and its principles.?®’

106. A few other points made in the Crown Statement of Position and

Concessions are noteworthy.

To what extent, if any, was the Crown responsible for any impediments, including

the loss and/or landlocking of land and resources?%®

107. The Crown notes that the creation of landlocked land was a result of a
number of factors, and accepts that landlocked lands have been a matter
of concern for Maori generally over time. The Crown claims that it has
taken steps to address this issue. Section 129B of the Property Law Act
1952 provided that the High Court could order access to landlocked land,
including Maori land, while sections 315-326 of Te Ture Whenua Maori Act
1993 provides that the Maori Land Court can, in certain circumstances,
order roadway access. In addition, in 2002 Te Ture Whenua Maori Act
1993 was amended?®® and the Maori Land Court was given the ability to
order reasonable access to landlocked Maori land.?®® The Crown accepts
that whether, over time, its response to issues relating to landlocked land
has been consistent with the Treaty and its principles may be an

appropriate matter for inquiry.

Recent legislation

257 Wai 898, #1.3.1, Crown Statement of Position and Concessions, page 53.

258 Wai 898, #1.3.1, Crown Statement of Position and Concessions, page 410, paras 1306-1308.
259 Te Ture Whenua Maori Amendment Act 2002, section 51.

260 Te Ture Whenua Act 1993, sections 326A to 326D.
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108. It is common knowledge that although Maori own some 1.4 million hectares
of land in New Zealand, some of this land is under-utilised and under-
developed. A contributing factor to under-utilisation is the marked
prevalence of landlocked Maori land. The issues with Maori land were
highlighted by Maori Land Court Chief Judge Isaac in an article on the
volume of land held by Maori and the difficulties Maori faced in trying to

utilise or even access that land.25!

109. Section 326A of Te Ture Whenua Maori Act 1993 defines landlocked land
as “a piece of land that has no reasonable access to it and is either (a)
Maori freehold land; or (b) general land owned by Maori that ceased to be
Maori land under Part 1 of the Maori Affairs Amendment Act 1967".
Section 326A of Te Ture Whenua Maori Act 1993 defines reasonable
access as “physical access of the nature and quality that may be
necessary to enable the occupier for the time being to use and enjoy that

land”.

110. Recently, Parliament saw fit to remedy the problems of landlocked land by
passing Te Ture Whenua Maori Amendment Act 2002 (“the Amendment
Act’). The Parliamentary debate about the Amendment Act highlighted the
need for the amendment and the goal of proper access for all Maori land
owners. On 22 March 2001, when the Maori Affairs Select Committee
reported back on the Bill, the Hon Phil Goff stated that access to Maori
land was lacking especially where land was landlocked.?®> The Hon
Tariana Turia stated that the amendment was modelled on section 129B of
the Property Law Act 1952 to allow the Maori Land Court the power to
grant easements over general land and provide access to Maori land.?%®
The Hon Doug Kidd pointed out that unlocking Maori land provided social
and economic benefits for Maori as well as “giving greater meaning to land
and affirming ownership”.?%4 By passing the Amendment Act, Parliament’s
intent was to give the Maori Land Court the power to unlock Maori land to

enhance the development of this precious resource.

261 Chief Judge Isaac, July 2011, www.justice.govt.nz/courts/maori-land-court/documents/judges-corner/july-
2011#documentContent.

262 New Zealand Parliamentary Debate, 22 March 2001.

263 New Zealand Parliamentary Debate, 22 March 2001.

264 New Zealand Parliamentary Debate, 22 March 2001.
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111. In response to the Crown’s position and recent legislation, we submit that
the 2002 Amendment Act is evidence that there is/was an issue for the
Claimants with regard to landlocked land. It is good that Parliament has
moved to address the problem, but the problem should never have arisen
in the first place and it has taken too long to try to resolve it. They
Claimants have suffered hardship and loss of their lands over the years
before 2002. We also submit that the Amendment Act does not deal with
the real problem of access, which is the cost of creating access across the
land of a neighbouring owner. That is the real problem with access that

the Claimants are facing now.
Previous Tribunal’s finding on landlocked land

112. The Wairarapa Tribunal found that the frustrations associated with dealing
effectively with landlocked blocks often leads ultimately to their sale. That
Tribunal heard evidence from two groups of claimants about their
frustrating experiences of trying to access their landlocked lands. The
Tribunal recommended that the Crown engage with Wairarapa ki Tamaki-
nui-a-Rua Maori to explore the feasibility of and desire for a Crown-funded
project to engage the necessary expertise to facilitate access to landlocked
land pursuant to the 2002 Amendment. The Tribunal also recommended
that the Crown assist the owners of the Tauera urupa to work with local
bodies to form the roads that will afford access to their urupa. If that
avenue did not succeed, assistance to invoke the Maori Land Court’s
jurisdiction with respect to that landlocked land was recommended.?®®> We
submit that this Tribunal should find and make recommendations similar to
those made by the Wairarapa Tribunal but in relation to the Claimants’

landlocled lands.

FOURTH CAUSE OF ACTION — TIKANGA AND WAHI TAPU

Introduction

113. The fourth cause of action in the Wai 1499 claim relates to the Crown’s

failure to protect the Claimant’s wahi tapu from desecration and destruction

265 The Wairarapa ki Tararua Report, Wai 863, Volume 2, pages 623, 637 and 638.
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based on the Crown’s recognised duty under the Treaty of Waitangi of
active protection, partnership, good faith, and te tino rangatiratanga

recognised under Article 2 of the Treaty of Waitangi.

114, In support of the Claimants’ wahi tapu Treaty claim, the Claimants adopt
the Tikanga generic closing submissions?® insofar as those generic
closing submissions relate to the desecration and/or destruction of the

Claimants’ wahi tapu.

Claimant evidence in support

115. The Claimants’ rohe contains many wahi tapu. The relationship between
the claimants and their land, especially wahi tapu, is one of whakapapa
and ancestral relationships between the people of the present and those of
the past. Ancestors are everywhere in the land and across the landscape,
and by their location in the landscape their lives and experiences are made
known to those in the present. The Claimants’ relationship with the
environment, the lands and the wahi tapu within them are linked by
whakapapa. It is whakapapa that provides the histories and makes the
world today meaningful. Whakapapa explains the responsibilities of those
alive, especially those tasked with looking after the sacred spaces and

wahi tapu.?®’

Taharoa A6D2 (Ramatiti)

116. Ramatiti contains a number of unlisted and unmaintained wahi tapu.
Tangiwai King provided evidence that is relevant to this issue.?®® The
Claimants’ Taharoa A6 D block was partitioned into four separate blocks by
the Native Land Court in 1914 creating the 108 hectare A6 D2 block the
Claimants know as Ramatiti.?®® This is shown on pages 62 to 68 of the
Exhibits to the Brief of Evidence of Tangiwai King.?"®

266 \Wai 898, #3.4.124, Counsel's Closing: Generic Issue 7: Tikanga, dated 7 October 2014.

267 Belgrave et al, Te Rohe Pétae Environmental and Wahi Tapu Report, June 2011, Wai 898, #A76, page 17.
268 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013.

269 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 78.

270 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 62-68.
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117.

118.

There are many wahi tapu on this block and around it from the many years
of use going back to well before the partitioning of Ramatiti and the days of
the rangatira.?’* There is an urupa on the land called Waerara which was
used a lot in the past. Tangiwai’s grandmother Tiraha Raniera is buried in
the urupa at Ramatiti. She was the wife of Tu Te Po Te Ao.?”2 The urupa
used to be fenced and cleared of weeds and was maintained properly. But
since the Claimants have not been able to get to the urupa, it has gotten
really messy and is covered with weeds.?”® It is just grass there now where
the marae and the urupa were and since it is not fenced off, the stock can

graze on both these sites. This grieves the Claimants greatly.?’

Hekepo pa was a community that lived on the next hill over, just to the east
of Ramatiti. The marae and urupa were used by the Claimants’ tupuna
when they lived out there.?”®> The location of these can be seen on the
maps at pages 4 and 68 of the Exhibits to the Brief of Evidence of
Tangiwai King.?’® There is also a puriri tree on the block. It is a huge tree
and Tangiwai's dad would send them over to it to eat the berries for
rongoa.?’’ Tangiwai said that she felt that she was a kind of kaitiaki of the

land and yet she could not get to it.2’®

Taharoa A6D4A2A (Tautehere)

1109.

This block was sold because it was landlocked and too difficult for the
Claimants to access for the purpose of farming. The land was used
extensively by the Claimants’ tupuna, who used to live there. There was a
whare puni on the block and two urupa, one small and one large. The
smaller urupa was used only occasionally, but the larger urupa was the
place where a great many of the Claimants’ tupuna were buried up until the
time the land was sold. When the land was sold the purchaser agreed that
the urupa would be fenced and protected at their expense and that the
Claimants would be able to access the land to use and maintain the urupa.

The urupa was not fenced and the land where it lay was bulldozed.

271 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 95.

212\\Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 96.

273 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 97.

274 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 98.

275 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 99.

276 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4 and 68.
277 \Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 100.

278 Wai 898, #J1, Brief of Evidence of Tangiwai Hana King dated 18 February 2013, para 101.
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120. Georgina Houpapa provided evidence as follows.?”® Georgina’s mother
Hinemoa Moana had interests in land in Taharoa through her tupuna.?®
One of the land blocks her mother had interests in was Taharoa A6D4A2A,
known to the Claimants as Tautehere.?®! Tautehere was located close to
Whakapirau Road on the south-eastern side of the Kawhia Harbour and
was 71 acres and 35 perches in size.®? This land is known to the
Claimants’ whanau as Tautehere after the toka which stood there as
kaitiaki of that whenua. Georgina’s mother used to say that it tied the land
up and kept it together, the way a bow sits around a parcel and keeps it
together. 23

121. Attached to the Exhibits to Tangiwai King’s Brief of Evidence at pages 4-6,
99 and 100 are a series of maps identifying Tautehere and the
neighbouring lands.?®* Tautehere was partitioned from other Taharoa
blocks by the Native Land Court on 13 April 1926 and awarded to the
Claimants’ tupuna Te Wai Ngahera. It was gifted to her by Georgina’s
nanny Heihei Uhiuhi, who was Te Wai Ngahera’s her mother-in-law and
Pita’s wife. It was gifted to Te Wai Ngahera because she had the largest
whanau.?®® A copy of the original partition and her other interests is
attached at pages 94 and 95 of the Exhibits to the Brief of Evidence of
Tangiwai King.?#6 Te Wai Ngahera was also known as Te Aue Ngahera

and this is the name seen on the documents there.?8”

122.  Tautehere is very significant to the Claimants.?®® Lying on Tautehere and
around it are the sites which connect the Claimants to their relatives, to
their tupuna and to their lands.?® In particular is Taharoa A6D2, known as
Ramatiti, which borders Tautehere. Many of the owners of that block are

279 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013.

280 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 7.

281 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 8.

282 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 9.

283 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 10.

284 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4-6, 99 and 100.
285 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 12.

286 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 94-95.
287 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 13.
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123.

124,

125.

the Claimants’ relatives.?®® This block can be seen on pages 5 and 6 of the

Exhibits to the Brief of Evidence of Tangiwai King.?%!

Over the hill from Tautehere is the site where Hekepo Marae used to
stand. Hekepo Marae was an ancient pa site which has since been run
over by the farmer who bought the land.?®> Nothing of the pa or even its
setting can be seen now. It is just a patch of grass where cattle feed.?%
That historic pa site, although it has gone unpreserved and unrespected,
marks the Claimants’ relationship to the land, and the history of their
ancestors in the area.?®* The location of Hekepo Pa can be seen on the
maps at pages 4 and 68 of the Exhibits to the Brief of Evidence of
Tangiwai King.?%®

There are two wahi tapu in the area. One is a very small urupa located at
the top of the hill on a neighbouring block which was only used
infrequently, known as the upper urupa. The other is a very large urupa,
which is on flat land and lies near the centre of Tautehere. This was where
lots and lots of the Claimants’ people were buried and it was known as the
family urupa.?®® Georgina’s nanny, Heihei, was buried in the small upper
urupa, where two of her moko that died young were also buried. Her moko
were Mei Arapeta and Tom Arapeta.’®” When Georgina’'s great-
grandfather Pita Albert passed away he was too big to transport up to the
top of the hill so he was buried in the family cemetery on the flat section of

the land.?*®

The toka the land was named after, Tautehere, used to sit on the land.
However it was blown up by the Pakeha land owners who bought it. They
told Georgina this themselves when she visited the land with her mother in
1996.%° The family urupa on the land were supposed to be fenced and

protected by the farmer when it was sold, but this never happened. It was

290 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 21.

291 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 5-6.

292 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 22.
293 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 23.
294 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 24.

295 \Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 4 and 68.

2% \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 25.
297 Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 26.
298 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 27.
299 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 66.
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a part of the agreement of sale.®® This can be seen from the minutes of a
meeting of owners and the Court records at pages 108, 110, 113 and 114
of the Exhibits to the Brief of Evidence of Tangiwai King.>* The family
urupa went unprotected and has been completely destroyed. The upper
urupad has also gone without protection and been damaged over the
years.®*? Photos showing the current state of the land where the urupa are
located can be seen at pages 121 to 125 of the Exhibits to the Brief of
Evidence of Tangiwai King.3%

Taharoa A1C3 (Albatross Point)

126.

127.

There are a number of wahi tapu on the land at Albatross Point. Vernon
Houpapa and Trevor Houpapa provided evidence as follows.?** The
Taharoa A1C3 block (Albatross Point) is a block of 166.8215 acres.3%
Interests in this land were passed down to Vernon by his mother Tangiwai
Hana King.3%® Albatross Point is a large piece of quality farm land located
right out at the western most part of the southern side of Kawhia Harbour.

This land is also known to the Claimants as Honipaka.3’

The block is broken up into four parts. There is the main block right out at
the end point of the Harbour, which is 152 hectares. There is the
Lighthouse Reserve of .0485 hectares. There is a small 2.6304 hectare
block just to the east of the main block. Lastly, there is a block of 11.9808
hectares separated from these other blocks and lying far off to the east and
alongside Rotopuhoe Road.®*® This can be seen on the maps attached at
pages 83 to 85 of the Exhibits to the Brief of Evidence of Tangiwai King.3°
That was how the block was partitioned back in 1912.31° This can be seen

300 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 67.
301 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 108, 110, 113

and 114.

302 \Wai 898, #J2, Brief of Evidence of Georgina Houpapa dated 18 February 2013, para 68.

303 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 121-125.
304 Wai 898, #J3, Joint Brief of Evidence of Vernon Houpapa and Trevor Houpapa dated 18 February 2013.
305 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 26.
306 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 27.
307 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 28.
308 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 29.
309 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 83-85.

310 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 30.
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at pages 78 to 85 of the Exhibits to the Brief of Evidence of Tangiwai
King.3!

128. The land at Albatross Point is a precious block of land not just for its
farming and agricultural use, but for the various wahi tapu and stories of
the Claimants’ hapu.®'? On Albatross Point there is a cave that was used
by Tawhiao to shelter during the Maori wars.®® The story goes that
Tawhiao had a whare where the Claimants’ marae, Te Koraha, now
stands. During the wars he had to hide and so he went to the end of
Albatross Point and hid in a cave. When it was all clear he went on by foot
to Mokau.’* These caves are considered wahi tapu for their role in
protecting and sheltering the Claimants’ rangatira.®'® There are places on
the land which show where marae and food pits once were.?*®* There are
also two other significant urupa on the land, one called Taumata and the

other called Pepara.3!’

Technical evidence

129. Various research reports that are on the record of inquiry contain evidence
that is relevant to the Claimants’ claims. Various aspects of this evidence
are discussed below. As the Claimants’ wahi tapu cause of action is a
consequent of the Native Land Court processes, we adopt the technical
evidence that is discussed in relation to the Claimants’ Native Land Court

and landlocked land cause of action.

130. Despite having knowledge of wahi tapu from the very earliest period of
contact, the Crown made no attempt to protect wahi tapu. The settlers had
complete disregard for the concerns of the Claimants in relation to wabhi
tapu, considering that the protocols associated with these sites did not
apply to them.3® We submit that the Claimants continued to feel a strong

connection to the wahi tapu contained in their land blocks that were sold

311 Wai 898, #J1(a), Appendix A: Exhibits to the Brief of Evidence of Tangiwai Hana King, pages 78-85.

312 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 31.
313 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 32.
314 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 33.
315 \Wai 898, #1.2.122, Amended Statement of Claim dated 9 December 2011, para 199.

316 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 34.
317 Wai 898, #J3, Joint Brief of Evidence of Vernon and Trevor Houpapa dated 18 February 2013, para 35.
318 Armstrong et al, Northland Language, Culture and Education: Part Two: Wahi Tapu, Taonga and Te Reo
Maori, August 2008, Wai 1040, #A14, page 100.
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and expected them to be treated appropriately. The Claimants could not
have anticipated the close and systematic settlement which Pakeha

undertook, including significant modifications to the landscape.3'°

The impact of public works and the Native Land Court

131.

Land that contained urupa or wahi tapu did not prevent that land from
being taken by the Crown for public works®?° or by the Native Land Court.
Through the Crown’s lack of knowledge, forgetfulness, or desire to
complete projects the full number and identity of urupa and wahi tapu that
have been damaged will never be known.®?* When taking lands for public
works, surveyors were required to state that no pa, cultivations or urupa
were on the line of the road.®?? However if there were wahi tapu then the
Crown had to take another step to complete the taking which it appears the
Crown did not hesitate to use.®*®* The Crown and the Native Land Court
had little incentive to avoid the taking of these kinds of lands because of
the mechanism which allowed it and the high importance placed on

settlement and economic development.324

Lack of statutory recognition

132.

The Claimants had a right to expect that wahi tapu on alienated land would
be given appropriate protection, but this Treaty based duty was ignored
until the late 1980s.3% It took 25 years from the passing of the Historic
Places Act 1954 for wahi tapu to receive statutory recognition and 40 years
for the Maori Heritage Council to be established.®?®® Prior to the Historic
Places Amendment Act 1975 coming into effect, which for the first time
gave protection to both Maori and European archaeological sites within
New Zealand, the Claimants and their forebears’ wahi tapu had suffered

desecration over many years.

319 Armstrong et al, Northland Language, Culture and Education: Part Two: Wahi Tapu, Taonga and Te Reo
Maori, August 2008, Wai 1040, #A14, page 101.

320 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 42.

321 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, pages 42-43.
322 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 42.

323 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 42.

324 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 43.

325 Armstrong et al, Northland Language, Culture and Education: Part Two: Wahi Tapu, Taonga and Te Reo
Maori, August 2008, Wai 1040, #A14, page 3.

326 Janet Davidson, Wahi Tapu and Portable Taonga of Ngati Hinewaka: Desecration and Loss; Protection and
Management, A report prepared for the Ngati Hinewaka Claims Committee, February 2003, pages 6-8.
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133.

The Claimants’ lands taken via the public works legislation or by the Native
Land Court often had wahi tapu on it or associated with it but these special
features were seldom taken into account when the lands were taken. The
Crown failed to address the defects in the public works legislation and the
native land laws that allowed the violation of wahi tapu to take place.®?’

We submit that the Crown'’s legislation failed to recognise Maori heritage.

Crown position and evidence

134.

135.

The Crown has made no concessions or significant acknowledgements of
Treaty breach in respect of any wahi tapu in Te Rohe Potae inquiry district,
including the Claimants’.®2® Nonetheless, the Crown acknowledges that
matters related to tikanga are important to the Claimants. The Crown also
recognises that tikanga is an important aspect of Maori culture and
influences many facets of Maori life, including health, environmental

management practices, tribal organisation and land tenure.®?°

The concession the Crown has made in this inquiry regarding the effect of
the native land laws touches on an aspect of tikanga Maori. The
concession records that the Crown accepts that the individualisation of
Maori land tenure provided for by the native land laws made the lands of
the Claimants’ iwi and hapu more susceptible to fragmentation, alienation
and partition, and that this contributed to the undermining of the Claimants’
tribal structures. The Crown concedes that its failure to protect these tribal
structures was a breach of the Treaty of Waitangi and its principles.®° The
Crown states that in engaging with the tikanga evidence in this inquiry it
does not wish to challenge or contest the tikanga of the Claimants. Nor
does it seek to define what that tikanga might be. That is appropriately

determined by the Claimants’ iwi, hapu, and whanau.33!

The law of wahi tapu

327 As found by the Waitangi Tribunal in the Manukau Report (Wai 8) and the Te Roroa Report (Wai 38).

328 \Wai 898, #1.4.3, Tribunal Statement of Issues, Tikanga, page 47.

329 Wai 898, #3.4.100, Opening submissions of the Crown relating to Tikanga issues, para 2.
330 Wai 898, #3.4.100, Opening submissions of the Crown relating to Tikanga issues, para 4.
331 Wai 898, #3.4.100, Opening submissions of the Crown relating to Tikanga issues, para 11.
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136. Hapl law was tikanga, which governed human conditions, endeavours and
conduct, including inter alia, mana (status and other qualities), whakapapa
(genealogy and histories), tapu (sacredness and prohibition), rahui
(restriction and protection), whenua tuku iho (succession to ancestral
lands), tuku (relationship development and gifting) and utu (enforceable
reciprocation). These conditions in terms of tikanga Maori were an
essential part of traditional Maori normative system or philosophy of

conduct, and principles were practiced by respective Maori community.332

137. The Claimants derive their mana and tino rangatiratanga from their
ancestry and taonga, namely lands, waters and other taonga.®** For the
purposes of this context, the definition of taonga includes but is not limited
to wahi tapu. Broadly speaking, taonga in this context refers to a range of
cultural elements bequeathed by forebears to the descendants as legacy
or birth right namely, nga taonga a nga tupuna (ancestral treasures),
taonga tuku iho (treasures bequeathed), and taonga underpinning the
cultural traditions, lore, history, corpus of knowledge with which whanau

and hapu could seek, discern and affirm their respective identity of place.

138. The process of assimilation and land alienation imposed upon tangata
whenua displaced the Claimants from much of their taonga (including wahi
tapu). This in turn resulted in the erosion of Maori metaphysics (including
wairua, mauri) and natural order. Specifically, it relates to the loss of the
metaphysics (the nature of reality — the physical representing of a
fundamental element about life and death or something spiritual), ethics
(the nature of right and wrong — the conduct in relation to wahi tapu that is
correct), and epistemology (the grounds of valid belief — the theoretical
basis of Maori understanding and the construction of relationships between
human and non-human experience). The result was that the Claimants’
tangata whenua had become disaffected from the fundamental convictions,
and succeeding generations of the dissemination of knowledge and
protection of their cultural heritage.®®* Nonetheless, the Claimants
continue to uphold their wairua connection to various tracts of wahi tapu

lands that were taken and or sold.

332 E Durie, Custom Law, Unpublished Paper, January 1994, pages 2-4.
333 4 Kawharu, Maori Land Tenure: Studies of a Changing Institution, Oxford University Press, 1977, page 40.
334 Belgrave et al, Te Rohe Pétae Environmental and Wahi Tapu Report, June 2011, Wai 898, #A76, page 17.
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139.

140.

141.

Despite having knowledge of wahi tapu sites of significance from the
earliest period of contact, the Crown made no attempt to protect wahi
tapu.®*®> Wherefore the Crown failed to actively protect wahi tapu and
taonga of the Claimants, namely urupa and archaeological sites of spiritual

significance, and protect their antiquities.>3

The Crown takings of wahi tapu lands for public works3¥” primarily were
permitted, as priority was placed on settlement and economic
development.®®  Accordingly, the Crown has failed to adequately or
actively protect the rights of the Claimants to practice their tikanga and
taonga according to their customs and rites. The erosion of tikanga
through Crown acts and practices has been intrinsic to the colonisation of
Aotearoa and has been responsible for the historical and contemporary

severing of relationships within the Claimants’ whanau, hapu and iwi.

We submit that tikanga has not been adequately protected or provided for
in this inquiry district with impact on the Claimants’ social structures and
relationships with their environment and taonga. We submit that the
Claimants’ wahi tapu have not been adequately protected.®*® As a result of
the Crowns’ breaches the Claimants have suffered prejudice including the
loss of their tribal estate, the loss of ancestral whanau, hapu and iwi
systems of land tenure and management, and economic and social

deprivation.

Tribunal findings

142.

The Treaty of Waitangi requires the Crown to uphold the property rights of
the Claimants over their lands, waters and taonga, as determined by their

own customs. Any abrogation of this standard by the Crown constitutes a

335 Armstrong et al, Northland Language, Culture and Education: Part Two: Wahi Tapu, Taonga and Te Reo
Maori, August 2008, Wai 1040, #A14, page 100.

336 Belgrave et al, Te Rohe Pétae Harbours and Coast, Inland Waterways, Indigenous Flora and Fauna, Sites of
Significance and Environment Management and Environmental Impacts Scoping Report, Wai 898, #A64, page

325.

337 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 42.
338 David Alexander, Public Works and Other Takings in Te Rohe Pétae District, Wai 898, #A63, page 42.
339 \Wai 898, #1.4.3, Tribunal Statement of Issues, Tikanga, page 44.
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143.

144,

breach of the Treaty.?*® The Tauranga Moana Tribunal noted “in signing
the Treaty, the Crown reaffirmed the accepted common law doctrine that
Maori retained exclusive possession of what they regard as theirs, as
determined by their customs and laws”.3** The Crown also gave an oral
undertaking when the Treaty was signed that the Claimants’ custom would

be protected and respected.?#

The Crown has a duty of active protection where it is “obligated to protect
Maori taonga, including tikanga and the customary processes that flow
from this”.3** The Wairarapa ki Tararua Tribunal noted that “the Crown's
duty to support Maori in their own tikanga in relation to their own land

remained at all times, including when other policy emphases prevailed”.#

Tikanga may also be relevant outside the traditional tribal context. The Te
Whanau o Waipareira Tribunal stated “for so long as there is adherence to
such fundamental values as rangatiratanga entails, Maori custom survives,
although in a number of new institutions and forms, and is guaranteed
Crown protection”.3*® The Crown must be able to identify and understand
the customs and cultural preferences of the Claimants’ communities with
which it works in a way that allows for their communities to exercise their
tino rangatiratanga. This requires the Crown to have a sound
understanding of, respect for, and engagement with tikanga.’*® The
Tribunal has also found that acknowledging the tikanga of the Claimants’
iwi and hapi is an important aspect of partnership. We submit that the
Crown failed to acknowledge and be guided by tikanga in its dealings with

the Claimants.34’

340 Tauranga Moana 1886-2006, page 602; The Ngai Tahu Land Report, page 824; The Mohaka ki Ahuriri

Report, page 24.

341 Tauranga Moana, 1886-2006, page 601, citing R v Symonds (1847) NZPCC 387 at 390 and Attorney-General
v Ngéti Apa [2003] 3 NZLR 643 (CA) at 684; Waitangi Tribunal, The Whanganui River Report (Wellington:
Legislation Direct, 1999), page 329; He Maunga Rongo, page 1239.

342 Waitangi Tribunal, Muriwhenua Land Report (Wellington: GP Publications, 1997), pages 113-114; Waitangi
Tribunal, Te Whanau o Waipareira Report (Wellington: GP Publications, 1998), page 26; The Mohaka ki Ahuriri

Report, page 257.

343 The Te Arawa Settlement Process Reports, page 75.

344 The Wairarapa ki Tararua Report, page 1055.

345 Te Whanau o Waipareira Report, page 26.

346 See for example, The Te Arawa Settlement Process Reports, pages 21, 189; Waitangi Tribunal, The Tamaki
Makaurau Settlement Process Report (Wellington: Legislation Direct, 2007), page 19; The Foreshore and
Seabed Report, page 3; The Manukau Report, page 70.

347 The Te Arawa Settlement Process Reports, page 22; The Tamaki Makaurau Settlement Process Report, page
19; see also, for example, the discussion in Ko Aotearoa Tenei: Te Taumata Tuarua, vol Il, page 512.
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FIFTH CAUSE OF ACTION - ECONOMIC DEVELOPMENT AND
UNEMPLOYMENT

Introduction

145.

146.

147.

The fifth cause of action in the Wai 1499 claim relates to the Crown’s
failure to ensure that the Claimants were able to exercise adequate control
over and receive equitable returns from the commercial exploitation of their

lands, mines, and other economic resources.

In support of the Claimants’ economic development and unemployment
Treaty claim, the Claimants adopt the Claimant Generic Closing
Submissions Regarding Economic Development®®® insofar as those
generic closing submissions relate to the commercial exploitation of the

Claimants’ land, mines, and other economic resources.

There are three main ways that the Crown has failed to actively protect the
economic development of the Claimants. The first is that it breached its
fiduciary duty of loyalty when it negotiated with the Claimants regarding the
ironsands mining development and passed legislation that decreased the
bargaining power of the Claimants. The second is that the Crown did not
actively protect the Claimants’ interests with respect to employment
opportunities that could arise out of the ironsands development. Lastly, the
Crown created a land tenure system that was detrimental to the Claimants’

economic development.

Tribunal Statement of Issues

148.

The Tribunal Statement of Issues recognises that coal, limestone and
ironsands mining have all been undertaken in the inquiry district. Coal
mining operations were conducted at numerous locations in the inquiry
district in the nineteenth and twentieth centuries. However, coal mining
operations and production were on a small-scale compared to elsewhere in
New Zealand and mining has now ceased in the district. The most

significant mining has occurred in the Mokau and Mangapehi (Benneydale)

348 Generic Closing Submissions Regarding Economic Development, Wai 898, #3.4.108, dated 19 September

2014.

57



coal fields. Coal mines have been operated by both the Crown and by
private interests. The quarrying of limestone in the inquiry district has
centred on Waitomo. Limestone quarrying remains an important industry
in the district today and has been consistently profitable throughout the
twentieth century. In 1972, ironsands processing at Taharoa commenced
after an agreement was reached with the incorporated owners of Taharoa
C and New Zealand Steel regarding royalty payments and other specific
undertakings. The processing of ironsands at Taharoa has been a highly
profitable operation and remains so today.34°

149. The Waitangi Tribunal’s Statement of Issues raises a number of questions

in relation to this topic. These can be summarised as follows:

a. What Treaty duties does the Crown have in relation to Rohe Potae

Maori and economic development?3%°

b. In what ways have Rohe Potae Maori participated or attempted to
participate in the settler/national economy? Have Rohe Potae
Maori sought assistance from the Crown to do so, and if so,

how?351

C. How has the Crown attempted to ensure that Rohe Potae Maori
and non-Maori had the equal access to economic opportunities?
Has the Crown monitored and protected Rohe Potae Maori

ownership of their lands and resources?3°?

d. Has Crown policy and practice favoured private non-Maori
enterprises and/or interests over Rohe Potae Maori enterprises

and/or interests?3%3

e. Were there impediments to economic opportunities for Rohe

Potae Maori that were not experienced by non-Maori? If so, what

349 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 129.

3% Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 129. issue 22.1.
351 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 129. issue 22.2.
352 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 129. issue 22.3.
353 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 129. issue 22.4.
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were those impediments and to what extent was the Crown

responsible for those impediments?3%4

f. Did the Crown act in bad faith regarding the mining industry?3%

g. What was the effect of such impediments on Rohe Potae Maori’s

ability to access economic opportunities?3°®

h. What rights and interests do Rohe Potae Maori have in

underground resources, in particular ironsands, coal?%’

i. What are the Crown’s Treaty duties in respect of these

underground resources?%®

j- Has legislation of Crown policy/action affected Rohe Potae Maori

interests in underground resources?®*°

Past Tribunal findings

150. The Central North Island Tribunal undertook a review of findings made in
other inquiries relating to development and presented the following
summary, in which it agreed Maori have a right, as property owners, to
develop the properties and taonga guaranteed to them by the Treaty if they
so choose and under their own authority (tino rangatiratanga). Maori are
entitled to develop their properties and taonga by any means that they
consider appropriate. This includes new uses or technologies that were
unknown in 1840. They are entitled to retain a sufficient land and resource
base to develop in the Western economy, in accordance with their
preferences, and to be actively protected in the retention of such a base.
They have a right to share in the mutual benefits envisaged by the Treaty
and promised repeatedly by ministers and officials. They have a right to

354 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.5.
3% Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.6.
3% Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.7.
357 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.8.
3%8 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.9.
3%9 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, page 136, issue 22.10.
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151.

152.

158.

develop as a people in terms of their culture, language, and socio-

economic advancement.3%°

The Treaty right of development extends to intangible as well as tangible
taonga, ‘other properties’ not necessarily specified in either of the Treaty
texts, and the right of Maori property owners to develop or profit from
resources in which they can be shown, on the facts, to have had a
proprietary interest under Maori custom (and that this is so even where the
nature of that property right is not recognised, or has no equivalent, in
British law, and therefore encompasses rivers, lakes, and the water

resource contained therein).%6!

To this summary, the Central North Island Tribunal added that the right of
development included equal access to development opportunities for the
above properties and taonga, on a level playing field with other citizens,
positive assistance from the Crown where appropriate in the
circumstances, which may include assistance to overcome unfair barriers
to development, some of them of the Crown’s making, and the opportunity
for Maori to participate in the development of Crown-owned (formerly
Maori) or Crown-controlled property, resources, or industries in their rohe,

and to participate at all levels.362

In respect of development generally, Tribunals have also found that it is for
the tribes to decide the nature and pace of their development, in
partnership with the Crown.*®®* Where there is a need to redress past
breaches, active development assistance from the Crown may form part of

an appropriate remedy.3%*

The Ironsands Development — What Could Have Been

Breach of active protection and fiduciary duties

360 Waitangi Tribunal, He Maunga Rongo, page 912.

361 Tribunal Statement of Issues, Economic Development, Wai 898, #1.4.3, pages 131-132.

362 Waitangi Tribunal, He Maunga Rongo, page 912.

363 Waitangi Tribunal, He Maunga Rongo, pages 912-913; see also Report of the Waitangi Tribunal on the
Muriwhenua Fishing Claim, page 215; The Ngai Tahu Sea Fisheries Report, pages 270-272.

364 Waitangi Tribunal, He Maunga Rongo, page 910.
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154.

155.

156.

157.

158.

159.

The next section of the submissions will set out the details regarding the
development of the ironsands industry on the Claimants’ land. However,
before discussing the facts, it is important to set out the exact nature of the
Treaty obligations that the Crown owes to the Claimants in this particular

situation.

Te Tiriti has created an obligation on the Crown to actively protect the
Claimants. The principle of active protection is said to create duties that are
analogous to fiduciary duties.®® It is well established that the Crown has a
positive duty to act in good faith towards the Claimants, making sure that
they act fairly and reasonably.3¢¢

However, an important question arises as to what other duties are created
out of this “analogous fiduciary relationship”. In common law and equity, a
fiduciary duty requires that the person in trust acts in the best interests of
the beneficiary. The trustee must avoid self-dealing, avoid conflicts of

interests, and the trustee must ensure that the beneficiary is not exploited.

The Waitangi Tribunal in He Maunga Rongo rejected the Crown’s
argument that this duty is something less than the fiduciary duty known to
the common law or equity.*®” The Waitangi Tribunal stated that this is a

matter to be determined by the superior Courts of New Zealand.3%8

The statement by the Court of Appeal, that the duty of active protection is
analogous to a fiduciary duty,*° has led to some confusion as to what
exactly is owed by the Crown and in what circumstances. It is submitted
that the Court of Appeal was stating that the Treaty obligations owed by
the Crown under the Treaty, are similar to the obligations owed by a

trustee to a beneficiary.

The case law set out below holds that there is, currently, no recognized
general fiduciary owed by the Crown to Maori. However, there is the

possibility that in specific cases, provided that the Crown has expressly or

365 New Zealand Maori Council v Attorney-General [1987] 1 NZLR (CA) at page 664.

366 Te Runanga o Wharekauri Rekohu Inc v Attorney-General [1993] 2 NZLR 301 (CA) at 304.
367 Waitangi Tribunal, He Maunga Rongo Wai 1200, page 1242.

368 Waitangi Tribunal, He Maunga Rongo Wai 1200, page 1242.

369 New Zealand Maori Council v Attorney-General [1987] 1 NZLR (CA) at page 664.
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impliedly undertaken to protect certain interests, fiduciary obligations might
arise. We submit that this is the case in the situation regarding the

development of the ironsands industry.

160. It is submitted that in this particular situation, the Crown has created a
situation where they are acting as a trustee over the Claimants’ ironsands.
As they are acting as a trustee, the law relating to fiduciary obligations
applies to the duties that the Crown owes to the Claimants. This law
relating to fiduciary obligations includes the rules against self-dealing,
protecting the Claimants’ interests, and ensuring that no exploitative

bargaining occurs.

The Canadian Jurisprudence

161. The Canadian position is that there is nothing preventing the Crown from
owing fiduciary duties to indigenous peoples provided that a fiduciary
relationship exists. However, there is no general fiduciary obligation
between the Crown and the indigenous peoples.

162. In Paki v Attorney-General, the Canadian position was described as

follows:

The Canadian authorities are settled. The Crown does not owe a
fiduciary duty at large to its indigenous people or a group of them.
An express undertaking assumed or implied from a particular

instrument to represent or protect a specific interest is required.®"°

163. The Canadian Supreme Court has held that the Crown owes an equitable

fiduciary obligation to indigenous peoples, if two particular factors are met.

These are:

(a) A specific or consignable indigenous interest to the land or
resource;

(b) The Crown has made an undertaking of discretionary control over

that interest.3"*

370 paki v Attorney-General [2009] 1 NZLR 72 (HC), at para 141.
371 Manitoba Metis Federation Inc v Canada [2013] 1 SCR 623 (SCC), at para 51.
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164.The case of Guerin v The Queen is the key decision in this line of authority. In

165.

166.

167.

168.

Guerin, the Crown leased, on behalf of the Musqueam Indian Band, the
Band’s valuable reserve land in Vancouver. Indian land could only be
alienated following “surrender” of the lands to the Crown. The empowering
provision provided that the land would be utilised by the Crown for the use
and benefit of the Band. However, the lease that the Crown entered into
was on less than advantageous terms to the Band, and contrary to the

Band’s express wishes.

The majority held that a fiduciary duty arose in this situation. The statutory
framework established for disposing of Indian land “...places upon the
Crown an equitable obligation, enforceable by the courts, to deal with the
land for the benefit of the Indians.”"2

However, the Supreme Court did state that while “the fiduciary relationship
between the Crown and the Indians has its roots in the concept of
aboriginal, native or Indian title”, the fact remains that this interest does
not, in itself, give rise to a fiduciary relationship between the Indians and

the Crown.3™®

Instead, the key requirement in finding this fiduciary relationship was that
the Crown had mandatorily interposed itself with a statutory discretion to
determine how the Indians could use their land.®* Parliament had
conferred on the Crown a discretion to decide how best to use the Indian’s
land and this had the effect of transforming the Crown’s obligation to a

fiduciary one.3™

The case of Wewaykum affirmed Guerin. It also upheld the principle that
there is no general fiduciary duty owed by the Crown to the indigenous

peoples.®"®

372 Guerin v The Queen [1984] 2 SCR 335 (SCC), at page 334.
373 Guerin v The Queen [1984] 2 SCR 335 (SCC), at page 334.
374 Alex Frame “The Fiduciary Duties of the Crown to Maori: Will the Canadian Remedy Travel?” [2005] WLR 13,

at page 70.

375 Guerin v The Queen [1984] 2 SCR 335 (SCC), at page 340.
376 Wewaykum Indian Band v Canada (2002) 220 DLR (4'") 1.
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169. It also made an important statement regarding the nature of the fiduciary
duty. It held that the fiduciary duty is called into existence to supervise the
way in which the Crown has gradually assumed control over the lives of the
indigenous peoples.®’” The degree of control exercised by the Crown left
the vulnerable indigenous peoples at the mercy of the Crown’s misconduct

or ineptitude.3®

170. However, there were limits to the instances where the fiduciary duty could
be relied on. The duty does not exist at large, but only in relation to specific
circumstances.®® The fiduciary duty can only be relied on when the Crown
has assumed the discretionary control in relation to a matter to a sufficient
degree.3°

171. In Osoyoos Indian Board v Oliver (Town), the Court held that the fiduciary
duty of the Crown is not restricted to instances of surrender®?, but also
arises when there is the expropriation of land for public works purposes.38?
The Court went on to state that although the Crown has the right to
expropriate land in the public interest, a fiduciary duty arises on the part of
the Crown to ensure that there is a minimal impairment of the use and

enjoyment of indigenous peoples’ land.*&

172. The Court held that the fiduciary duty arose out of the legislative
restrictions preventing alienation of the indigenous land. This meant that a
duty arose on the Crown to impair Indian interests to the lowest levels

possible.384

173. In summary, the following points can be made regarding the Canadian

position:

377 Wewaykum Indian Band v Canada (2002) 220 DLR (41, at para 79.

378 Wewaykum Indian Band v Canada (2002) 220 DLR (4™)1, at para 80.

379 Wewaykum Indian Band v Canada (2002) 220 DLR (41, at para 81.

380 Wewaykum Indian Band v Canada (2002) 220 DLR (4™)1, at para 83.

381 Surrender is the process by which the Canadian Aboriginal people are able to alienate land to the Crown. The
Canadian position prevents the sale of this land to any other party other than the Crown. A particular process
needs to be followed in order for the surrender to be valid. See Joan Holmes Reserve Land Surrenders at
http://www.joanholmes.ca/Reserve%20Surrender%20Research%20Paper.pdf

382 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at para 52.

383 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at para 52.

384 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at para 54.
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(a) There is no general fiduciary obligation owed by the Crown
towards indigenous peoples;

(b) In most cases, the undertaking giving rise to the fiduciary duty is
found in the legislative provisions preventing the indigenous
peoples from having full enjoyment of their land;

(© The duty is defined as a duty to deal with the land for the benefit
of the indigenous peoples and to avoid an exploitative bargain.

The New Zealand Position

174, The doctrine of fiduciary duty in relation to Maori-Crown relations has had a

mixed reception in New Zealand.

175. While it is true that the Court of Appeal has consistently stated that the
Crown’s duty to Maori is analogous to a fiduciary duty,®® this is not the
same as saying that the Crown has a fiduciary duty to Maori. In other
words, according to the Court of Appeal, the principles of Te Tiriti give rise
to a Crown-Maori relationship that can be said to be fiduciary in nature,
thereby incorporating into that relationship fiduciary principles such as

good faith, reasonableness, trust, openness and consultation.8¢

176.  In obiter in New Zealand Maori Council v Attorney-General,*®’ the Court of
Appeal went as far as stating that fiduciary duties sourced from the Treaty
itself could not form the basis of an action in New Zealand courts. That
case stated that the law of fiduciaries informs the key characteristics
between Maori and the Crown. However, it does this by way of analogy
and not direct application. The Court stated that there would be difficulties
in applying certain principles, such as the duty to not place itself in a

385 New Zealand Maori Council v Attorney-General [1971] 1 NZLR 641 (CA); New Zealand Maori Council v
Attorney-General [1989] 2 NZLR 142 (CA).

386 New Zealand Maori Council v Attorney-General [1996] 3 NZLR 140 (CA) at page 169, New Zealand Maori
Council v Attorney-General [1987] 1 NZLR 641 (CA) at 667 and Te Runanga o Wharekauri Rekohu Inc v
Attorney-General [1993] 2 NZLR 301 (CA) at 304.

387 New Zealand Maori Council v Attorney-General [2007] NZCA 269 (“The Te Arawa Case”), at para 84.

65



177.

178.

179.

180.

position of conflict of interest when it owed a duty to the population as a

whole, and not just to Maori.388

However, the Court of Appeal’s position should be contrasted with
statements made by the Supreme Court in the recent Paki decision.®
There Elias CJ states, albeit as obiter, that she is “...not convinced that it is
inappropriate to apply principles developed in connection with duties of a
fiduciary nature recognized in equity, as seems to have been suggested in
the controversial 2007 decision of the Court of Appeal in New Zealand
Maori Council v Attorney-General.”%

Her Honour went on to state that it is not inconceivable that circumstances
may arise in which a presumption of undue influence may be inferred in
cases of land transactions involving the Crown and the indigenous
peoples.®®! Whether or not a fiduciary relationship would be found would
depend on the circumstances that surrounded the potential claim.*%? For
example, the position of vulnerability that Maori were in would be a very
relevant consideration.®®3® Overall, the position, according to the Chief
Justice, was that it was arguable that the Crown can be held to have

breached duties of good faith and fair dealing.®%*

Justice McGrath also supported the proposition that a fiduciary relationship
could be found. He stated that “the unique nature of the relationship
between the Crown and Maori may mean it is appropriate to recognize the
existence of a sui generis fiduciary duty even through the application of
general equitable principles developed in relation to private commercial

transactions or relationships may not give rise to such a duty.”%

According to Justice McGrath, obiter in the SOE Case raises the possibility
that the Crown may owe a fiduciary to Maori under New Zealand law. This
would not mean that the Treaty is being directly enforced by the domestic

394 paki v Attorney-General [2014] NZSC 118
39 paki v Attorney-General [2014] NZSC 118

388 New Zealand Maori Council v Attorney-General [2007] NZCA 269 (“The Te Arawa Case”), at para 84.

389 paki v Attorney-General [2014] NZSC 118 (SC) (“Paki No 2”).

390 paki v Attorney-General [2014] NZSC 118 (SC) (“Paki No 2”), at para 150.

391 paki v Attorney-General [2014] NZSC 118 (SC) (“Paki No 2"), at para 151.

392 paki v Attorney-General [2014] NZSC 118 (

393 paki v Attorney-General [2014] NZSC 118 (
(
(

SC) (“Paki No 2”), at para 160.
SC) (“Paki No 2”), at para 162.
SC) (“Paki No 2”), at para 162.
SC) (“Paki No 2”), at para 186.
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182.

183.

184.

185.

courts, but instead a sui generis duty would arise in particular

circumstances.3%

Justice McGrath stated that the Courts were also limited in developing the
common law in areas which have already been addressed by legislation.*®’
His Honour was concerned that the recognition of an enforceable duty of
good faith in the general Courts may cut across the legislatively created
Waitangi Tribunal process for addressing breaches of the Treaty of

Waitangi.3%

Justice Young echoed Justice McGrath’s comments on this respect. His
Honour stated that the Treaty of Waitangi Act already provides a process
by which parties can base claims regarding the principles of the Treaty.
This process is able to provide a “more flexible mechanism for addressing

the underlying grievance than the rules of equity”.>%°

Both of the Justices state that the right jurisdiction for such a claim is the
Waitangi Tribunal. It has the power and ability to determine the obligations

that the Crown owes to the Claimants.

Justice Young also had serious concerns regarding whether any claims
were barred by both time limitation and laches.*® His Honour presented
three main issues with any fiduciary duty claim. The first was that it was
quite artificial given the differences of the 19" Century and today.**
Secondly, the Court may be “overreaching” by the Courts trying to extend
existing legal principles to the conditions of the past.®? Lastly, it would be

distinctly unfair given the delay in the proceedings being brought.43

Although the concerns of Justices Young and McGrath need to be
considered, it is submitted that these abovementioned concerns are not so
much of an issue for the Waitangi Tribunal. The Tribunal has the
jurisdiction to look at historical claims and is not limited by the doctrine of

laches or statutory limitations. This is pointed out by Justice Young where

3% paki v Attorney-General [2014] NZSC 118
397 paki v Attorney-General [2014] NZSC 118
398 paki v Attorney-General [2014] NZSC 118
399 paki v Attorney-General [2014] NZSC 118
400 paki v Attorney-General [2014] NZSC 118
401 paki v Attorney-General [2014] NZSC 118
402 paki v Attorney-General [2014] NZSC 118
403 paki v Attorney-General [2014] NZSC 118

“Paki No 2”), at para 186.
“Paki No 2”), at para 189.
“Paki No 27), at para 192.
“Paki No 27), at para 288.
“Paki No 27), at para 312.
“Paki No 27), at para 285.
“Paki No 27), at para 286.
“Paki No 2”), at para 287.
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he states that “Under the Treaty of Waitangi Act there are no limitation
issues.” Neither is the concern with “over-reaching” or with the
consideration of past events from long ago a hindrance to the Waitangi
Tribunal in circumstances where the jurisprudence for doing so is now

quite developed.

186. Another important case, although not authoritative, is the historical case of
R v Symonds.*®® Chapman J describes how he saw the legal relationship

between the Crown and Maori:

...But this necessarily arises out of our peculiar relations with the
native race, and out of our obvious duty of protecting them, to as
great an extent as possible, from the evil consequences of the
intercourse to which we have introduced them, or have imposed
upon them...The existing rule, then, contemplates the native race
as under a species of guardianship. Technically, it contemplates
the native dominion over the soil as inferior to what we call an
estate in fee: practically, it secures to them all the enjoyment from
the land which they had before our intercourse...From the
protective character of the rule, then, it is entitled to respect on
moral grounds, no less than to judicial support on strictly legal

grounds.

187. Although it is not specifically mentioned, Chapman J refers in effect to the
existence of a fiduciary relationship between the Crown and Maori, which
he describes as a “species of guardianship”. Notably this enunciation of the

existence of the duty in New Zealand was made long ago.

188. Although the legal position has not been settled definitively here in New
Zealand, there is some basis for the proposition that sui generis fiduciary
obligations could nevertheless apply in particular situations in New

Zealand.

189. Although the Crown’s fiduciary obligations to the Claimants may be

enforceable in the general Courts of the land, it is acknowledged that

404 paki v Attorney-General [2014] NZSC 118 (SC) (“Paki No 2"), at para 288.
405 R v Symonds (1847) NZPCC 387 (SC), 390, at para 243.
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190.

consideration of the doctrine by the Tribunal is jurisdictionally
inappropriate. This has been previously held by the Tribunal where it was
said that “[t]he jurisdiction of the Tribunal...does not extend to anticipating

the Courts by purporting to declare the scope of the common law”.4%

However it is within the Tribunal's power to consider the particular
obligations the Crown owes to the Claimants’ in accordance with the Treaty
principle of active protection. As discussed, the Crown-Maori relationship is
considered to be one that is analogous to a fiduciary relationship. As such,
the law of fiduciary duties can assist with defining the obligations on the
Crown that the principle of active protection gives rise to. Thus we submit
that for the purposes of the Claimants’ claim, the legal position is as

follows:

The principle of active protection is analogous to the equitable
doctrine of fiduciary duties;

Therefore, the law regarding fiduciary duties is applicable to the
understanding and application of the principle of active protection;

A breach of active protection will occur where the Crown has
contravened their obligations of loyalty to the Claimants by failing to
disclose relevant matters, or by acting in breach of the rule against
self-dealing, or by permitting an exploitative bargain;**” and

A breach of the duty will result in compensation being paid. In the
situation where resources were lost as a result of the breach, return

of those resources should be encouraged wherever practicable.*%

The Ironsands Development — The facts

191.

The first planning for mining at Taharoa began in 1949 when the
Geological Survey surveyed Taharoa ironsands.*® It is not known if the

survey took place with the permission of the land owners.

406 Turangi Township Report, Wai 84, page 289.

407 For the formulation of the obligations arising from this duty see Ermineskin Indian Band and Nation v Canada
2009 SCC 9[2009] 1 S.C.R. 222 at para 39, Osoyoos Indian Band v Oliver (Town) 2001 SCC 85 at 154, Briston
and West Building Society v Mathew [1998] Ch 1 (CA) at 18.

408 Adapted from Alex Frame “The Fiduciary Duties of the Crown to Maori: Will the Canadian Remedy Travel?”
[2005] WLR 13, at page 86 and Wai 898, #A116, Brief of Evidence of Alex Frame, dated 12 November 2012, at
para 38.

69



192. At that time, the Iron and Steel Industry Act 1937 was in force. The Act had
the aim of establishing a state iron and steel industry. The Act stated that
no other person than the Crown is entitled to mine for iron-ore on any lands
in New Zealand, including from ironsands deposits.#’® The Crown was
entitled to mine an area for iron-ore without needing any further authority
other than the Act.*!! The Act further enabled the Crown to take any land,
under the provisions of the Public Works Act 1928, for mining or any other

purpose associated with mining for iron-ore.

193. In 1954, the Crown repealed the 1937 Act. It believed that the
establishment of an iron and steel industry was a matter for private

enterprise and should not be a nationalised industry.*2

194, In 1956, a syndicate of businesspeople (‘the Syndicate”) became
interested in the mining of ironsands at Taharoa, on the west coast just
below the southern end of the Kawhia Harbour. In 1957, the syndicate
applied under section 30(a) of the Mining Act 1926 for a declaration that
the Taharoa ironsands area be opened for prospecting.**® This section
enabled the Native Land Court to declare, the whole or a portion of Maori
land, open for prospecting without the consent of the owners or occupiers

of that land.***

195. The Syndicate also wanted to obtain the rights to mine the area if the
prospecting was successful. So, they also made an application under
section 30(b) of the Mining Act 1926. Section 30(b) of the Mining Act
allowed the Native Land Court to cede Maori land to the Crown for mining
purposes as specified by the agreement between the Crown and the

“majority of the Native owners...”*®

409 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 247.

410 1ron and Steel Industry Act 1937, section 4.

411 Iron and Steel Industry Act 1937, section 5.

412 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 249.

413 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 483.

414 Mining Act 1926, section 30(a).

415 Mining Act 1926, section 30(b).
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197.

198.

199.

200.

Although they lodged the section 30(b) application, the Syndicate wished
to reach agreement with the Maori owners regarding mining rights rather
than rely on the power under section 30(b) of the Mining Act 1926.%%® The
application was only lodged to ensure that their right to mine could be
protected if they undertook a costly prospecting mission and then weren’t

able to agree with the Maori owners regarding the mining rights.

The Court heard from both parties regarding the section 30(a) application
but decided to not make any orders. Instead, the Court referred the matter
back to the parties to attempt to reach an agreement.*’

However, the Court did make some comments for the Maori owners to
consider. It was stated that although their ironsands deposit was a valuable
one, it was not the only one in the country. The owners should “prudently”
consider whether this opportunity to have their land surveyed should slip
by because of unreasonable demands for royalties. The Court stated that
this type of survey was one that was probably impossible for the Maori
owners to undertake themselves due to their lack of technical skill or

monetary resources.*®

The Maori owners of the ironsands area were very supportive of the mining
idea. In order to make it easier to deal with the ironsands area, the Maori
owners set about creating incorporation (“the Incorporation”) that would
include and represent all of the owners in the Taharoa ironsands area.*'°
The Taharoa Incorporation included the Claimants and the Claimants’
tupuna. The Native Land Court confirmed the incorporation for the purpose

of negotiating a cessation of land to the Crown for mining purposes.

By 1958, the Crown had become interested again in establishing a steel
industry and wanted to have the Taharoa area ceded for mining purposes

416 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 483.
417 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 488.
418 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 489.
419 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 494.
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202.

203.

204.

as soon as possible.#?® By 1959, the Syndicate had broken up and had

made no progress on reaching an agreement with the Maori owners.*?!

In June 1959, a meeting was held between the Incorporation and the
Mines Department in an attempt to agree to the cession of the land for
mining purposes. When the discussion turned to the matter of royalties, the
Mines Department official was quick to identify the disadvantages of the
Taharoa site. It can be presumed that this was in order to ensure that a
reasonable rate of royalties could be agreed to.*??

Before any agreement was reached, the Government decided to enact the
Iron and Steel Industry Act 1959. The Act was quite similar to the Iron and
Steel Industry Act 1937. It vested the right to prospect and mine for
ironsands in the Crown in certain areas, including the Claimants’ Taharoa
site.*?® The purpose of the legislation was to ensure that the Government

could set up an operating company that would be able to mine ironsands.

The legislation would ensure that private speculators did not dominate the
market and push the price of the ironsands to such a high level that it
would become difficult for the Crown’s operating company to be viable.4?*
The Crown would be given the sole discretion to determine who could

prospect and mine for ironsands in New Zealand.*?®

Reports sent to the Crown from its various departments suggest that
another benefit of the legislation was that it would ensure that the
Incorporation does not begin demanding exorbitant amounts of royalties.
The reports suggested that it was best to agree with the Incorporation, at
an early stage, to a fixed, reasonable rate of royalty before the deposit had

been prospected to ensure that exorbitant royalties were not demanded. If

420 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 251.

421 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 251.

422 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 497.

423 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 508.

424 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 499.

425 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 450.
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royalties were bargained for after the deposit had been proved, the
Incorporation would have been placed in a much stronger bargaining

position.42¢

Furthermore, the reports suggested that the legislation should include
provisions which allowed the Crown to invoke the Public Works Act if it
wished. This would further ensure that the rate of royalties was set at a

reasonable rate.*?”

The Incorporation was told of the Bill on 2 October 1959, and was given
until 7 October 1959 to respond. This was very late in the piece. The
solicitor representing the Incorporation made it clear that although the
Incorporation had not been consulted, the Incorporation would generally
agree with the creation of the legislation. They had already commenced
negotiation regarding the cessation to the Crown of their rights to the
ironsands before the legislation had been introduced in any case. The
Incorporation understood that a monopoly on ironsands mining would be
created and therefore believed that it was best for the Crown to control the

mining in order to protect their interests.*?8

However, the solicitor made it clear to the Crown that the Taharoa
ironsands site was the Incorporation’s greatest asset. For this reason it
was not fair that the royalties should be capped as the Incorporation should
be able to seek a royalty which was reasonable to them in the
circumstances.*?® Even if this meant that they asked for an exorbitant

amount for this asset.

Furthermore, the vesting rights were originally temporary, set to expire in
1968.4%° In 1965 the legislation was amended making the nature of the
vesting permanent. The Claimants’ tupuna may have not supported the Bill

had they known that the vesting rights would later on be made permanent,

426 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 501.

427 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 501.

428 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 507.

429 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 1711.

430 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 520.
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leaving them without any further opportunity to review the royalty being

paid.*3!

The legislation placed a cap on the amount of royalties that the
Incorporation was entitled to if ironsands were mined from their land. This
created a Crown-imposed cap on the benefit that the Claimants could

receive from having their lands mined. 432

In 1961, the New Zealand Steel Company (“the Company”) was set up.
This was a wholly, Crown owned company which aimed to mine the
Taharoa ironsands area. It was granted the right by the Crown to prospect

the area.*3

In 1965, the Company was publically floated.*** However, when mining

began to Taharoa, the Company was still substantially state-owned.**®

In 1968, the Company sought permission from the Incorporation to drill the
Taharoa ironsands area for survey and prospecting work.**® The Maori

owners agreed with the elder Tai Te Uira stating*’:

Today we see a new group, a New Zealand company, today we will
agree to allow you to go in there for the benefit of your company and

the benefit of our people.

In 1972, the Crown approved the Company’s right to mine this area under
the Iron and Steel Industry Act 1959.43%

431 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 507.

432 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 509.

433 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 512.

434 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 252.

435 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 262.

436 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 252.

437 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 252.

438 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 255
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The Crown chose not to use the power it had under the Iron and Steel
Industry Act to take the land for mining purposes. Under that Act, the
Crown had the power to either take the land for mining purposes, in
exchange for compensation, or vest the mining rights in the land in the
Crown but leave the ownership in the hands of the Claimants. However, it
is clear that at no point did the Crown use the land taking provisions under
the Act.**°

Instead, the Company negotiated directly with the Incorporation regarding
leasing the land to use for mining. The Company and the Incorporation
agreed to a lease arrangement which contained a number of conditions

such as the rate of royalties and that the term would be for 70 years.

The Incorporation understood that it was impossible for them to determine
what sort of bargain would be fair in the circumstances regarding the lease
arrangement.**® The Incorporation wished to receive an interest in the
profit that was made via the ironsands operation. With this in mind, one of
the terms of the lease arrangement was that the Company agreed to sell

the Incorporation a five percent stake in the business.*!

There is uncertainty about whether the royalty rate that was agreed to
between the Incorporation and the Company was subject to the royalty cap
specified in the lron and Steel Industry Act 1959. The cap was only
mandatory if the Crown used the legislation to vest the mining lands in the
Crown. This did not happen in the Taharoa situation so there was no way
of determining whether the cap played a part in the creation of the royalty
payment agreement between Incorporation and the Company.#4?

The original agreement provided for royalty payments of 15 cents per ton
of iron ore concentrate for a period of five years, then 25 cents per ton for

the following five years, and from then on an annual increase according to

439 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 248.

440 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 254.

441 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 254.

442 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 509.
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the Consumer Price Index.**® The Crown scrutinised the lease agreement
and had some input into it but it did not seem to be concerned regarding

issues relating to the level of royalty payments.##

The Creation of a Fiduciary Relationship

219.

220.

221.

222.

Vernon Houpapa and Trevor Houpapa provided evidence in relation to the
economic development of the ironsands at Taharoa. They are the
Claimants in regards to this specific claim.*** The Claimants are
shareholders of the Incorporation that was formed to facilitate ironsands
mining. The Claimants used to get dividends from the ironsands company.
Now they get nothing and this is the situation until the Incorporation is able

to turn a profit.44

It is submitted that the Crown owes the Claimants duties akin to a fiduciary.
The Claimants had a specific legal interest in the ironsands land, and as
set out below, the Crown has interfered with this legal interest. As a result,
the Crown has assumed control of this legal interest and therefore the
Crown has created a relationship similar to that of a trustee and
beneficiary. In the event that the Waitangi Tribunal should find that the
Crown has breached its obligations as a trustee, it is possible for the
Tribunal to then find that the Crown has beached the principle of active

protection.

The Claimants a guaranteed right to full, exclusive and undisturbed
possession, over their land and other properties. Maori have the right to
develop their properties and land as they see fit. As discussed above, this
was a right guaranteed to them under Te Tiriti 0 Waitangi.

There is a history of Crown legislation that promoted and enabled the
interference with the Claimants’ property guarantee over the ironsands.
First of all, Section 30(a) of the Mining Act 1926 authorised the Native

443 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 254.

444 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 255.

445 Joint Brief of Evidence of Vernon Houpapa and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013.
446 Joint Brief of Evidence of Vernon Houpapa and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013, at

para 74.
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223.

224,

225.

Land Court to declare, without the agreement of the Maori land owners,
that any Maori land be open for prospecting.**” Section 30(b) authorised
the Native Land Court to declare that Maori Land be ceded to the Crown
for mining purposes, provided this was agreed to by a majority of

owners.*4®

Both sections of the Mining Act 1926 represented an interference with the
Claimants’ right to determine their own affairs with regards to their land.
We submit that any prospecting or mining of ironsands should only have
been conducted with the landowners’ consent. The Native Land Court
should not have been statutorily authorised to make declarations regarding
the use of Maori land. The legislation constitutes a breach of the property
guarantee in Article Il of the Te Tiriti o0 Waitangi.

With the introduction of the Iron and Steel Industry Act 1937 and the Iron
and Steel Industry Act 1959 (“the Act’), the Crown’s ability to interfere with
the Claimants’ property rights was significantly increased.*® The Act
provided the Crown with the absolute right to prospect certain areas of
New Zealand. Schedule 1 of the Act covered a 3 mile strip of land along
the west coast of the North Island that included the Claimants’ lands.**°
The Act also allowed the Crown to mine within the ironsands area without

consent from the landowners.*%!

No other person or entity was entitled to prospect or mine this area without
first receiving permission from the Crown.**? The Act also gave the Crown
the power to authorise any person or entity to enter on the ironsands area
for the purpose of prospecting or mining, without the authorisation of the

landowners.*%3

447 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 483.

448 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 483.

449 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 634.

450 |ron and Steel Act 1959, Schedule 1.

451 Iron and Steel Act 1959, section 3(1) and section 3(2).

452 Iron and Steel Act 1959, section 3(3).

453 |ron and Steel Act 1959, section 6.
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226.

227.

228.

229.

230.

The last provision in this Act which affected the Claimants’ rights was
section 9. This section stated that the owner of any ironsands land area
that is taken under the Act for mining purposes will be paid a maximum

royalty of nine pence for every ton of ironsands mined.

The Public Works Act 1928 operated in concert with the Mining Act and the
Iron and Steel Industry Acts. This Act enabled the Crown to take land in
the interests of the public. This public interest included mining a specific

land area.***

The Act’s abrogation of the Claimants’ property guarantee over their lands
and ironsands resource was total. It amounted to a nationalisation of the

resource by the Crown. It was a raupatu.

The Tribunal has said previously,*® in a situation involving the Public
Works Act 1928 and the Turangi Township Act 1964, that when those
pieces of legislation worked in concert, they were not just inconsistent with

the Treaty but were:

tantamount to a unilateral abrogation of Article 2, in that they
deprive Maori owners of any protection of their Treaty rights under
Article 2. Far from actively protecting Maori owners’ right not to be
deprived of their land without their consent and at an agreed price,
they have been denied such protection by the powers vested in

the Crown...”*6

It is submitted that the cumulative effect of the legislation enacted by the
Crown in relation to the Claimants’ ironsands land had the same effect.
The enactment of the legislation was a breach of active protection in itself,
even if the Crown did not have to resort to the use of the provisions of the

various Acts in this situation.

454 Iron and Steel Act 1959, section 7.
455 David Alexander, Public Works and other takings in Te Rohe Potae, Wai 898, #A63, page 90.
456 Waitangi Tribunal, Turangi Township Report, Wellington, 1995, page 302
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231.

232.

233.

234.

It is further submitted that the enactment of the various legislation created
an obligations on the Crown to the Claimants that are akin to a fiduciary

obligation.

As discussed above, the Canadian case law has accepted that in some
situations a fiduciary obligation can arise between the indigenous peoples
and the Crown. It is not a general fiduciary obligation owed by the Crown in
all situations. However, it arises when legislative provisions are enacted
which prevent indigenous peoples from having the full enjoyment of their
land. When this occurs, the Crown has a duty to deal with the land for the
benefit of the indigenous peoples and ensure that no exploitative bargain is
reached.

In this situation, the various legislation removed from the Claimants the
right to the full enjoyment and benefit of their land. The Claimants were
unable to mine the land themselves if they wished without the Crown’s
consent. The Claimants were unable to unilaterally decide on whether an
organisation or company could prospect or mine their land without first
obtaining the Crown’s consent. Also, under the Act, the Claimants would
have been unable to determine for themselves the amount of royalty that

they wished to receive. The Crown had absolute control over their land.

Through the removal of the Claimants’ rights, the Crown has created a sui
generis relationship akin to a fiduciary relationship. Therefore, the Crown
should be required to act with the utmost good faith towards the Claimants.
The Crown should be required to ensure that it has acted to fully protect
the Claimants’ best interests, has not breached the rules against self-

dealing and has ensured that any bargain arranged was not exploitative.

Breach of Active Protection and Fiduciary Duty

235.

236.

The Crown has breached its fiduciary duty by acting against the rules of
self-dealing, failing to actively protect the Claimants’ interests and by

permitting an exploitative bargain. This occurred in a number of ways.

As discussed above, the legislation implemented by the Crown, such as
the Mining Act 1926 and then the Iron and Steel Industry Act 1959,
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237.

238.

239.

240.

241,

abrogated the Claimants’ landowner rights to a significant degree if not
altogether. It took away the Claimants’ right to the full exclusive use of their

land.

The legislation attempted to protect the interests of the Crown in the first
instance and then the Claimants’ interests. It is submitted that such
conduct is in breach of the duty to actively protect the Claimants’ rights

because it breaches the rule against self-dealing.

The legislation was geared moreso towards ensuring that the Crown got
value from the ironsands instead of putting the interests of Maori first. The
Mining Act as well as the Iron and Steel Industry Acts were for the benefit
of the Crown. Specifically, the Iron and Steel Industry Acts ensured that the
iron industry in New Zealand would be effectively nationalised. Meaning
that it would be Crown-led, valuable to the Crown and the benefits of
ironsands mining would not be overly distributed to other parties such as

Maori.

There were a number of instances from the Cleaver and Alexander
research reports where it was evident that the Crown put its interests
before the claimants’ interests. For example, in June 1959, a Mines Official
attempted to persuade Taharoa Maori to keep the royalty rate low by
outlining to them the disadvantages of the Taharoa site as well as
identifying the fact that there were other ironsands sites in New Zealand
that could be mined.

Reports sent to the Crown argued that the Iron and Steel Industry Act 1959
should be introduced to ensure that any royalty rate bargained for was kept
low. Such an argument was not an act of good faith on the Crown’s part.
There is evidence that the Crown delayed its determination of the size of
the ironsands deposit until after negotiations with the Maori landowners in
case the magnitude of the deposit gave the landowners leverage. Such
conduct breached the rule against self-dealing and/or it constituted an

exploitative bargain.

Furthermore, by introducing the legislation, the Crown ensured that it could

vest the right to mine ironsands in the Crown without seeking agreement
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form the Taharoa owners. This significantly reduced the bargaining power
of the Taharoa Maori and again it was not an act of good faith.
Furthermore, the Crown put a cap on the maximum royalty rate reducing

again the Claimants’ bargaining power.

242, Alexander stated in evidence that the Company seemed to have set the
level of what was reasonable regarding the amount of royalties that should
be received for ironsands extraction. Various comments made to Taharoa
Maori made it clear that if they asked for anything higher than that amount,
it would be deemed to be unreasonable and they may lose out on the

economic benefit.*>’

243. Under the duties of active protection, ordinary diligence and ensuring that
there was no exploitative bargain, the Crown was required to ensure that
the interests of Maori were looked after during the negotiations for the
mining lease. The Crown should have actively protected Taharoa Maori
and ensured that they received the most that they could possibly receive
via royalties instead of attempting to reduce their bargaining power and

reduce the amount of royalties paid to them.

244, The Crown was on notice about protecting the claimants’ interests in this
respect. The Crown was specifically asked by a member of public as to
whether they needed to actively protect the interests of Maori during the
negotiations process.**® However, the Crown refused and took few if any
steps to ensure that Maori were receiving a fair bargain. Alexander
identified that there was a huge imbalance of power between the two
negotiating parties.**® The Claimants were sorely under- qualified in terms
of professional and technical knowledge in both finance and mining.*° It is
submitted that the lack of protection received by the Claimants during this
period had a detrimental effect on the level of royalties and bargaining
power that they had during this process.

457 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 1708.

458 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 522.

459 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 1715.

460 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 1716.
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245. When the royalty rate was negotiated during the mining lease
arrangement, there is no direct evidence as to whether the royalty cap
specified in the legislation was taken into account at the time that the
mining arrangement was agreed to. However, it is submitted that there was
a link as the Claimants were aware that if they did not agree, the Crown
could take the required lands and pay the royalties set out in the
legislation. The pressure the Crown created with its legislative machinery

forced the landowners to accede to the Crown’s demands.

246. As stated above, the various acts of the Crown ensured that the bargaining
power of the Claimants was reduced so as to reduce the amount that could
be sought from royalties. A part of this was the fact that there was a
potential cap on the amount of royalties that the Maori could receive if the
Crown used its power under the Iron and Steel Industry Act to vest the land

in Crown hands.

247. The fiduciary duty owed by the Crown has also been breached by the
Crown who thereby benefitted from the negotiations. Through the Iron and
Steel Industry Act, the Crown established a nationalised iron and steel
industry. In order to protect its newly acquired interest, the Crown created
an entirely Crown-owned company to first investigate and then mine the

ironsands.

248. This meant that the Crown directly profited from the mining of the
ironsands in breach of the fiduciary duty against self-dealing and the duty
of actively protecting its beneficiaries’ interests. The Company was
publically floated in 1965 so it cannot be said that it exclusively benefited
from the mining of ironsands. However, according to Cleaver, the Crown

significantly owned the Company when mining began.*6!

249. Self-dealing is not totally prohibited in a trustee-beneficiary relationship.
However, the trustee must ensure that it discloses all relevant facts to the
beneficiary and also that it still ensures that the beneficiary benefits to the
utmost out of the deal and is not exploited. In this case, due to the

numerous situations where the Crown reduced the bargaining power of the

461 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 262.
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250.

Claimants, it cannot be said that the Crown has complied with those

requirements.

In summary, the actions taken by the Crown has meant that it has
breached the duties it owed to the Claimants of actively protecting its
interests, of fair dealing, and of ensuring that it did not profit from the
relationship. The Crown has taken advantage of the position of power it
held in this situation and has therefore not upheld the duties it owes under
Te Tiriti.

The Detriment to the Claimants

251.

252.

There is no question that the Claimants have received some benefit from
the mining of their ironsands. It has been suggested that the asset base
that has been built from the royalties received from ironsands is in excess
of $50 million.*%? Furthermore, the Taharoa ironsands example has been
touted as one of the few examples where Maori owners have managed to

significantly benefit from their land and resources.*%

The Crown attempted to paint this picture during their cross examination of
Mr Cleaver. Through this cross-examination, Cleaver admitted that the
Incorporation has a “substantial asset base™% and that it has “benefitted
from it substantially”.*®®> However, it is submitted that despite this
comparatively successful situation, the Crown’s breaches set out above
have resulted in detriment to the Claimants. Although Taharoa Maori have
managed to create significant wealth from the ironsands resource, this is a
drop in a bucket compared to the amount of revenue from the mining that
has been created in total and that will be created well into the future. More
importantly, the comparative success does not somehow make the

Crown’s actions right.

462 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 257.
463 Generic Closing Submissions Re Economic Development, Wai 898, #3.4.108, dated 19 September 2014,

para 667.

464Transcript of Hearing Week 14, Wai 898, #4.1.20, dated 02 September 2014, page 745.
465 Transcript of Hearing Week 14, Wai 898, #4.1.20, dated 02 September 2014, page 745.
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253.

254.

255.

256.

257.

Currently, 43 million tons of iron ore, known as titanomagnetite, have been
exported from the Taharoa site.*®® Drilling has established that there are
300 million tons that can be mined at Taharoa.*®’ The average annual
amount of ironsands exported is 1.5million tons at an estimate of around
$30 million per year in revenue.*®® The mining of ironsands is planned to

continue for some years to come. 4°

The amount of royalties received by the Incorporation only equates to
about 10 percent of the Company’s annual revenue.*” This is although the

Claimant and the other Taharoa Maori own 100 percent of the resource.

This financial data shows that there is still significant wealth that can be
generated from the ironsands in Taharoa. If the Crown had actively
protected and acted in concert with the Maori in the region, the Claimants

would be in a healthy financial position.

It should be noted that the $50 million asset base is not comprised solely of
the royalties that the Incorporation has received from the Company. On
behalf of the owners, the Incorporation has invested profitably in farms and
in businesses.*’* In the 1970s for example, the Incorporation invested in
afforestation and has planted 1000 hectares in pinus radiata.*’> The $50

million asset base has been created through prudent management.

Furthermore, the Claimants themselves haven't received the windfall that
the Crown would have us believe. Verna Tuteao provided evidence
regarding the Taharoa ironsands. She stated that there is a perception that
the people of Taharoa are millionaires.*”® However, that is not the case.

The shareholding in the Incorporation is not spread universally across all of

466 Generic Closing Submissions Re Economic Development, Wai 898, #3.4.108, dated 19 September 2014,
467 Generic Closing Submissions Re Economic Development, Wai 898, #3.4.108, dated 19 September 2014,
468 Generic Closing Submissions Re Economic Development, Wai 898, #3.4.108, dated 19 September 2014,

469 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 11.

470 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 256.

471 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 257.

472 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 257.

473 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 57.
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258.

259.

260.

261.

Ngati Mahuta. There are some hapu members who have no shares, while

some have significant shares.*’*

The Claimants state that outside interests came in to mine the ironsands
because the Claimants did not have the finance to set up their own
company.*”® The Claimants’ evidence is that if the Government had
supported them, they could have mined the ironsands themselves. That
way they could have owned the land, run the business and sold the

ironsands, all for the benefit of Maori in Taharoa.*’®

Cleaver confirms that with the right support and encouragement from the
Crown, Te Rohe Potae Maori could have utilised their resources in a way
which could have secured them a better future than what actually
eventuated.*’”” Ironsands mining has been the most important industry
economically for the people of Te Rohe Potae.*”® Cleaver further states
that while the Claimants have and will continue to receive royalties from the
mining activity; it is fair to say that they have not received the full benefits

that could have been attained.*”

As set out in the Generic Closing Submissions regarding Economic
Development, Te Rohe Potae have sought assistance from the Crown to
develop their lands and their local economies from the beginning of the
settlement of the area. However, the Crown was always pre-occupied with
acquiring the same lands and resources for its own purposes, in breach of

the duty of active protection and the fiduciary duty of loyalty.4

Te Rohe Potae Maori were encouraged by the Crown to have expectations
in relation to the economic development of their forestry, mining, fishing
and tourism resources. The negotiations that preceded the construction of
the North Island Main Trunk railway were an important step in the opening
of the Rohe Potae to European settlement and development. The

474 Transcript of Hearing Week 3, Wai 898, #4.1.19, dated 29 January 2014, page 58.

475 Joint Brief of Evidence of Vernon and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013, para 75.
476 Joint Brief of Evidence of Vernon and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013, para 76.
477 Transcript of Hearing Week 14, Wai 898, #4.1.20, dated 02 September 2014, page 818.

478 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, pages 11, 262.

479 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 11.

480 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 2.5.
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Government's representative during the negotiations was John Ballance.
He told Maori that the NIMT would enable them to "develop" the value of
their land resources.*®! However, Ballance’s words were largely empty.
Comparatively little Maori land and resource development has taken place
since the 1880s. Mining the ironsands was a rare opportunity for an
appropriate and long overdue sharing of New Zealand’s considerable

wealth but once again for the Maori, it was not to be.

262. Cleaver states that the financial outlay required to mine the Taharoa
ironsands was around $7.5 million, and he says that it was unlikely that the
Claimants would have been able to raise such a sum themselves to run the
operation.*® The inference from this is that the Claimants should be
grateful for what they have. However, we note that the Government moved
to protect its interests by establishing the Crown owned entity, the New
Zealand Steel Company. The Government created and invested heavily in
this company. Such a significant outlay was forthcoming because of

confidence that the ironsands industry would be profitable.

263. We submit that if the financial outlay that the Government used to create
the Company had been invested on the Claimants’ behalf instead, with the
Government taking a royalty that was capped, the Claimants would have
been in a position to establish the mining company themselves. Thus they
would have then been in a greater position currently to ensure that all

Taharoa Maori benefited equally from the exploitation of their resources.
The Employment Breach
Ironsands and Lack of Employment
264. A hui about the proposal to take ironsands from the Taharoa Block was
held at Maketu Marae in Kawhia in 1957.4%% The Syndicate wanted to

gauge the likelihood of the Maori owners agreeing to lease the land for

ironsands mining. At that meeting, the Maori landowners asked if they

481 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 38.

482 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 260.

483 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 250.
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265.

266.

267.

would retain ownership of the land, if there would be employment for
owners in the project, and if any Maori who wished to be trained in the
skills of the ironsands industry would get assistance from the syndicate.8
The Maori land owners received “an emphatic yes” in response to each of

these questions.*%

The Syndicate did not end up mining the land. Instead the Company was
given the license to mine by the Crown. The Claimants’ evidence is that the
Company provided an assurance that the Incorporation owners and other
local Maori would be trained and given jobs in the industry.*®® With the
promise of jobs, the Maori landowners were comfortable with supporting
the venture. But as far as Vernon and Trevor Houpapa are aware, there
have never been that many jobs for local Maori and the only ones that

have been made available are the low paid, labouring jobs.*®’

Specifically, the mining lease agreement between the Company and the
Maori owners included a term that stated that the company would as far as
possible draw on local employment for the mining labour force.*® This was
the result of a long negotiation between Maori, the Government and
prospective mining companies. However, Te Rohe Potae Maori have found
that the range of employment available to them has been restricted to

manual labour and that few local Maori were hired.*8°

Contrary to what the claimants were promised, the Company
acknowledged it was finding it difficult to employ members of the local
community because few had the necessary training.*® At the
Incorporation’s second annual meeting, a company representative advised

those present that very few owners had training for the jobs they would be

484 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 250.

485 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 250.

486 Joint Brief of Evidence of Vernon and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013, para 71.
487 Joint Brief of Evidence of Vernon and Trevor Houpapa, Wai 898, #J3, dated 18 February 2013, para 73.
488 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 255.

489 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

490 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.
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expected to do.*®® While electricians, fitters and turners, and dredge
workers were urgently required, few Maori from Taharoa and Te Rohe
Potae were suitably qualified.*®? Those positions which were filled by local
Maori were limited to manual work positions.**® In 1981 there was only one

Maori person in a management position.*%

268. The 2006 Census revealed that there were 382,716 people in the Waikato
region and of these 76,572 were Maori.*®® Of those who identified
themselves as Maori 42.1% had no qualifications.**® 11.8% of Waikato
Maori were unemployed.**” The most common occupation for Maori in the

Waikato region is manual labour.*%

Breach of Active Protection Regarding Employment

269. The assurance by the original business syndicate that there would be jobs
for Maori and that Maori would be trained for the skilled jobs was not the
same assurance that was provided by the Company. It is accepted that the
Company cannot be bound by the promises made by the syndicate of
business people in 1957. The Company had no direct relationship with the
original syndicate and it would be unfair to bind it to the promises made by

different people 15 years previously.

270. However, as submitted from paragraphs 74-89 of this submission, the

Crown owes a fiduciary duty to the Claimants. By assuming control of the

491 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

492 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

493 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

494 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

495 Statistics New Zealand, Census 2006, sourced from:
stats.govt.nz/Census/2006CensusHomePage/QuickStats/AboutAPlace/SnapShot.aspx?type=region&ParentID=&
tab=Education&id=1000003.

4% Statistics New Zealand, Census 2006, sourced from:
stats.govt.nz/Census/2006CensusHomePage/QuickStats/AboutAPlace/SnapShot.aspx?type=region&ParentID=&
tab=Education&id=1000003.

497 Statistics New Zealand, Census 2006, sourced from:
stats.govt.nz/Census/2006CensusHomePage/QuickStats/AboutAPlace/SnapShot.aspx?type=region&ParentID=&
tab=Work&id=1000003.

498 Statistics New Zealand, Census 2006, sourced from:
stats.govt.nz/Census/2006CensusHomePage/QuickStats/AboutAPlace/SnapShot.aspx?type=region&ParentID=&
tab=Work&id=1000003.
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lands that the Claimants had a property guarantee over, the Crown created

an analogous trustee-beneficiary relationship.

271. Due to this relationship, the Crown had an obligation to ensure that the
Claimants’ interests were protected, that they were actively protected and

that there was no exploitative bargain.

272. It is submitted that the Crown should have taken an active approach in
ensuring that the Company made the same assurances that were made by
the Syndicate that approached Taharoa Maori. The Crown should have
protected Maori employment and economic development interests by
ensuring that the Company assured the Claimants that they would be
employed by the Company as well as being trained, if the Claimants

required training.

273. The Crown had the ability to become involved in the discussions between
the Maori and the Company regarding the mining lease, but decided
against it.*®® The Mines Department and Crown Law did scrutinise the
lease arrangement and did have some input into it. However this was
limited to how the mining operations would be undertaken.®® It is
submitted that this was in breach of its duty to ensure that the interests of

the Claimants were protected.

274, The fact that the Company did not make the same assurance that the
Syndicate made has resulted in detriment to the Claimants. The original
assurance was wide-reaching and ensured that training would be provided
by the Syndicate if requested. This ensured that if Maori wanted to be
employed in the mining industry, they could ask for the relevant training
and then apply for a wider range of available positions.

275. As mentioned above, the ironsands mine will be an economically viable
industry for the foreseeable future in Taharoa. The Crown should attempt
to redress this breach by providing training and scholarships to local Maori

in the skills necessary to undertake work at the mine. By doing so, the

499 David Alexander, Overview of Selected Environmental and Resource Management Issues in Te Rohe Potae
Inquiry District, with a Focus on the Period Since 1970, Wai 898, #A148, page 522.

500 phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 254.
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Crown would be fulfilling its Treaty obligations and would be helping the

economic development of the Claimants.

The Under-Development of Land

Land-locked land

276. The Claimants’ evidence shows that the Crown’s failure to assist with their
economic development is a consistent feature of the Claimants’

relationship with the Crown.

277. The Claimants note that nowadays around Kawhia and Taharoa, most of
the land that is being well farmed is Pakeha land. The development of
much of the Claimants’ land on the other hand continues to be held up by
management difficulties, slow Maori Land Court processes, lack of finance

and succession issues.>%!

278. When partitioning land for sale, the Native land Court, did not take into
account and provide for rights of way or easements.®? This has led to
many landlocked blocks of Maori land at Taharoa, including some of the
Claimants’ lands. There is no possibility for the owners of these blocks to
make the most of their land. Instead they have to lease these properties to

neighbouring farmers for amounts that are less than market rate.5

279. It is acknowledged that there are closing submissions for the Wai 1499
Claimants that focus specifically on the way those deficiencies with the
native land law legislation has led to some of the Claimants’ lands being
landlocked. It will be apparent that these closing submissions also concern
the Claimants’ landlocked lands. However, we have sought to include
these submissions in a supplementary fashion and so they refer to features
of the landlocked land claim issue that are not included elsewhere. They
refer in particular to the detrimental effect that the landlocking of the

Claimants’ lands has had on their economic development.

501 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 67.
502 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 28.
503 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 30-31.
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280.

281.

During the presentation of Ms King’s evidence, the Crown asked about the
steps the Claimants had taken to seek access through the Maori Land
Court process.”* It is submitted that the Crown’s line of questioning
insinuated that the reason that the land was still not used and productive
was, not because of actions of the Crown, but because the Claimants had
not wanted to take any action to have an easement or right of way
established on the neighbouring land. This is not the case.

Ms King confirmed that they had taken steps through the Maori Land Court
processes. The Claimants had taken a case under the Te Ture Whenua
Maori Act 1993. The Court in relation to that land held that it was
landlocked but in order for an easement to be created, the Claimant would
have to pay the neighbouring farmer at least $10,000 in compensation.>%®
This was not an amount that the Claimants were able to readily pay and

therefore the land continues to sit unworked and unproductive.

Issues Regarding Survey Liens

282.

283.

Ms King's evidence was that when the land was originally partitioned by
the Native Land Court, the Claimants incurred survey fees that were costly.
The Crown moved the cost of surveys ordered by the Native Land Court on
to the Maori landowners under various pieces of legislation such as the
Native Land Act 1909.5° The first problem with this was that the Claimants
were being charged for land that the Claimants already owned.*®” The
second problem was that the cost of the surveys were placed on the land
title. That survey lien then accumulated interest according to section 398 of
the Native Land Act 1909.508

The usual way to access finance to develop a business enterprise is to
raise a mortgage against your capital. However, the Claimants’ tupuna had
land with survey liens on it and this prevented them from being able to do

this.>%

504 Transcript of Hearing Week, Wai 898, #4.1.9, 3 dated 29 January 2014, page 1231.

505 Transcript of Hearing Week, Wai 898, #4.1.9, dated 29 January 2014, page 1240.

506 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 53.
507 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 54.
508 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 56.
509 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 59.
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Multiply Owned Land

284.

The Claimants faced a further issue when attempting to obtain finance for
capital projects. Due to multiple owners of Maori land, banks are unwilling
to lend money against such an asset and so the Claimants are unable to
raise finance to develop their lands, farms and businesses.® The Crown
has created a situation where banks will not provide finance on Maori land,
and the Crown not been willing to provide finance to Maori or ensure that

this was available in suitable cases.>*!

Crown Failure to Ensure Equal Development

285.

286.

287.

It is submitted that the rules and legislation created by the Crown in
relation to land tenure has resulted in the Claimants being unable to
achieve their potential from their land. This is a breach of the Crown duty to
ensure that the Claimants are actively protected in developing their

resources.

The system of leasing land to farmers, encouraged by government and
local councils, along with the landlocked nature of many of those Maori
land blocks inhibited the Claimant’s economic development.5? Rather than
ensure that land was accessible when it was partitioned, or correcting this
oversight, the government opted to advocate and enable the leasing of

Maori land to farmers.5%3

The heavily fragmented land titles were worthless as security and
prevented the Claimants from being able to obtain finance for industry and
business. The rules negatively affected Maori while benefitting the Pakeha
farmers who were able to take advantage of the situation and obtain cheap
land that was either landlocked or which had a large amount of debt due to

the survey liens placed on it.

510 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 68.
511 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 70.
512 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 30.
513 Brief of Evidence of Tangiwai Hana King Wai 898, #J1, dated 18 February 2013, para 30.
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SIXTH CAUSE OF ACTION — HEALTH

288. We adopt the Wai 1480 submission on Health in so far as it relates to our

Claimants.

SEVENTH CAUSE OF ACTION — ENVIRONMENTAL ISSUES

289. We adopt the Environmental/ Te Moana Closing Submissions in so far as
they relate to our Claimant.>

EIGHTH CAUSE OF ACTION - MAORI LAND ADMINISTRATION AND
DEVELOPMENT

290. We adopt the Twentieth Century Land Title Reform Generic Claimant

Closings in so far as they relate to our Claimant.5®

PREJUDICE

First Cause of Action — Crown Purchasing and Private Purchasing

291. As a result of the Crown’s acts and omissions, the Claimants claim that

they are and have been prejudicially affected in that they have:

a. suffered from a Crown failure to recognise existing Maori social
structures and the right to govern themselves through their

existing systems based on hapu, whanau, marae and rangatira;

b. suffered from a Crown failure to recognise, acknowledge and
respect existing bases of Maori society in tikanga, kaupapa and

whakapapa;

C. were denied active protection of their lands to the fullest extent

practicable;

514 Environmental/Te Moana Closing Submissions, Wai 898 #3.4.115, 22 September 2014.
515 Twentieth Century Land Title Reform Generic Claimant Closings, Wai 898 #3.4.114, 19 September 2014,
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d. suffered from and continue to suffer from the loss of land such that
they have been left with an insufficient endowment of lands and

resources for their present and future needs;

e. have been and continue to be prevented from freely exercising their
tino rangatiratanga, including possession, management and control
of all their property, resources and social structures, in accordance

with their lore, cultural preferences and customs;

f. have been and continue to be prevented from developing, exploiting
and managing their lands and resources in a manner consistent with

their cultural preferences;

g. have been and continue to be prevented from or hampering the
proper economic utilisation and development of their land and

recourses; and

h. have suffered and continue to suffer a consequent loss of mana.

Third Cause of Action — Native Land Court

292. We submit that as the Claimants’ lands went through the Native Land
Court and were subject to court title orders, the authority of their
communities over their tribal lands and over the exercise of customary
rights began to diminish. This was the inevitable outcome of the failure of
the Crown to provide for the Claimants’ hapt to exercise legal power over

their lands.

293. The Claimants’ community struggled to retain authority over their land that
had passed through the Court. When their land emerged, newly titled from
the Court, exposure to alienation and partition followed. In particular, the
lack of a legal community title, and the listing of individuals on titles, each
empowered to sell the share newly bestowed upon them, greatly eased the
process of alienation, undermining the attempts of rangatira to preserve

the lands of their hapi.5*® We submit according to the conclusion of Te

516 Waitangi Tribunal, Te Urewera Report, Wai 894, page 812.
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Urewera Tribunal that the Native Land Court and the Crown’s alienation
processes undermined the authority of rangatira over the lands of the

Claimants’ community.5!’

294, More specifically, as a result of the Crown’s various acts and omissions,
we submit that the Claimants have been and are prejudicially affected as

follows.

Taharoa A6D2 (Ramatiti)

295. When Ramatiti was partitioned, the Native Land Court failed to ensure that
there was reasonable access to it. Ramatiti has been landlocked since.
The Claimants are forced to travel by boat or by foot to get to Ramatiti.
They have to leave from Lemon Point at the end of Te Waitere Road and
proceed either across the harbour or along the water’'s edge. These travel
options are dangerous, expensive, time consuming and require specialised
vehicles. The Claimants have also had to rely on the permission of
neighbouring land owners to access their own land. Lack of access has
prevented and continues to prevent the Claimants from getting to the land,
from developing it and from maintaining the buildings and urupa. The
Claimants have been paying rates on the land for many years without
receiving any services. The Claimants have brought an application to the
Maori Land Court seeking an easement to allow permanent legal access to
Ramatiti, however their application was unsuccessful and their land is still

landlocked.

Taharoa A6D4A2A (Tautehere)

296. When the block was partitioned, the Native Land Court failed to ensure that
there was reasonable access to it. The land was landlocked the entire
time it was in the Claimants’ ownership. The Claimants were unable to
properly access and use the land. The land was sold despite substantial

owner opposition.

OLC 400

517 Waitangi Tribunal, Te Urewera Report, page 816.
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297.

OLC 400 is landlocked. The Claimants have never had reasonable access
to OLC 400. OLC 400 passed out of Maori ownership due to
mismanagement by the Crown. The Claimants had to purchase the land
from a private owner in order to regain ownership. The Claimants do not

have the reasonable access necessary to use or develop OLC 400.

Taharoa A1C2 (Te Koraha Marae)

298.

The Claimants’ Te Koraha Marae is landlocked. The Claimants, with all
the owners, are charged rates for this land but receive no road services
from the local council. Despite the private road created by Taharoa A1C
there is no proper access or proper road to connect with the nearest
formed road, Taharoa Road, which passes more than a kilometre to the
south of the Marae. The Claimants currently access their Marae across
several blocks of neighbouring Maori land along a partially formed and

informal road.

Taharoa A1C16H2

299.

The land is effectively landlocked. The Claimants, with all the owners, are
charged rates for this land but receive no road services from the local
council. Despite the private road created by Taharoa A1C there is no
proper access or proper road to connect with the nearest formed road,
Taharoa Road, which passes more than a kilometre to the south of the
Marae. The current access way passes across several blocks of

neighbouring Maori land along a partially formed and informal road.

Taharoa A1C3 (Albatross Point)

300.

Albatross Point is landlocked. The Claimants are forced to use makeshift
roads to get onto the land. Taharoa A1C Road does not provide access
despite being set aside for this reason. The Claimants are unable to

access, use and develop Albatross Point.

Taharoa A Sec 1C Road
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301. A significant amount of Maori land in Taharoa was set aside as a Right of
Way where no right of way or road can be established. However, the Right
of Way still does not give the Claimants access to their lands. The
Claimants are left with the task of establishing their own access to a large
number of blocks and a large area of land. The Claimants have for many
years paid rates. In spite of this, they have not been provided with
fundamental access and roads by the local council.

Fourth Cause of Action — Tikanga and Wahi Tapu

302. The Claimants have suffered the following prejudice as a result of the
Crown’s failings. The Claimants have been unable to protect their wabhi
tapu and urupa because of lack of access to Ramatiti. Neither of the urupa
at Albatross Point is fenced due to the difficulty of accessing the land. The
Claimants have been denied access to their urupa at Tautehere. We
submit that as a result of the Crown’s failures, all of the Claimants’ urupa
have gone without proper care and maintenance as required by tikanga,

and been damaged extensively.

Fifth Cause of Action — Economic Development and Unemployment

303. As a result of the Crown’s various acts and omissions, the Claimants

submit that they are and have been prejudicially affected in that they:

a. No longer hold significant lands and resources in accordance with

their tikanga and customs;*8

b. Have been left with an insufficient endowment of land and

resources for their present and future needs;>*°

C. Have been and continue to be prevented from freely exercising
their tino rangatiratanga, including possession, management and

control of all their property, resources and social structures, in

518 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 6.1(a).
519 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 6.1(b).
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304.

305.

306.

307.

308.

3009.

310.

accordance with their tikanga, cultural preferences and

customs;5%°

d. Have been and continue to be prevented or hampered in the
proper economic utilisation and development of their remaining

lands and resources;>%*

e. Have suffered and continue to suffer a consequent diminution of

mana.>??

The development of the ironsands industry at Taharoa failed to result in the
economic benefit it could have done had the Crown actively protected the

Claimants’ interests.

The Crown failed to act in partnership with the Claimants to develop the

ironsands industry.

The development of the ironsands industry at Taharoa failed to yield

employment opportunities for the Claimants.>23

The Claimants have found that the range of employment available to them

has been restricted to manual labour and that few of them were hired.5*
The Crown did not ensure that the company kept its promises thereby
breaching the Crown’s duty to actively protect the Claimants and promote
their development.>®

The Claimants were not able to farm their own land.5%¢

The Crown did not support or enable the Claimants to access and farm

their own land.%?"

520 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 6.1(c).

521 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 6.1(d).

522 Generic pleadings on Economic Development, Wai 898, #1.5.8, para 6.1(e).

523 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 240.

524 Phillip Cleaver, Maori and the Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry
District 1880-2000, Wai 898, #A25, page 258.

525 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 242.

526 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 243.

527 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 244.
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311. The Crown preferred to lease or sell the Claimants’ land to farmers rather

than have them farmed by the Claimants.5%®

312. Maori in the Te Rohe Potae area, and particularly the Claimants in
Taharoa, were unable to access the economic development opportunities
which farming their land could have provided them.%?°

RELIEF

First Cause of Action — Crown Purchasing and Private Purchasing

313. As a result of the Crown’s breaches of the Claimants’ Treaty rights, the

Claimants seek the following relief:

a. findings that the Crown enacted Native Land Court legislations
that caused the individualisation of the Claimants’ customary title

to land;

b. findings that the Crown had adopted a purchasing policy and
legislative framework that deliberately alienated the Claimants

from their lands and resources;

C. findings that the Crown should make a full, public and unreserved
apology for those actions and omissions that are found to be in

breach of the Treaty principles and the Treaty of Waitangi;

d. findings that the Crown should pay compensation to the Claimants
for the breaches of the Treaty principles and the Treaty of
Waitangi which appropriately recognises the losses suffered by

the Claimants as a consequence of the Crown breaches;

e. findings that the Crown return to the Claimants sufficient land,

resources and taonga which appropriately recognises the losses

528 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 245.
529 Amended Statement of Claim, Wai 898, #1.2.122, dated 9 December 2011, para 246.
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suffered by the Claimants consequent to the Crown’s breaches of

the Treaty of Waitangi; and

f. findings that the Crown provide the Claimants with sufficient
cultural redress which appropriately recognises the losses
suffered by the Claimants as a consequence of the Crown’s

breaches of the Treaty of Waitangi and the Treaty principles.

Third Cause of Action — Native Land Court

314.

As a result of the Crown’s breaches of the Claimants’ Treaty rights, the

Claimants seek the following relief:

a. findings that the Crown enacted Native Land Court legislation that
caused the individualisation of Maori customary title and

subsequent loss of the Claimants’ lands;

b. findings that the partitioning and sale of land led to the Claimants’

blocks being landlocked;

C. construction of roads and the establishment of easements to
provide access to the landlocked blocks raised in this claim and
the ongoing maintenance of those roads at the cost of the Crown
or full compensation for the costs the Claimants incurred to create

access,;

d. compensation for the years the land has been inaccessible to the

Claimants because the blocks were landlocked;
e. funding to construct roads along the Taharoa A1C Road to create
access to the blocks to which it provides legal right of way,

especially Te Koraha Marae;

f. compensation for the loss of Taharoa A6D4A2A; and
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g. findings that the Claimants’ land was Europeanised without Maori
land owners’ knowledge or support and compensation for the

harm this brought to the Claimants.

Fourth Cause of Action — Tikanga and Wahi Tapu

315. As a result of the Crown’s breaches of the Claimants’ Treaty rights, the

Claimants seek the following relief.

a. findings that the Crown failed to adopt measures to protect the

Claimants’ wahi tapu;

b. findings that the Crown should make a full, public and unreserved
apology for those actions and omissions that are found to be in
breach of the Treaty of Waitangi;

C. findings that the Crown pay compensation to the Claimants for the
breaches of the Treaty of Waitangi in an amount which
appropriately recognises the losses suffered by the Claimants as

a consequence of the Crown’s breaches of the Treaty of Waitangi;

d. findings that the Crown return to the Claimants sufficient land,
resources and taonga which appropriately recognises the losses
suffered by the Claimants as a consequence of the Crown’s

breaches of the Treaty of Waitang;i;

e. findings that the Crown provide the Claimants with sufficient
cultural redress which appropriately recognises the losses
suffered by the Claimants as a consequence of the Crown’s

breaches of the Treaty of Waitangi; and

f. compensation to allow those wahi tapu named in this claim to be

fenced, protected and maintained.
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Fifth Cause of Action — Economic Development and Unemployment

316. As a result of the Crown’s breaches of the Claimants’ Treaty rights, the

Claimants seek the following relief.

o

A recommendation that the Crown take responsibility for the

extreme fragmentation of title to Maori land,;

A recommendation that the Crown take responsibility for the
inability of Maori landowners to raise finance against their multiply-

owned land;

A recommendation that the Crown under-write or indemnify

finance raised by Maori landowners against their lands.

Findings that the Crown failed to provide the Claimants with the

same economic and educational opportunities as Pakeha;

The Crown failed to actively protect the interests of the Claimants

and prioritised its own interests instead,;

Findings that the Crown failed to support the employment of local
Maori, including the Claimants, in the development of the Taharoa

ironsands industry despite saying that it would;

Findings that the Crown allowed the Claimants’ land to be
landlocked, inhibiting economic development of the land as farms
and preventing the Claimants from gaining employment and

income from the land they owned.

Dated at Auckland this 17™ day of October 2014

Ny FUhst—

Darrell Naden

Counsel Acting
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