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MAY IT PLEASE THE TRIBUNAL —

Introduction

1. These closing submissions are on behalf of Meri Walters who brought this
claim to protect the interests of 25 owners in remaining ancestral lands at
Kinohaku West (“the Claimants™). The claim details the loss of Maori
freehold land in accordance with pakeha land and succession law. Further, the
claim details the practical, socio-economic, and emotional effects of land

losses.

2. The Claimants claim that they have been and continue to be prejudicially
affected by the various acts and omissions of the Crown, in breach of the
principles of the Treaty of Waitangi, including its Acts, regulations, orders,
proclamations, statutory instruments, policies, practices, acts and omissions of

the Crown or its agents.

The Claim

3. The Claimants brief of evidence® recalled the gradual loss of land base and
more recent incursion onto remaining land by neighbouring owners. The
Claimants object to the policies causing this and also to the Crown’s inaction
and failure to intervene in or respond to losses to date. Part of the Claimant’s
land at Kinohaku West DD1 has been fenced over by neighbours. Another
portion of the land, by which the claimants traditionally accessed their
customary fishing grounds, has been appropriated without consultation or
explanation. The Claimants now rely on maintaining relationships with non-
customary owners for access to Te Waitere, the Raukanui harbour (“the
Harbour”).

1 Wai 898, S052.



4. The Claimants also addressed the loss of Maori freehold land formerly known
as Kinohaku West 12C1A2 in Mrs Walters evidence. A will bequeathing this
block to the Claimants, by her paternal grandmother, wife to Te Pakaru
Haupokia (Grandfather, and signer of Treaty) was made out but due to the
Crown’s succession policies, it has not been possible to succeed to this land in
accordance with the deceased’s testamentary wishes. A copy of this will,” was

attached as an appendix to the Claimants brief of evidence.

5. This claim primarily concerns the impact of the Crown’s Maori land policies
on the Claimants. The Claimants rely on the evidence presented during the
Wai 898 hearings and adopt the Wai 898 Generic Closing Submissions, in
particular the submissions concerning Native Land Court;® Environmental and
TeMoana Issues;* Health;> and Social and Cultural Issues.®

Crown Duties
6.Under the Treaty of Waitangi the Crown’s duties included:
a. Act reasonably and in good faith;
b. Partnership; and
c. Active Protection of Maori Interests.

The Land Blocks

7. The Land block referred to above as Kinohaku West DD1, is currently held,

albeit in a reduced size under an Ahu Whenua trust and can be found on Maori

2 Wai 898, S052(a).

3Wai 898, 3.4.107.

4Wai 898, 3.4.115.

5Wai 898, 3.4.106.

6 Wai 898, 3.4.113 and 3.4.109.



Land online. It is worth noting that the Tribunal’s presiding officer
acknowledged the prevalence of alienation of customary access routes to the

shorefront around the southern side of the Kawhia Harbour.’

A map® showing both blocks refered to in the claimants evidence is included
here for ease of reference, but it should be noted that since that map, all
interests in Kinohaku West 12C1A2 have been lost to the Claimant and her

whanau.
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Particulars
9. The claim primarily concerns the impact of the Crown’s Maori Land policies

on the Claimants. In particular the claimants now have small, fragmented,
multiply owned lands which cannot sustain them or their whanau and hapu.

7 Wai 898, 2.6.82(a), at 1623 line 16.
8 Wai 898, S052(b), p 2.



Kinohaku West DD1

10. Research to date has been unable to clarify how or when the Claimants access
route to the sea was alienated, but Whakaipirau and Waitere Roads which
intersect here, and possible taking of land for roading purposes provides one
explanation. The lack of rights to land on the coastal side of these roads,
along with a boundary dispute with neighbours to the northwest of the section
provide further difficulties for the Claimants. The Claimants and their
predecessors were never compensated, consulted, or given opportunity to
oppose this or any other taking.

11. It is counsel’s submission that a system of land rights, policies, and operation
in accordance with the Crown’s Treaty duties would not have resulted in the
gradual loss of land base, nor would it have resulted in loss of access to the

harbour.

Kinohaku West 12C1A2

12. As noted above at [8], the Claimants this land block has been alienated since
the map above, and has become general land. The research presented to the
Tribunal has not clarified how or when this occurred.” In her evidence, Ms
Walters recalls a partition hearing of the Maori Land Court in 1971, which
establishes the means by which this land was partitioned against the rightful

owners testamentary wishes.

13. Counsel submit that a system which recognized the testamentary promises of
the testator would recognize tikanga, and ownership rights in accordance with
that system of ownership, as guaranteed by the Treaty. It is a result of policies
foreign to this system, and imposed by the Crown that the Claimants

connection with their ancestral lands was lost.

°p Berghan, Block Research Narratives (A060), p 352 “At some time, as yet undetermined
by research conducted to date, the Kinohaku West 12C1A2 block was recorded as having
become General Land. (103a. 3r. 21p. 25C/1403)”



Urupa

14. Here the Claimants evidence is that despite obligations to establish appropriate
access to reserves for wahi tapu purposes, namely the Claimant whanau’s
urupa, the Crown permitted lands at Kinohaku West to be inappropriately
partitioned. The result was ownership of land containing a well-known urupa
being alienated and a resulting issue in the means of access to this site of
significance. Although a reserve was later set aside to recognize the wahi tapu
site, to date, the Maori Land Court order™ failed to account for access to it.

15. Counsel submits that loss of legal access to this site of significance is
detrimental to the claimants in that it disconnects them from their
turangawaewae.

Breach

16. As a result of these breaches the Claimant and those whose interests she

represents have:

a. been dispossessed of their lands and resources;

a. been left with holdings which are insufficient for present and future

needs;

b. been displaced from their traditional lands;

c. been prevented from or hampered in the exercise of tino

rangatiratanga.

17. 1t is submitted that :

10 MB TN46/70; (07/10/1982), NZG No. 117, p 328.
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a. “The Crown breached its Treaty obligation of active protection by
failing to provide adequate safeguards for individual owners and for
communities, to ensure the retention of a land base for present and

. 11
future generations”

b. “It is manifestly clear that the primary objective of governments is t0
secure Maori land for white settlement persisted well into the twentieth
century, and that Maori preferences and priorities did not prevail until
(to a considerable extent) in the Act of 1974, and in the Te Ture
Whenua Maori Act 1993

C. “The key point in the claimants’ analysis, is that customary,
community decision-making over land alienation was undermined by
the land law, and no adequate legal authority at community level
subsisted...the claimants’ have established to our satisfaction that this
system was imposed upon Maori by the settler-dominated

Legislature 13

18. Counsel submits accordingly these breaches against the Claimant and her
whanau warrant its request that this Tribunal adopt these or similar findings of

the Central North Island and Hauraki Tribunals.

Conclusion
19. Customary rights to lands at Kinohaku West have been wrongfully interfered
with to the detriment of the whanau — through a series of Crown failures. The
claimants consider the wrongful alienation of their lands in this way and the

Crown’s continued failure to intervene and rectify these matters to be an

! Waitangi Tribunal, The Central North Island Report, p692

12 Waitangi Tribunal, The Hauraki Report, (Wellington: Legislation Direct, 2006), volume
I, p 755

13 Waitangi Tribunal, The Hauraki Report, p 755



;
ongoing treaty breach and an affront their Tupuna Te Pakaru Haupokia who as
mentioned at [4] signed the Treaty of Waitangi at Kawhia - 11 April 1840.

20. The Claimants in evidence made it clear that compensation is not the object of
this claim, and requests Kinohaku West DD1 and shares in Kinohaku 12C1A2
to be returned to us as the rightful owners.

a. “Where it is complicated for the Crown to achieve we say that they
must work it out — if they must negotiate with private owners to buy
back our lands so that they can be returned then we ask that the Crown
do that. We just want our land back. It is what our tupuna Haupokia

would have wanted and we seek to honour his memory in our

)}14
request.

Requested Findings

21. Counsel request that the Tribunal find that the Crown has breached the Treaty
of Waitangi by failing to uphold the principles of the Treaty which are:

a. Act reasonably and in good faith;

b. Partnership; and

c. Active Protection of Maori Interests;

22. Findings that:

a. the Crown failed to actively protect Rohe Potae Maori rangatiratanga

and their lands to the fullest extent practicable;

b. the Crown failed to act reasonably and with the utmost

14 Wai 898, S052, p 12.



8
good faith towards the Claimants;

c. A finding that the Crown failed to ensure that Rohe potae Maori were
able to decide their own land entitlements according to their own lore,

laws and tikanga;

d. A finding that the Crown failed to adopt a fair process in any dealings
with the Claimants and their lands;

e. Afinding that the Crown failed to recognise and uphold the Claimants

Maori customs and practices;

f. A finding that the Crown failed to foster and protect the autonomy of
Rohe Potae Maori;

g. A finding that the Crown failed to ensure that Te Rohe Potae Maori
retained lands that they did not wish to sell and their tino

rangatiratanga over those lands;

23. Counsel request that the Tribunal find that as a result of these breaches the

Claimants have:

a. been dispossessed of their lands and resources;

b. been left with fragmented land holdings which are insufficient for

present and future needs;

c. been displaced from their traditional lands;

Reccomendations Sought

24. Counsel seek the following recommendations:



a. An apology from the Crown;

b. That the Crown actively protect Tikanga and Kaitiakitanga,

c. The return of land loss due to incursions and Crown acts or omissions

as outlined above;

d. Legal rights of access to the Harbour, and urupa;

e. The Crown fund the measures necessary to remedy the loss of the

claimants land base;

f. That Te Ture Whenua Maori Act 1993 to have the entire statute and
regulations reviewed and re-written in partnership with Maori,
reflecting the Tikanga, Kawa and Katiakitanga of Te Rohe Potae

Maori;

g. Compensation for losses incurred due to Crown’s acts and omissions
which led to loss of lands and access to sites of significance including

the Harbour and Claimants urupa;

h. Any other Recommendations to remove prejudice as the Tribunal sees
fit.

Dated this 20" day of October, 2014

//’ - /
Ay

Yashveen Singh

Claimant Counsel





