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MAY IT PLEASE THE TRIBUNAL: 

 

INTRODUCTION 

1. These submissions provide an overview of the generic submissions and look at key 

themes. Claim specific submissions have also been surveyed and referenced where 

they either 1) add additional points to those made in the generic submissions or 2) 

provide interesting examples that illustrate points made in the generics. It should be 

noted however that while this ‘super summary’ of the generic submissions is reasonably 

systematic, the survey of claim specific submissions is less so. There has been no 

attempt, for example,  to cross reference all specific claims to generic issues, and 

claimants could no doubt point to further examples in many cases.  

2. Overall, the aim of this overview is to provide in a single document a rough ‘map’ for the 

Tribunal in traversing the main themes and evidence.  

3. As far as possible, precise references to relevant paragraphs in submissions have been 

provided. We are indebted to counsel for both generic and specific claims for the 

development of this document.1 

CHRONOLOGY OF KEY EVENTS 

4. An updated chronology of key events is enclosed as Appendix A. 

NOTE AS TO THE EVIDENTIAL STANDARD APPLYING 

5. It is uncontroversial that the standard of proof in enquiries is the balance of 

probabilities.2 The larger issue is the distance in time since events occurred, and 

interpretations that have intervened since, including the legal imperatives that the claims 

process itself places on claimants in advancing their claims, and the Crown in defending 

them. Professor Alan Ward suggests an approach where "in the construction of the 

narratives of [Rohe Pōtae Maori] relations with the Pakeha, every sentence, every 

nuance of the weighting of evidence, has to be grounded in elements of the evidence 

itself which demonstrate that that was the lived reality, as apprehended by the actors of 

the time". Constructions that later actors place on what happened also need to be 

considered, but the two perspectives need to be carefully distinguished from each 

other.3  

                                                
1 Mr Hockly drafted TSOI issue 17 for this document.  
2 Tribunal decision of 25 March 1995. Recorded in para 1.4 The Turangi Township Remedies Report 1998. 
3 "History and Historians before the Waitangi Tribunal”  in The Shaping of History (ed J Binney Bridget Willams Books 2001), p114 at p121. 
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LAND ALIENATION OVERVIEW  

6. A Land Alienation Overview table is enclosed as Appendix B. This table provides a 

summary of both the permanent and non-permanent land alienation mechanisms 

applicable within the Inquiry District and the extent each resulted in land alienation. We 

have reviewed the generic closing submissions and the technical reports to provide the 

Tribunal with what we consider to be the most reliable figures that have been produced 

in evidence.  

Permanent Alienation Figures 

7. Mr Douglas, Mr Innes and Dr Mitchell use two key area figures: the Inquiry District GIS 

estimate of 1,931,136 acres and the total area tracked area of permanent alienations of 

1,644,259 acres.4 The authors also calculate that the actual area of remaining Maori 

Land as of 2010, based upon a quantification of current Māori land blocks, was 233,204 

acres. Therefore the actual area of permanent alienations amounts to approximately 

1,697,800 acres or 88% of the Inquiry District. The  difference between the two figures 

is the total untracked area of alienation within the Wai 898, #A21 report.5  

8. Our figures of permanent alienations amount to 1,672,600 acres (rounded to the 

nearest 100 acres), a difference of 25,200 acres from the actual area of permanent 

alienation as noted above.  

9. We also include in our figure of permanent alienation Europeanisation figures (TSOI 

15). This reflects a change of status of land from ‘Maori land’ but not immediately from 

Maori ownership. Still Europeanisation was implemented to  make alienations of blocks 

with four or fewer owners easier.6 

Non-Permanent Alienation Figures 

10. Our calculations also show that very roughly a rounded figure of 500,000 acres can be 

said to have been subject to non- permanent alienation mechanisms. This figure 

includes land that was subject to non-permanent alienation multiple times, inflating the 

acreage and includes land that would have then become permanently alienated and so 

is also included within that figure. Land subject to non-permanent alienation 

mechanisms are as follows: 

a. consolidation orders (400,000 acres);  

b. land development schemes (very roughly 70,000 acres); and 

                                                
4 Wai 898, #A21 p 37.  
5 Wai 898, #A21 p50.  
6 Wai 898, #A75 p 415. 
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c. applications under the ‘unproductive lands’ legislative measures that were not 

permanently alienated and remain in Maori ownership (11,600 acres).  

11. This figure does not include lands that were interfered with in other ways as follows: 

a. lands that were leased and subject to provisions that were able to make 

variations of leases to favour the lessee; 

b. lands subject to amalgamation; and 

c. lands subject to conversion. 

12. This figure also does not include the approximately 100,000 acres vested for leasing, as 

this largely ended up being permanently alienated and is included within the permanent 

alienation figures.  

TSOI ISSUE 1: CONSTITUTIONAL ISSUES #WAI 898 #3.4.127 

The Northland report 

13. Since the closing submissions on sovereignty, the Tribunal has issued an important 

report on the matter and this part of the overview updates the submissions in light of 

that report. The Crown approach so far in this inquiry is consistent with its approach 

discussed in the Northland report and we can assume it will be consistent in the rely 

submissions.  

14. In the Northland Inquiry the Tribunal has defined sovereignty as follows:7 

In our view, ‘sovereignty’ can be understood in general terms as the power to 
make and enforce law. That, then, is the summary definition we will use for the 
purpose of determining whether, through the treaty, Māori ceded sovereignty to 
the Crown and consented to Britain asserting its sovereignty. 

In describing sovereignty in this manner, we need to be clear that for our 
purposes ‘law’ does not refer only to English law made by Parliament and the 
courts. Rather, we are referring more generally to the system of rules that 
regulate behaviour in a society. In the case of indigenous societies, this system of 
rules is typically referred to as ‘customary law’ or ‘custom law’, which the Law 
Commission in 2001 described as ‘the body of rules developed by indigenous 
societies to govern themselves’. In that paper, former Waitangi Tribunal 
chairperson Chief Judge Edward Durie is quoted as describing Maori custom law 
as the ‘values, standards, principles or norms to which the Maori community 
generally subscribed for the determination of appropriate conduct’. Separately, he 
has argued that Maori behavioural norms ‘were sufficiently regular to constitute 
law’, with ‘a predictable response’ when people failed to comply. Custom law was 
still law, he said, regardless of the fact that it was generated by ‘social practice 
and acceptance’ rather than by an overarching authority, or the fact that disputes 
were resolved between parties rather than by an external agency.  

                                                
7 Paparahi Report 1.3.4 
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15. In that inquiry no parties appear to have taken issue with that definition. 

16. We have not been able to locate a specific definition of sovereignty presented and 

argued in this inquiry. But the discussion of sovereignty in submissions is consistent 

with the definition in the Northland report. 

17. The Crown has said that the Treaty itself was not the means by which the Crown 

obtained sovereignty. In this inquiry, the Crown in its response to constitutional issues 

has advanced the same argument that was advanced in the Northland Inquiry:8 

McHugh did describe the treaty signing as part of ‘the process by which Maori 
agreement to British sovereignty over New Zealand was obtained’. ‘The Crown’, 
he argued, ‘set itself the obligation of securing Maori consent prior to establishing 
any rights of sovereignty in New Zealand’. This was a ‘self imposed rule’, one that 
could not be enforced against the Crown by ‘other states or much less by its own 
courts’, but was nevertheless a rule that ‘Ministers believed was required by the 
state of jus gentium in the 1830s’. 

18. But the Crown maintains that Maori nevertheless ceded sovereignty. That is, ceded the 

power to make and enforce law, including determining what laws would be made and 

enforced affecting Maori, and including laws which might remove laws Maori were then 

living under. 

19. The Crown argued in the Northland inquiry that it had no clear idea of what Maori 

retained. That would be on on-going issue. Thus the Crown approach appears to be 

that both Maori and the Crown understood what was conceded, but that Maori accepted 

that as part of their concession the ultimate fate of tikanga itself had been placed in 

Crown hands.  

20. The Northland tribunal noted that in the second article of the Treaty, guaranteeing tino 

rangatiratanga, the Maori text departed most markedly from the English text which 

referred to properties and not any ‘higher’ governance and control concepts which 

rangatiratanga encapsulated.  

21. In Northland, the Tribunal concluded that in all of those circumstances, logically, 

sovereignty i.e. the power to make and enforce law, had not been ceded. 

The generic submissions 

22. In the generic submissions on this issue, autonomy is a key theme.9 Signatories to the 

Treaty such as Te Awaitaia did not cede mana or sovereignty to the Crown.10 Signing 

                                                
8 REF  
9 Wai 898 #Wai 898 #3.4.127 para 9. 
10 Wai 898 #3.4.127 para 17. 



8 

  
 

was confined to the coast and the Crown concedes that those who did not sign did not 

cede anything.11 

23. It is argued that it makes no sense to think that those who signed acceded to 'an 

uncertain series of foreign jurisdictional steps' that had the consequence of ceding their 

power and authority for ever after in people and processes unknown to them.12 Thus the 

claimant position is that autonomy was retained, including all powers to make laws. 

24. This is said to be the position of all claimants. One claim specific submission argues 

that all claimants have insisted that they retain 'absolute sovereignty'.13 In the time 

available it has not been possible to check if this is true in every case, or even if all 

claimants have commented on this particular issue. 

25. Generic submissions argue that if the Crown argues that it achieved sovereignty 

through a series of jurisdictional steps14 then that in itself is a breach of Treaty principle 

as being inconsistent with tino rangatiratanga and what the Crown was stating in the 

Treaty itself.15 

26. The Crown approach considers only the certainty provided to the Crown and is 

therefore in error for simply avoiding the evidence of the quite different understanding of 

the Maori parties, and for adopting a recent theory that the Treaty was a self imposed 

requirement which was only assessable by the Crown.16 

27. The issue of who would have future management of external relationships i.e. a 

protectorate type of arrangement, is not discussed in the generic submissions, or, as far 

as we are able to ascertain, in claim specific submissions. 

28. There is agreement by parties in this inquiry in the statement of issues that de facto or 

effective sovereignty was not obtained in 1840.17 

29. The Crown has yet to suggest precisely when it was established in this district in its 

view. Claimant generic submissions have not identified a particular moment. 

30. In answer to questions about subsequent engagement with Parliament by Wahanui and 

other Rohe Pōtae leaders, counsel responded that this was still a state to state 

situation, although there was no other choice but to engage, and there was some 

                                                
11 Wai 898 #3.4.127 para 23-24. 
12 Wai 898 #3.4.127 para 25. 
13 Wai 898 #3.4.189 para 4.3. 
14 Wai 898 #3.4.127 para s 19 & 28. 
15 Wai 898 #3.4.127 para 19-21. 
16 Wai 898 #3.4.127 paras, 29-34, 36-40. 
17 Wai 898, #1.4.003 TSOI p 20.  
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pressure. But such engagement was not an acceptance of loss of control or 

relinquishment of sovereignty. 

31. The issue is important because the aukati on the Puniu river was effectively a ‘cease 

fire’ line, so that, if the Crown effectively, by force, had practical sovereignty in places 

north of the Puniu in 1864, there was a clearly demarcated area south of the Puniu 

where it did not.  

32. In terms of the Ohaki Tapu and sovereignty, counsel in oral answer and the claimants 

refer to the Ohaki Tapu as a second treaty, or a working out of the treaty. One does not 

trump or modify the other. Rather it is a contextualising of the Treaty. It is nations 

engaging respectfully on a state to state basis 45 years after that initial arrangement.  

33. The 'Specific Constitutional Closings' filed on behalf of 5 claimant groups argue that if 

sovereignty was not ceded in 1840 then there is no point since when that has voluntarily 

occurred in this district.18 It has been take by force.19 Since the 'uneasy joint tenancy' 

which the Treaty envisage has been broken by the Crown agreement,20 the Crown 

enjoys mere 'de facto' sovereignty.21 

34. Overall, claimant submissions on constitutional issues point to a need for greater 

recognition of governance by Rohe Pōtae Maori, whether one comes at the issue as 

qualified sovereignty held by the Crown or that sovereignty was never relinquished.22 

35. In response to questions from the Tribunal about how the Kingitanga should be 

regarded in terms of these constitutional arguments, and in particular any differences 

from the Maniapoto alliance, counsel argued that there was no distance between them 

in terms of constitutional aims. They had the same objective of autonomy. The 

Kingitanga was also, similar to the Rohe Pōtae, courted and then denied by the 

Crown.23 

36. Submissions for Ngati Tuwharetoa also argue that the Kingitanga was a movement 

concerned with autonomy, which they supported.24 Tuwharetoa took part in the Ohaki 

Tapu negotiations and supported the 1883 petition.25 Tuwharetoa argue that the Crown 

                                                
18 Wai 898 #3.4.157(a) para 1. 
19 Wai 898 #3.4.157(a) paras 230ff. 
20 Wai 898 #3.4.157(a) para 356 
21 Wai 898 #3.4.157(a) paras .357-358. 
22 Eg Wai 575 closing submissions paras 3.16-3.20. or dual governance Eg Wai 898 #3.4.157(a). 
23 Wai 898 #3.4.127 para 51. 
24 Wai 575 closing submissions para 4.9. 
25 Wai 575 closing submissions paras 6.12-6.15. 
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is responsible for generating tensions between the groups, but that they shared 

common objectives.26 

TSOI ISSUE 2: WAR AND RAUPATU #WAI 898 #3.4.127 

Jurisdiction 

37. In terms of jurisdiction to consider the war and raupatu, the generic submissions argue 

that, whatever the precise result in terms of jurisdiction, to properly understand the 

impact of war and raupatu on Te Rohe Pōtae the Tribunal must look at both causes and 

ultimate outcomes.27  

38. In 2007, a series of directions were issued in relation to the revised Inquiry District 

boundaries.28 In February 2014, the Tribunal issued directions that confirmed certain 

issues in relation to the revised Inquiry District boundaries.29 These directions 

summarised the boundaries in relation to raupatu and non-raupatu claims within the 

Waikato raupatu claim area as follows:  

(e) north to include the whole of the Whaingaroa harbour and the following claims 
within the Waikato claim area: 

(i) The raupatu claims of Ngati Maniapoto and hapu affiliated with Ngati 
Maniapoto (which may include hapu who also affiliate to Ngati Raukawa), Ngati 
Tahinga, Ngati Tuirirangi and Ngati Hikairo. 

(ii) The raupatu claims of Ngati Kauwhata in relation to Rangiaohia. 

(iii) The non-raupatu claims of Ngati Hikairo to Ngati Hikairo land within Pirongia 
Parish, Ngaroto Parish, Mangapiko Parish, the town of Alexander (east and west) 
and Whatiwhatihoe (being Parish of Pirongia Lots 329 and 330). 

(iv) The non-raupatu claims of Ngati Koata (ki Whaingaroa), Ngati Kahu, Ngati 
Tahau, Ngati Te Kore, Ngati Pukoro, Ngati Te Ikaunahi, Ngati Tira, Ngati Heke, 
Ngati Rua Aruhe, Ngati Hounuku, Paetoka, Ngati Te Karu, Ngati Tahinga and 
Ngati Tuirirangi within the area south of Tautarei Stream within the Te Akau 
Block. 

(v) The non-raupatu claims of the Ngati Maniapoto hapu, being Ngati Apakura 
and Ngati Paretekawa, as depicted in the map submitted by Mr Wilson (Wai 898 
#3.1.159); and 

(f) South to include the raupatu claims of Ngati Maniapoto and affiliated hapu 
within the Taranaki district. 

 
Waikato Raupatu Claims  

39. Section 7 of the Waikato Raupatu Claims Settlement Act 1995 states: 

                                                
26 Wai 575 closing submissions paras 6.15-6.27. 
27 Wai 898 #3.4.127 para 83. 
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Waikato means the Waikato descendants of the Tainui Waka who suffered or 
were affected by the confiscation of their land by the New Zealand Government 
under the New Zealand Settlements Act 1863, being members of the following 
hapu of Waikato: Ngaitai, Ngaati Tamaaoho, Ngaati Koheriki, Ngaati Te Ata, Te 
Aakitai, Ngaati Paretauaa, Ngaati Tiipaa, Ngaati Aamaru, Ngaati Naho, Ngaati 
Hine, Ngaati Taratikitiki, Ngaati Pou, Ngaati Maahanga, Ngaati Tamainupo, 
Ngaati Wairere, Ngaati Makirangi, Ngaati Koroki, Ngaati Ruru, Ngaati Werokoko, 
Ngaati Paretekawa, Ngaati Ngutu, Ngaati Hikairo, Ngaati Puhiawe, Ngaati 
Mahuta (North and South), Ngaati Te Wehi, Ngaati Whawhaakia, Ngaati 
Kuiaarangi, Ngaati Tai, Ngaati Raukawa ki Panehakua, Ngaati Tahinga, Tainui-a-
whiro, Ngaati Apakura, Ngaati Hauaa 

 
40. A number of groups who are bringing raupatu claims are listed in section 7 including 

Ngati Paretekawa and Ngati Apakura. As outlined by Mr Wilson in Hearing Week 15, 

there is clear precedent that a hapu can the linked to two different iwi through the 

settlement process. The example used was the hapu Te Tāwera, a group that appear in 

both the Ngati Tūwharetoa Bay of Plenty Claims Settlement Act of 2005 and the Ngāti 

Awa Claims Settlement Act 2005. This is indeed the nature of whakapapa.  

Meaning of Raupatu Claims  

41. The meaning of ‘raupatu claim’ was also raised by Mr Wilson. ‘Raupatu claim’ is defined 

by section 8 (1) of the Waikato Raupatu Claims Settlement Act 1995. A raupatu claim is 

a claim “arising out of, or relating to, the Raupatu or any aspect of the Raupatu” and 

includes “all claims arising from the loss of land and of interests in land in the Waikato 

claim area by confiscation.” ‘Raupatu’ is also defined in section 7 of the Act as:  

the confiscation of land in the Waikato claim area, and includes the related 
invasion, hostilities, war, loss of life, destruction of taonga and property, and 
consequent suffering, distress, and deprivation, referred to in recitals E to G of 
the Preamble 

 
42. As submitted by Mr Wilson, the subsequent loss of land that had been returned to Ngati 

Hikairo through the Compensation Court is a non-raupatu claim as it does not relate to  

“the loss of land and of interests in land in the Waikato claim area by confiscation” but 

rather the loss of land through other means such as Crown and private purchasing.  

43. It follows then that all claims related to lands returned through the Compensation Court 

as well as land awarded to ‘returned rebels’ under the Confiscated Lands Act 1867 and 

the Waikato Confiscated Lands Act 1880 should be addressed as non-raupatu claims.  

                                                                                                                                          
28 Wai 898, #2.5.021 to Wai 898, #2.5.024. 
29 Wai 898, #2.6.55. 
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Non-Raupatu Claims  

44. We add that one group listed in section 7 of the Waikato Raupatu Claims Settlement Act 

1995 have also achieved their own settlement of non-raupatu claims. Ngāti Koroki 

Kahukura signed their deed of settlement on 20 December 2012 which addresses non-

raupatu historical claims.   

45. Non-raupatu claims within this Inquiry District are confined to a certain area as outlined 

in the February 2014 directions and repeated above.30 Ngati Apakura have sought an 

extension to this area.31  

Overview  

46. The generic submissions argue that after the Treaty the Crown embarked on a path of 

advancing unilaterally its view of what it had obtained through the Treaty so that it could 

not countenance alternative absolute or near absolute authority over districts, such as 

the Kingitanga.32 The CNI Tribunal found that the Crown should have negotiated with 

the Kingitanga to avoid war.33 Instead, Rohe Pōtae Maori were forced into a defensive 

war.34 

47. The Crown ought to have settled issues peacefully on several occasions with the 

Kingitanga, but chose not to do so.35 The battles at Rangiriri, Kihikihi, Rangaiowhia, 

Hairini, Orakau need to be considered in that light.36  

48. Dr O’Malley concludes that the war was about imposing sovereignty and acquiring 

land,37 summarising the Crown’s motivations as:38  

a desire to impose substantive sovereignty on Waikato tribes. A desire to crush 
the Kīngitanga Movement and to open up the Waikato district to European 
settlement. 

 
49. Despite many options available to the Crown to negotiate and avoid conflict, there is 

contemporary evidence that Governor George Grey was seeking an excuse to invade 

the Waikato almost from the moment he arrived in Auckland in September 1861.39 

There is a marked contrast between the considered debate that took place between 

Maori groups over the expulsion of just one Pakeha official, Gorst, with the rush to war 

                                                
30 Wai 898, #2.6.55. 
31 See Wai 898, #3.3.1086 and HW15 Tribunal engagement with counsel.  
32 Wai 898 #3.4.127 para s 42-51. 
33 Wai 898 #3.4.127 para 119. 
34 Wai 898 #3.4.127 para 68. 
35 Wai 898 #3.4.127 para 119-122. 
36 Wai 898 #3.4.127 para 132. 
37 Cross-examination Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 948. 
38 Cross-examination Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 880. 
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by Grey and Domett and a few key Ministers, against the entire Maori population of the 

Waikato, after a very few secret meetings which are not recorded. This action is 

explicitly linked to their private plans to use confiscated lands for Pakeha settlement.40 

50. Of particular concern to this district inquiry was the decision to continue the war beyond 

Ngaruawahia, to attack Ngati Maniapoto specifically, after the King movement allowed 

General Cameron’s forces to march there unopposed. This was a deliberately 

aggressive and provocative action when many other options existed. As Dr O’Malley put 

it:41 

Grey failed to honour his promise that he would talk to the chiefs once the 
general had gone uninterrupted to Ngāruawāhia and the Queen’s flag was flying 
there. Those were enormous conditions to impose on Kīngitanga leaders. The 
capital of the King Movement was vacated, given up to British troops, their flag 
taken down handed over to the British. If that’s not an indication of a genuine and 
sincere desire to bring an end to the war, I don’t know what is frankly. 

 
51. Claim specific submissions recall Grey's statement of 8 December 1863 after the 

occupation of Ngaruawahia that there could be 'no doubt that the neck of this unhappy 

rebellion is now broken.'42 

52. The generic submissions divide the effect of the war into physical and legislative effect. 

Immediate physical impacts of the war were: 

(a) Entering lands without consent 

(b) Deaths and casualties, mental trauma 

(c) Destruction of economic resources 

(d) Atrocities against non-combatants 

(e) Destruction and taking of personal property 

(f) Continued occupation of lands, including establishing fortifications and use of 

lands.43 

53. Legislative impacts were: 

(a) Suppression of Rebellion Act 186344 

                                                                                                                                          
39 Cross-examination Dr O’Malley Wai 898, #A23 Report Hearing Week 7 Transcript Wai 898, #4.1.12 pp 842 – 845.  And see Closing 
Submissions Issue 2: War and Raupatu. 
40 See in particular O’Malley answers Wai 898 #4.1.12 p890-900. 
41 Cross-examination Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 802. 
42 Wai 898 #3.4.210 para 7.23. 
43 Wai 898 #3.4.127 para 133. 
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(b) NZ Settlements Act 1863 allowing confiscation.45 

54. Both were described by the only MP to vote against them (Henry Sewell) as 'insane' 

and 'the production of madmen'.46 

55. The approach of the claimants is that following the declaration of war, the Crown’s 

actions must be subject to strict liability for subsequent damage. The evidence shows 

that the Crown wilfully rushed into war and decided in haste to use its force. The Crown 

therefore must bear the consequences of each of its subsequent acts of war.47 

Te Rohe Pōtae Maori as Rebels  

56. Rewi Maniapoto (Manga) was demonised by the Crown and false reports by Grey to the 

Colonial Office attributed Manga a trumped up plan to invade Auckland, which was used 

to justify the war.48 Rewi Maniapoto had been portrayed as leading the “extremist” 

element within the Kingitanga.49 Multiple colonial account have it that Ngati Maniapoto, 

and more Rewi Maniapoto himself, were “almost fanatical in their obsession to become 

involved at Waitara.”50 Dr O’Malley states:51 

The depiction of Ngati Maniapoto generally and Rewi Maniapoto in particular as 
extremists with an almost fanatical determination to fight the British runs deep in 
the historiography of the New Zealand Wars, all the way from John Featon to 
G.W. Rusden, James Cowan to Keith Sinclair and Alan Ward. 

 
57. The “extremist” position of Rohe Pōtae Maori, according to the Crown, was used 

historically to justify the invasion of Waikato. Rohe Pōtae Maori were then said to have 

escaped virtually scot-free from the subsequent confiscation of lands, leading to the 

experience of significant prejudice following the war, including before forums such as 

the Compensation Court and the Sim Commission.  

58. Some claimants say that the taking of around 3000 acres of Tokanui lands and 541 

acres for the reformatory farm in 1910-11 on such a scale was punishment for Te Rohe 

Pōtae Maori involvement in the war.52  

                                                                                                                                          
44 Wai 898 #3.4.127 para 139-140. 
45 Wai 898 #3.4.127 para 141-143. 
46 Wai 898 #3.4.127 para 144. 
47 Hearing Week 15 draft transcript Wai 898, 2.6.108 p 734. 
48 Wai 898 #3.4.189 para s 3.10-3.13 
49 Wai 898, #A23 p 15.  
50 Wai 898, #A23 p 358. See specifically the writings of John Gorst. 
51 Wai 898, #A23 p 360. 
52 Wai 898 #3.4.208 para 89. 
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Compensation Court 

59. The Compensation Court took no account of Maori needs when determining lands to be 

returned and was manifestly inadequate in a number of respects.53 The Compensation 

Court sat in relation to the Waikato Military Settlements Block in 1867. The New 

Zealand Settlements Act 1863 provided for the establishment of the Compensation 

Court in order to determine claims for compensation. Only ‘loyal’ Māori were eligible to 

partake in this process. Provision for so-called ‘rebel’ Māori to receive back part of their 

lands upon which to live was not made until the Confiscated Lands Act 1867 and even 

this required submission to the Queen’s authority. Lands were not proclaimed under this 

Act until 1879. The 1879 awards “provided a very limited and inadequate form of relief 

to some Māori, but failed to address the situation of those who had taken up refuge 

south of the aukati.”54  

60. Further provision was then also made for ‘rebel’ Māori under the Waikato Confiscated 

Lands Act of 1880. This was largely a political move to undermine support for the 

Kīngitanga by drawing Māori out from beyond the Pūniu River to make negotiations with 

Ngāti Maniapoto and other iwi easier.  

61. The Compensation Court was a further means by which the Crown was able to award 

lands to those who were not mana whenua but loyal to the Crown, adding a further layer 

to the confiscation.55 A number of sections awarded through the Compensation Court 

were also quickly sold. In this way, the Crown awarded lands to Māori that were 

evidently ‘loyal’ also in the sense that they were disposed to the sale of land and 

perhaps more disposed due to the fact that they were not connected by whakapapa to 

the whenua.  

62. Raupatu claims as defined under the Waikato Tainui Settlement Act do not include 

Crown actions that affected lands after they were returned under the Compensation 

Court process.56 

63. Ngati Hikairo experience is that returned lands (around 6000 acres in which they had 

interests) were scattered, of poor quality and location and with fragmented titles.57 

64. A significant portion of returned lands awarded on the slopes of Pirongia Maunga were 

subsequently put into a scenic reserve and now form part most of the Pirongia Forest 

Park.58 

                                                
53 Wai 898 #3.4.127 para 160-165. 
54 Wai 898, #A22 p 574.  
55 Tribunal questions of Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 883. 
56 Wai 898 #3.4.226 para  60-62. 
57 Wai 898 #3.4.226 para  63-67. 
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65. A significant portion of returned lands (in excess of 20%) were purchased by an  

Auckland land speculator.59 

66. There is evidence of the Crown purchasing the interests of minors in the Pirongia West 

and Mangauika blocks.60 

The Sim Commission  

67. Subsequent inquiries into the war and confiscations had limited jurisdiction and came to 

limited conclusions. For example the Sim Commission did not hear from any evidence 

regarding the impacts specifically on Rohe Pōtae Maori but nevertheless (erroneously) 

found that Ngati Maniapoto were able to 'escape without any loss of territory".61 

Impact of Migration  

68. Rohe Pōtae Maori also had to provide for a huge refugee population who sought shelter 

in the region after the war:62 

According to estimates supplied by W.G. Mair as part of the 1874 census of the 
Maori population, some 850 Ngati Maniapoto living in the area within a 30-mile 
radius of Te Kuiti were joined by 2200 Waikato – that is, three times their own 
population. 

69. The impact on Rohe Pōtae Maori initially was an increased pressure on resources 

leading to food shortages, depravation and disease.63 Mr Rawiri Bidois explains:64 

The 1864 confiscations following our battles with the Crown caused a kind of 
compression for all of our whanau and hapu to the south of the Puniu river as the 
refugees and the dispossessed came looking for somewhere to live.  

As a consequence, we all ended up top of each other sharing the same lands and 
from this point the discussions of land loss and treaty breach all seem to fold into 
the same story. 

 
70. Mr Richard Tiki also states:65 

One effect of the war and raupatu was that we hosted refugees from neighbours, 
from other hapū, other rohe and other iwi. Many lost their lands, were displaced 
and came to us. We took in many. Many stayed and married in to our people and 
their uri are with us. It placed some pressure on our economy which had already 
been hammered by the war. Then the Crown raupatu took other traditional land 
resources. Some of our tūpuna must have really struggled with more mouths to 

                                                                                                                                          
58 Wai 898 #3.4.226 para  73. 
59 Wai 898 #3.4.226 para  74. 
60 Wai 898 #3.4.226 para  128. 
61 Wai 898 #3.4.127 para s 170-171. 
62 Wai 898, #A22 p 203. 
63 Wai 898, #A22 p 231. 
64 Wai 898, #P26. 
65 Wai 898, #M19 para 46 – 48.  
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feed and whanau to support, but with less lands to do so. But caring for those 
who had fled from war and violence was a duty we had to carry.  

The War and the Raupatu reduced the whenua and other resources we could rely 
on for our sustenance. Some Tahinga whanau moved from their original homes 
to other places after the war. The removal of resources and decision-making is 
always heavy on people. The price of caring was the removal of our prosperity 
and then poverty.  

 
71. The influx of migrants south of the Puniu River following the war transformed 

expressions of mana whenua causing further competition through the Native Land Court 

processes. Dr O’Malley notes the example of Waikato proper and Ngati Mahuta where 

following the war, it is “impossible to distinguish between refugees and residents on the 

basis of some kind of right.”66 

Confiscation as Land Speculation  

72. The Puniu River was never a tribal boundary. Instead it was the Crown’s ‘cease fire’ line 

following the events of the war giving the river much political significance. The Puniu 

River became the northern boundary of the Aukati following the events of the war. An 

earlier Aukati had been established by the Kingitanga at the Mangatawhiri Stream.  

73. Confiscation was an integral part of the initial plans for war and went hand in hand with 

the decision to move troops into the Waikato in July 1863.67 The 24 June 1863 

memorandum of the Premier and Colonial Secretary Alfred Domett outlines a colonial 

frontier that fluctuates in the west between Whāingaroa and Kāwhia and inland as far as 

Ngāruawāhia. However, the 5 October 1863 memorandum of Domett outlines a far 

more expansive colonial frontier, stretching down to the Puniu River.68 

74. In these two and a half months any perceived threat of war had not changed. Instead, 

calculations had been made that highlighted the cost of the war and profits that could be 

made. The 5 October 1863 memorandum states: 

The fair conclusion seems to be that the raising of a large loan for the above 
purposes is not only prudent but profitable, but where it neither on one or the 
other financially speaking, it is an absolute necessity unless some other plan can 
be devised for confronting and crushing the Māori difficulty. 

 

                                                
66 Wai 898, #A22 p 204. 
67 Cross-examination Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 905. 
68 AJHR_1863_I_A-08a. Cross-examination Dr O’Malley Wai 898, #A23 Report Hearing Week 7 Wai 898, #4.1.12 pp 925 - 927.Wai 898, A23(e) 
p22. 
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75. In fact, this memorandum was so revealing about the Crown’s significant and 

unwarranted confiscation plans, that measures were taken in an attempt to hide it from 

the Colonial Office.69 Dr O’Malley comments:70 

I have discussed in my report that this scheme can be seen in one sense as 
almost a form of speculation. You put your capital in and you get your return 
back, and this is clearly what Domett is setting out. He says, “This will be very 
profitable.” And those were the hopes and expectations that the Crown had in 
1863. They would raise some funds on the London Share market and sell the 
lands at a great profit and more than recoup their initial investment. This has a 
very old president in the confiscations in Ireland in the 17th century which was in 
that case the invasion of Ireland was funded by speculators in London, who in 
return, received allocations of land. So it’s a similar sort of model where war and 
confiscation will be not only self-financing but profitable. 

 
76. Following confiscation, surveyors on the ground were extremely active, almost 

immediately after possession of the land had been taken.71 Early maps showing 

sketches of the extent of the confiscated territory were very quickly followed by close 

survey, in some cases this occurred in the same year.72 Top Crown officials, Whitaker 

and Russell, who had been responsible for formulating the policy of confiscation of large 

areas of Māori land, where also set to benefit in agricultural investment in the Waikato. 

Their positions in government and their business enterprise being major shareholders in 

the Waikato Land Association were a gross conflict of interest.73 

77. Confiscation also resulted in immediate land tenure reform. The minimal lands that 

Māori were able to acquire through the Compensation Court and returned ‘rebels’ 

processes were awarded by way of Crown Grant in individual title.74 

78. The war divided communities. Ngati Hikairo submissions note for example that there 

were individuals who guided troops to Rangiaowhia as well as whanau in the settlement 

when it was attacked.75 

79. Claim specific submissions recall the evidence of hardship caused by the influx of 

refugees at Whaingaroa 'you take marginal land, double the population, then you have 

poverty, even the moana can only give so much.'76 

80. Claimant witnesses pointed out the profound consequences of the change from 

numerous, large, geographically scattered cultivations to one or two small marae in the 

                                                
69 Wai 898, #A22 p 284.  
70 Cross-examination Dr O’Malley Wai 898, #A23 Report Hearing Week 7 Wai 898, #4.1.12 p 927.  
71 Tribunal questions of Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 1137. 
72 Wai 898, #A30(h) p 26.  
73 Wai 898, #A97 p 191 and Wai 898, #A30(e). 
74 Cross-examination Dr O’Malley Wai 898, #A22 Report Hearing Week 4 Transcript Wai 898, #4.1.10 p 883. 
75 Wai 898 #3.4.226 para 54, and see para 57. 
76 Wai 898 #3.4.210 para s 7.38-7.40. 
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same area. Bad seasons and local blights had much greater impacts and left whanau in 

poverty.77 People were 'crammed into kainga surviving on small stretches of riverways'. 

Whatiwhatihoe was said to be a 'hell-hole' in this period.78 Alcohol was an issue.79 

Around 1882-3 efforts were made to prohibit alcohol, and the first Poukai from 1884 for 

the needy of the Kingitanga was held at Whatiwhatihoe.80 

81. In the case of Whatiwhatihoe kainga the evidence is that the confiscation line cut it in 

half.81 

TSOI ISSUE 3: THE AUKATI #WAI 898 #3.4.129 

82. There was an aukati at Mangatawhiri that was shifted south after troops crossed the 

aukati in July 1863.82 

83. The aukati on the Puniu river is distinct from this northern aukati. It was not a traditional 

boundary. It represented a rangatiratanga and not an isolationist policy.83 Trade 

occurred and was encouraged across the boundary.84 

84. There is no distinct date for its creation, but generic submissions give a date of 

'effectively from 1868 to 1885'.85 Claim specific submissions refer to the view of the area 

behind the aukati having a sacred protective aspect ‘filtered out’ into  the Pakeha 

community as early as 1868.86 This suggests an earlier date for the establishment than 

1868.  

85. Rewi Maniapoto claimed to have set the boundaries. Wahanui erected pou marking off 

the district as tapu.87 Claim specific submissions refer to the eight maunga or pou were 

associated with the establishment of the Kingitanga that became ‘in principle’ the 

territory of the King.88  

86. For Pakeha the area was know as the 'King Country, but Maniapoto knew it as 'Te 

Nehenehenui' and  'Te Nehenehenui te whare' and that the whare remain restricted and 

tapu as a reassertion of authority.89 

87. Maniapoto rangatira imposed and enforced the aukati.90  

                                                
77 Wai 898 #3.4.226 para 44. 
78 Wai 898 #3.4.226 para 111. 
79 Wai 898 #3.4.226 para 113. 
80 Wai 898 #3.4.226 para 114. 
81 Wai 898 #3.4.226 para 93. 
82 Wai 898 #3.4.129 paras 8-9. 
83 Wai 898 #3.4.129 para s 10-11. 
84 Wai 898 #3.4.129(a) para 3.4(b). 
85 Wai 898 #3.4.129 para 27. 
86 Wai 898 #3.4.189 para 4.16. 
87 Wai 898 #3.4.129(a) para 3.2(a). 
88 Wai 898 #3.4.189 para 4.15. 
89 Wai 898 #3.4.129 para 13. 
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88. The Crown clearly lacked control within the aukati and it should be viewed as an 

independent district.91 Although the Crown argues that it actually had some authority in 

the area 1858-60, which then ceased.92 

89. The aukati was 'lifted' with the handing of the taiaha Maungarongo to Wilkinson to begin 

work on the railway.93 The wheelbarrow ceremony in April 1885 was confirmation of the 

aukati being lifted for this railway purpose.94 In this respect the aukati was 'an integral 

part' of the Ohaki Tapu.95 

90. In answer to oral submissions counsel argued that the recognition of the area behind 

the aukati as a district under s71 Constitution Act 1852 would have, if anything, 

diminished the control that was being claimed and exercised in Te Nehenehenui, by 

placing it explicitly under Crown control, when it was an area of explicitly Maori control 

under tikanga, more in the nature of a state within a state. State to state was the nature 

of Crown discussions with Rohe Pōtae leaders at the time. 

Southern Boundary  

91. The issue of the southern boundary of the aukati arose in discussion of some claim 

specific submissions. The southern boundary of the 1883 survey of the Rohe Pōtae was 

clearly south of the north Taranaki confiscation line. See Map Book Wai 898, #A119 

Plates 7 and 10.  

92. Ngati Haua claim specific submissions discuss control by rangatira of the southern 

boundaries of the aukati. Topine Te Mamaku (at Maraekowhai) and Ngatai Te Mamaku 

patrolled the southern boundary of the aukati, from Utapu on the Whanganui River to 

Moerangi between Taupo and Tuhua.96 

TSOI ISSUE 4: TE OHAKI TAPU #WAI 898 #3.4.128 

93. This issue is mentioned in nearly all if not all claim specific submissions. 

94. The generic submissions point out that full autonomy within the rohe, including the 

ability to make laws, was intended.97 They also state that it was intended that legislation 

would implement it.98 There is no discussion of whether this legislation was a kind of 

                                                                                                                                          
90 Wai 898 #3.4.129 para s 14-18. 
91 Wai 898 #3.4.129 para 19. 
92 Wai 898 #3.4.129(a) para 3.3(d). 
93 Wai 898 #3.4.129 para 21-22. 
94 Wai 898 #3.4.129 para 23. 
95 Wai 898 #3.4.129(a) para 3.5(a). 
96 Wai 898 #3.4.211 para s 45-48. 
97 Wai 898 #3.4.128 para 2(a). 
98 Wai 898 #3.4.128 para 2(b). 
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external recognition, or a necessity for the establishment of this the rohe and its 

autonomy, although it is clear that claimants lean towards the former.  

95. In answer to oral questions counsel explained the relationship with Te Tiriti. Te Ohaki 

Tapu was a more specific manifestation of the earlier Te Tiriti undertakings.  

96. At least one claim specific submission argues that the ohaaki tapu and similar types of 

agreements entered into after the Treaty do not amount to treaties between sovereign 

nations. But the Treaty guaranteed Maori the right to continue to organise themselves 

politically, so agreements such as the ohaaki tapu is a political agreements of Maori 

with the Crown of constitutional importance which the Crown is bound to uphold.99 

97. Claim specific submissions quote Moana Jackson's assertion that Te Ohaki Tapu, like 

Te Tiriti, could not be read as a submission to Crown authority but rather a 'noble 

attempt to ensure compliance and cooperation within the dictates of tikanga and Te 

Tiriti'.100 This is backed up by the comment of the Taranaki Tribunal that whereas the 

Crown want to know, ‘whose power should prevail?’, Maori wanted to understand how 

the respective powers would work together and respect each other.101 

98. In answer to oral questions, counsel accepted that the Crown never stated that ‘full 

autonomy’ would be retained or similar words, but pointed out that the onus was on the 

Crown to show where that was ceded. The common law and Treaty guaranteed 

autonomy and property rights so the Crown must point to a moment when those were 

relinquished. In the Ohaki Tapu agreements no such moment occurred and in fact the 

Crown made statements reinforcing Maori autonomy and property rights. 

99. It should be added that the Crown appears to accept that it did not have practical 

sovereignty over the area until some time after 1883 anyway. 

100. The retention of tino rangatiratanga and mana whakahaere ‘within their territories’ were 

intended.102  

101. The Ohaki Tapu was in large part a product of, and consistent with, Maori law.103 It was 

made under conditions of external pressure.104 In answer to oral questions, counsel 

referred to Bryce’s statement that he would ‘clear his own path’ if his surveyors were not 

                                                
99 Wai 898 #3.4.163(a) para 7.12-7.17. 
100 Wai 898 #3.4.189 para 4.7. 
101 Wai 898 #3.4.189 para 4.7. 
102 Wai 898 #3.4.128 para 3. 
103 Wai 898 #3.4.128 para s 8-12. 
104 Wai 898 #3.4.128 para s 12-15. 
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allowed into the area. Generic submissions on the aukati also refer to Bryce’s ‘veiled 

threats’ and the fear of possible war and confiscation.105 

102. But the engagement that gave rise to it was ‘extensive’.106 There were ‘performative’ 

aspects to it i.e. the presentation of guns, and the taiaha Maungarongo (now in the 

Dunedin museum!), but also the first sod and wheelbarrow.107  We would add that this 

appears to be a moment of common Maori and European symbolism. 

103. Bryce asked for the return of the taiaha a year before it was handed back.108 So the 

symbolism was understood. The Crown acknowledges a series of agreements but 

doubts that they contained the breadth of undertakings that the claimants contend for 

them.109 This is rejected by the claimants. Te Ohaki Tapu should not be approached as 

a closely worded contract and Crown undertakings need to be seen in context.110 

104. In oral presentation, counsel noted that the agreement was between chiefs – mana to 

mana. There was a tapu associated with that. It was therefore imbued with an element 

of tapu. Harold Maniapoto makes this same assertion, maintaining that the Ohaki Tapu 

was tapu because such agreements were an act of mana by chiefs, so they were bound 

with chiefly mana and taken into the realm akin to 'te ao tapu'.111 He notes that the 

Ohaaki tapu was sometimes referred to as "Te Kingi Kanatere Ohaki Tapu."112 

105. The claimants doubt that the Crown ever intended to honour its undertakings.113 In any 

event it failed to perform its undertakings in key respects.114  

106. In oral presentation, counsel pointed out that: 

(a) It was not a case of the Crown being unable to provide what it promised. Rather 

the evidence shows a lack of intent from the outset to honour promises. In oral 

submissions counsel pointed to the 16 March 1883 assurances of Bryce of local 

control immediately followed by his private view that the ‘idea of a board is 

utterly impractical’.115 

                                                
105 Wai 898 #3.4.129(a) para 3.6. 
106 Wai 898 #3.4.128 para 16. 
107 Wai 898 #3.4.128 para s 18-20. 
108 REF  
109 Wai 898 #3.4.128 para s 21-24. 
110 Wai 898 #3.4.128 para 25. 
111 Wai 898 #3.4.186 para 34. 
112 Wai 898 #3.4.186 para 35. 
113 Wai 898 #3.4.128 para 7. 
114 Wai 898 #3.4.128 para s 30-31. 
115 Wai 898, #2.6.108 Draft Hearing Week 15 Transcript pp 112 – 113.  
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(b) Other measures such as the Kawhia Native Committee were known by the 

Crown to be close to negligible in terms of the authority they provided to Rohe 

Pōtae Maori to control matters.  

(c) A district under section 71 of the Constitution Act would have gone some way 

towards fulfilling the Ohaki Tapu. No new statute was necessarily required to 

establish the autonomy and control that was confirmed in the Ohaki Tapu 

agreements, but rather steps to be taken, by law if necessary to allow the 

continuation of Maori structures and a vehicle for their effective operation in the 

new environment.  

(d) The fact that the Ngati Maniapoto leadership changed after 1891 made no 

difference, since the Crown never intended to honour its undertakings,  

(e) The end result was an invasion more insidious than outright raupatu. 

107. As was noted in oral presentation of the generic submissions on pre-emption, the 

agreements which made up the Ohaki Tapu spanned a number of political 

administrations. The role of Native Minister John Ballance in February 1885 was critical. 

He gave the strongest undertakings about Maori control over local affairs and land 

dealings being retained throughout the regions that the railway would pass. He had 

more confidence than his predecessors and his successors in subsequent 

administrations that he could create the environment in which  Maori would be prepared 

to sell land at a relatively low price. But he also kept pre-emption or near pre-emption in 

his ‘back pocket’ should it be required by allowing for ultimate control of price by Crown 

appointees in The Maori Land Administration Act 1886. 

108. On the issue of alcohol prohibition, counsel in oral submissions said that a central 

complaint was the lack of Crown assistance to enforce the prohibition. It suited Crown 

purposes for prohibition to fail, and it was set up to fail.  

109. The request by some leaders in 1891 for licence premises in Otorohanga was an effort 

to manage the situation and should be seen as a further attempt to exercise local 

power. 

Later Discussions of Te Ohaki Tapu 

110. As to when it could be said that the Ohaki Tapu ‘broke down’, there is no evidence of it 

being formally relinquished. The Ohaki Tapu continued to be raised with government 

officials by Ngati Maniapoto. For example in relation to the rates ‘compromise of 1928. 

See further below. 
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Additional comments on Te Ohaki Tapu 

111. We would add the following summary commentary.  

112. Te Rohe Pōtae was and remains a feature of NZ history and life. It describes a territory, 

and aspirations of control over that territory. It was in 1866 a fact of NZ political life and 

part of the common law of property. Politically, it was a territory bounded by a boundary, 

an aukati, enforced as part of customary law. Legally, both customary law and principles 

of the common law of property protected the boundary. As summarised the recent 

Supreme Court of Canada decision in Tsilhqot’in Nation v British Columbia:116 

[88] In summary, Aboriginal title confers on the group that holds it the exclusive 
right to decide how the land is used and the right to benefit from those uses, 
subject to one carve-out — that the uses must be consistent with the group 
nature of the interest and the enjoyment of the land by future generations. 
Government incursions not consented to by the title-holding group must be 
undertaken in accordance with the Crown’s procedural duty to consult and must 
also be justified on the basis of a compelling and substantial public interest, and 
must be consistent with the Crown’s fiduciary duty to the Aboriginal group. 

113. The solemn compact of the Treaty, signed by Rohe Pōtae chiefs, also protected the 

territory. Article 2 guaranteed the tino rangatiratanga of its leaders and their people, and 

Article 3 guaranteed the full measure of common law to protect property.  

114. The boundaries of the Rohe Pōtae aukati were well known and, at least in the north, 

were sharply defined on the ground. This was because they had been shaped by 

specific events from the war and confiscation. The attack on Rangiaowhia in February 

1864 was followed by the looting and burning of Kihikihi. Refugees watched from hills 

across the Puniu River. A strategic decision by General Cameron to halt the southward 

advance with the onset of winter turned a minor local boundary into the northern 

boundary of Te Rohe Pōtae and imbued it with potent significance.  It was NZ’s ‘cease 

fire line’ – a ‘forced boundary’. 

115. Across the Puniu river, Maniapoto and other iwi watched on, devastated. The attack on 

Rangiaowhia had convinced no less than Wiremu Tamihana that the colonial 

government intended total war against Maori. This led to the stand at Orakau. The 

consequence was that, inside the aukati, there was a conscious political and military will 

to retain total control of what remained of their territory, unless the Crown forced entry, 

or terms could be negotiated. 

116. The aukati, regarded from the Pakeha side as the entry point to the ‘King’s Country’, on 

the Maori side as the Nehenehenui, was a real legal and political fact for the Crown. 

While the colonial government held nominal sovereignty over all of the North Island, 



25 

  
 

including the Rohe Pōtae, it enjoyed no practical control inside the aukati. In 1870 

Cabinet considered proposals, which some in the Colonial Office supported to formally 

recognise it as a state within a state.117 Twelve years later, when the events of the 

Ohaaki Tapu began, this ‘country’ was popularly described in the Pakeha press as 

‘semi-independent’, with Maori having ‘undisputed rights of occupation’.118  

117. The aukati did not fade away through lack of use, or abandonment. Its extinguishment 

was formally treated for, with the persons holding legal and political control over the 

area, and was finally granted in exchange for undertakings as to future conduct by the 

Crown, and its extinguishment was gratefully accepted by the Crown. 

118. The negotiations to end the aukati and the Crown undertakings mark the beginning of 

the Ohaaki Tapu. There is argument about the precise origin of that phrase. There is 

also argument about what aspects were tapu or sacred about the arrangement. But 

there is no argument that the term embodies a special arrangement between Rohe 

Pōtae Maori and the Crown.119 The Crown solemnly and repeatedly engaged with Rohe 

Pōtae leadership seeking consent to enter the Rohe Pōtae. After entering, it continued 

to repeatedly and solemnly engage with Rohe Pōtae leaders. These arrangements, this 

Ohaaki Tapu, could perhaps even be described as Rohe Pōtae Maori’s second or 

supplemental Treaty. Its key elements are discussed in the Ohaaki Tapu submissions 

(TSOI 4). 

119. Key meetings and events with Crown Ministers and officials that informed the Ohaaki 

Tapu include: 

(a) Native Minister Bryce’s agreement in March 1883. This arrangement is 

particularly important. Wahanui recalled it in 1885 before Parliament:120 

I stated to Mr. Bryce formerly that l am to have the administration of the 
whole of the lands in my district; I have made the same statement in my 
petition. I told Mr Bryce on that occasion that when my petition reached 
the House I wished him to bring forward a measure vesting the whole 
authority in me—I mean in ourselves … Why should our land be taken 
from us, or why should our authority over that land be held back. This 
was the representation I made to Mr. Bryce formerly, and again I make 
that representation to this Committee. 

The Crown never claimed or asserted any particular legal right or power to enter 

the territory to survey routes for the North Island Main Trunk Railway. Bryce, the 

veteran of Parihaka, did make an implied threat of the use of force as a final 

                                                                                                                                          
116 2014 SCC 44. 
117 Wai 898 #A79 p310. 
118 Wai 898 #A79 p643. 
119 Eg Wai 898 #A68 p225 para 266. 
120 AJHR 1885 Session I, I-02b, pp. 4-5. 
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resort if the survey was not allowed (pressure at the time included the ‘opening 

up’ of Kawhia harbour). In entering into the agreement, Bryce was conceding 

the practical and legal reality that, unless he used force, he really could not 

move without the consent of the Rohe Pōtae leadership. Dr Loveridge argues 

that Bryce would never have bound the Crown to such a broad undertaking. Yet 

two years later Native Minister Ballance was in the region this time publicly 

seeking agreement from Rohe Pōtae leaders merely to proceed with the railway 

on the now defined route, again without any reference to any legal powers that 

might be exercised in the absence of agreement from Rohe Pōtae Maori. 

(b) The 1883 petition from ‘nga iwi o Maniapoto, o Raukawa, o Tuwharetoa, o 

Whanganui’, present by the Native Minister himself to the House of 

Representatives in June 1883. This petition was prepared as a follow-on matter 

from the March 1883 agreement. It reminded the Crown that: 

We have carefully watched the tendency of the laws which you have 
enacted from the beginning up to the present day; they all tend to deprive 
us of the privileges secured to us by the second and third articles of the 
Treaty of Waitangi, which confirmed to us the exclusive and undisturbed 
possession of our lands. 

…[the petition then asked] 

That Parliament will pass a law to secure our lands to us and our 
descendants for ever, making them absolutely inalienable by sale.   

That we may ourselves be allowed to fix the boundaries of the four tribes 
mentioned, the hapu boundaries in each tribe, and the proportionate 
claim of each individual within the boundaries set forth.... 

(c) The liquor prohibition petition of May 1883. 

(d) The agreement of December 1883 to survey the exterior boundary, which read: 

we consent that the government should make an accurate survey of the 
external boundary of our block in order that a Crown grant may issue to 
us, our tribes and our hapus, for the price as arranged by you; namely 
that the cost to us should not exceed £1600. Now this is our decided 
word; this agreement must not be altered by any other arrangement or by 
any future government.121 

(e) Native Minister Ballance’s extensive promises of 1885 in order to get the railway 

agreed to, and Premier Stout’s comments at the sod turning ceremony for the 

railway. As Rewi Maniapoto put it succinctly in 1884:122 

                                                
121 Wai #A79 p982. The reference to a ‘Crown grant’ appears not to have been a legal reference but a reinforcement of the title certainty that the 
survey would provide. 
122 Bay Of Plenty Times , 7 February 1884, Page 3. 
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You want a railway and we want local self-government. You grant us the 
one, and we will grant you the other. 

(f) The agreement to allow the Native Land Court into the region – which was 

explicitly linked to the agreements and undertakings of 1883 and 1885, as 

Wahanui noted in 1888: 

Now, our principal reason in consenting to have our land in the Rohe 
Pōtae here surveyed and adjudicated at Court was the promise made to 
us by the Hon Mr Bryce when he was Native Minister. We placed, 
absolute reliance on that word of Mr, Bryce, for he personally told us that 
he would give due respect to our land, and that he would prevent all evil 
practices from being done in our district. It was owing to the favourable 
nature of the proposals of the Government that we agreed that the 
railway should go through our district, and freely granted the sites for the 
stations … 

120. After the formal end of the aukati – marked by Wahanui sending a taiaha to Parliament 

in November 1885, further formal engagements with Rohe Pōtae Maori as a community 

included;123 

(a) Meetings of the Native Land Commission with Rohe Pōtae Maori in 1907 and 

1908; 

(b) The rating compromise with Rohe Pōtae Maori of 1928. 

121. Crown arguments before this Tribunal tend to reinforce the importance of the Ohaaki 

Tapu and also highlight the significance of the breaches to it. For example, the Crown 

has conceded in relation to the agreement of 16 March 1883: 

The Crown acknowledges that Rohe Pōtae Māori regard the agreement of 16 
March 1883 as symbolically significant in that it heralded a new relationship 
between them and the Crown. For its part, the Crown also acknowledges the 
agreement as one of significance. .... In plain terms, the Crown considers that it 
was an understanding that enabled a government surveyor to enter the area 
bounded by the aukati for the purpose of undertaking exploratory surveys for a 
possible railway. The Crown agrees that the principle of good faith required it to 
keep to the terms of the agreement unless sufficient justification existed for it to 
depart from those terms, and to discuss any departure with the Rohe Pōtae 
leadership. 

122. This appropriately acknowledges that there was a ‘Rohe Pōtae leadership’ with which 

the Crown was engaging about significant issues such as ‘a new relationship’ with the 

Crown, and to whom the Crown should return if the arrangements changed. 

123. Turning to the Crown concession regarding a free market for land:  

                                                
123 Bryce had asked for a taiaha to be provided in 1883 to mark his agreements – so the Crown was well aware of its significance.Wai 898 #A78 
pp1224-1225. 



28 

  
 

The Crown accepts that it led the iwi and hapū of the Rohe Pōtae to reasonably 
believe when they agreed to the passage of the North Island Main Trunk Railway 
through their territory in 1885 that, if they wished to sell their land, the Crown 
intended to establish a free market, regulated by a land board system, in which 
they could do so. 

124. Who were these ‘iwi and hapu’ with control over ‘territory’, if not the very same ‘Rohe 

Pōtae leadership’ whose agreement the Crown sought to allow a government surveyor 

to enter the territory just 2 years earlier. That, after all, is the conclusion of the Crown’s 

own historian.124 Given that those same leaders were involved, they were not so much 

‘led to believe’ as given solemn assurances that, in exchange for agreement to the 

passage of the North Island Main Trunk Railway, a free market in land would be 

established.  

125. So these were further undertakings and agreements that could not be departed from 

until after discussion had taken place with the Rohe Pōtae leadership and a ‘sufficient 

justification’ given for departure from them. In terms of that ‘sufficient justification’ the 

legal standard, consistent with Treaty requirements, is ‘a compelling and substantial 

public interest,’ and one also ‘consistent with the Crown’s fiduciary duty to the Aboriginal 

group’.  

Claim specific submissions 

126. Claim specific submissions make these further points: 

127. Ngati Hikairo, who joined the Rohe Pōtae in late 1883 after the lodging of the petition in 

June 1883, for this reason refer to the agreements of Te Rohe Pōtae as  'Te 

Pitihana'.125 They say that they joined Te Pitihana (Te Ohaki Tapu) after Crown entered 

Kawhia harbour and surveyed the contested Pouewe lands.126 

128.  Ngati Haua claim specific submissions say that Ngati Haua did not agree to the railway 

route or land being taken for it, and the Ngati Haua Rangatira Tuku Te Ihu Te Ngarupiki 

burnt himself to death in protest.127 

129. Ngati Haua opposed the Rohe Pōtae survey boundary of 1883. Bryce advised them to 

assert their claims in the land court when the block came before it.128 

130. Te Ihingarangi hapu questions whether in fact any of their land can be said to have 

been gifted for the railway south of the Mokau station.129 

                                                
124 Wai 898 #A68 pp223-225. 
125 Wai 898 #3.4.226 para 460. 
126 Wai 898 #3.4.226 para 8. 
127 Wai 898 #3.4.211 para s 57-60. 
128 Wai 898 #3.4.211 para 69-70. 
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131. The Tribunal in its Te Roroa Report noted that the Treaty itself is a sacred covenant.130 

132. The Maniapoto Maori Trust Board include as a significant point in Crown – Maori 

engagements Te Kawenata o Ngati Maniapoto He Kura Rere of 1 Jan 1904.131 

133. The Maniapoto Maori Trust Board submission on the Ohaki Tapu spells out its features 

as follows:132 

The intention of Maniapoto was that Te Ohaki Tapu would provide a platform for 
the development of Te Rohe Pōtae in a way that would ensure benefit to 
Maniapoto by providing that:  

(a) Maniapoto would retain and exercise its mana, rangatiratanga and authority 
within the area bounded by the Aukati; 

(b) Maniapoto were equals to the Crown and had entered in to a partnership 
where respective authority co-existed;   

(c) the Crown would only survey the external boundary of Te Rohe Pōtae, and no 
other surveying would be carried out within Te Nehenehenui without the prior 
express permission of Maniapoto rangatira;  

(d) a new and better law would be developed and enacted that would allow 
Maniapoto to maintain control over their lands within the region; 

(e) Maniapoto would be allowed to delineate all of the internal boundaries of Te 
Nehenehenui themselves and the Native Land Court would not operate in Te 
Rohe Pōtae;  

(f) there would be no liquor sold in Te Rohe Pōtae; and   

(g) there would be no gold prospecting without the prior express permission of 
Maniapoto rangatira. 

134. We add that these basic features, with minor variations, appear in most submissions 

and historical reports that set out the terms of the Ohaki Tapu. 

135. Maniapoto Maori Trust Board seek a finding that the breach is Crown 'deliberately and 

in bad faith' sought to undermine the rangatiratanga and authority of Maniapoto in Te 

Nehenehenui and failed to honour its undertakings in relation to Te Ohaki Tapu.133 

TSOI ISSUE 5: NORTH ISLAND MAIN TRUNK RAILWAY #WAI 898 #3.4.129 

Overview 

136. The generic submissions emphasise that in accordance with Te Ohaki Tapu, Rohe 

Pōtae Maori were to maintain rangatiratanga over their lands throughout and following 

                                                                                                                                          
129 Wai 898 #3.4.170(a) para 401. 
130 Wai 898 #3.4.212 para 17. 
131 Wai 898 #3.4.212 para 32. 
132 Wai 898 #3.4.212 para s 35-37. 
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the construction of the railway. This did not happen. Significantly also, Rohe Pōtae 

Maori did not approach the Crown asking that a railway be built. Instead the Crown was 

desperate to ‘open up’ the district and used its bargaining power to make promises and 

assurances to Maori that were not kept.  

137. The NIMTR was constructed in two phases through the Inquiry District. The first was 

from the Puniu River to the Mokau Station and was constructed between 1885 to 1889. 

The second was from the Mokau Station to the southern boundary of the Inquiry District 

between 1899 to 1902.134  

138. More land than was reasonably necessary was taken throughout construction especially 

in the form of ballast pits, stations are where excess land was taken along 

waterways.135 By the second phase of construction:136 

 

 

139. The evidence suggests that around 70% of the land taken during the first phase of 

construction had been gifted.137 Where compensation for land taken was paid, the 

amount was negotiated between the Crown agent and the owner representatives. The 

amount appears to have been fair.138 However this is on the basis of what the Crown 

was to pay for similar land within a few years under its pre-emption powers that 

suppressed prices. Furthermore, the amount agreed to may have remained unpaid and 

there are no records to show that it ever was.139 

140. Land taken during the second phase of construction through the Rangitoto-Tuhua Block 

was not gifted and no compensation was paid even though this was required under the 

                                                                                                                                          
133 Wai 898 #3.4.212 para 69(b). 
134 Wai 898, #A20 p 291.  
135 Wai 898, #Wai 898 #3.4.121 para 276 – 282 and 292.  
136 Wai 898, #Wai 898 #3.4.121 para 146.  
137 Wai 898, #Wai 898 #3.4.121 para 228. 
138 Wai 898, #Wai 898 #3.4.121 para 224. 
139 Wai 898, #Wai 898 #3.4.121 para 266. 
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Public Works Act of 1894 (s34) and in accordance with Ballance’s promise that every 

acre taken for the railway would be paid for.140 Fresh arrangement for construction were 

also to be made to continue the line beyond the Mokau Station. This was not done.  

141. A total of 1096 acres were taken under the Public Works Acts 1882 and 1894 for the 

construction of the railway through the Inquiry District.141 A further 192 acres were taken 

for railway purposes following the completion of the second phase of construction.142 

142. Further to this, 165,123 acres was purchased under Railway loan finance within the 

railway exclusion zone.143 The exclusion zone acted as another form of blanket Crown 

pre-emption.  

Connection with Pre-Emption Purchasing 

143. The original Railway Exclusion Zone was created under Native Land Alienation 

Restriction Act 1884.144 This included practically all of the area now forming the Inquiry 

District.145 This Act applied from 10 November 1884 to 1 January 1887. There was 

however, no recorded purchasing alienations during this period. A series of legislative 

provisions were then rolled out to protect the Crown’s pre-emptive rights under the 

Railway Exclusion Zone up until 23 October 1899 as follows: 

(a) The North Island Main Trunk Railway Loan Application Act Amendment Act 

1889, s 5;  

(b) The North Island Main Trunk Railway Loan Application Amendment Act 1891, s 

2;  

(c) The North Island Main Trunk Railway Loan Application Acts Amendment Act 

1892, s 3; and 

(d) The Native Land Court Act 1894, s 117 and Division II Part II of the Act, 

particularly s 126.  

144. The Railway Exclusion Zone, like other pre-emption measures, enabled the Crown to 

purchase land at a fraction of its real value. Land was purchased using Railway Loan 

Finance and on-sold to fund the construction of the line. Land was also purchased using 

Railway Loan Finance that was not within the  Railway Exclusion Zone at the time of 

                                                
140 Wai 898, #Wai 898 #3.4.121 para 235. 
141 Wai 898, #A20 p148.  
142 Wai 898, #A20 p 160. 
143 Wai 898, #A146 p82. 
144 Wai 898, #Wai 898 #3.4.121 para 167.  
145 Wai 898, #A146, p49. 
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purchase.146 Initially land purchasing was targeted within the ‘northern target area’ 

established under the 1889 Act. 53,080 acres were purchased within this area using 

Railway Loan Finance.147 Railway Loan Finance was exhausted in 1894. Even today 

there is an understanding from Tangata Whenua that the extensive lands purchased 

using Railway Loan Finance were acquired for the railway. The acquisition of these 

lands was closely connected to the ‘opening up’ and settlement of the district.  

Urupa and Wahi Tapu 

145. Evidence has been presented showing that urupa and wahi tapu were wilfully 

desecrated throughout the construction of the NIMTR.148 At the compensation hearing 

in 1890, evidence was also given about the construction of the NIMTR through urupa.149  

This was in breach of the Crown’s own provisions in the Public Works legislative 

regimes that required takings avoid cultivations and sites of occupation.150 

146. Claim specific submissions note that the railway line was forced through wahi tapu at 

Waimiha, Ongarue, Te Koura. The claimants say that there is a reminder of this  'every 

time a train runs over their tapu.' 151 

147. Pao Miere adherents opposed the railway.152 

Railway restructuring 

148. In answer to questions from the Tribunal, counsel indicated that the circumstances 

surrounding the initial agreement for the railway, including the gifting of land for the line 

itself, created a general duty for better engagement with Maori over the railway 

restructuring, including consideration of the original gifting and its circumstances and 

the implications for the restructuring.   

TSOI ISSUE 6: LOCAL GOVERNMENT #WAI 898 #3.4.185 

149. Local government is a creature of statute, and as such, the Crown cannot divest itself of 

Treaty obligations by the mere fact that local government is operative in a district.153 

150. Local government was imposed in the district by statute without reference to the 

agreements of the Ohaki Tapu.154 Local government was clearly an issue in the Ohaki 

                                                
146 Wai 898, #Wai 898 #3.4.121 para 198. 
147 #A20 Table 1-.‐p94 Purchases in Mangauika to Wharepuhunga. 
148 See for example Wai 898, #A20 p 115 and Hearing Week 5 Transcript per John Wi Wai 898, #4.1.11 p 77 and Rangi Harry Kereopa Wai 898, 
#L22 para 50 and Eliza Rata #Q30(b).  
149 Wai 898, #A96 para 42. 
150 Public Works Acts 1882 and 1894, 
151 Wai 898 #3.4.220 para s 9-10. 
152 Wai 898 #3.4.220 para 22, 45-46. 
153 Wai 898 #3.4.185 para 12-17. 
154 Wai 898 #3.4.185 para 20, 65-71. 
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Tapu discussions, as Rewi famously said 'you want a railway and we want local self 

government. You grant us one and we will grant the other.'155 

151. Local government was gradually extended over the Rohe Pōtae between 1905 to 1913 

as Pakeha settlement increased and was firmly established by 1915.156 

152. The few efforts to bring a Maori dimension to local government in the inquiry district was 

not aimed at better participation, but at rates collection.157 

153. There was no provision in local government legislation or process for collective Maori 

engagement.158 

154. In the 20th century, Maori calls for local governance diminished after it became 

apparent that they would not be entertained.159 Maori collective initiatives outside of 

local government, such as the Maori War Effort organisation were 'starved and 

collapsed' in comparison to local government.160 Initiatives that did begin with 

government, such as the Kawhia Committee and later the Maori Councils, never 

received support at levels comparable to Pakeha institutions, so interest in them 

waned.161 Government policy in these limited initiatives was to control Maori ambitions 

to retain autonomy.162 The Maori council had virtually ceased to function by 1913.163 It 

was rejuvenated from 1919 as part of a health initiative, but had ceased to function once 

again by the mid 1930s.164 

155. The semi official Crown and local council policy was not to fund infrastructure close to 

Maori land for fear it would drive up prices if the central or local government should seek 

to open that land up for Pakeha settlement.165 

156. Most local roads were established on Maori land without any payment for the land 

taken, under the 5% provisions.166 

157. Local authority voting systems such as weighted voting based on property values, 

discriminated against Maori voters, despite them being owners of large land areas.167 

                                                
155 Wai 898 #3.4.185 para 70. 
156 Wai 898 #3.4.185 para 26, 89-91. 
157 Wai 898 #3.4.185 para 80. 
158 Wai 898 #3.4.185 para 81. 
159 Wai 898 #3.4.185 para 96. 
160 Wai 898 #3.4.185 para 98. 
161 Wai 898 #3.4.185 para 99, 105-116. 
162 Wai 898 #3.4.185 para 117-118. 
163 Wai 898 #3.4.185 para 120. 
164 Wai 898 #3.4.185 para 121-122. 
165 Wai 898 #3.4.185 para 53-57. 
166 Wai 898 #3.4.185 para 34. 
167 Wai 898 #3.4.185 para 111-113. 
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158. Many Rohe Pōtae Maori landowners were disenfranchised for a significant period from 

1911, by the vested lands system where the chair of the land board exercised for 

unleased lands a single vote on behalf of all Maori owners.168 By contrast, Pakeha 

lessees on those vested lands had the vote. 

159. Valuation rolls on which electoral rolls were based were also inaccurate, creating yet 

further disenfranchisement.169 

160. Town planning by way of zoning after 1954 included rules limiting the number of 

dwellings in rural areas and at least one council (Waiapu County Council) recorded that 

this in part drove Maori urban migration in the district.170 

161. Drainage Boards under the Land Drainage Act 1908 made no provision for Maori 

concerns but transformed wetlands for dairying.171 

162. We add that the Land Drainage Act 1908 remains operative, although now subject to 

the RMA (discussed under TSOI 21: Te Moana). 

163. There is evidence that money from the rates compromises was not utilised for Maori 

land (see rating below). Pakeha constituents had a guarantee that rates collected in a 

riding, including the compromise, would be used in that riding, but Maori had no such 

assurance.172 

164. Overall, local government was a vehicle for Pakeha aspirations, often at the expense of 

Maori property rights.173 

TSOI ISSUE 7: TIKANGA #WAI 898 #3.4.124 

Treaty duties 

165. The Waitangi Tribunal has held that tikanga is a taonga, finding that the Crown:174 

is obligated to protect Maori taonga, including Tikanga and the customary 
processes that flow from this. 

166. Rangianiwaniwa Pehikino gave evidence that:175 

Tikanga is at the core of our identity. It is how we live, who we are and why we do 
what we do. Te Tiriti o Waitangi was supposed to have protected Tikanga as one 

                                                
168 Wai 898 #3.4.185 para  124. 
169 Wai 898 #3.4.185 para 107. 
170 Wai 898 #3.4.185 para 37. 
171 Wai 898 #3.4.185 para 48. 
172 Wai 898 #3.4.185 para 51. 
173 Wai 898 #3.4.185 para 4. 
174 Wai 898 #3.4.124 para 367. 
175 Wai 898 #3.4.124 para 195. 
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of our core rights and needs. The Crown should not have attacked our Tikanga, it 
was bound to support us.  

Tikanga and law 

167. Crown acknowledgement of tikanga does not “recognise the pervading importance of 

Tikanga as the source of law and principles underpinning decision-making at all 

levels.”176 

168. Rohe Pōtae Maori had entered a relationship with the Crown based on their own 

tikanga. The resultant imposition of English law, courts and imposition of English 

language and kawa was key to the unravelling of Tikanga of Te Rohe Pōtae tribal 

nations.177 

169. Te Rohe Potae’s case is that in breach of its duty to act in good faith the Crown set out 

to systematically dismantle the Tikanga of Tino Rangatiratanga of the Hapu.178 

170. The CNI Tribunal found that “If a body of law does not resonate with the culture of the 

community it is intended to regulate, it will carry little force in that community.” The 

Crown has not made efforts to understand tikanga, therefore it does not resonate and 

carries little force.179 

171. Maori who agitated for inclusion of Tikanga Maori in the decision-making and running of 

the nation and were systematically prevented from doing so effectively by the Crown.180 

172. The Tikanga of whakapapa, whanaungatanga, kaitiakitanga includes the right to use 

and define, in Maori language and culture, custom and normative rules.181 

173. Te Weehi v Regional Fisheries Officer [1986] 1 NZLR 680 shows that tikanga still has 

legal force in respect of “local laws and property rights” despite the Crown’s assertion of 

sovereignty.182 

Environment and resource management 

174. Previous Tribunals have found that the Resource Management Act 1991 (“the RMA”) 

makes only token accommodation for tikanga. Tikanga’s status in the RMA is reduced 

that of being one of a number of potential considerations.183 

                                                
176 Wai 898 #3.4.124 para 103. 
177 Wai 898 #3.4.124 para 142 
178 Wai 898 #3.4.124 para 162. 
179 Wai 898 #3.4.124 para 365. 
180 Wai 898 #3.4.124 para 125. 
181 Wai 898 #3.4.124 para 171. 
182 Wai 898 #3.4.124 para 276. 
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175. Tikanga grows out of matauranga and ensures resources are used sustainably and 

environments and species, including people, are protected.184 The principles involved in 

tikanga include kaitiakitanga, whanaungatanga, manaakitanga, utu, tapu and mana. 

Cumulatively, these concepts have established the tikanga, or principles, that define 

appropriate behaviour within the environment, and determine how the environment’s 

resources should be used and managed.185 

176. Tikanga is a form of thought-leadership and it is therefore of practical application in a 

DOC conservation setting.186 Incorporating tikanga will therefore have measurable, 

positive effects. Legislation, policy, and processes for building effective, enduring 

relationships need to be informed by recognition of Tikanga at all levels.187 DOC 

officers’ efforts are thwarted by Crown policy not understanding or implementing 

tikanga.188  

177. The ‘Threatened with Extinction List’ for which Rohe Pōtae Maori are kaitiaki includes: 

The Maui Dolphin (known to Ngati Te Wehi as Paneireira); frogs; long-finned tuna and 

others. Their tikanga dictates that they actively protect these taonga. It is very difficult 

when that is threatened by government indifference and other ‘community groups’ 

interests.189 

178. Rohe Pōtae Māori do not consider that they are merely another ‘community group’ 

relegated to the ‘reserves bench’ while others start and finish before them.190  

179. Bruce Stirling said in respect of tikanga:191   

Well that is what comes out I suppose of the hydro dam issue as well, is the 
inability to control waters that contain fisheries that are, you know, very significant 
to the local people. But those fisheries and their interests are just not even given 
the time of day, let alone – well, they are not even given, well the honour if you 
like of being considered and rejected, they are just not even considered, not even 
thought of.  

180. Professor Belgrave, in response to Tribunal questions, said:192 

[…] we got asked a lot of critical questions yesterday about whether existing 
regimes are compatible with Tikanga Maori and the like and for me taniwha is 
pretty well the test because in a European world taniwha are not taken seriously. 
That’s almost axiomatic. So in a sense a management regime that recognises 
taniwha is much more likely to become compatible with a Maori world view, but I 

                                                
184 Wai 898 #3.4.124 para 114. 
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190 Wai 898 #3.4.124 para 120. 
191 Wai 898 #3.4.124 para 212. 
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also think that whether you believe in taniwha or not how taniwha, the relationship 
between taniwha as guardians of the environment is actually a functional way of 
managing the resources whether you believe in them or not and that that making 
that sort of politically acceptable to a wider community is actually one of the 
practical problems, practical critical problems in a non-Maori majority culture or 
political economy of ensure that Maori world views are acknowledged.  

181. In the book He Kōrero Anamata/Future Challenges for Māori, ‘Sharing Power: Māori 

and Protected Areas’, IUCN  which was introduced into evidence by counsel, Aroha 

Mead says:193 

There are so many innovative ideas and possibilities for the governance of 
natural resources and protected areas that are not being presented, discussed 
and debated in New Zealand. The reason these discussions are not taking place 
is because of a reluctance of government to share power, but the outcome is a 
decline in environmental standards and biological diversity and the diminishment 
of the vital environmental traditional knowledge and practices of Maori. 

Local Government Act 

182. The first mention of tikanga in the LGA can be found in Sub-Part 3:194 

33 Membership of Commission  

(1) The Commission consists of 3 members appointed by the 

Minister.  

(2) One member of the Commission—  

(a) must have a knowledge of Tikanga Maori; and  

(b) is to be appointed after consultation with the Minister of Maori Affairs. 

183. One issue is that “a knowledge of Tikanga Maori” means a person with a limited 

knowledge of Tikanga could be appointed. Even if a tohunga with extensive knowledge 

was to be appointed, they could still be ‘outvoted’ by the majority. Secondly, ‘Tikanga 

Maori’ assumes that there is only one tikanga for all Maori, which is not correct.195 Maori 

in their rohe would have to bring such matters in evidence to the Commission’s interest. 

This means a Hapu would need to have financial and other resources.196 

Individualisation 

184. The Crown has conceded the individualisation of land ownership was prejudicial, but 

continues to promote individual choices above community tikanga.197 The Crown 

presumption is that this ‘freedom’ of Maori to choose constituted a licence for the Crown 

                                                
193 Wai 898 #3.4.124 para 338. 
194 Wai 898 #3.4.124 para 130. 
195 Wai 898 #3.4.124 para 131 
196 Wai 898 #3.4.124 para 135. 
197 Wai 898 #3.4.124 para 168. 
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to systemically destabilise as many of the tribal structures as it took to wrest control 

from the tribes and to replace their hapu and iwi tikanga with Crown law.198  

Ohaki Tapu 

185. Ngati Maniapoto witness John Kaati said:199  

Tikanga Maori laid the foundation for the Ohaki Tapu […]. Tikanga is not static 
and changes with the ever changing Maori society, especially with the arrival of 
the Pakeha. Tikanga reflects the social and political order of Maori at any given 
time. Te Ohaki Tapu represents how this change was recognised and changes 
were made to counter the challenges it created. 

186. Piripi Ngawhira Crown gave evidence that “In Tikanga the existence of an agreement is 

appropriately discovered through the norms, procedures and policies of those parties 

who sought its implementation.” 200 

187. Paul Meredith noted:201 

The words are important to Maori. They didn’t have a written language. I think 
sometimes we get – we got a bit hung up on the name and the label when we 
only have to go back and look at the evidence and look at that particular time, 
and we can see that yes there were a series of negotiations, engagements, 
agreements, and, ah, and yes, yes for Maniapoto they were tapu 'cos Wahanui, 
and just relying on Wahanui’s words. He said, “Parliament is tapu me ōna mahi 
katoa,” so it’s just how you interpret that tapu, but he tino tapu.” 

188. Frank Thorne for Ngati Hikairo accepted that “an agreement between peoples in 

Tikanga Maori terms can occur over a period of time through a series of events and be 

cemented through the words that are then passed on from meeting to meeting from 

elder to mokopuna.” He gave evidence that “In Tikanga Maori terms, you are bound by 

the honour of the words of your grandmother and her grandmother to give force to that 

in your current lifetime.”202 

Native Land Court 

189. Attempts by the Native Land Court to deal with Maori land issues around ownership 

were highly challenging due to the differences between Tikanga and English law.203 

Early courts often misunderstood and/or misapplied tikanga. The Crown took no steps 

to minimise the likelihood of this occurring, as it wished to replace tikanga with British 

laws.204 
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Land 

190. The Turanga Tribunal found that tikanga required consultation by leaders with 

community, which protected mana. Property use rights could be exercised by 

individuals in accordance with tikanga, however the rights were distributed, allocated, 

and overseen by community consent, also in accordance with tikanga. The 

contemporary ‘block of land’ with firm boundaries is a construct foreign to tikanga.205 

191. The Kaipara Report found that Crown imposition of a non-tikanga land system in the 

19th century facilitated land loss, as land held collectively under tikanga was difficult to 

purchase.206  

192. Bruce Stirling explained the effect of land loss on tikanga:207 

the general alienation of vast areas of land and an inability to retain the few 
reserves that are made are certainly going to eat in for the ability if people can 
maintain their Tikanga, simply because there is nothing to maintain it over 
because there is nothing to control anymore.  

193. As noted in the Public Works section of this overview, “the legislation which the Crown 

passed and utilised expressly allowed land to be taken from Māori without first engaging 

in consultation or negotiation”. In these circumstances, tikanga associated with the land 

could never have been considered by the Crown. 

194. The Public Works section also notes: 

In those cases where Māori land was taken in the Rohe Pōtae and compensation 
was due to be paid, the factors brought to bear excluded many of the 
fundamental values which Rohe Pōtae Māori held in relation to their land, those 
values instead being dismissed as sentiment, even in cases of takings that 
included wahi tapu and urupa. 

195. Bruce Stirling under cross-examination said of this:208 

[…] the clash between the Māori perception of the whole thing as an urupā, as a 
wahi tapu, because koiwi was scattered throughout it, not just in defined areas 
and then the tension between that and the Crown wanting to just say, “Well show 
us where they are and we’ll reserve them, but just make sure they’re only this big 
and this big,”  

Te Reo 

196. Tikanga and te reo Māori are inseparable. It is contended that the Crown must show 

more support for the Maori leadership who are still trying to nurture te reo Maori me ona 

Tikanga.209 
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197. The Crown continues to dictate what level of Maori language is acceptable to be used 

and where and how.210 

198. Only a few of the vast multiplicity of Crown statutes, policies, regulations, gazette 

notices, publications, departmental and ministerial notices, correspondence and 

information, are recorded in both Maori and English.211 

199. For example, the Crown’s “legislative protections for wahi tapu, taonga tuturu” 

protections are set out in English which seeks to define matters of Tikanga but does not 

equate in any meaningful way to the full, deep context as if statutes were written in Te 

Reo Maori.212 

Constitutional Issues 

200. Jus gentium requires an examination of the tikanga used in respect of entering the 

Treaty of Waitangi and the Ohaki Tapu in order to understand their meaning.213  

201. The Tuwharetoa submissions noted that:214 

Jurist Moana Jackson argued that in Māori law, the concept of mana is a 
culturally and tikanga-specific understanding of political authority and 
constitutional power, rather than the European cultural construct of sovereignty. 

Māori did not, indeed could not, cede their mana, since it was inherently 
inalienable.  

202. That argument was made under Crown cross-examination:215 

GEOFFREY MELVIN So it follows, doesn’t it, that Tikanga Maori could operate 
as a matter of law within the legal system of New Zealand, after 1840?  

MOANA JACKSON people do not voluntarily give up their independence…. there 
is no history of say France voluntarily ceding or giving up its sovereignty to 
England. That is not a, a human political reality, yet … one of the presumptions 
made about indigenous peoples, is that we would do that. So Britain would never 
expect France to do that, but there was a presumption that we would, and that is 
what I call, almost a magical suspension of disbelief.  

203. The Kingitanga was created within the tikanga and kawa of participating iwi and 

hapū.216 The aukati is a creation of tikanga and the land within was therefore under 

Maori authority.217  

                                                                                                                                          
207 Wai 898 #3.4.124 para 212. 
208 Wai 898 #3.4.124 para 213. 
209 Wai 898 #3.4.124 para 224-225. 
210 Wai 898 #3.4.124 para 172. 
211 Wai 898 #3.4.124 para 221. 
212 Wai 898 #3.4.124 para 124. 
213 Wai 898 #3.4.124 para 249. 
214 Wai 898 #3.4.281 para 3.5. 
215 Wai 898 #3.4.124 para 241. 
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Extent to which tikanga is to be respected 

204. The Waitangi Tribunal has a key role ensuring tikanga is respected.218 

Suppression of Maori culture 

205. Ignoring tikanga means suppression of Maori culture.219 

Case law example: Takamore v Clarke 

206. Tikanga is categorised as a value or cultural precept to be weighed.220  Tikanga is not 

recognised as having its own inherent Mana Whakahaere.221 Tikanga is treated as 

merely one aspect to be considered along with cultural, religious and spiritual practices, 

and the views of the wider whānau; The executor need only to consider Tikanga, and 

has no obligation to engage in consultation.222 

207. Takamore is an example of the outcome of the Crown’s promotion of individual choice 

over the communally-based tikanga Maori.223 As a result of this promotion, decision-

makers do not understand tikanga Maori or tikanga o Te Rohe Pōtae.224  

Layering of protective obligations 

208. It is not just the taonga of tikanga that the Treaty obliges the Crown to protect, it is also 

the ability of Maori to exercise Rangatiratanga with respect to that taonga.225 

209. A layered approach provides proper protection for Maori perceptions that relate to 

particular taonga and the exercise of rangatiratanga with respect to the taonga.  In this 

vein, the Tribunal accepted in its Manukau Report. 226 

210. A river may be a taonga as a valuable resource.  Its mauri or lifeforce is another taonga. 

211.  This acceptance was used by Chilwell J to conceptualise issues in the Huakina 

Development case.227 
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Protection required 

212. It is clear is that the protection of taonga requires of the Crown an understanding, 

respect for, and engagement with relevant tikanga and that:228 

the guarantee of undisturbed possession or of rangatiratanga means that there 
must be a regard for the cultural values of the possessor.  

213. In general, the Tribunal has remarked that the Crown’s obligation of protection involves 

the need to provide the opportunity for Tikanga to operate. The duties of the Crown 

were summarized by the Tribunal in its Foreshore and Seabed Report where it stated 

that:229 

the Crown’s duty under the Treaty, therefore, was actively to protect and give 
effect to property rights, management rights, Maori self-regulation, Tikanga Maori, 
and the claimants’ relationship with their taonga; in other words, te tino 
rangatiratanga.  

Other points 

214. Rohe Pōtae Maori had their own tikanga around economic matters that was based on 

mana, whanaungatanga, and retention of land. The Crown policy of individualisation 

undermined economic development by undermining tikanga in respect of land and 

communalism. The effects of this are still being suffered.230 

215. Lack of opportunities for meaningful input into education has meant parents have not 

been able to ensure appropriate tikanga in their childrens’ education. Funding for 

kohanga reo & kura kaupapa Maori, which are an attempt to remedy this situation, is 

very low and educational outcomes for Maori remain proportionally worse.231 

216. Lack of accommodation of tikanga by the Crown is a breach of the duty to ensure that 

Maori were and are respected by publically funded medical institutions that serve Te 

Rohe Pōtae. It has affected the ability Rohe Pōtae Maori to influence best provision of 

health services and has contributed to the health disparities between Rohe Pōtae Maori 

and others.232 

Claim specific submissions 

217. Claimant submissions add the following: 

                                                
228 Wai 898 #3.4.124 para 377. 
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218. The Tohunga Suppression Act 1907 had large impacts on that tikanga continuing.233 

Submissions deals with this at length, also impact on rongoa.  

219. Tohunga Suppression Act 1907 was an example of the Crown actively intervening in 

and destroying tikanga.234 

220. That Act was considered in the Te Urewera report Part 4. Also the Wai 262 report.235 

221. There is a Crown duty to protect customary law.236 

222. The Suppression of Tohunga Act 1907 had adverse impacts on the spiritual health and 

well-being of hapu whose tohunga were shunned because of the Act, as well as impacts 

on use of rongoa.237 The Crown could legislate to manage 'bogus' tohunga, but blanket 

implementation of the Act was 'irresponsible and unjustified.'238 See also claimant 

specific closings for extensive discussions of tikanga.239 

223. Evidence was provided of individual faith healers, including women, who practiced in 

secret because of the Tohunga Suppression Act.240 

224. Claimants submissions also noted the whare wananga at Miringa te Kakara which was 

for women.241 

225. The particular impact of the Tohunga Suppression Act on 'tohunga iwi' such as Ngati 

Hikairo is explained in their submissions. Tohunga did not pass on knowledge because 

of the Act, and feared that simply being a tohunga would cause trouble in the Pakeha 

world, causing 'severe intellectual and spiritual deprivation.242 

226. Piripi Crown provided poignant evidence about a waiata referring to a tohunga 

imprisoned under the Act and saying that the Act, by making tikanga itself illegal, 

caused 'massive changes. He said there are 'many social costs of the Crown outlawing 

tikanga.' 243 
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227. One aspect of tikanga which the Native Land Court processes undermined was the 

extent of women's ownership of land.244 

TSOI ISSUE 8: PRE-TREATY TRANSACTIONS: OLD LAND CLAIMS #WAI 898 #3.4.116 

Overview 

228. The generic claimant position in relation to pre-Treaty transactions is that:245  

(a) The principles of the Treaty of Waitangi required the Crown to protect the 

customary interests of Māori in relation to pre-Treaty transactions;  

(b) The pre-Treaty transactions were conducted with traders and missionaries 

largely along the western coastal regions and river systems;246  

(c) All of the pre-Treaty transactions within Te Rohe Pōtae were conducted in 

terms of Māori custom and the evidence is that this custom required reciprocity 

between the parties and was not an absolute alienation.247  The pre-Treaty 

transactions in Te Rohe Pōtae were more about the relationships between 

people (enabling access to resources) than about title to property;248  

(d) None of the inquiries by the Land Claims Commissioners into Te Rohe Pōtae 

pre-Treaty transactions looked at what was intended by Māori and provided in 

terms of tikanga Māori, but rather the Commissioners took the land purchase 

deeds (prepared well after the pre-Treaty Transaction took place) at face value 

and assumed that land, could be, and had in fact been absolutely alienated.249 

229. The Land Claims Commission made awards in made awards in five cases, concerning 

just over 416 acres.250 A full list of transactions is provided at paragraph 13 of the 

generic closings. The permanent alienation of Rohe Pōtae lands in this was amounted 

to a retrospective application of colonial law to transactions conducted under Maori 

customary law.251 The focus of these transactions were on the “relationships between 

people that brought benefits to the hapu of the region.252 The generic closings also 

note:253 
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Land Commissioners did not actually make a Crown Grant for pre-Treaty 
transactions. Instead, the Commissioners would recommend to the Governor that 
a grant be made and it was the Governor who had the ultimate power to confirm 
whether or not a grant should be issued in relation to a pre-Treaty transaction. It 
is submitted that the Crown was clearly and directly responsible for the governing 
legislation, the final grant to any party through the Commissions, and ensuring 
that Māori were fairly treated and their customs protected.  

 
230. The Commissions operated in Auckland outside the region in which the pre-Treaty 

transactions were conducted.254 All five claims investigated by the Land Claims 

Commission within the Inquiry District were given Crown awards.255 

231. A number of serious flaws in the Land Commissions’ process that demonstrate 

unfairness to the Māori parties to the transactions including:256 

(a) Commissioners presumed that a valid pre-Treaty transaction would extinguish 

customary title.257  

(b) The Commissioners’ hearings were held in Auckland far away from the affected 

communities and with very short notice.258  

(c) There is also no evidence that the Commissioners investigated whether those 

Māori with names on the Deeds were in fact the customary owners.259 

(d) No evidence that the Protector of Aborigines was involved in any of the 

Commissioners’ inquiries,260 and Māori right holders were not represented at all 

in the Commissions. 

232. The use of pre-Treaty transactions by the Crown to assist the ‘opening up’ of the 

Kawhia Harbour under the Aukati is also a significant element to this issue.261  

233. In oral submissions, counsel argued that the Tribunal should consider in this district that 

the correct historical approach to the Maori view of the transactions was that they did 

not include permanent alienation (i.e. closer to the ‘raw’ Muriwhenua approach than 

what might be termed the modified approach of the Hauraki report). Mr Wilson also 

pointed to the poor processes of the commission, running its proceedings out of 

Auckland, with little more than a week or two advance notice, managed by the 

applicant, and a couple of witnesses being relied on for much of the evidence.  

                                                
254 Wai 898, #Wai 898 #3.4.116 para 25. 
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TSOI ISSUE 9: 1840-1865: PRE-NATIVE LAND COURT ALIENATIONS #WAI 898 #3.4.105 

234. Aside from a few land transactions prior to 1854, the blocks purchased during this 

period were in the following areas:262 

(a) Mōkau and Awakino area from 1854; 

(b) Kāwhia and Aotea from 1854; 

(c) Whaingaroa area after 1854; and 

(d) The Waipa-Waitetuna Purchase, 1864. 

235. The Crown has conceded only that:263 

“... where it did not reserve sufficient land for the present and future needs of the 
iwi and hapū of the Rohe Pōtae when purchasing land from them before 1865, it 
failed to uphold its duty under the Treaty of Waitangi and its principles to actively 
protect the interests of the iwi and hapū of the Rohe Pōtae from whom it 
purchased land.”  

236. The Crown began purchasing in the district from 1850 against a backdrop of changing 

settler patterns involving fewer single men and more families, which put pressure on the 

Crown to provide land and resources. The Crown’s response was to act entirely in its 

own interest and that of European settlers in respect of the coveted Rohe Pōtae district. 

Its short term aim was land for settlement; its long term aim was to extend Crown 

territory into the interior. Its fiduciary duties to Maori were ignored in pursuit of these 

goals; some of the alienations represented significant proportions of the total land 

holdings for the hapu involved.264 

237. Although large-scale purchasing started in the period 1850-1854, land officers were 

working in the north and south of the east coast of the district with little knowledge of 

each others’ transactions. Between March 1854 and July 1857 Crown acquired four 

blocks of land in the Mōkau‐Awakino area: the Awakino, Mōkau, Taumatamaire and 

Rauroa blocks. The Crown attempted to extend purchasing into the interior of the Ngati 

Maniapoto rohe and along the Mokau River in order to secure access to an ownership 

of coal and limestone resources.. The Crown was aware of opposition to the 

transactions as non-sellers:  

(a) Refused to allow those offering land at Awakino and Mōkau to extend the 

boundaries of those blocks further inland; 
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(b) Made counter-offers of land stretching right into Taranaki; 

(c) Placed a tapu on the mouth of the Mōkau River; and  

(d) Withheld significant portions of the blocks from sale. 

238. Despite these obvious signals, the Crown failed to ascertain who the customary owners 

of the land in question were, or deal with those opposing the sale of land.265 

Kawhia-Aotea 

239. The Crown was successful only in purchasing the Oiōroa block before 1865, though not 

for lack of trying. McLean made a number of advance payments in the district but 

opposition meant the purchases were unable to be completed.266 

Whaingaroa 

240. Seven blocks were purchased in the Whaingaroa area, including the Waipa-Waitetuna 

block.  Evidence suggests that Ngāti Maahanga entered transactions in order to:267 

(a) Fund their expanding engagement with new economic opportunities; and  

(b) Secure European settlement in the district.  

241. From 1854 the Crown made a number of payments for land, but the recording was so 

poor that it could not be ascertained what land was acquired. Issues included acreage 

not being recorded, boundaries sometimes completely missing, and entire iwi interests 

in land purportedly extinguished. Fears that Maori would realise how much land was 

being sold an either increase the price or withdraw from negotiations led Rogan to 

hastily completing transactions without ascertaining all owners.268 

Waipa-Waitetuna 

242. Negotiations for this block started in 1858 and spanned the rise of the Kingitanga, the 

Waikato invasion, and confiscation in the Waikato district in which part of this block sat. 

The sellers, who were of Ngati Mahanga, were in a complex position – friendly to both 

the Crown and the Kingitanga. It is posited that the block was offered to the Crown in 

order to assert mana, firstly over the block, to prevent the King establishing mana over 

it, and secondly to be seen to give land rather than have it taken by confiscation. 

Eventually the political pendulum swung from disadvantageous to strategic for the 
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Crown to purchase the block, and it did so, in the face of opposition from non-sellers. 

Rights of ownership and use were not defined, nor were the boundaries. Following the 

Crown the purchase, sellers were expected to persuade non-sellers to give up their 

lands.269 

Crown duties 

243. The Tribunal, in the Wairarapa ki Tararua Report, noted that Secretary of State for the 

Colonies Lord Normanby (“Normanby”) directed that Crown purchase agents should act 

with ‘sincerity, justice and good faith,’ and were not to allow Māori to enter bargains that 

would be injurious to their well-being, and that experience of dealing with Māori about 

their lands soon taught agents that they could not follow these guidelines unless:270 

(a) the blocks to be purchased were clearly delineated;  

(b) title was investigated before purchase;  

(c) all right holders were identified; and  

243.2 There was agreement between right holders as to their relative interests or, where there 

was no agreement, some sort of umpire (commission, registrar, or court) could be called 

upon. 

244. The standard the Tribunal should apply to these acquisitions is; should any one of them 

be lacking the Crown will have failed in its duty.271 

245. By 1854 the Crown had abandoned its initial requirement of widespread consensus of 

land owners for sales, and was willing to turn a blind eye to the existence of non-sellers. 

This change arose from settler pressure as more migrants began to arrive at Auckland 

and New Plymouth, and from strategic considerations resulting from the Waikato 

invasion.272 

246. The Crown used reserves as a mechanism to facilitate alienation, and then in some 

cases went on to purchase those reserves. The Crown invited the Tribunal to consider 

the nature of the reserves and whether they were intended to be permanent, the 

circumstances of alienation, including the wishes of the owners, and whether the 
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alienations caused prejudice. The Wairarapa ki Tararua Report rejected this approach, 

saying this was “by definition inappropriate behaviour for the Crown.” 273 

247. In answer to questions from the Tribunal, counsel indicated that the Crown was not 

prohibited from subsequently purchasing any of the areas reserved from the 

transactions, but had to be careful when it did so, and had in fact been careless in 

purchasing in some cases all or nearly all of areas reserved.  

TSOI ISSUE 10: THE NATIVE LAND COURT #WAI 898 #3.4.107 

248. Many other inquiries have dealt with issues arising from the operation of the Native 

Land Court.274 The Crown has made general concessions as to the impacts of 

fragmentation, undue survey and other court associated costs.275 

249. Maori leaders successfully excluded the Native Land Court from operating in the district 

until relatively late compared to other districts.276 

250. Distinguishing features of the inquiry district are: 

(a) Entry of the Court into the district was associated with government promises to 

respect Maori control over their lands by committees.277 As well as numerous 

assurances about the benefits that would arise.278 

(b) The Aotea-Rohe Pōtae block application at around 3.5 million acres was the 

largest the Native Land Court ever received.279 

(c) It was received in conjunction with others, and in a period of intense pressure 

due to filing of applications on neighbouring lands.280 While the Crown assured 

Rohe Pōtae Maori it would not force the Native Land Court on them it 

encouraged applications with the implication that it could not refuse to have to 

brought to a hearing.281 

(d) The application was made following public promises by the Crown about 

respect for Maori autonomy.282 

                                                
273 Wai 898 #3.4.105 para s 5.32-5.41. 
274 Wai 898 #3.4.107 para 43-54. 
275 Wai 898 #3.4.107 para 10-12. 
276 Wai 898 #3.4.107 para 3. 
277 Wai 898 #3.4.107 para 74-77, 106. 
278 Wai 898 #3.4.107 para 128. 
279 Wai 898 #3.4.107 para 5. 
280 Wai 898 #3.4.107 para 6. 
281 Wai 898 #3.4.107 para 109-111. 
282 Wai 898 #3.4.107 para 7. 
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(e) There was confusion about whether and why Rohe Pōtae Maori needed to file 

an application for survey of the external boundary. But it was filed on a basis of 

greater recognition of the control by Rohe Pōtae Maori over their lands.283  

(f) Over roughly 2 years the Native Land Court subdivided the Aotea block into 254 

titles.284 

(g) The speed of partitioning by the Native Land Court was explicitly linked to 

Crown purchase activities shown by the amount of time the Court devoted to 

'Crown business'.285 

251. The speed appears to have been unprecedented to anything before or since. The Stout 

Ngata Commission noting the speed of partitions given the Native Land Court was only 

active in the district since 1888.286 

252. The impact of that unprecedented subdivision was: 

(a) A large amount of land taken for survey costs. An estimated 91,000 acres.287 

The Crown has conceded unreasonably large amounts were taken in some 

areas.288 This was 'considerable' and 'very serious'.289 Interest was charged on 

unpaid survey liens.290 Pre-emption prevented leasing to clear these debts, 

which could only be cleared by land dealings as the cash sums required were 

not otherwise available.291 The court would not accept partial payments.292 

(b) Survey costs were also charged on the lands sold to pay for surveys. This 

process operated at such momentum that it bewildered owners attempting to 

manage sale versus retained lands. 

(c) Surveys were sometimes also 'shoddy and inaccurate’.293 

(d) Insufficient left for owners.294 

(e) The subsequent problems with twentieth century land title reform (TSOI 15) and 

land development schemes (TSOI 16). 

                                                
283 Wai 898 #3.4.107 para 113-119. 
284 Wai 898 #3.4.107 para 8. 
285 Wai 898 #3.4.107(a) para 115. 
286 Wai 898 #3.4.107 para 375. 
287 Wai 898 #3.4.107 para 147-148. 
288 Wai 898 #3.4.107 para 170. 
289 Wai 898 #3.4.107 para 177. 
290 Wai 898 #3.4.107 para 171. 
291 Wai 898 #3.4.107 para 172-173. 
292 Wai 898 #3.4.107 para 176. 
293 Wai 898 #3.4.107 para 348-352. 
294 Wai 898 #3.4.107 para 411-420. 
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(f) The creation of remainder, irregular, inaccessible blocks of no practical use.  

Landlocked lands being a particular problem in the district today - with no 

practical remedy until the 2002 amendments to Te Ture Whenua Maori Act 

1993.295 

(g) Economic loss (TSOI 22). 

253. Pre emption that was applied in the district ran counter to many of the assurances given 

about the benefits of the Court.296 

254. Rohe Pōtae Maori faced significant costs, inconvenience, food shortage, disease, and 

sometimes death in association with Native Land Court hearings.297 This was despite 

occasional efforts being made to hold sitting at locations more convenient to Maori e.g. 

the Otorohanga sitting for the Aotea Rohe Pōtae block.298 The impact of this during the 

intense period of partitioning is discussed also in the generic economic development 

submissions.299 

255. At times there was little independence from the Crown.300 We would also add that on at 

least 13 occasions Judge Mair, while acting in a judicial capacity, joined with the Crown 

Purchase Officer Wilkinson in witnessing sales of individual shares during adjournments 

of the Court, while he had yet to make a final ruling on the interests whose sale he was 

witnessing.301   

256. Also, urged on by the Crown, the Native Land Court proceeded to determine cases 

when major parties attempted to boycott as in 1895.302 

257. In the generic economic development submissions it is noted that the nature of the title 

issued by the Native Land Court seems to have overwhelmed any of the improvements 

in the Native Land Court process which the region enjoyed due to its late introduction.303 

It was indeed as Dr Harris suggested in discussion with counsel that no matter how the 

Court processes might be improved, the basic form of title was a major problem. 

258. Indeed, Crown officials were in fact gleeful about the fact that the title issued by the 

Court was destroying influence of the chiefs.304 Chief Crown purchase officer Wilkinson 

                                                
295 Wai 898 #3.4.107 para 378-380. 
296 Wai 898 #3.4.107 para 130. 
297 Wai 898 #3.4.107 para 141-144, 307 
298 Wai 898 #3.4.107 para 301. 
299 Wai 898 #3.4.108 para 175. 
300 Wai 898 #3.4.107 para 282-284. 
301 Wai 898 A79(g) pp17-19. 
302 Wai 898 #3.4.107 para 329, 337-8. 
303 Wai 898 #3.4.108 para 156. 
304 Wai 898 #3.4.107 para 358. 
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publicly reported that the European title had 'almost entirely destroyed the influence that 

the chiefs formerly had over their people in the matter of the disposal of land".305 

259. We would add that this is particularly concerning given that the Ohaki Tapu had been 

concluded with those very same rangatira. 

260. The great majority of submissions relate general findings of researchers such as Hearn 

and Husbands & Mitchell about the impacts of the land court and survey and purchase 

processes during the pre emption and vested lands periods, to particular blocks. It might 

be useful to see if most blocks are indeed covered by claimant alleged Treaty breaches. 

This might assist with the concerns expressed about ensuring that the Tribunal being 

clear about instances where claims are 'well founded'. 

Claim specific submissions 

261. Examples of the impacts of these processes from claimant submissions include: 

262. That in 10 months between January 1886 and October 1886 the Native Land Court 

investigated title in all of the Rohe Pōtae and adjacent areas in 4 blocks totalling some 

3.3-3.4 million acres: 

(a) Taupo-nui-a-Tia approximately 1 million acres 

(b) Waimarino - approximately 500,000 acres 

(c) Rohe Pōtae 1.6 million acres 

(d) Part Taumatamahoe 

263. Thus customary title over most of the central North Island was transformed on a very 

short time scale and with no special provisions to manage Maori anxiety about the scale 

of this transformation bar the special sitting for the Aotea block.306 

264. Tamahaki claimants argue that it is 'inconceivable' that the Crown was not involved in 

some way in co-ordinating title investigation in 1886.307 

265. The Crown insisted that trig surveys internal to the Rohe Pōtae boundary survey were 

essential and had nothing to do with land titles. Those surveys were subsequently used 

to cut out a section as part of the Waimarino block. Taupo nui a Tia and Waimarino 

                                                
305 Wai 898 #3.4.160 para s 157. 
306 Wai 898 #3.4.163(a) para 8.2-8.7. 
307 Wai 898 #3.4.163(a) para 8.8-8.9. 
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applications appear to have had active support from Crown officers to speed up their 

notification and processing.308 

266. We would add that evidence from the Whanganui and CNI inquiries points to the 

government manipulating the processing of the Waimarino application.309 

267. Claimants have referred to uncomfortable links between the definition of international 

law of genocide, and the Crown's approach of aiming to 'destroy the essential 

foundations' of Maori society and 'disintegrate' political and social institutions, with the 

very limited Crown interest in sufficiency of land remaining to iwi and hapu.310 The 

comment by Wilkinson noted above is disturbing in this context. 

268. Claim specific submissions point out that over 91,000 acres lost in the district due to 

survey costs.311 

269. Taurangi block survey costs in the 1890s excessive - block was 24,448 acres, all but 

100 acres purchased within 11 yrs.312 

270. Some claimant submissions also point to significant inconsistencies in Native Land 

Court rulings over adjoining blocks.313 

271. Ngati Haua claim specific submissions point out the problems for groups unfortunate 

enough to be on the borders of the boundaries of the Aotea, Waimarino and Mokau 

blocks who experienced the Native Land Court process in terms trying to follow exactly 

which lands of the tribe were being dealt with in which sitting and under which 

applications, as a 'complete shambles'.314 

272. Ngati Haua refer to confusion in Whanganui as to what was in and out of the adjoining 

blocks. Ngati Haua remained out of the Waimarino hearing believing it could not include 

their areas of concern which they assumed were all inside the Rohe Pōtae survey and 

would not come up till later.315 

273. The Tribunal cannot fully contextualise its examination of the operations of the Native 

Land Court in the inquiry district without discussing what occurred with the Ohura South 

block - even though that lies outside the inquiry district.316 

                                                
308 Wai 898 #3.4.209 para s 58-59 and 66-72. 
309 REF  
310 Wai 898 #3.4.141 para 4.14. 
311 Wai 898 #3.4.174 para 63. Refers Husbands & Mitchell #A79, p328. 
312 Wai 898 #3.4.160 para s 116-119. 
313 REF  
314 Wai 898 #3.4.211 para 119. 
315 Wai 898 #3.4.211 para 76. 
316 Wai 898 #3.4.163(a) para 8.37. 
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274. Tamahaki claimants allege fraud in the initial partitions of the Aotea block which created 

the Ohura South block and in the acquisition of the Waiaraia block.317 

275. Ngati Huru submissions refer to 6070 and 3000 acres taken from the Rangitoto Tuhua 

10 ad 51 blocks respectively for survey costs as examples of how large these blocks 

could be.318 

276. Ngati Hari submissions chronicle the partition and sale of a number of blocks under the 

pre emption regime.319 They refer to the impact of multiple partitions of the Rangitoto 

Tuhua No 2 (Pukeweka) block, 2764 acres divided into 28 blocks over 15 years.320 They 

also outline survey charges on blocks which the iwi was interested in.321 

277. Rangitoto Tuhua 56 appears to have been a sale block in satisfaction of survey costs 

associated with the railway itself.322 

278. The interests of Ngati Te Wehi and other groups in Kawhia lands were ruled out 

completely since they were boycotting the Court.323 

TSOI ISSUE 11: 1865 – 1885: PURCHASING DURING THE AUKATI #Wai 898 #3.4.122 

279. The Crown acted duplicitously in relation to the title investigation of the Poutama lands 

in 1882 and subsequently took ‘extraordinary’ steps to assist a private limited rights 

holder, Joshua Jones, to enforce his alleged interests over the 56,500 acre Mōkau 

Mohakatino no.1 block in the face of Maori protest about the extent of those rights.324 

280. The sequence of events was:325 

(a) The Crown pursued purchases in the Mokau region in the 1850s, but was 

largely unsuccessful. 

(b) The aukati was established over a period in the early to mid 1860s. 

(c) Mokau Maori entered into an agreement with a European speculator, Joshua 

Jones, regarding land and mineral exploration. This document no longer exists, 

but Mokau Maori and Jones regarded it differently. Maori considered it an 

agreement to explore a relationship; Jones held it out as a lease of the land he 

                                                
317 Wai 898 #3.4.163(a) para 8.16-8.33. 
318 Wai 898 #3.4.168 para s73-83. 
319 Wai 898 #3.4.167 para s 46-72. 
320 Wai 898 #3.4.167 para s 46-56. 
321 Wai 898 #3.4.167 para s 87-88. 
322 Wai 898 #3.4.167 para 144. 
323 Wai 898 #3.4.237 para 150-151. 
324 Wai 898 #3.4.122 para 7. 
325 Wai 898 #3.4.122 para 8. 
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wanted. Mokau Maori sought permission from the Maniapoto leadership to go 

before the land court. This was declined. 

(d) In 1882 the Crown entered into secret negotiations with Ngati Tama. Faced with 

this new pressure, Maniapoto leaders and Mokau Maori took the Poutama lands 

before the Native Land Court for title investigation. 

(e) The negotiations with Ngati Tama took place at a time when the Kingitanga was 

seeking a comprehensive agreement with the Crown. The Crown was aware of 

the pressure this would place on the southern region of the aukati. Indeed, the 

Crown sought to ensure that senior Maniapoto Maori would be involved in the 

application for investigation of title so as to damage the Kingitanga politically. At 

the same time, the Crown assured Maniapoto leaders that the best means to 

protect their interests was an application for investigation of title to the land 

court. 

(f) Following the decision over title, Maniapoto Maori entered into a written 

agreement with Joshua Jones, which Maori understood to be an agreement 

over mineral extraction only, determinable virtually at will. From 1883 Jones 

insisted that the agreement was for full leasehold rights over the land, in other 

words, exclusive use and possession, and for an extended term (56 years).  

(g) Subsequently the government assisted Jones to uphold his version of the 

agreement by: 

(i) Giving him a special exemption from pre-emption legislation and 

legislation restricting long term leases in 1885 to enable him to perfect 

his private agreement; 

(ii) Preparation of a grossly inadequate sketch map in 1887 which the 

Crown produced to a Native Land Court hearing in 1888 to confirm his 

alleged lease agreement; 

(iii) When the land court rejected that topographical map, a survey of the 

block in 1888 undertaken at Crown expense while the Maori owners 

were absent. The survey cost was later charged to the Maori owners; 

(iv) Following a speedy commission of inquiry which approved Jones view 

of the agreement in the face of compelling contrary evidence (including 

from the neutral interpreter involved in the transaction at Jones’ 

request!) passing, within 10 days of the report of the commission of 
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inquiry being received, special legislation in 1888 requiring the Native 

Land Court to issue a 56 year lease of most of Mōkau Mohakatino no.1 

and establishing Jones as sole purchaser of any remaining interests. 

281. Thomas said of the Crown’s support:326 

I use the phrase “extraordinary”. I think there was a remarkable degree of 
support.  Again, my focus is on Jones in particular, not in attempting to look at 
every land lease and every issue throughout the country, but the Government lent 
and the Crown lent Jones crucial support. And it was the Crown’s support in my 
opinion that was the overriding factor why Jones had gained control over most of 
Mōkau by 1889. 

 
282. In oral presentation, reference was made to a factor which the commission on inquiry 

made little of, the fact that the lease agreement with Jones over coal mining did not 

make clear whether the 10% to Maori was net of profit or not. This should have been 

found to be fatal to the agreement because it indicated a fundamental gap between 

Jones’s and Maori understandings and expectations under the agreement.    

283. In oral presentation, the argument was also made that the Crown was happy to utilise 

third parties such as Jones to assist the settlement process. 

TSOI ISSUE 12: 1885 - 1909: LAND ALIENATION DURING THE PERIOD OF PRE EMPTION 

#Wai 898 #3.4.119 

Overview 

284. Pre-emption was imposed in Te Rohe Pōtae against the express wishes of Rohe Pōtae 

leaders and specific undertakings by the Crown that Māori would retain control of their 

lands and the value of their lands would increase “enormously” and that every effort 

would be made to put the system of committees and administrative land boards in place 

that would ensure that owners could collectively agree to whether they would sell and at 

what price.327 Following these specific undertakings from the Crown, the Rohe Pōtae 

leaders approved construction of the NIMTR.328 These undertakings were not adhered 

to by the Crown. Therefore possibly the biggest infrastructure project in New Zealand 

history and certainly the most significant infrastructure project in New Zealand history 

was achieved through a major Treaty breach. 

                                                
326 Wai 898 #3.4.122 para 153. 
327 AJHR 1885 G1 p17 and Wai 898, #A68 (b) p11. Balance in fact went out of his way to ensure that Native Committees did not gain the 
necessary powers to enable them to collectively deal with their lands, see Wai 898, #Wai 898 #3.4.119 paras 71 – 78. 
328 Wai 898, #Wai 898 #3.4.119 para 69. 
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285. Specific undertakings were made as Ballance strongly believed that the Crown would 

have a stampede of sellers once Rohe Pōtae Maori were able to sell their lands. 

However, the Crown was all along willing to use pre-emption powers as necessary.329  

286. Pre-emption was rolled out to keep prices low and coerce sales. It was also used as a 

mechanism to establish effective sovereignty. There were strong political motivations at 

play with the Crown wishing to break into the Rohe Pōtae and ensure that British law 

ran in that district.330 Lands were to be acquired as cheaply as  possible to be on-sold, 

at a profit, to fund the development of infrastructure for settlement.331 

287. Purchasing was largely conducted by way of purchasing individual geographically 

undefined shares in particular blocks and then partitioning of the Crown’s interests. This 

process was particularly detrimental as it boycotted any attempts of collective 

management and control of land sales. It was also a destructive process for those who 

sought to hold onto their land.332 

288. The way the Crown used its pre-emption powers lies at the heart of this issue. The 

Commissioners Robert Stout and Apirana Ngata in July 1907 succinctly summarise the 

way pre-emption was used:333 

In practice the Crown bought on its own terms; it had no competition to fear; the 
owners had no standard of comparison in their midst, such as the rents of land 
under lease or profits from farming might have afforded; they had been reduced 
by [the] cost of litigation and surveys, [and] by the lack of any other source of 
revenue, to accept any price at all for their lands. 

 
289. The Commissioners thought that the purchases made during the 1890s were “the best 

possible bargain for the State”, and that the policy underlying them:334 

was in accordance with the will of Parliament, and it opened up a vast territory to 
the land-seekers. The Executive, no doubt, conceived it was furthering the 
interests of general settlement, even if it rated too low the rights of the Māori 
owners and its responsibility in safeguarding their interests. 

 
290. 42% of land within the Inquiry District was alienated to the Crown under various 

versions of pre-emption between 1889 and 1909.335 Rohe Pōtae Māori have long 

maintained that their future was profoundly damaged when they agreed to the route of 

the railway strictly on the understanding that it would enhance their economic and 

                                                
329 See chronology filed for presentation Wai 898, Wai 898 #3.4.119 (b).  
330 Cross-examination of Boulton Wai 898, #A67 Report Wai 898, #4.1.9 p774. 
331 Wai 898, #Wai 898 #3.4.119 para 3. 
332 Wai 898, #Wai 898 #3.4.119 para 6. 
333 AJHR 1907 1 G1b p4. 
334 AJHR 1907 1 G1b p4. 
335 Wai 898, #A21 p 44. 
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cultural prospects through the development of a free market in land, but this was denied 

to them. The Crown’s purchasing policies and practices under pre-emption were in 

direct breach on not only the Treaty but also Te Ōhākī Tapu. This issue has never been 

addressed.336 

291. Key Treaty breaches were:337 

(a) The Crown imposed a system of pre-emption and purchasing geographically 

undefined interests in land over a period of time in order to acquire land for 

settlement against express agreements with and assurances to Te Rohe Pōtae 

Māori that such provisions would not be introduced.  

(b) Pre-emption was rolled over in the Inquiry District against the express wishes of 

Te Rohe Pōtae Māori. This ignored viable alternatives. Instead the Crown 

pursued its own agenda so as to acquire lands for settlement and fund 

settlement infrastructure.   

(c) Rohe Pōtae were forced to part with excessive amounts of land at significantly 

depressed priced to starve off mounting debt (much of it title-creation related). 

Market prices were on average 5.7 times what the Crown paid Rohe Pōtae 

Māori under pre-emption. This amounted to an inadequacy of consideration. 

(d) Pre-emption undermined the ability of Rohe Pōtae Māori to gain an independent 

income and to exercise economic sovereignty.   

(e) The process of purchasing geographically undefined shares in land undermined 

tino rangatiratanga and the Rohe Pōtae leadership that had a vision of 

controlled economic expansion and sought to secure the kind of future they 

wanted for their land and communities. This system also specifically prejudiced 

those who sought to hold onto their land interests, and this was exploited in 

Crown purchasing practices.  

(f) The system of determining prices was unfair. It was unrelated to a market value 

and there were no auctions or independent valuations. This enabled the Crown 

to keep prices low.  

(g) Pre-emption left Rohe Pōtae Māori without options and in many situations 

forced owners to sell their interests without free, prior, and informed consent. 

                                                
336 Wai 898, #Wai 898 #3.4.119 para 19. 
337 Wai 898, #Wai 898 #3.4.119 para 277.  
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(h) The alienation of 42% of land within the Inquiry District under Crown pre-

emptive purchasing rights has caused significant prejudice to Rohe Pōtae 

Māori. 

(i) The alienation of 42% of land within the Inquiry District under Crown pre-

emptive purchasing rights enabled the Crown to establish practical sovereignty 

in the Inquiry District, moving governance and control out of the Rohe Pōtae 

leadership and into the hands of the Crown and the settler communities. 

Price 

292. Dr Hearn estimates that 24.1s per acre was the average free market value, His 

approach is more in-depth.338 That would mean that the Rohe Pōtae owners lost 

roughly £687,000 in value (687,789 x (24-4) / 20). Opportunity cost being a separate 

matter. 

293. In June 1905, Moe Omipi, represented by John Ormsby, objected to the valuation of her 

land for the purposes of obtaining rates. Ormsby successfully argued that because the 

land was subject to restrictions on alienation under Section 117 of the Native Land 

Court Act 1894, including pre-emption, the sum which she might be expected to realise 

for her estate if the property was offered for sale, was nil.339 The first panel to consider 

the issue agreed. The Valuer General’s appeal of the Assessment Court ruling was 

heard by the Supreme Court in December 1907.340 

294. The Supreme Court steered a middle course between the two parties but importantly 

suggested the Crown’s purchase price as a basis for consideration.341 This was 

recognition at the time that when the Crown’s purchase price was the only means that 

any value from land under pre-emption could be realized in the cash economy it was a 

greatly depressed value.  

Pre-emption Legislation  

295. Blanket pre-emption was maintained over most of the Inquiry District up until 1900 

under legislation that formed the Railway Exclusion Zone and then under the Native 

Land Court Act 1894 as outlined above under TSOI 5.342  

296. The Native Land Laws Amendment Act 1899 then prohibited alienation of Māori land to 

the Crown by way of sale but allowed negotiations already underway to be completed.  

                                                
338 Cross-examinaiton of Hearn Wai 898, #A146 Report WK 14 Wai 898, #4.1.20 pp574 – 578. 
339 Wai 898, #A24 p72.  
340 Valuer General v Ormsby, NZLR Supreme Court, Vol XXVII, pp 44-49. 
341 Wai 898, #A24 p 73. 
342 s 117 and Division II Part II of the Act, particularly s 126. 
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297. Purchasing then resumed under the Māori Land Settlement Act 1905. Under The Māori 

Land Settlement Act 1905 (s23), the government was authorised, for the purposes of 

land acquisition, to borrow a maximum of £200,000. Section 20 of the Act provided: 

(1) Notwithstanding the provisions of any law now in force to the contrary, the 
Governor may acquire any lands owned by Maori by purchase from the Maori, or 
form a majority in value of such owners if more than ten, or from a Committee 
duly appointed under the provisions of Part II of Division II of "The Native Land 
Court Act, 1894. 

 
298. During this time the Crown selected those lands best suited for close settlement and 

conducted purchasing in a manner calculated to deter or discourage private dealings, in 

the expectation that Parliament could be expected at some stage to allocate further 

resources to land purchasing.343 

299. Although Section 207(1) of the Native Land Act 1909 finally removed all restrictions on 

the alienation of Māori Land, ending the Crowns blanket pre-emptive purchasing rights 

in the Inquiry District,344 s363 of the same Act enabled the Crown to inform Ministers of 

contemplated purchases and restrict private alienation on that basis.345 The Native Land 

Amendment Act 1913 extended the Crown’s pre-emption powers from the 1909 Act to 

include “land which the Crown sought not only to purchase but also to lease or 

otherwise acquire.”346 

Imposition of Pre-emption  

300. Throughout the 1880s Te Rohe Pōtae leaders consistently attempted to protect the 

district from the rampant alienation and loss of governance and control they had seen 

elsewhere. Te Rohe Pōtae leaders had a vision of controlled economic expansion and 

sought to secure the kind of future they wanted for their land and communities.  

301. The Crown led Te Rohe Pōtae leaders to believe that pre-emption and the purchasing 

of individual geographically undefined interests would not form the basis of the Crown 

purchasing policy in the district.347 

Purchasing 

302. The first payments for land in the district were made in late June 1889.348 Crown’s 

designated land for priority purchase in the northern and central-northern part of the 

district was the flattest, most fertile land in the Aotea-Rohe Pōtae block. Not 

                                                
343 Wai 898, #A73 p91. 
344 Wai 898, #A73 p102.  
345 Wai 898, #A73 p 531. 
346 Wai 898, #A73 p 532. 
347 Wai 898, #Wai 898 #3.4.119 para 58.  
348 Wai 898, #A67 (b) para 34. 
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surprisingly, Rohe Pōtae Māori were already heavily settled in these highly productive 

areas.349 According to the Crown’s own 1891 map of land occupation and tenure these 

were the areas most heavily occupied and cultivated by hapū and iwi.350 They are also 

almost a perfect match with the largest areas of first class land on Cussen’s 1885 

survey map of the King Country.351 By doing this, the Crown placed itself in direct 

competition with Māori communities for some of the most valuable land and resources 

in the Aotea-Rohe Pōtae block.352  

303. The stream of funding for the NIMTR made it possible for the Crown to sustain a pattern 

of purchasing that involved multiple payments across an increasing number of blocks.353 

304. 1893 to 1900 was the most rapid period of alienation in the Inquiry District.354 The 

unravelling of resistance against purchasing coincides with the end of the construction 

of the NIMTR. 

Collusion with the Native Land Court 

305. Wilkinson was fully informed about the progress of the Native Land Court in the district, 

receiving ownership lists for blocks directly from Judge Mair, who was presided over the 

Aotea-Rohe Pōtae block case.355  

306. Mair unsympathetically described the scene in October 1886, acknowledging the 

government determination to proceed in defiance of the wishes of the Rohe Pōtae 

community:356 

There was the largest crowd present that I have seen, but there was the greatest 
quiet, not even an old woman to pukana, and yet I expected a "hell of a row". 
There will be near three thousand names, but the people are so anxious to have 
a spell to do planting etc that I do not expect to be able to complete the lists until 
another sitting. They did not want to send in any lists at all for the present (that is 
Maniapoto, Raukawa & Wanganui) and today Wahanui told me privately his 
reasons, i e the LPOS[?]  it is reported that Grace & Butler have each been 
making advances from his side, and that Wilkinson is making enquiries here if 
any are willing to sell. Wahanui is very wrath[?] he says Mr Ballance has broken 
faith and that the word of a Min. is worth no more than that of anybody else; 
strange that such a [?] fellow has been so long in finding that out! These people 
will not be hurried. They wish to get their land questions all settled, and then[?] 
they will set apart some for sale, some for lease and make permanent reserves 
for their own use. The Nat Dept know all this and commended the idea, but I 

                                                
349 Wai 898, #A146 p180. 
350 AJHR�1891, G5 reproduced at Wai 898 #A67 p199.  
351 AJHR�1885, C1A reproduced at Wai 898 #A67 p123.  
352 Wai 898, #A67 (b) para 36.Wai 898, #Wai 898 #3.4.119 para 94. 
353 By 1894, this funding was exhausted but by then the Liberal Government had expanded the purchasing of Māori land throughout the North 
Island and had allocated a significant sum to the task. Land purchasing in the Inquiry District was sustained by this general pool of funding into the 
early 1900s (Wai 898, #A67 (b) para 39).Wai 898, #Wai 898 #3.4.119 para 100. 
354 Wai 898, #A21 p 45, the year of most alienations was 1898.  
355 Wai 898, #A67 (b) para 35. 
356 Wai 898 #A79(a) v3 pp1477-1478, transcript A79(f). 
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suppose Govt wants to acquire something in this side of the Country before 
Parliament meets again. (underlining added) 

 
Complaints 

307. The evidence clearly demonstrates that Te Rohe Pōtae leaders were expressly against 

pre-emption and preferred leasing options.357 Rohe Pōtae Māori made continuous 

strong complaints about pre-emption. Some key examples are:358 

(a) In July 1890, a petition ‘numerously signed’ by Māori in Te Rohe Pōtae, called 

for the removal of all restrictions on alienation.359  

(b) In April 1891, Rohe Pōtae leaders again sought the removal of all restrictions on 

alienation before the Rees Commission on Native Land Laws.360 

(c) In April 1894, Ormsby pointed out to Seddon that in fact Māori “pay the worst of 

taxation, that is, the difference between what the Government pays us of our 

land, from 2s 6d to 6s per acre, and the market value which is from 10s to 20s 

per acre.”361 

(d) In 1894, Rohe Pōtae Māori joined in the national protest against the re 

imposition of the Crown’s pre-emptive rights over the whole of the North Island.  

(e) In October 1897, a petition of Pepene Eketone and 163 others on behalf of 

Ngati Maniapoto, Ngati Hikairo, Ngati Raukawa, Ngati Tuwharetoa and 

Whanganui, complained about the effects of pre-emption.362 

Non-Seller Prejudice  

308. The evidence is clear that the non-sellers shared in the cost of surveys when individual 

shares in particular blocks were purchased and then the block was partitioned to define 

relative interests. Dr Husbands explained at Hearing Week 6:363 

… they [non-sellers] had to pay to have the land surveyed and if they wanted to 
keep their land which had to be surveyed, they had to pay for it and if they 
couldn't pay for it in cash they had to pay in land. So the alternative is to sell your 
land and then you don't have to pay … 

                                                
357 For example, Taonui specifically stated before the Rees-Caroll Commission of 1891 that he was not in favour of selling, but in favour of leasing 
the land. 
358 Wai 898, #Wai 898 #3.4.119(a).  
359 Wai 898, #A146 p 61 Waikato Times 31 July 1890, p2. 
360 Wai 898, #A146 p 63 Commission reported in May 1891. 
361 ‘Otorohanga, Tuesday’, New Zealand Herald, 18 April 1894, p 6, col. 8. 
362 Petition number 217 Wai 898, #A67 (a) (V1) pp33-47. 
363 Cross-examination Wai 898, #A79 Report Hearing Week 6 transcript Wai 898, 4.1.16 p 1027 – 1028.  
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they're [non-sellers] being forced to go through a process where their land gets 
defined and they're being obliged to pay for the survey. I mean I guess the other 
side, it’s not really – I mean you could argue that they are getting – that land is 
being defined and it’s been given some sort of legal status but as we pointed out 
that's the nature of the title was pretty flawed and problematic as well.  

 
309. In effect, the Crown treated non-sellers as sellers themselves. They were ‘selling’ a 

portion of their shared interests in land and so were made to bear the costs. 

Less than Market Conditions  

310. Crown pre-emption, as it was imposed within the Inquiry District, reveals a great many 

situations where it is difficult to see how there was in fact a market at all (e.g. no clarity 

on even basic matters such as what is being sold). We therefore urge caution with the 

use of the term ‘monopsony’.  

311. The recent obiter discussion in the recent Supreme Court case Paki & Ors v A-G 

[2014]364 should also be considered in this regard as the evidence shows that 

purchasing was conducted where there was an inadequacy of consideration and an 

absence of free, prior, and informed consent that in many situations amounted to an 

unconscionable bargain. In these circumstances, a requirement of retrospective 

justification may arise.365 

312. As noted in oral submissions, the overall question raised by the pre-emption regime, is 

that the biggest infrastructure project in NZ history, certainly the most significant 

infrastructure project in NZ history, was achieved through a major Treaty breach. 

Claim specific submissions 

313. Many claimant groups have referred to purchasing in this period (see Native Land Court 

above).   

314. In terms of tactics, purchase officers like Wilkinson were prepared to enter into sales 

with individual shareholders in secret and at night to 'break' resistance of sellers in the 

Mangauika block.366 

315. In terms of prices paid, Ngati Wehiwehi submission point to Wharepuhunga 1 which 

was purchased at 24 pence acre in 1894, sold just over 12 months later for 72 to 150 

pence acre i.e. 3 to 6 times purchase price.367 

                                                
364 NZSC 118 SC. 
365 Wai 898, #Wai 898 #3.4.119 paras 241 - 254. 
366 Wai 898 #3.4.226 para  135. 
367 Wai 898 #3.4.154(a) para 142. 
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TSOI ISSUE 13: NATIVE TOWNSHIPS #Wai 898 #3.4.125 

316. The native townships in Te Rohe Pōtae do not cover a large area of land, however the 

quantum of land involved is not the issue. The native townships are a critical part of 

opening up the Rohe Pōtae to settlement and their impact is amplified beyond the area 

of land involved.368 

317. The Tribunal has dealt with native townships in other places. The reasoning behind the 

legislation and its public works nature makes its application in the Rohe Pōtae district to 

existing settlements at Te Kuiti and Otorohanga along the North Island Main Trunk 

Railway particularly egregious. Enterprising Rohe Pōtae Maori who sold land at low 

prices under pre-emption and applied the proceeds to their lands in the railway 

settlements at Otorohanga and Te Kuiti had to watch as even those meagre profits were 

taken from them and applied to Pakeha settlement. In that respect the application of the 

Native Townships legislation was a further breach of the undertakings given in 1885. 

318. ‘Native Townships’ are mis-named; they were formed for the sole benefit of settlers.369 

They are a mechanism for the effective alienation of land (mainly by way of perpetually 

renewable lease) that is employed to circumvent the consent required for permanent 

alienation.370 The empowering legislation allowed the Crown to set aside native land as 

a township without the consent of the owners of the land.371 Objections were statutorily 

limited to size and location of public reserves and native allotments.372 Land laid out for 

road was vested in the Crown without compensation.373 The Maori land owners also 

had to pay the survey and laying out costs of the township.374 

319. In the cases of Te Kuiti and Otorohanga townships were already developing. The 

generic closings submissions argue that the Crown’s push to establish native townships 

in those locations was not about requirement but about control.375 

320. Claimant evidence has demonstrated that native township titles overlaid Native land 

blocks without reference to the original land block boundaries. The township titles were 

then split into the freehold and the leasehold interests, meaning each block has at least 

three ‘layers’ of property interests. Once buildings were constructed on the land a 

                                                
368 Wai 898 #3.4.125 para 45. 
369 Wai 898 #3.4.125 para 20. 
370 Wai 898 #3.4.125 para 126. 
371 Wai 898 #3.4.125 para 28.2. 
372 Wai 898 #3.4.125 para 62-63. 
373 Wai 898 #3.4.125 para 28.6(i). 
374 Wai 898 #3.4.125 para 66. 
375 Wai 898 #3.4.125 para s 48-49. 
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further property interest was added to the mix. In a further complication, some township 

titles straddle more than one underlying Native land block.376  

321. Leases in Otorohanga, Te Kuiti and Karewa are administered by the Maori Trustee.377 If 

a lessee wishes to surrender their lease, the lessors have only 20 days in which to 

consider the offer.378  In the claimant-submitted case study of a lease-surrender offer, 

buildings on the land were the property of the leaseholder, adding a further 

complication; the offer was for the lease surrender and the buildings. In that case, the 

native township block overlaid two Maori land blocks. The Maori Trustee refused to 

provide the owners of the main underlying block, to whom the lease surrender offer had 

been made, with the names of the owners of the other block, which had been requested 

in order that contact might be made and discussions opened.  

322. The Crown has also purchased land in the townships, for example it bought 

approximately 54 acres in Otorohanga during the 1920s. During its preparation to begin 

purchasing interests Otorohanga, the Crown instructed the Maori Land Board to delay 

offering more sections for lease to keep the prices of the lands down. In this instance 

the Crown not only breached its own fiduciary duty to the owners, it also instructed its 

delegated entity to breach its own fiduciary duty as a trustee tasked with acting in the 

best interests of the owners.379 

TSOI ISSUE 14: VESTED LANDS #Wai 898 #3.4.220 

323. Majority elected Maori Land Councils were established in the district under the Maori 

Lands Administration Act 1900 but no lands were vested in them.380 Some 149,000 

acres were involved.381 

324. The Maori Land Settlement Act 1905 replaced the councils with Crown appointed land 

boards and introduced provisions reducing Maori control when Rohe Pōtae Maori had 

sought the opposite.382 However the main effect of this legislation was a burst of leasing 

which was exempt from land board interference.383 

                                                
376 Wai 898 #3.4.238 
377 Wai 898 #3.4.125 para 89.4. 
378 Wai 898 #3.4.125 para 121.2. 
379 Wai 898 #3.4.125 para 137.2. 
380 Wai 898 #3.4.120 para 13-16. 
381 Wai 898 #3.4.120 para 50. 
382 Wai 898 #3.4.120 para 27-37. 
383 Wai 898 #3.4.120 para 38-39. 
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325. The Stout Ngata Commission established in late 1906 produced an initial report 

recommending areas for lease and sale and Maniapoto submissions on how they 

should be managed.384 

326. The government passed, without meaningful consultation385 the Maori Land Settlement 

Act 1907 which provided for past and future recommendations of the commission as to 

areas of land to be sold and leased to be compulsorily vested  in a land board. The 

board would load on to the owners all surveys, roading and other costs to prepare the 

land for sale.386  

327. The scheme under the 1907 Act effectively nationalised the private land interests of the 

owners and was a clear breach of Article 2.387 

328. Despite there being meetings with owners about what might be sold and leased or 

retained, there is no question that the terms of any sale or lease were not agreed before 

the 1907 Act was passed and subsequent discussions were held under the shadow of 

the compulsory vesting provisions in the Act.388 

329. Some 143,000 acres were leased under this regime and some 57,000 acres sold.389 

330. The commission recommended that 163,000 acres be vested in the boards to be 

developed for Maori settlement 1907 Act. Not a single acre was.390 

331. Maori lessees of board lands had limited access to finance for development.391 

332. In the meantime sales to the Crown and Pakeha settlers were facilitated by the board, 

including by 'leaving money in' to give lessees and purchasers capital to develop the 

land. Which was probably an illegal practice and done without telling the Maori 

owners.392  

333. Leases of vested lands were long term and required payment for all improvements and 

even allowed lessees to charge expenses to the land itself. The inevitable outcome was 

that almost all leased lands were eventually sold to their lessees.393 

                                                
384 Wai 898 #3.4.120 para 46-56. 
385 Wai 898 #3.4.120 para 62-80. 
386 Wai 898 #3.4.120 para 81-84. 
387 Wai 898 #3.4.120 para 221. 
388 Wai 898 #3.4.120 para 105-120. 
389 Wai 898 #3.4.120 para 126. 
390 Wai 898 #3.4.120 para 135-139. 
391 Wai 898 #3.4.120 para 143-149. 
392 Wai 898 #3.4.120 para 174-193. 
393 Wai 898 #3.4.120 para  194-212. 
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334. Very little land was ever re-vested and this was actively resisted despite being 

vigorously sought by some owners.394 

Claim specific submissions  

335. It seems that the land boards sold some lands which had been reserved from earlier 

purchases. Claim specific submission refer to an instance of land reserved from the 

Wharepuhunga purchase in April 1894 was subsequently vested in the WM land board 

and sold by that board to the Crown in 1917.395 

336. In terms of sale prices accepted by the land boards, in 1915 the Valuer General 

acknowledged that valuations of unimproved lands were kept low to assist the Crown 

settlement programme.396 

TSOI ISSUE 15: TWENTIETH-CENTURY LAND TITLE REFORM #WAI 898 #3.4.114 

Overview 

337. While the Crown did at times attempt to resolve issues facing Māori land owners in the 

twentieth century, these efforts were largely misguided by “national interests” that were 

prioritised over Te Rohe Pōtae Māori. The Crown failed to address the issue of land 

loss that lay at the heart of the problem and instead continued to facilitate the 

individualisation and alienation of land. “National interests” invariably meant the transfer 

of land out of Māori ownership and control.397 

338. Title reform saw the Crown resort to coercive measures to reduce the numbers of 

owners in what it saw as the “evils” of communally held land with multiple owners. Such 

policies undermined land rights of Māori owners to manage and make decisions in 

relation to their own lands.  It is impossible to imagine owners of general land, in the 

20th century, having their interests interfered with in such a way.398  

339. Title reform proceeded on the assumption that Māori landowners should pay rates and 

profitably use their land.399 The “profitable use” of Māori land is reflected in the 

underlying imperative of the “use it or lose it” framework that was the basis of the 

degradation of Māori Land ownership rights throughout the 20th century. 

                                                
394 Wai 898 #3.4.120 para 213-214. 
395 Wai 898 #3.4.234 para 43. 
396 Wai 898 #3.4.170(a) para 454. 
397 Wai 898, #Wai 898 #3.4.114 paras  2-3.  
398 Wai 898, #Wai 898 #3.4.114 paras  17. 
399 Wai 898, #A24 p 159. 
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Urbanisation 

340. Government policies encouraged Māori to move away from rural areas with limited 

employment prospects, to urban areas.400 Both the Hunn Report released in 1961 and 

the Prichard and Waetford Report of 1965 promoted assimilationist ideals that led to the 

strengthening of conversion and Europeanisation.401  

341. Ms Bassett states in relation to policies that promoted urbanisation in the 20th 

century:402 

While the conversion scheme (using both compulsory acquisitions and live 
buying) was probably the most significant policy to arise from those reports, [the 
Hunn Report and the Prichard and Waetford Report] other changes included: 

- ‘Europeanisation’ of titles to blocks with four or less owners; 

- active promotion of block amalgamations with corporate management 
structures; 

- change in focus of development scheme operations from assisting/creating 
individual unit farms to large-scale station farms which offered less opportunities 
of land settlement for local Māori; 

- recruitment of rural Māori youth to trade training programmes in urban centres, 
along with the provision of Māori hostels; 

- the operation of state housing assistance and housing loans, with the initial 
focus on pepper-potting Māori housing. 

 
Consolidation  

342. Consolidation began in Te Rohe Pōtae inquiry district in 1928 with the establishment of 

the Maniapoto Consolidation Scheme. Approximately 400,000 acres were affected by 

the consolidation scheme in the Inquiry District.403 While Rohe Pōtae Maori were 

plunged into two decades of uncertainty, the Crown and local authorities immediately 

saw tangible benefits from consolidation proceedings. 

343. The original orders prohibiting private alienation over lands involved in the scheme were 

not finally revoked until October 1952.404 This effected 242 blocks that, by September 

1952, remained in the scheme. For 20 years, owners in these blocks had been 

prohibited from dealing with their lands.405 The evidence demonstrates that Te Rohe 

Pōtae Māori saw very few, if any, positive outcomes from consolidation schemes.  

                                                
400 Wai 898, #A31, p.167.Wai 898, #Wai 898 #3.4.114 para 33. 
401 Wai 898, #A75 (d).Wai 898, #Wai 898 #3.4.114 para 35. 
402 Wai 898, #A75 (d) p 10.  
403 AJHR 1932, G10, p.16. Cross-examination Dr Hearn Wai 898, #A69 Report Wai 898, #4.1.20 p112. 
404 Wai 898, #A69 (b) para 2.13.  
405 Wai 898, #A69 p 128. 
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344. Rohe Pōtae Māori were opposed to consolidation,406 and pressured to accept the 

scheme through the events of the ‘rates compromise’ of 1928. Here Rohe Pōtae Māori 

were told that their combined outstanding rates bill for the district was £52,292, that this 

would rise by £11,552 each year and that local councils had obtained charging orders 

and were now pressing for vesting orders. It is unclear how the combined rates bill 

could be said to rise by such a drastic figure each year. However, it is clear that the 

combined bill included lands that should never have been placed on the rating rolls in 

the first place. It also follows that the combined bill included land that the Crown had 

substantial interests in but had not yet partitioned.  

345. Te Rohe Pōtae Māori had made it clear their hostility to any compromise over rates, 

citing what they regarded as a long standing promise by the Crown that, in return for 

allowing the North Island Main Trunk Railway to traverse their lands, rates would not be 

levied on lands owned by Māori. At the 12 April 1928 hui, Te Rohe Pōtae Māori sought 

a counter offer that: 

(a) all of the rates on lands, up to the 31 March 1930, be written off:  

(b) idle land remain as un-rateable; 

(c) lessees be liable for rates on leased lands; and 

(d) payment from the Crown of £1500 each year in perpetuity be made to the hapū 

of Maniapoto as a token for the agreement of our ancestors to allow the roads 

and railway to traverse within the King Country.407 

346. Interestingly, Ngata instead suggested that most of the iwi’s historical grievances could 

be “dealt with more satisfactorily” under a consolidation scheme..408 

347. Dr Hearn concludes: 409 

The chief impetus for consolidation appears to have originated less with Māori 
than with Te Rohe Pōtae’s local authorities … they were clearly determined to 
expand their rating bases and rating incomes by transforming the remaining land 
held in common into titles in severalty, by expanding and stimulating the local 
land market, and by transferring land into the hands of those best considered 
best able to turn it to productive account.  

 
348. Family exchanges to consolidate holdings had already been utilised under the existing 

Māori land laws and were by no means uncommon.410 As Dr Hearn recognises, it is 

                                                
406 Wai 898, #A24 p 138 New Zealand Herald, 13 April 1928, in MA 31 4*4; Wai 898, #A24 DB:936. 
407 Minutes translated in Wai 898, A24 p 139 – 140,  minutes in Hearn Wai 898, #A69 DB:9/212. 
408 Wai 898, #A69 p 48. 
409 Wai 898, #A69 p 63. 
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difficult see why the Department of Native Affairs elected to implement the large-scale 

consolidation schemes rather than utilising existing initiatives that were much more 

rapid solutions and saw much less associated disruption.411 Dr Hearn also points 

correspondence of the Auckland Registrar to the Under Secretary of the Native 

Department where it is stated that:412 

many cases might be satisfactorily dealt with and much good work done through 
the ordinary channels of the Native Land Court if the statutory authority for 
combined partitions (sec 146/1931) and other such powers were made more use 
of, and if the powers of the Court in that way were somewhat extended. 

 
349. It seems clear then that consolidation was happening on a voluntary and smaller scale 

prior to the implementation consolidation schemes. Therefore consolidation in and of 

itself was not an issue. Instead it was the size and ambition of the Crown’s consolidation 

plans that caused prejudice for Rohe Pōtae Maori. This was fitting with the “national 

interest” and the ambitions of the Crown to bring Maori land into production on a large 

scale. 

Amalgamation  

350. Bassett and Kay, drawing on Berghan’s block research narratives, offer a list of 

amalgamations effected in respect of 23 blocks in Te Rohe Pōtae Inquiry District: 

however they acknowledge that this list is likely to be incomplete.413 Our calculations 

are that these 23 blocks amount to roughly 85,000 acres within the Inquiry District.414  

351. Amalgamation proceedings not only shifted boundaries of Maori land blocks but also 

shifted lines in the sand in terms of what Māori were expected to achieve with their land. 

A the same time land was being partitioned for individual settlement and attempts were 

being made to reduce numbers of owners in blocks, amalgamation proceedings had the 

opposite effect.   

352. While objections to amalgamation proceedings had to be considered, the Court was not 

was not obliged to agree to the owners’ wish for their blocks to be excluded.415 The 

amalgamation of land blocks for development was made a precondition for development 

scheme assistance after 1949.416 This again is fitting with the “national interest” and the 

                                                                                                                                          
410 Wai 898, #A69 p 105. 
411 Wai 898, #A69 p 107 and examples p 129 – 131. 
412 Wai 898, #A69 p 106.  
413 Wai 898, #A75 p 425-427. 
414 Wai 898, #A75 p425. These do not include combined partition blocks under the Native Land Act 1931 (s146). Our calculation of the acreage of 
the ’23 amalgamated blocks listed by Basset and Kay.’ We note some overlap with consolidation and amalgamation in this figure – Te Ahoroa and 
Mahoenui Station note consolidation and amalgamation of lands within final block acreage. The largest amalgamations totaling over half of the 
combined acreage of lands affected by amalgamations are Te Hape (11,429 acres) and Tiroa (34,262 acres). 
415 Wai 898, #Wai 898 #3.4.114 paras  162. 
416 Cross-examination Dr Hearn Wai 898, #A69 Report Hearing Week 14 Transcript Wai 898, #4.1.20 p 310.  
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ambitions of the Crown to bring Maori land into production on a large scale throughout 

the 20th century. 

Conversion  

353. Conversion had a disproportional effect within Inquiry District, re-arranging ownership 

patterns in over 2,500 blocks. The scheme consisted of both compulsory conversion 

and live-buying.417 

Europeanisation 

354. Within the Inquiry District, 28,514 acres of Māori freehold land was declared “European 

land” under the Māori Affairs Amendment Act 1967.418  

355. At least one witness (Kingi Porima) explained that he had only become aware his own 

land was in general title when he was preparing evidence for the inquiry.419 

TSOI ISSUE 16: LAND DEVELOPMENT SCHEMES #WAI 898 #3.4.126 

Overview 

356. In order to gain access to development assistance, Rohe Pōtae Maori had to buy into 

(and in some instances were forced into) development schemes which in turn required 

the relinquishment of significant incidents of private property rights in a way that was not 

require by their Pakeha counterparts.420 The failure to provide development assistance 

on the same basis as Pakeha was a breach of the right to development and the right 

equity and equal treatment.  

357. Development schemes also reflect Crown’s policy that Maori were to “profitably use” 

their land in the “national interest” or risk loosing it, the basis of the degradation of Māori 

Land ownership rights throughout the 20th century. 

358. Because the Crown assumed all policy and management decisions in relation to Māori 

lands while they where under development, the Crown assumed heightened duties and 

obligations to Rohe Pōtae Maori during this time. The Crown’s duties with regard to the 

implementation of development schemes were: 

(a) To ensure that the lands included in the schemes were appropriate for the 

purpose; 

                                                
417 Wai 898, #A75 (f) p 3. 
418 Wai 898, #A75 p 415 and Wai 898, #A21 p 127.  
419 Wai 898 #3.4.226 para  311. 
420 Private property rights as defined by Dr Hearn Wai 898, #A73 p568.  
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(b) Manage the schemes to minimise the risks to the Māori owners, including good 

financial management and directions and control over supervisors and 

occupiers; 

(c) Involve owners in developments where possible; 

(d) As far as practicable try to deliver on any assurances made to Te Rohe Pōtae 

Māori about what the schemes might achieve for them; and 

(e) Return lands to owners as soon as practicable once development outcomes 

had been achieved or it was evident that they could not be achieved, and 

actively assist in that transition back to owners.  

359. The evidence is that, from the outset, the Crown often did not meet even minimal 

standards in this regard. The evidence also shows that development schemes overall 

created small and uneconomic but debt-loaded holdings on land of marginal or 

secondary value.421 At Hearing Week 14, Dr Hearn acknowledged that this indeed 

appears to have been the case.422 

360. Following Ngata’s resignation in 1934, the Crown made significant changes to the policy 

underpinning the schemes whereby the interests of owners were gradually replaced by 

those of the occupiers or lessees and control of the schemes moved away from the 

Native Minister, towards a central bureaucratic government model.423 

The Rohe Pōtae Schemes  

361. In an attempt to summarise the difference between the two main types of schemes 

implemented within the Inquiry District: ‘unit’ and ‘comprehensive’ schemes we provide 

the following:  

362. ‘Unit’ or ‘blanket’ or ‘nominated occupier’ schemes were applied where the land 

remaining in Maori ownership was occupied in widely scattered small holdings. ‘Units’ 

were held as individuals each holding his/her own land and each was assisted directly 

and separately. Therefore each ‘unit’ accepted the risks involved.424 

363. ‘Comprehensive’ schemes:453   

applied to large areas of unoccupied or partially occupied land, not necessarily 
encompassed by a single title. Once the land had been declared ‘usable,’ 
individuals selected from among the owners who had worked to develop the 

                                                
421 Wai 898, #A69 (b) p16. 
422 Cross-examination of Hearn Wai 898, #A69 Report Hearing Week 14 Wai 898, #4.1.20 p192. 
423 Wai 898, #A69 p309. 
424 Wai 898, #A69(b).Wai 898, A69 p193. 
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properties would be appointed ‘occupiers’ of individual sections and required to 
meet the development costs. After a period of some six years, the occupier was 
expected to be able to take out a long-term lease or, in the case of an area that 
had been consolidated, receive a freehold title.  

 
364. Both types of schemes were employed in Te Rohe Pōtae.425 Rohe Pōtae Maori 

preferred the use of ‘unit’ schemes. However, these were not as widely used due to lack 

of funding and a decision was made, despite the opposition of some owners, to 

establish ‘comprehensive’ schemes.426 

365. Plate 28 of the Te Rohe Pōtae Overview Mapbook (Wai 898, #A119) outlines the main 

development schemes and when they were established within the Inquiry District. The 

table below attempts to draw together all of the development schemes mentioned in the 

report of Dr Hearn and where possible, their acreage, the ‘type’ of development 

scheme, when it commenced and when it was returned. We note however the 

chronology of events and the changes in names of the schemes makes their trajectory 

rather difficult to follow.  

Scheme  Acres Type Commenced Returned  

Aotearoa 4230 in 1980.427 Station 1952 1982428 

Aramiro 5334 in 1937.429 

4907 in 1980.430 

Unit431 1937 1981432 

Arapae 930 in 1953.433 

930 in 1980.434 

 1951 1988435 

Hangatiki Base 
Farm 

556 in 1936.436 Farmed as a 
station.437 

 Excluded from 
Maniapoto Scheme.438 

“Originally (1937) part 
of the Maniapoto 
Development Scheme, 

                                                
425 Wai 898, A69 p193.  
426 Wai 898, A69 p194. 
427 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
428 Wai 898, A69 p450. 
429 Wai 898, A69 table 5.12 p246. 
430 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
431 Wai 898, A69 p263. 
432 Wai 898, A69 p389. 
433 Wai 898, A69 table 8.7 p362. 
434 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
435 Wai 898, A69 p473. 
436 Wai 898, A69 table 4.1 p195. 
437 Wai 898, A69 p263. 
438 Wai 898, A69 p263. 
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having been taken 
over from the Waikato-
Maniapoto District 
Maori Land Board as 
mortgagee in 
possession.”439 

Kawhia 4,887 in 1936 
(Including 
Mangaora 
blocks).440 

Unit441 1931 1939 included within 
Maniapoto Scheme.442 

Mahoenui 6128 in 1936.443 

5313 in 1953.444 

 

Farmed as a 
station until 
1955.445 

1930 Excluded from 
Maniapoto Scheme.446 

1952 order prohibiting 
private alienation 
originally imposed 
1931 was finally 
revoked.447 

Mamakumaru 1322 in 1980.448  1947 Not by 1980 

Mangapu 633 in 1936.449 Unit450 By 1936 1938 included within 
Maniapoto Scheme.451 

Mangaora 742 (Included 
within Kawhia 
figures) in 1931.452 

1020 in 1953.453 

Comprehensive  

Farmed as a 
station.454 

1936 1938 included within 
Maniapoto Scheme.455 

Ngahape 423 in 1936.456 

769 in 1953.457 

Farmed as a 
station.458 

Rangitoto 

1937 Excluded from 
Maniapoto Scheme.460 

Released in 1959.461 

                                                
439 Wai 898, A69 p562. 
440 Wai 898, A69 table 4.1 p195. 
441 Wai 898, A69 p263. 
442 Wai 898, A69 p227. 
443 Wai 898, A69 table 4.1 p195. 
444 Wai 898, A69 table 8.7 p362. 
445 Wai 898, A69 p375. 
446 Wai 898, A69 p263. 
447 Wai 898, A69 p370. 
448 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
449 Wai 898, A69 table 4.1 p195. 
450 Wai 898, A69 p263. 
451 Wai 898, A69 p263. 
452 Wai 898, A69 table 5.4 p220. 
453 Wai 898, A69 table 8.7 p362. 
454 Wai 898, A69 p263. 
455 Wai 898, A69 p229. 
456 Wai 898, A69 table 4.1 p195. 
457 Wai 898, A69 table 8.7 p362. 
458 Wai 898, A69 p263. 
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 established in 
1938 under the 
Maniapoto 
Development 
Scheme as a 
unit scheme.459   

Ngutunui 514 in 1940.462  1940 1955463 

Okapu 2043 in 1980.464  1962 1990 

Oparau 2053 in 1980.465  1955 1989/1990.466 

Oparure 602 in 1936.467 Unit.468 1931  

Otorohanga 290 in 1936.469 Unit.470 

Rangitoto 
established in 
1938 under the 
Maniapoto 
Development 
Scheme as a 
unit scheme.471   

By 1936 1938 included within 
Maniapoto Scheme.472 

Paewhenua 1104 in 1980.473  1956 1990474 

Piopio 

(formally 
Arapae) 

1523 in 1936.475 

1448 in 1953.476 

1856 in 1980.477 

Unit 1936 and 1953?  1938 included within 
Maniapoto Scheme.478 

1988479 

Pirongia 1834 in 1936.480 Kopua Farm, 
farmed as a 

1936 Excluded from 

                                                                                                                                          
460 Wai 898, A69 p263. 
461 Wai 898, A69 p381. 
459 Wai 898, A69 p264. 
462 Wai 898, A69 p389. 
463 Wai 898, A69 p391. 
464 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
465 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
466 Wai 898, A69 p461. 
467 Wai 898, A69 table 4.1 p195. 
468 Wai 898, A69 p263. 
469 Wai 898, A69 table 4.1 p195. 
470 Wai 898, A69 p263. 
471 Wai 898, A69 p264. 
472 Wai 898, A69 p257. 
473 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
474 Wai 898, A69 p456. 
475 Wai 898, A69 table 4.1 p195. 
476 Wai 898, A69 table 8.7 p362. 
477 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
478 Wai 898, A69 p256. 
479 Wai 898, A69 p477. 
480 Wai 898, A69 table 4.1 p195. 
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(Kopua) station.481 

Pirongia-
Kakepuku 
established in 
1938 under the 
Maniapoto 
Development 
Scheme as a 
unit scheme.482   

Maniapoto Scheme.483 

Pukenui 1047 in 1980.484  1961 1989-1990485 

Taumita 439486  ? (post 1949 
scheme) 

? 

Te Hape 11,087 in 1980.487  196? 1990?488 

Te Kuiti Base 
Farm 

617 in 1936.489 Farmed as a 
station.490 

1932 Excluded from 
Maniapoto Scheme.491 

Tiroa 8,656 in 1980.492  1957 1981493 

Trooper’s Rd 1243 in 1980.494  1952 Not by 1980 

Waikato 178 (part) in 
1936.495 

Unit496 

Parawera-
Tokanui 
established in 
1938 under the 
Maniapoto 
Development 
Scheme as a 
unit scheme.497   

By 1936.  

                                                
481 Wai 898, A69 p263. 
482 Wai 898, A69 p264. 
483 Wai 898, A69 p263. 
484 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
485 Wai 898, A69 p465. 
486 Wai 898, A69 p466. 
487 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
488 Wai 898, A69 p487. 
489 Wai 898, A69 table 4.1 p195. 
490 Wai 898, A69 p263. 
491 Wai 898, A69 p263. 
492 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
493 Wai 898, A69 p443. 
494 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
495 Wai 898, A69 table 4.1 p195. 
496 Wai 898, A69 p263. 
497 Wai 898, A69 p264. 
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Waimiha Main 
Scheme  

 Farmed as a 
station.498 

 Excluded from 
Maniapoto Scheme.499 

Waimiha 7,872 in 1932.500 

5625 ‘undeveloped 
blocks’ in 1949 
(Crown and Maori 
Land).501 

4833 in 1953.502 

7,055 in 1954.503 

Unit504 1930 1963505 

 

 

Whenuatupu-
Ohinemoa 

(previously part 
of Waimiha)506 

Proposed as 
3507.507 

 1965508 1976509 

Waipa 6487 in 1980.510  1957 Not by 1980. 

Waipuna 1537 in 1980.511  1959 Not by 1980. 

Waitomo 501 in 1936.512 

1,022 in 1937.513 

Unit514  1938 included within 
Maniapoto Scheme.515 

Wharepuhunga  Unit516 1938 - 
Established 
within 
Maniapoto 
Development 
Scheme.517 

1974518 

                                                
498 Wai 898, A69 p263. 
499 Wai 898, A69 p263. 
500 Wai 898, A69 p181. 
501 Wai 898, A69 p393. 
502 Wai 898, A69 table 8.7 p362. 
503 Wai 898, A69 p403. 
504 Wai 898, A69 p282. 
505 Wai 898, A69 p412. 
506 Wai 898, A69 p392. 
507 Wai 898, A69 table 10.9 p417. 
508 Wai 898, A69 p416. 
509 Wai 898, A69 p414. 
510 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
511 Wai 898, A69 table 8.8 p363 conversion of hectares into acres. 
512 Wai 898, A69 p263. 
513 Wai 898, A69 p263. 
514 Wai 898, A69 p263. 
515 Wai 898, A69 p257. 
516 Wai 898, A69 p263. 
517 Wai 898, A69 p264. 
518 Wai 898, A69 p479. 
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Maniapoto Development Scheme 

366. The Maniapoto Development Scheme was developed in 1938 as one of three blanket 

district schemes developed nation wide. This reorganized many of the schemes in the 

district through the transfer of unit properties to the blanket scheme.519 Table 5.17 of Dr 

Hearn’s report summarises the new arrangements.520 The Maniapoto Land 

Development Scheme was a grand scheme put together primarily for the sake of 

efficiency of administration.521  

Connection with Twentieth Century Land Title Reform  

367. Following the consolidation conference of 1949, the decision was taken to concentrate 

title reform efforts on the land development schemes. By doing so:522 

the Crown hoped to secure sufficient control that it could ensure that the lands 
concerned were, on return to their owners, subdivided into lessee-or owner-
operated holdings of an economic size. Indeed, in 1955 the Department of Maori 
Affairs raised the possibility of the Crown undertaking block purchasing within 
development schemes as means of resolving title and settlement difficulties. In 
practice it chose to rely on conversion and ‘live buying.’  

Claim specific submissions 

368. The Tribunal’s Tauranga Moana Report says that the particulars of each land 

development scheme need to be examined, especially the balance of profit and loss to 

the communities concerned.523 Claimants affected by the Okapu Development Scheme 

detail the events surrounding that scheme.524  They argue that a number of the 

statements in the generic submissions on land development schemes need to be 

qualified by the particular circumstances of the Okapu Development Scheme.525 

TSOI ISSUE 17: PUBLIC WORKS #WAI 898 #3.4.117 

369. There were no public works takings in the Rohe Pōtae Inquiry district until very late in 

the 19th century, unlike almost every other region in the country, on account of the 

demonstration of mana with the aukati. It was not until 1888 that public works takings 

were made under the Native Lands legislation, and not until 1894 that takings of Rohe 

Pōtae Māori land using the Public Works Takings Act of 1894 began.526 

                                                
519 Wai 898, A69 p263. 
520 Wai 898, A69 p264. 
521 Tribunal questions Dr Hearn Wai 898, #A69 Report Hearing Week 14 Transcript Wai 898, Wai 898, #4.1.20 p392.  
522 Wai 898, A69 p517. 
523 Wai 898 #3.4.237 para 35. 
524 Wai 898 #3.4.237 para 20ff. 
525 Wai 898 #3.4.237 para 87-99. 
526 Wai 898, #A63 Public Works and Other Takings in Te Rohe Potae District, David Alexander,  pp54, 112  and 114. 
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370. The introduction of this legislation into this district, despite being focussed on the 

acquisition of Māori land by the Crown, was not negotiated with Te Rohe Pōtae Māori, 

nor was there any consultation with Te Rohe Pōtae Māori about how a public works 

takings system might operate in their rohe.527 

371. When the aukati was lifted there were a significant number of operational roads lying 

across Rohe Pōtae Māori land and over which Rohe Pōtae Māori allowed free passage 

to travellers and the Crown; these were not the result of public works takings.528  In the 

early years after the lifting of the aukati there was also Crown investment in developing 

roads while they remained in Māori ownership.529 Despite this experience and these 

examples showing the possibility of developing public works policy and a road network 

in a way that would allow Rohe Pōtae Māori to retain ownership of their land, this early 

experience proved to be exceptional and quickly gave way to what became a deeply 

entrenched policy of acquiring Māori land for the establishment of roads and other 

public works requirements.530   

372. The definition of public works was broad and could include almost any need identified 

by a government department for a project or development.531 The best reading of the 

evidence produced by Mr Alexander is to look at the area taken, rather than the number 

of takings, and also the provisions utilised to take land from Rohe Pōtae Māori, 

especially where they expressly exclude the payment of compensation.532 Seen in this 

light, the evidence shows that in total Rohe Pōtae Māori lost 5,329 acres of land without 

any payment of compensation and without being properly and respectfully engaged in 

the process by the Crown.533 Of these takings, some 3,200 acres were taken using the 

five per-cent rule.534 

373. Following the lifting of the Aukati, the application of the public works takings legislation 

built up speed and peaked in the early 20th century when the vast majority of the rohe 

was still in Māori ownership.535  Public works takings by the Crown during the first three 

decades of the application of public works legislation were marked by compulsory 

acquisition, did not feature negotiation or consultation by the Crown, and heavily relied 

upon the five percent rule, allowing the taking to occur place without compensation.  

                                                
527 Wai 898, #A63, p63. 
528 Wai 898, #4.1.14, Transcript of Hearing Week 9, p822. 
529 Wai 898, #4.1.14, p822. 
530 Wai 898, #A63, p76, Wai 898, #A63(c) Report Summary, p6, and Wai 898, A063(f), David Alexander, Further Evidence following Presentation, 
pp 15-36. The tables produced in this additional evidence show that the takings in the early years were characterised by smaller numbers of 
takings of large blocks of Māori land, without compensation. Whereas later in the 20th century there were a larger number of takings of general 
land, but that they are smaller, and require to compensation. In his presentation summary (Wai 898, A063(c), p4) Mr Alexander puts this down to 
the re-alignment of roads and motorways, and points to the majority of land along those routes being in general title. 
531 Wai 898, #A63, p76, and Wai 898 #A63(c) Report Summary, p6. 
532 Wai 898, A063(f), pp15-36. 
533 Wai 898, A063(f), pp 15-36. Note tables 1-12. 
534 Wai 898, A063(f), pp 15-36. Note tables 1-12. 
535 Wai 898, #A63(c), p4. 
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Compulsory Acquisition: A Lack of Negotiation or Consultation  

374. The Crown took most of the land for public works from Rohe Pōtae Māori by 

compulsory acquisition. The legislation which the Crown passed and utilised expressly 

allowed land to be taken from Māori without first engaging in consultation or 

negotiation.536 This legislation, and specifically the five percent rule, was the preferred 

option by the Crown when electing to take Māori land for public works.537 This is in stark 

contrast to the process for the acquisition of general land where the first step was to 

enter into negotiations with the landowner538and it was only then when those 

negotiations failed to produce any agreement, the acquisition could take place 

compulsorily however unlike Māori land, compensation was to be paid.539   

375. Māori land owners were not notified of intended takings, receiving notice only by a 

publication in the Gazette or Kahiti, or occasionally by notice posted on the land itself.540 

The Crown only rarely initiated direct engagement with the Māori landowners prior to a 

taking and only when it suited them,541 Mr Alexander could only confirm that this 

occurred in two cases: with the takings for the Raglan Aerodrome and along the Mokau 

River ostensibly for scenery preservation.542 Even the immense Tokanui taking did not 

warrant anything more than a gazette notice and the owners, who lived on the land, only 

became aware when surveyors arrived on their land.543 

The Five Percent Rule and the Fifteen Year Taking Period 

376. Five percent of a Māori land block was able to be taken without compensation.  This 

power was first introduced by the Crown in the Native Lands Act 1865.544 This was the 

preferred power for acquiring Māori in the Rohe Pōtae rohe545 and was used as a 

matter of course as the first option elected the Crown.546 This legislation was directed at 

Māori and at Māori land, it only had an impact on other landowners if the land had been 

sold by Māori and the Crown took land for public works within the 15 years from its 

passage through the Native Land Court.547 

377. The fifteen year period is notable because there was no comparable legislation for 

general land, and it was not expected that general landowners were to contribute up to 

5% of their land for the development of public roads without compensation where the 

                                                
536 Wai 898, #A63(c), p19. 
537 Wai 898, #A63(c), p19. 
538 Wai 898, #A63(c), p22. 
539 Wai 898, #A63, pp35-36. 
540 Wai 898, #4.1.14, p638. 
541 Wai 898, #4.1.14, p713. 
542 Wai 898, #4.1.14, p714. 
543 Wai 898, #A63, pp587-588.  
544 Native Lands Act 1865, section 76. 
545 Wai 898, #A63(c), p4. 
546 Wai 898, #A63, p144. 
547 Wai 898, #A63(c), p15. 
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Crown considered a taking necessary.548 While the evidence showed that this power 

was to stand for 15 years, the legislation was not consistent in detailing when that 

period was to start, and this lead to interpretations by the Crown that allowed for takings 

that were technically 27 years from the passage of the land block through the Native 

Land Court.549 

378. Evidence shows the Crown treated the starting period as the date of registration of the 

land block in the Land Register office, a process that did not automatically follow from 

the issuing of the title by the Native Land Court, and not a process which was explained 

to Māori land owners.550  

Compensation, Valuations 

379. In those cases where Māori land was taken in the Rohe Pōtae and compensation was 

due to be paid, the factors brought to bear excluded many of the fundamental values 

which Rohe Pōtae Māori held in relation to their land, those values instead being 

dismissed as sentiment, even in cases where takings included wahi tapu and urupa.551 

Ancestral links to the rohe were dismissed as the Crown considered the land purely in 

monetary terms and the land itself as a mere tradable commodity, a view Rohe Pōtae 

Māori repeatedly attempted to rebut but without respite.552  

Local Government 

380. The Crown was the overseer and ultimate authority for all takings for public works in the 

Rohe Pōtae, even where those takings were initiated and prepared by local 

authorities.553  The powers that local authorities held was broad and taken up with even 

less care as to Māori land ownership that central government agencies, even 

undertaking works and changing the status of the land afterwards, rendering notices of 

intention to take meaningless and ineffective.554 All Māori land taken for public works 

became Crown land and the sign off of the Governor was required for each and every 

one.555 

381. The record of public works takings in the Rohe Pōtae Inquiry district shows the Crown 

failing to engage and consult with Rohe Pōtae Māori about the legislation, the takings 

system and then the individual takings of land.  The Crown deliberately established a 

system which took Rohe Pōtae Māori land which would not require compensation as it 

                                                
548 Wai 898, #A63(c), p15. 
549 Wai 898, #4.1.14, p716. Evidence produced on Rangitoto Tuhua 77 show that although the Native Land Court ruled on the title in 1900, the 
Crown still took a five percent taking in 1927. 
550 Wai 898, #4.1.14, pp716, and 723-724. 
551 Wai 898, #A63, p301 and Wai 898, #4.1.14, pp642-643. 
552 Wai 898, A63(c), p21. 
553 Wai 898, #A63, pp43, 240-278. 
554 Wai 898, #A63, pp44 and 161. 
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considered it was owed to the nation and a cost which Rohe Pōtae Māori should 

carry.556  At each step and in each form, the legislation has been harmful to Rohe Pōtae 

Māori, Crown and settler-centric, lacking the structures or restrictions which would have 

made it Treaty compliant. 

Claim specific submissions  

382. Claim specific submissions raise the following issues: 

383.  Several claimant allege that the Tokanui taking of around 3000 acres of Tokanui lands 

and 541 acres for the reformatory farm in 1910-11 on such a scale was intended as 

punishment for the NZ Wars.557 

384. With regard to the taking of 5000 acres for Tokanui the Crown has not provided any 

evidence to justify the initial size of the taking, relying instead on that fact that a use was 

subsequently made of much of the land.558 

385. Claimants ask that hazardous substances on the Tokanui and Waikeria lands be 

removed at the Crown's expense, as well as the replacement of existing water and 

sewage infrastructure.559 

386. The claimants also point out that one consequence of the Tokanui taking is the burial of 

700 bodies at the old hospital farm cemetery has in effect made Ngati Maniapoto 

involuntary guardians of those remains.560 

387. Te Kuiti aerodrome presents an interesting case of land taken for a public purpose then 

run by a private society.561 

388. From the decision in R v Symonds through to Takamore v Clarke, there is a common 

law requirement that land dealings, including public takings, are conducted in 

accordance with tikanga i.e. face to face at least.562 

389. Common law recognition of custom law, as discussed in the Court of Appeal and 

Supreme Court in Takamore v Clarke, and their relevance to public works takings.563 

390. Recognition of custom law required face to face meetings over any compulsory 

acquisition.564 

                                                                                                                                          
555 Wai 898, #A63, p43 and Wai 898, #4.1.14, p647. 
556 Wai 898 #A63, p60. 
557 Wai 898 #3.4.208 para 89. See also Wai 898 #3.4.230 para  61. 
558 Wai 898 #3.4.198 para s 9.114-9.118. 
559 Wai 898 #3.4.198 para 12. 
560 Wai 898 #3.4.213 para 32. 
561 Wai 898 #3.4.138. 
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391. Several public works takings in a limited area, even though each was small on their 

own, could have a cumulative adverse effect – such as the total of 27 acres in tiny 

Ongarue.565 

392. The Wai 2017 claimants highlight an unusual situation where the Aranui caves were 

discovered by local Maori after land had been taken for public works.566 They seek, 

among other matters, compensation for economic loss of the caves, protection of 

intellectual property in the caves, that members of local whanau and hapu be employed 

alongside DoC staff to manage the caves.567 

393. Public works takings at Te Kopua Pa at Raglan for an airstrip, the levelling of the pa and  

the later development of the golf course are discussed.568 Some claimants argue that 

lands were taken for the railway without compensation (Ngati Hari), and note that the 

Crown has conceded the potential lack of payment in some cases.569 

TSOI ISSUE 18: RATING #WAI 898 #3.4.123 

394. There is no inherent breach of Treaty principles in rating Maori land, but it may become 

so where the burden is not commonly shared and places an intolerable burden on 

Maori.570 

395. Individual owners became liable from 1904 and the region was fully under individual 

rating system by 1910.571 

396. No account was taken of the promises of the Ohaki Tapu or Crown pre-emption in 

extending rating to the district.572 The agreement made in 1885 was that rating would 

not apply until land was actually in use by cultivation, lease or similar and land sales 

and management remained in Maori control.573 

397. These promises were not kept.574 

398. There was also a deliberate strategy not to provide infrastructure near Maori land in 

case this increased it sale price should the Crown require it for settlement.575 

                                                                                                                                          
562 Wai 898 #3.4.160 para s 73-75. 
563 Wai 898 #3.4.174 para s 107-117. 
564 Wai 898 #3.4.174 para 107. 
565 Wai 898 #3.4.175 para s 128-144. 
566 Wai 898 #3.4.188 para 17-20. 
567 Wai 898 #3.4.188 para 51. 
568 Wai 898 #3.4.210 para s 11.15-11.35. 
569 Wai 898 #3.4.167 para s 147-150. 
570 Wai 898 #3.4.123 para 7. 
571 Wai 898 #3.4.123 para 9. 
572 Wai 898 #3.4.123 para 10. 
573 Wai 898 #3.4.123 para 12-20. 
574 Wai 898 #3.4.123 para 21-22. 
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399. There was also taxation without representation in the fact that rolls were not kept up to 

date.576 

400. From 1924 Maori land could be compulsorily leased or sold for rates arrears.577 

401. Depression and a land price slump in the 1920s led to Maori land falling into rates 

arrears and the 'rates compromise' of 1928.578 Maori appeals to the Ohaki Tapu at the 

time was ignored.579 

402. Councils probably over-valued arrears to make the most of the compromise.580 None of 

the compromise money was spent on Maori land.581 The Crown was assisted by the 

compromise where it had incomplete purchases in blocks.582 Ultimately the compromise 

was a failure to remove the rates burden to allow time for land development and rates 

were reapplied from 1932.583 

403. Dr Hearn's argument that rating was a means of transferring the costs of the slump of 

the 1920s onto Maori is borne out by the evidence.584 

404. From 1931 land could be compulsorily leased and potentially sold for noxious weeds, 

rates or even a failure to farm diligently. From 1950 these provisions were revised to 

make orders easier to obtain. They required sign off by the Minister of Maori Affairs in 

each case.585 

405. While the Minister promised Rohe Pōtae Maori that they would not be affected in their 

ownership of land around 200 blocks or 28,000 acres were affected by orders under the 

1950 Act.586 The 'chilling effect' of these applications which placed the onus landowners 

to defend their land against allegations that it was not being diligently' farmed is an 

important consideration.587 

406. Rating remains an issue in the district today despite developments such as the 

requirement for councils to consider Maori land rating policies. Such rating policies 

                                                                                                                                          
575 Wai 898 #3.4.123 para 23. 
576 Wai 898 #3.4.123 para 11. 
577 Wai 898 #3.4.123 para 27. 
578 Wai 898 #3.4.123 para 28-30. 
579 Wai 898 #3.4.123 para 32-33. 
580 Wai 898 #3.4.123 para 35. 
581 Wai 898 #3.4.123 para 38. 
582 Wai 898 #3.4.123 para 40. 
583 Wai 898 #3.4.123 para 41. 
584 Wai 898 #3.4.123 para 28. 
585 Wai 898 #3.4.123 para 43-47. 
586 Wai 898 #3.4.123 para 48-50. 
587 Wai 898 #3.4.123 para 61. 
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Maori land do not consider historical context.588 Central government assistance is 

required.589 

Claim specific submissions 

407. In claim specific submissions, exception was taken to modern rating practices such as 

the universal annual general charge (UAGC) on individual properties which imposes a 

standard fee on every Maori smallholding and favours large aggregated and developed 

farms whose owners are often influential in councils.590 

TSOI ISSUE 19: LAND ALIENATION (OTHER) #WAI 898 #3.4.112 

Overview  

408. This issue primarily covers Crown and private purchasing after 1909. By 1910, although 

the pace of alienation slowed, Crown purchasing remained a significant factor. By 1931, 

the total area of Māori-owned land remaining had fallen to just 24 percent of the inquiry 

district.591 A relatively steady rate of both Crown and private alienations continued up 

until 1966.592 By 1937, 191,665 acres of Te Rohe Pōtae lands also remained vested in 

the Waikato-Maniapoto District Māori Land Board.593 Other alienations included lands 

under development via development schemes and lands vested in the Māori Trustee 

under the provisions of the Māori Purposes Act 1950 and the Māori Affairs Act 1953 

Act. All in all, lands remaining in Rohe Pōtae Māori occupation and control diminished 

substantially throughout the course of the 20th century.594  

409. Between 1910 and 2010, 474,833 acres was alienated privately.595 Between 1910 and 

2010 212,595 acres was alienated via Crown purchasing.596 Crown purchasing of Maori 

land within the Inquiry District between 1910 and 1923, focused on resettling soldiers 

returning from WWI. During this period the Crown used mechanisms to acquire lands 

from Maori such as:597 

If a block had more than 10 owners, the Crown generally preferred to start 
negotiations by calling a meeting of owners. If those at the meeting voted in 
favour of the sale, the Crown avoided the necessity of gaining the consent of all 
the owners. If the meeting rejected the Crown’s offer, negotiations could proceed 
by seeking the signatures of the individual owners, and seeking a partition order 
when it was judged that no more shares could be acquired. 

                                                
588 Wai 898 #3.4.123 para 82. 
589 Wai 898 #3.4.123 para 62-68. 
590 Wai 898 #3.4.196 para s 83-95. 
591 Wai 898, #A21 p 46. 
592 Wai 898, #A21 p 47. 
593 Wai 898, #A69 p 171. 
594 Wai 898, #Wai 898 #3.4.114 para 22. 
595 Issue 19 Generic Closing Submissions Wai 898, #Wai 898 #3.4.112(a) p4.Wai 898, #A21 pp47-51. 
596 Issue 19 Generic Closing Submissions Wai 898, #Wai 898 #3.4.112(a) p4.Wai 898, #A21 pp48-51.  
597 Wai 898, #A75 p 39.Wai 898, #.4.112 p 10.  
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410. In this way, the Crown could alienate land without consent of the majority of owners. 

Again such purchasing practices heavily disadvantaged those who did not wish to sell. 

In other words, to hold onto your land, you were forced to engage in meetings of owners 

in an organised and coordinated way in order to stop the Crown acquiring your land by 

a handful of minority owners. Meetings of owners mechanisms applied also to the sale 

of land to private individuals.   

411. If the Crown was unsuccessful purchasing the land via the meeting of owners 

mechanism, it would then proceed by purchasing geographically undefined individual 

interests in land over a period of time. As outlined above in TSOI 12, this purchasing 

method was particularly destructive as it boycotted any attempts of collective 

management and control of land sales.598 As also outline above in TSOI 12, the Native 

Land Act 1909 and the Native Land Amendment Act 1913 extended a form of pre-

emption well into the 20th century. Section 363 of the 1909 Act enabled the Crown to 

inform Ministers of contemplated purchases and restrict private alienation on that 

basis.599 The 1913 Act then extended this power to include “land which the Crown 

sought not only to purchase but also to lease or otherwise acquire.”600 

TSOI ISSUES 20-21: ENVIRONMENTAL ISSUES & TE MOANA #WAI 898 #3.4.115 

412. Rohe Pōtae Maori had a view of Te Taiao 'vastly different' from that of Pakeha settlers, 

in which natural resources were viewed as taonga and there were links to non-human 

resources via whakapapa and an active responsibility via kaitiakitanga.601 For example, 

certain large pohutukawa at Kawhia are sacred. One is named Tangitekorowhiti.602 

413. The Crown duty under the Treaty is to protect the cultural and spiritual relationship of 

Rohe Pōtae Maori with Te Taiao.603 

414. Autonomy and property rights needed to be carefully considered before the Crown 

intruded on Te Taiao.604 Dr Belgrave commented that hapu and whanau were 

autonomous entities in their own right and were bound to uphold their tikanga as laid 

down by tupuna in relation to matters such as access to resources.605 

                                                
598 Wai 898, #Wai 898 #3.4.119 para 6. 
599 Wai 898, #A73 p 531. 
600 Wai 898, #A73 p 532. 
601 Wai 898 #3.4.115 para 3.1-Wai 898 #3.4.Wai 898 #3.4.115(a) para 2.14-2.15. 
602 Wai 898 #3.4.226 para  415-420. 
603 Wai 898 #3.4.115 para 5.1-5.3. See also Wai 898 #3.4.115(a) para 3.1-3.7. 
604 Wai 898 #3.4.115 para 5.4-5.5. 
605 Wai 898 #3.4.176 para  275. 
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415. Common law could have been sufficient to protect Maori interests in natural resources 

but some formal legal recognition was needed to ensure protection within the introduced 

legal order. Interventions in the national interest must be 'carefully limited'.606  

416. The NIMT railway had a major impact on land resources, especially forests. Around 

Otorohanga the route was moved to prevent damage to an extensive stand of 

kahikatea, at the request of Maori.607 Maori were also anxious to preserve a large forest 

area from Mangawhare to Te Kumi.608 

417. Where taonga are in a vulnerable state, especially vigorous protection is required.609 

Forestry 

418. Evidence has been produced that the Crown was aware of the impacts of deforestation 

'before it entered into' the Rohe Pōtae Compact.610 The Forests Act 1874 specifically 

provided for forests to be established for soil conservation purposes.611 A 1901 study 

estimated that accessible timber forests would be exhausted within 20 years.612 

419. The Land Development Encouragement Loans scheme and Livestock Incentive 

Scheme both introduced in the 1970s resulted in further pollution and environmental 

degradation, which the government continued despite warnings about effects on soil 

conservation.613  

420. Nevertheless the Crown failed to mitigate the effects of deforestation.614 

421. There have been spiritual and cultural losses, as well as physical effects from the loss 

of indigenous forests.615 

422. Maori have wrongly been excluded from management in the Crown conservation estate 

until recently.616 

423. Only recently, subsequent to the passing of the Conservation Act 1987 and section 4 

which refers to the Treaty has engaged improved, but still falls short of the principle of  

partnership.617 

                                                
606 Wai 898 #3.4.115(a) para Wai 898 #3.4. 
607 Wai 898 #3.4.115(a) para 4.3, 5.13. 
608 Wai 898 #3.4.115(a) para 5.12. 
609 Wai 898 #3.4.115(a) para 3.6. 
610 Wai 898 #3.4.115 para 6.2-6.3. 
611 Wai 898 #3.4.115(a) para 5.1. 
612 Wai 898 #3.4.115(a) para .5.3. 
613 Wai 898 #3.4.115(a) para 4.6-4.7, 4.9. 
614 Wai 898 #3.4.115 para 6.5-6.8. 
615 Wai 898 #3.4.115(a) para 5.26-5.29. 
616 Wai 898 #3.4.115 para 7.1. 
617 Wai 898 #3.4.115 para 7.7. 
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Resource Management Act 1991 

424. In terms of consultation and management the expectations around the RMA 1991 have 

not been met. An effective regime for iwi management plans has not been provided.618 

Shortcomings in engagement with Maori have been admitted in recent studies 

undertaken by local bodies under the RMA.619 

Caves 

425. Karst and limestone caves have been damaged, including used as rubbish dumps.620 

Moana 

426. Fresh waterways were and are central to Rohe Pōtae Maori on cultural, spiritual and 

physical grounds. Taniwha are a component of this.621 

427. Freshwaters and swamps have not been protected, but drained, and Maori rights made 

invisible.622 And polluted by extraction regimes and town sewage.623 

428. Legislation since 1876 which deems natural watercourses in the district to be drains, 

and which featured in the Kawa Swamp case, amazingly remains in force in the district 

and enforceable by district councils. Land Drainage Act 1908.624 

429. The Piopio sewage proposal and operation of the Raglan sewage plant are examples of 

on-going concerns over pollution of waterways and a failure to appropriately consider 

the interests of Rohe Pōtae Maori under the RMA 1991.625 

430. The Crown assumed ownership of harbours in the inquiry district and under its Marine 

Department has ignored concerns about over-fishing, roads, pollution.626 This was in the 

face of early assertions of Maori ownership, by Tawhiao in relation to Kawhia.627 Some 

claimants object to the Takutai Moana Act 2011 in the manner it deals with foreshore 

and seabed ownership.628 

431. Freshwater fisheries are taonga under Article 2.629 They have been affected by dams in 

particular (Arapuni, Waipapa) but not adequately protected by the Crown.630 Tuna 

                                                
618 Wai 898 #3.4.115 para 10.4-10.7, and 10.11-10.12. 
619 See also Wai 898 #3.4.115(a) para 4.21-4.25. 
620 Wai 898 #3.4.115(a) para  4.8. 
621 Wai 898 #3.4.115 para 8.1-8.2. 
622 Wai 898 #3.4.115 para 8.7-8.8, Wai 898 #3.4.115(a) para 6.12-6.13. 
623 Wai 898 #3.4.115 para 8.10-8.11, 8.12-8.14. 
624 Wai 898 #3.4.242 paras 36-39. 
625 Wai 898 #3.4.115 para 10.9-10.10. 
626 Wai 898 #3.4.115 para 11.5-11.8, Wai 898 #3.4.115(a) para 6.26, 8.5-8.6, 9.6, 9.11-9.15. 
627 Wai 898 #3.4.115(a) para 8.2-8.3, 9.1-9.2. 
628 Wai 898 #3.4.115(a) para 8.14. 
629 Wai 898 #3.4.115 para 9.1. 
630 Wai 898 #3.4.115 para 9.7, Wai 898 #3.4.115(a) para 7.5-7.7. 
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populations are in decline and have not been adequately protected by the Crown.631 By 

contrast, the Crown has provided specific protection (under the RMA) for trout and 

salmon, since the passing of the Salmon and Trout Act 1867.632 

432. No account has been taken of Maori values in waterways in legal regimes until recently. 

Under the Coal Mines Amendment Act 1903 the Crown vested in itself the ownership of 

the beds of all navigable rivers.633 Under the Water and Soil Conservation Act 1967 

water uses were nationalised.634 

433. Waterways in the district remain in a poor state.635 

434. Various submissions refer to draining of wetlands, for example the draining of Ngarohira 

Lake / wetland after 1901.636 Draining of the Paretao wetland eel fishery at Kawhia.637 

Pollution of Ngaroto lake.638 

435. The recent river settlement on the Waipa River Nga Wai o Maniapoto (Waipa River) Act 

2012 is a good start but is not 'best practice'.639 Ngati Hikairo argues that it has not been 

given an appropriate voice in the recent Waikato and Waipa River settlements where 

they both affect the Waipa, including fisheries management.640 

436. We would add that under the Waikato-Tainui Raupatu claims (Waikato River) 

Settlement Act 2010, the Waikato River Authority’s vision and strategy document 

prevails over any provisions in the NPS-FM that are inconsistent with it. The vision and 

strategy requires the Waikato River to be restored according to Waikato-Tainui tikanga 

and that its entire length be safe to swim in and take food from. This requirement 

prevails over the national bottom lines for human health of the NPS-FM 2014 which 

refer to a bottom line standard of 'wadeability'.641 Given this ambition, the sums being 

proposed to be spent over the next 10 years ($30 million) appear to have very little 

bearing on the scale of the task. 

437. We would add: The Crown did not acknowledge any Maori interest in freshwater, and in 

fact managed them via public works legislation. 

                                                
631 Wai 898 #3.4.115 para 9.9-9.10. 
632 Wai 898 #3.4.115 para 9.11, Wai 898 #3.4.115(a) para 6.2. 
633 Wai 898 #3.4.115(a) para 6.6. 
634 Wai 898 #3.4.115(a) para 6.19-6.22. 
635 Wai 898 #3.4.115(a) para 6.34-6.39. 
636 Wai 898 #3.4.167 para s 145-146. 
637 Wai 898 #3.4.226 para  397-406. 
638 Wai 898 #3.4.226 para  409-414. 
639 Wai 898 #3.4.115(a) para 6.33. 
640 Wai 898 #3.4.226 para 438, 452. 
641 http://www.mfe.govt.nz/fresh-water/national-policy-statement/about-nps. 
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Tuna 

438. The Crown contribution to tuna depletion has been through deforestation, promotion of 

agriculture, including fertilizer use and wetland drainage and the introduction of exotic 

species eel eradication via acclimatisation societies, mismanagement by local councils 

and introduction of commercial eeling.642  

439. Tuna remain in a precarious state.643 

440. In its management of tuna, the Crown is not adopting the precautious approach outlined 

in the Rio Declaration 1992, which it has signed up to.644 The Crown is not being 

sufficiently cautious in protection and management of the tuna resource.645 The 

Department of Conservation has not seen long finned tuna as a priority.646 

441. Claimants seek a ban on commercial eeling based on anecdotal evidence, 3 surveys 

showing decline, the PCE's advice, and the application of the precautionary principle.647 

Historic Places 

442. The Historic Places Act 1954 prevented disturbance of archaeological sites was a 

further loss of rangatiratanga in respect of koiwi.648 

Maui dolphins 

443. The Tribunal heard detailed claim specific submissions on this issue, in particular from 

Ngati Te Wehi.649 

444. Respected international bodies such as the Scientific Committee of the International 

Whaling Commission and the Society for Marine Mammology advise that the 

government must aim to reduce the risk of Maui dolphin being caught in nets to zero. 

The current management regime does not achieve this and does not follow this very 

strong scientific advice.650 

445. Immediate revision of the dolphin management plan is sought to implement the 

measures consistent with the findings of the scientific experts and an early report.651 

                                                
642 Wai 898 #3.4.170(a) para 65. Submissions Wai 898 #3.4.170(a) traverses each of these issues in detail, outlining the evidence that shows the 
Crown was aware of, but nevertheless exacerbated, each of these factors. 
643 Wai 898 #3.4.115(a) para 7.30-7.31, and Wai 898 #3.4.175 (a) + (b). 
644 Wai 898 #3.4.170(a) para 169. 
645 Wai 898 #3.4.159(b) para s 154-157. 
646 Wai 898 #3.4.159(b) para s 160-162, also Wai 898 #3.4.170(a) para s 173-174. 
647 Wai 898 #3.4.170(a) para 213. 
648 Wai 898 #3.4.115(a) para 2.21. 
649 Wai 898 #3.4.231 but see also Wai 898 #3.4.210 para s 13.38-13.68. 
650 Wai 898 #3.4.231 para s 5.45-5.59. 
651 Wai 898 #3.4.231 para 6.1, 6.13. See also Wai 898 #3.4.115(a) para 7.29. And Wai 898 #3.4.245. 
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Wahi Tapu 

446. Many claims cite instances of the destruction of wahi tapu, including the sacred 

pohutukawa at Kawhia.652 Also the tapu rock Rongomai Te Kakara, which was 

destroyed, and Uenuku Kokako which is threatened by development.653  

447. River control schemes have damaged important wahi tapu.654 The effect of destroying 

wahi tapu is erosion of wairua, mana.655 

448. The beginnings of statutory protection of wahi tapu was the Forests Act 1949 which 

provided for protection of areas of, among other things, historical and cultural interest in 

state forests.656 

449. Claimant submissions make the point that where a large amount of Maori land has left 

Maori hands, the duty of active protection is intensified.657 Current legislation is 

protective but not actively so.658 We would add that where processes were rushed, 

boundaries poorly understood, and in a situation which did not allow for considered 

reflection, and also where in cases where compulsion applied, whether through 

confiscation or vested land schemes or public works, the duty should be intensified. The 

claimants complain that the current legislation re wahi tapu does not consider that 

enhanced duty. We note that registration under the HPT is entirely reactive, relying on 

applications being made. The presumption in favour of non-disturbance of 

archaeological sites without permit is useful, but has no particularly Maori focus and it 

not particularly proactive, relying essentially on a private organisation, the 

Archaeological Association, to record sites. Protection of tapu cave sites is particularly 

precarious in this regard.659 And while the legislation provides for emergency grants to 

destroy, contains no powers of emergency registration or injunction. 

450. In terms of remedies, claimants seek adequate funding of wahi tapu protection 

projects.660 

Other claimant submissions 

451. There is a common law right to pollute - but it requires long usage - around 20 years.661 

                                                
652 Wai 898 #3.4.226 para  415-420. 
653 Wai 898 #3.4.218 para s 52-53. 
654 Wai 898 #3.4.160 para s 20-35. 
655 Wai 898 #3.4.160 para  41. 
656 Wai 898 #3.4.170(a) para  369. 
657 Wai 898 #3.4.218 para s 57-59. 
658 Wai 898 #3.4.218 para 64. 
659 Wai 898 #3.4.218 para  61. 
660 Wai 898 #3.4.218 para  75. 
661 Wai 898 #3.4.169(a) para s 77-78. 
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452. Dr Cant refers to a particular period 1908 to 1912 where young men in search of 

adventure flocked to the King Country.662 

453. Dr Cant's research shows that Crown policies directly influenced the extent of 

deforestation in the district and it was aware of the damage.663 

454. Dairying is heavily impacting waterways.664 

455. Ngati Huru and DoC highlighted an ad hoc approach with engagement with Maori on a 

case by case basis can leave out some groups, and place immense pressure on a few 

individuals.665 

456. The Crown has not been sufficiently proactive in terms of protection of the whitebait 

fishery on the Mokau river which is in a precarious state.666 

Conclusion  

457. Nearly all claimant submissions mention environmental degradation. The tribunal is 

perhaps the only official place where environmental memory is located. For example:667 

“Looking at the Waipa River today, it is hard to believe that our tūpuna spoke of a 
time not so long ago when the waters of the Waipa were clear, deep and blue. 
Within the clear, clean waters of the Waipa were fat eels, large crayfish, and a 
variety of fish, a plentiful source of food. Children in the vicinity of the Waipa 
made regular trips to the river for swimming, eeling and fishing. 

For most of us today, this is  dim memory or a legend of past times. The waters of 
the Waipa now run muddy brown, polluted with farm runoff, industry discharges, 
sewerage spills and stormwater drainage. Many food species have disappeared 
from the river, and the remaining tuna/eels within the river may not be safe for 
eating.”   

458. Maniapoto Maori Trust Board, in common with a number of other groups, say that 

sufficient resources for engagement on environmental matters is a big issue in any 

settlement.668 

459. We suggest that in a time of environmental crisis it is important to set a benchmark for 

what has been lost and need iwi and hapu are striving to regain. Iwi and hapu in their 

claims are seeking something more than to sustain or maintain their environment. Their 

submissions are about restoration and enhancement to achieve former abundance.  

                                                
662 Wai 898 #3.4.170(a) para 71. 
663 Wai 898 #3.4.170(a) para 75 & 80 & 112 and also Wai 898 #3.4.159(b) para s 68-108 which discusses the Dr Cant report in detail. 
664 Wai 898 #3.4.159(b) para s 109-126. 
665 Wai 898 #3.4.168 para s 186-195. 
666 Wai 898 #3.4.234 para 63 – 71. 
667 Wai 898 #3.4.115(a) para 6.39. 
668 Wai 898 #3.4.212 para s50-53. 
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460. This record also provides a longer term perspective on current actions and efforts. The 

RMA deals with immediate developments. The tribunal records long term degradation, 

its origins, and steps that re required to remedy that degradation in the long term. 

TSOI ISSUE 22: ECONOMIC DEVELOPMENT #WAI 898 #3.4.108 

461. There was significant early engagement (1820s-1860s) by the northern part of the 

region in the new economy centred around coastal settlements but also inland to places 

like Rangiaowhia.669 

462. There was early government assistance for economic development.670 There was also 

some limited assistance after the war, although how much was across the aukati is 

unclear.671 

463. The Waikato War greatly impacted the economic development. Far more so than any 

earlier less substantial economic downturns.672 

464. Refugee numbers swelled the population in the Rohe Pōtae by roughly 100% and as 

much as 300% in some places such as Te Kuiti.673 

465. Economic development issues are closely linked to other issues e.g. operation of the 

Native Land Court etc. See above. 

466. The Crown is not required to guarantee prosperity but its intervention in property 

interests and rights was substantial and linked to the subsequent economic 

marginalisation of Maori.674 

467. As the Tribunal has found elsewhere in the country, loss of land was the principal cause 

of inability to participate on an equal basis in the new economy.675 The Crown has 

acknowledged that this applied in the Rohe Pōtae as much as elsewhere.676 

468. The retention of land beyond the aukati after the war was a positive factor in post war 

recovery.677 Although this recovery was permanently limited by the loss of areas north 

of the Puniu.678 

                                                
669 Wai 898 #3.4.108 para 91-100. 
670 Wai 898 #3.4.108 para 101-104. 
671 Wai 898 #3.4.108 para 116. 
672 Wai 898 #3.4.108 para 106, 109-110. 
673 Wai 898 #3.4.108 para 114. 
674 Wai 898 #3.4.108 para 17. 
675 Wai 898 #3.4.108 para 19-27. 
676 Wai 898 #3.4.108 para 30. 
677 Wai 898 #3.4.108 para 118. 
678 Wai 898 #3.4.108 para 110, 119. 
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469. In terms of economic outcomes, the general welfare of Rohe Pōtae Maori improved 

1900 to 1950 but lagged significantly behind Pakeha.679 This included infant mortality 

rates and childhood and adult diseases.680  

470. In 1951, 87.1% of Rohe Pōtae Maori still lived in rural areas, some in very poor housing 

conditions that could be termed rural ghettos.681 

471. Maori rates of overcrowding in households in the region today are around 20% higher 

than those for non-Maori.682 

472. They retained 22.4% of the area they had had in 1890, and 200,000 acres of that was 

vested and under land board management and effectively out of their control.683 In 

terms of raw wealth, Maori were less well off in 1951 than 1934.684 

473. This inequality has continued into the 21st century.685 The 19th century loss of 

productive land, the marginal nature of remaining land and the institutional framework 

around it contribute to current inequality.686 

474. Despite the late settlement of the area, and that settlement was associated with the 

buildings of the railway, outcomes in the district mirror those elsewhere in the 

country.687 The nature of the title issued by the Native Land Court seems to have 

overwhelmed any of the improvements in the Native Land Court process which the 

region enjoyed due to its late introduction.688 

475. The Ohaki Tapu had an obvious economic development aspect and included Crown 

assurances of the economic benefits that the railway would bring.689 Such assurances 

created Crown obligations beyond the 'standard' duties of active protection of 

resources, fair processes, equal treatment, including equality of opportunities for 

economic development.690 They were breached.691 

476. While there was a boom in leasing in the early part of the 20th century particularly 

between 1906-1915, returns were not significant enough to accumulate capital for loan 

                                                
679 Wai 898 #3.4.108 para 55. 
680 Wai 898 #3.4.108 para 58-63. 
681 Wai 898 #3.4.108 para 66. 
682 Wai 898 #3.4.108 para 81(b). 
683 Wai 898 #3.4.108 para 68. 
684 Wai 898 #3.4.108 para 67. 
685 Wai 898 #3.4.108 para 76, 83. 
686 Wai 898 #3.4.108 para 78. 
687 Wai 898 #3.4.108 para 84 
688 Wai 898 #3.4.108 para 156. 
689 Wai 898 #3.4.108 para 125. 
690 Wai 898 #3.4.108 para 28. 
691 Wai 898 #3.4.108 para 126. 
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based developments.692 From 1909 the fact that rental incomes were paid into land 

boards placed a further impediment in the way of securing and utilising useful rental 

income, as well as removing the ability to directly enforce lease conditions.693 Stamp 

duty, rates and land taxes further reduced incomes.694 

477. In January 1889, 93% of the land in the district was in Maori ownership, 21 years later it 

was less than 50% and nearly all through Crown pre-emption purchasing.695 This made 

the price obtained by sale a key factor in obtaining capital for future economic 

development. Maori were paid a low price that instead funded Crown infrastructure.696 

The problem of a low price continued with the lands vested in land boards, from whom 

the Crown purchased 98,714 acres.697  

478. Development costs in the Rohe Pōtae district in the period 1909-14 were around $5.44 

per acre, with Maori receiving an average of 4.2 shillings per acre, so development was 

not possible without state assistance.698 Maori could not borrow for development, did 

not directly receive lease or sale money except through the discretion of the land 

board.699 Very limited loans became available through the Native Trustee after 1915.700 

Only with the consolidation and land development schemes from the 1920s were 

appropriate efforts made to provide assistance to Maori landholders to develop their 

lands, but this was making up for past Crown actions that had created a bad situation 

and was 'too little too late'.701 

479. The Crown paid little attention to the sufficiency of land retained, and only concentrated 

on subsistence sufficiency in any event.702 Sufficiency for participation in the 

commercial economy was 'much less frequently' discussed.703  

480. We add the comment that the assurances forming part of the Ohaki Tapu should have 

been carried through in a discussion about sufficiency for economic development. But 

there is no evidence that this ever happened - except in a limited fashion by the Stout 

Ngata Commission.704 

481. In 1910 Rohe Pōtae Maori probably retained sufficient to participate in the commercial 

primary sector, and the Stout Ngata Commission identified just that possibility but noted 

                                                
692 Wai 898 #3.4.108 para 194-196. 
693 Wai 898 #3.4.108 para 198-200 and 216-222. 
694 Wai 898 #3.4.108 para 201-212. 
695 Wai 898 #3.4.108 para 235. 
696 Wai 898 #3.4.108 para 252-254. 
697 Wai 898 #3.4.108 para 259. 
698 Wai 898 #3.4.108 para 321. 
699 Wai 898 #3.4.108 para 330. 
700 Wai 898 #3.4.108 para 335. 
701 Wai 898 #3.4.108 para 436-442. 
702 Wai 898 #3.4.108 para 280-290, 300. 
703 Wai 898 #3.4.108 para 291. 
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that there would be no land left for Pakeha settlement).705 By 1939 this possibility had 

gone, following the Crown purchase of vested lands.706 Even the modest area 

recommended for Maori development was never set aside under the vested lands 

scheme.707 

482. As an example of the problems faced by Maori owners when it came to economic 

development, in the 1930s and 1940s, Maori diary farmers comprised 11 out of 21 

suppliers to the Te Mata coop dairy factory. Lack of government support sees it shut 

down.708 

TSOI ISSUE 23: SOCIAL AND CULTURAL ISSUES 

483. A number of generic closing submissions were filed on this issue as follows: 

(a) Wai 898, #3.4.109 Te Reo Māori 

(b) Wai 898, #3.4.110 Employment 

(c) Wai 898, #3.4.110 Urban Migration and Dispersal from Homelands 

(d) Wai 898, #3.4.113 Social and Cultural Issues (Customary food sources, 

Housing, Heritage issues and loss of tribal identity).  

(e) Wai 898, #3.4.118 Discrimination Based on Race 

484. We intend to provide here a brief summary of these issues. 

Te Reo Māori 

485. The ‘opening up’ of the region and breaches of Te Ohaki Tapu have caused the 

degradation of many taonga, including Te Reo Maori. On a national scale, Te Reo 

Maori did not die out, it was stamped out.709  

486. There are a limited number of Kura Kaupapa within the Inquiry District.710 There is also 

evidence that the Crown is supporting mainstream early childhood education in Te Kuiti 

without putting similar resources into Te Reo Maori.711 2006 census figures that show 

                                                                                                                                          
704 Wai 898 #3.4.108 para 303. 
705 Wai 898 #3.4.108 para 298, 302. 
706 Wai 898 #3.4.108 para 298. 
707 Wai 898 #3.4.108 para 308. 
708 Wai 898 #3.4.237 para 250-254. 
709 Sir James Henare Wai 898, #3.4.109 para 13.  
710 #L11 Wai 898, #3.4.109 para 42. 
711 Wai 898, #3.4.109 para 53. 
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26.7% of Maniapoto Maori could speak conversational Maori seem inaccurate. 

Hemaima Rauputu estimated that this figure is more approximately 10%.712  

487. The evidence shows that punishment for speaking Maori has served to discourage the 

intergenerational transfer of the language within the Inquiry District.713  

Employment 

488. It was clear from the census returns that there was disparity between Te Rohe Pōtae 

Māori and non-Māori in terms of employment.714 Te Rohe Pōtae Māori were much more 

likely to be paid employees than employers to others and much less likely to be self 

employed.715 

489. The assistance offered by the Crown fell short of what Te Rohe Pōtae Māori needed or 

could reasonably expect from their Treaty partner given the ever decreasing land and 

resource base and difficulties which Te Rohe Pōtae Māori faced in utilising their 

remaining lands.716 

Urban Migration  

490. The generic closings on this issues outline that as early as 1926, a movement of Māori 

from rural areas into towns was under way, robbing communities of leadership and 

initiative. From the 1950s there was a significant shift of Māori from rural to mostly 

urban areas.717 

491. Instead of actively protecting Rohe Pōtae Māori and the retention and occupation of 

their remaining lands, Government policies were put in place to encourage Māori to 

move away from rural areas with limited employment prospects, to urban areas. For 

example, in 1949, the Māori Affairs Department began to focus more on urban 

housing.718 In the 1960s there were various other schemes to encourage Māori home 

improvement and ownership, but these tended to focus on urban areas rather than rural 

locations such as most of Te Rohe Pōtae.719 Māori were also encouraged to move away 

from areas without job opportunities or amenities such as schools and medical 

services.720 Evidence in this regard is also traversed under TSOI 15.  

                                                
712 Wai 898, #3.4.109 para 43. 
713 Wai 898, #3.4.109 para 48 and 54. 
714 Wai 898, #3.4.110 para 22. 
715 Wai 898, #3.4.110 para 38. 
716 Wai 898, #3.4.110 para 27. 
717 Wai 898, #3.4.111 para 4 and 5. 
718 Wai 898, #A31, p 224 and Wai 898, #3.4.111 para 28. 
719 Wai 898, #A31, p 224 and Wai 898, #3.4.111 para 28. 
720 Wai 898, #A31, p 224 and Wai 898, #3.4.111 para 28. 
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Customary Food Sources 

492. The generic closings on this issue submit that customary food resources are invariably 

linked with the cultural, spiritual and physical well being of Rohe Pōtae Māori. 

Customary food resources are a taonga to be protected under Article II rights.721 

Tangata whenua evidence shows that Rohe Pōtae Maori  have limited control over or 

ability to govern areas which were and continue to be rich places of customary food 

resources.722  

493. The situation that exists today for Rohe Pōtae Māori is summarise in the generic 

closings on this issues is as follows: 

(a) The availability and quantity of customary food resources has reduced and it will 

be argued that this is in part due to the effect of the Crown’s land alienation 

policies and the accompanying undermining of Rohe Pōtae Māori 

rangatiratanga.  

(b) Rohe Pōtae Māori are no longer able to exercise the management and control 

over their customary food resources as they once did due to Crown legislation 

and policies.  

(c) Rohe Pōtae Māori have been limited or restricted in the opportunity to fully 

exercise their kaitiaki obligations and therefore their right to exercise 

rangatiratanga with regard to the utilisation of their customary food resources. 

Housing  

494. It is clear that many Māori in Te Rohe Pōtae Inquiry District lived, and continue to live in 

substandard and overcrowded housing.723 While several obstacles were identified early 

on in Crown housing policy, little has been done to overcome these obstacles. Disparity 

in housing continues to exist between Māori and non-Māori today and this is in breach 

of Article II and III rights.724 

495. The Crown’s policy of persuading Māori to move to urban areas meant that many 

people were forced to relocate to urban centres to seek better housing and employment 

conditions. It also resulted in those unable or refusing to move were left in substandard 

                                                
721 Wai 898, 3.4.113 para 14.  
722 Wai 898, 3.4.113 paras 35 - 36. 
723 Wai 898, 3.4.113 para 115. 
724 Wai 898, 3.4.113 para 117. 
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housing which generally fell outside of Government policies for assistance, leaving them 

further and further behind what was provided for other New Zealanders.725 

Heritage  

 
496. The generic closings on this issue outline how the Crown has failed to provide by way of 

legislation and policy for the cultural and spiritual relationships of Rohe Pōtae Māori with 

their taonga, wāhi tapu, and the natural environment, including the Resource 

Management Act 1991 and the Historic Places Act 1993 and the Pouhere Taonga Act 

2014.726  

497. Significantly, under section 61 of the Pouhere Taonga Act 2014 there is an urgency 

provision to modify or destroy an archaeological site or sites, after a national or local 

emergency has been declared, but in contrast to the expressly stated purpose and 

principles of the Act there is no provision to urgently assess and protect the 

archaeological site or sites.727 

498. In addition, section 27(2) blunts the role of the Trust and Māori Heritage Council so that 

they must distinctly consider private property rights of owners when advocating for 

heritage. This is in contrast to the purely heritage advocacy role they had under the 

previous regime.728 This has the potential to raise the absurd situation where the Māori 

Heritage Council might be advocating for heritage protection of an area currently in 

Crown ownership, which might even have been taken as raupatu, or in breach of Treaty 

principles, and the Committee is required to show it has considered the current property 

rights of the Crown when advocating for protection.729 

Loss of Tribal Identity  

499. In this Inquiry District, the Tribunal has heard evidence from particular Claimants about 

how the Crown has failed to recognise their identity and imposed a whakapapa upon 

them that is not their own. As a result, some groups in this Inquiry have lost their 

recognition as tangata whenua in the Rohe Pōtae region, lost their tūrangawaewae and 

suffered from a loss of knowledge among their own people regarding their history, 

traditional rohe, rangatiratanga and tikanga.730 

500. The Crown should therefore respect the authority of Rohe Pōtae Māori regarding their 

own identity and ensure that Rohe Pōtae Māori are referred to in issues of tribal identity. 

                                                
725 Wai 898, 3.4.113 para 119. 
726 Wai 898, 3.4.113 para 145. 
727 Wai 898, 3.4.113 para 159. 
728 Wai 898, 3.4.113 para 161. 
729 Wai 898, 3.4.113 para 163. 
730 Wai 898, 3.4.113 para 184. 
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The Crown should also ensure that this Māori-defined identity is protected and fostered 

and it, or bodies to whom it has delegated authority, uphold the Crown’s responsibilities 

under Article Two of the Treaty.731 

501. The Crown’s Treaty duties regarding tribal identity extend to encompassing all aspects 

of tino rangatiratanga.732 Therefore, it is the self-identification process, and records that 

support this, that should be afforded paramount importance when assessing identity 

evidence. 

Racial Discrimination  

502. The generic closings on this issue outline three ways Rohe Pōtae Maori have 

experienced racial discrimination:733 

(a) Overt and express discrimination (e.g. a colour bar). This type of discrimination 

occurred in Te Rohe Pōtae when Maori were denied entry to hotels and clubs 

and had to sit apart from Pakeha in movie theatres. There is no direct evidence 

but it probably also happened in schools as this happened in other parts of the 

country in schools as well; 

(b) Direct Economic Discrimination. In a statute but where the motive behind it 

mayor may not be expressed. Examples of this in Te Rohe P6tae were most 

noticeable in the actions of the Native Land Court and subsequent land and 

economic development legislation; and 

(c) Indirect discrimination. An example given is the preparation of valuation rolls for 

Maori land which were inaccurate. That meant there was no ability for many 

Maori to vote in local and national elections. There was taxation without 

representation.734 

503. The actions of the Crown particularly in relation to land, the interference with land titles 

and the barriers put up for Maori to develop their land are particularly acute forms of 

discrimination which must have been based on race, as they only applied to Maori 

land.735 

 

                                                
731 Wai 898, 3.4.113 para 186. 
732 Wai 898, #3.4.113(a) para 130.  
733 Wai 898, #3.4.118 para 20.  
734 Wai 898, #3.4.118 para 47. 
735 Wai 898, #3.4.118 para 49. 
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TSOI ISSUE 24: EDUCATION #WAI 898 #3.4.104 

504. The Crown has made no concessions in respect of Education, nor has it led any 

evidence on the issue.736 

505. The claimants have argued generally that Rohe Pōtae Maori have been disadvantaged 

by the Crown’s education policies and practices.737  

506. Maori educational achievement is demonstrably lower than other ethnicities as a 

result.738 

507. Early schools were mission schools which after 1847 were government-funded. The last 

of these closed in 1880, leaving only Auckland Education Board-administered schools 

which were located away from most Rohe Pōtae Maori populations.739 

508. The next regime was the Native Schools Act 1867, which provided that Maori had to 

request and provide land (generally 3 acres) for schools.740 

509. The Crown had a coercive policy of “no gift of land, no school”, and never deviated from 

its insistence that the land for a Native School cost it nothing. Maori communities came 

to think of this as normal. In contrast, to establish a General School the Crown would 

first determine whether it held any suitable land, and if not (with a single gifted 

exception) would purchase from private landowners.741  

510. Sometimes the Education Department would use the Public Works legislation to 

implement arrangements with Maori giftors, resulting in Native Land Court orders that 

no monetary compensation would be paid.742 

511. Native Schools Committees were also required to provide firewood in exchange for 

school equipment and maintenance, and teachers and pupils were required to clean the 

schools in exchange for exercise books and learning materials. General Schools were 

provided with contributions by the Education Board for heating and cleaning.743 

512. Suspicion following the 1860s wars saw a slow start to requests for schools; by 1915 13 

schools had  opened in the district. Some Native Schools were established after 

sizeable delays, and by 1923 four schools had closed and five had transferred to the 

Auckland Education Board. In the 1950s most Native Schools were assimilated into 

                                                
736 Wai 898 #3.4.104 para s 27-28. 
737 Wai 898 #3.4.104 para s 2-9. 
738 Wai 898 #3.4.104 para s 21-25. 
739 Wai 898 #3.4.104 para s 30-35. 
740 Wai 898 #3.4.104 para s 36-52. 
741 Wai 898 #3.4.104 para s 78-83. 
742 Wai 898 #3.4.104 para s 86-87. 
743 Wai 898 #3.4.104 para s 174-175. 
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General Schools; this was followed by a change of teaching emphasis, in which Maori 

children were no longer formally introduced to English. Where Native School sites were 

no longer required, compensation was to be paid to those who originally donated the 

land, although compensation for improvements was not included even where those 

were funded by Rohe Pōtae Maori.744 

513. The Crown sometimes failed to return lands gifted for schools, sometimes onselling to a 

third party. This despite the already depleted land base of Te Rohe Pōtae Maori.745 

514. Rohe Pōtae Maori wishing to attend secondary school generally had to board out of the 

district, which was expensive. In the 1920s, five District High Schools were established 

in Pakeha settlements. No Native District High Schools were ever established in or near 

Te Rohe Pōtae.746 

515. The Crown has, at times, failed to actively promote Maori education or provide 

adequate access to education to Te Rohe Pōtae Maori, particularly during the 19th and 

first half of the 20th centuries. Some measures implemented have fallen short. As with 

the establishment of Native Schools, suspicion following the breakdown in the Treaty 

relationship following the Crown’s actions in the 1860s wars, along with additional 

Crown breaches such as taking over schools in attempts to undermine the Kingitanga, 

hindered Maori uptake of Crown-sanctioned education. Available schooling was often a 

by-product of Crown provision of schools to Pakeha. Some applications for Native 

Schools were rejected when there was a nearby general school, even if that general 

school did not welcome Maori pupils. Until the 1940s the Education Department showed 

no awareness of Crown neglect of Maori secondary education in the district. District 

High Schools addressed this issue to an extent after World War II, however the Crown 

openly acknowledged these to be inferior schools.747 

516. Physical access to schools was a particular issue: children were prevented from 

attending by distance and logistics, or in some cases by neighbours refusing to allow 

travel over lands surrounding landlocked blocks. Psychological barriers such as the 

Crown’s approach to corporal punishment and te reo Maori were also factors alienating 

children from school educations.748 

517. The evidence shows little meaningful consultation by the Crown with Rohe Pōtae Maori 

regarding education; despite the particular education needs of the district, specific 

avenues for expression of concern or preference were not provided, for example 

                                                
744 Wai 898 #3.4.104 para s 36-52. 
745 Wai 898 #3.4.104 para s 84-85. 
746 Wai 898 #3.4.104 para s 53-57. 
747 Wai 898 #3.4.104 para s 63-73. 
748 Wai 898 #3.4.104 para s 74-77. 
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regarding the highly impactful transfer of Native Schools to Education Boards, or the 

decision not to build Native Schools and General Schools in the same locality.749 

518. Rohe Pōtae Maori had little opportunity for input into the design, establishment, 

management or implementation of schools in the district aside from the granting, in 

1957 to Native School Committees the same powers as General School Committees.750  

519. Dr Paul Christoffel gave evidence that teachers at Native Schools found parents 

unsupportive and inferred that this was because the parents did not consider the 

schools satisfactory. This is a reasonable inference given the efforts Rohe Pōtae Maori 

had to go to in order to get a Native School.751  

520. The poor quality of schools and education in Te Rohe Pōtae have resulted in lower 

educational outcomes for Rohe Pōtae Maori who remained within the district. Reasons 

for the low standards include:752 

(a) Low teacher quality and high turnover; 

(b) Policies regarding manual instruction for Maori children; 

(c) The arguably assimilationist policies and disparities between the treatment of 

Maori and Pakeha tamariki; and 

(d) Corporal punishment for speaking te reo Maori in school. 

521. Despite a lack of written evidence in this district of corporal punishment being used to 

prevent children speaking te reo, expert witnesses accepted that it occurred.753 

522. Native Schools suffered from lack of pay parity with general schools, poor reports, high 

turnover of teachers sometimes resulting in schools closing for months at a time due to 

a lack of staff, or teachers being responsible for two schools, closing one on certain 

days in order to teach at the other, and vice versa, no teacher recruitment assistance, 

uncertificated teachers, loss of higher travel and relocation expenses in 1951 (which the 

Education Department knew would increase staffing difficulties), and, in the case of 

District High Schools, overcrowding.754 

                                                
749 Wai 898 #3.4.104 para s 88-106. 
750 Wai 898 #3.4.104 para s 107-111. 
751 Wai 898 #3.4.104 para 122. 
752 Wai 898 #3.4.104 para s 113-115. 
753 Wai 898 #3.4.226 para  336. 
754 Wai 898 #3.4.104 para s 127-133. 
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523. Insufficient funding for running costs was accompanied by a lack of concern for how this 

might impact on Rohe Pōtae Maori achievement.755 

524. Previous Tribunals have found that this limited curriculum was “designed to restrict 

Maori to working class employment” and that this in itself was a Treaty breach. 

Evidence on the record shows that it was not uncommon for teachers to be more 

interested in teaching Pakeha pupils and to treat Maori as inferior students. This is 

reported across both Native and General Schools, largely disposing of any argument 

that because both forms of schools offered more practical instruction, Maori were in the 

same position as their Pakeha classmates. This approach was supported on occasion 

by School Inspectors.756 

525. The relentless policy focus on manual and agricultural curricula from 1904 attracted 

criticism from Maori parents and was at odds with the extensive land losses suffered in 

the Rohe Pōtae.757 

526. Claimants gave evidence that the costs of attending school were a factor in education 

outcomes. Examples given included books, school uniforms, and travel, and some had 

to leave school early because whanau were unable to meet these costs.758 

527. Politicians regularly used words such as “civilising”, “Europeanisation”, and 

“assimilation” when referring to education for Maori, and these concepts became policy 

and/or methods of policy implementation, reinforced by school inspectors. Children 

were given Pakeha names by teachers and were told that important figures and 

ancestors such as Wahanui were “thieves”; if the children disagreed they were 

punished. Punishments were often different and more ostracising than that received by 

Pakeha children, and were often for things Pakeha children would not be punished for 

such as shutting a window. Unsurprisingly, many could not wait to leave school. Pakeha 

children were thus taught how to treat Maori.759 

528. A good deal of evidence was brought regarding the consequences of speaking te reo in 

school from the 1930s on. Corporal punishment was widely used to discourage children 

from doing so, possibly in misguided support of the official policy of English immersion 

teaching. Parents became afraid to speak it at home because of the consequences for 

                                                
755 Wai 898 #3.4.104 para s 167-170. 
756 Wai 898 #3.4.104 para s 143-166. 
757 Wai 898 #3.4.104 para s 139-142. 
758 Wai 898 #3.4.104 para 178. 
759 Wai 898 #3.4.104 para s 247-273. 



105 

  
 

their children at school, and Pakeha students were taught to inform the teacher when te 

reo was spoken so that punishment might follow.760 

529. The overall education situation was so dire that Rohe Pōtae Maori started their own 

education initiatives of Kohanga Reo, Kura Kaupapa Maori, and wananga. Government 

support was generally given grudgingly, seeking to control rather than simply fund.761 

530. The Waitangi Tribunal’s Te Reo Maori Claim Report found that the promises of the 

Treaty of Waitangi of equality of education are undeniable, finding that “by the systems 

own standards Maori children are not being successfully taught”. Dr Christoffel wrote of 

that report that equality of outcome appeared to be the Treaty right upheld, rather than 

equality of opportunity.762 

531.  Recommendations sought are:763 

(a)  that the Crown engage with Te Rohe Pōtae Maori to develop solutions and 

policies to adequately protect and improve the educational achievement of Te 

Rohe Pōtae whanau, hapu and iwi; and  

(b)  that the Crown provide Te Rohe Pōtae Maori with sufficient resources to 

adequately protect and improve their educational achievement.  

532. Claimant submissions add: 

533. The assimilation policy of education continued to be applied long after damage to Maori 

was acknowledged.764 This was because of the Crown policy of destabilising Maori 

society to enhance Pakeha security.765 

534. Education policy has from its earliest days been assimilationist and aimed at 

'subjugation' of Maori and improving security for Pakeha.766 The Crown was aware at an 

early stage of the negative effects of assimilation on Maori, and of alternative strategies 

such as bilingualism, but continued nevertheless.767 

                                                
760 Wai 898 #3.4.104 para s 217-233. 
761 Wai 898 #3.4.104 para 112. 
762 Wai 898 #3.4.104 para s 116-120. 
763 Wai 898 #3.4.104 para s 277 (e) and (f). 
764 Wai 898 #3.4.170(a) para s 696-708. 
765 Wai 898 #3.4.170(a) para 712 & 773. 
766 Wai 898 #3.4.160 para s 250-284. 
767 Wai 898 #3.4.160 para s 285-309. 
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535. Te Reo preservation is about preservation of Maori society - thus in the interests of 

justice it is incumbent on liberal democracies to accommodate cultural and linguistic 

diversity to the fullest extent possible.768  

TSOI ISSUE 25: HEALTH #WAI 898 #3.4.106 

536. Previous tribunal's have held that the duty of active protection includes protection 

against 'adverse effects of settlement, as far as possible and such as would fit them 

physically and mentally for full participation in the new colonial order'. Protection against 

any observed abnormal vulnerability to disease. Promotion of Maori wellbeing as part of 

general community wellbeing.769 

537. The duty of active protection includes acting where there is a disparity between Maori 

and non-Maori health outcomes.770 

538. The duty of equal treatment means ensuring equity in health resources and efforts so as 

to remove any disparity between Maori and non-Maori.771 

539. While the Crown was not inactive in response to ill-health of Rohe Pōtae Maori, 

undertaking a number of measures, its response was insufficient to address disparity 

with non-Maori.772 

540. Restrictive measures applying exclusively to Maori may be taken for the purpose of 

protecting Maori health in exceptional circumstances to prevent imminent, 

demonstrable, significant and widespread danger to Maori well-being.773   

541. The Department of Health employed barely legal measures to 'bluff' Maori into 

accepting vaccinations.774 

542. Most health initiatives specific of Maori in the district 'lasted for relatively short times, or 

struggled to function effectively.'775 Overall, Crown responses were 'insufficient'.776 

543. Low socio-economic status is 'intimately interwoven' with poor health and high mortality 

rates.777 

544. Access to health care was a problem in the district and did not help health disparities.778 

                                                
768 Wai 898 #3.4.169(a) para s 85-92. 
769 Wai 898 #3.4.106 para 18(d). 
770 Wai 898 #3.4.106 para 18(e). 
771 Wai 898 #3.4.106 para 18(g). 
772 Wai 898 #3.4.106 para 30-32. 
773 Wai 898 #3.4.106 para 20. 
774 Wai 898 #3.4.106 para 41. 
775 Wai 898 #3.4.106 para 44-45. 
776 Wai 898 #3.4.106 para 115-118. 
777 Wai 898 #3.4.106 para 23. 
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545. The Crown 'at times' failed to provide an adequate standard of health care e.g. several 

hospitals in the district being significantly under-resourced.779 

546. The Crown was aware of significant disease and mortality in Maori communities in the 

district  from an early stage of the 'opening up' i.e. 1890s.780 From around 1938 it was 

aware that economic issues such as suitable housing were a factor in the disparity in 

Maori health.781 Spending on improving housing for Maori did not reflect this awareness 

and were 'completely inadequate' given the scale of the problem.782  

547. Significant disparities continue today.783 

548. It is not certain from documentary evidence whether smallpox was in the district in the 

1860s. There are oral traditions (but no written documents) that it was deliberately 

introduced by way of infected prisoners.784 

549. We add that the Crown was also aware of the health benefits of more traditional Maori 

diets by the mid 20th Century.785 However, the Crown did not take adequate steps to 

ensure that these food sources remained accessible and were not polluted.786 Māori 

were also encouraged to move away from areas with access to traditional food sources.  

Claim specific submissions  

550. Claim specific submissions add the following: 

551. The war and raupatu had profound impacts on the health of Maori in particular refugee 

groups such as Ngati Apakura and related groups who suffered from direct attacks by 

Crown forces, but also later disease and deaths as refugees. As well as alcoholism in 

the refugee centres. See above under War and Raupatu. 

552. We add that in 1869 W. Searancke noted ‘immense numbers of children’ at 

Hangatiki.787 In 1872 W.G. Mair also crossed the aukati and described the numerous 

Māori he saw as ‘healthy looking and well clad as the average of friendly tribes’.788 The 

evidence then shows that after the initial few years following the war, the aukati actually 

improved the health of Te Rohe Pōtae Maori. 

                                                                                                                                          
778 Wai 898 #3.4.106 para 58-63. 
779 Wai 898 #3.4.106 para 64-65. 
780 Wai 898 #3.4.106 para 90, 101-103. 
781 Wai 898 #3.4.106 para 104-106. 
782 Wai 898 #3.4.106 para 126. 
783 Wai 898 #3.4.106 para 94-100. 
784 Wai 898 #3.4.106 para 130-131. 
785 Wai 898, #A31 p 211 Advice on diet was sometimes given through the Department of Ma ̄ori Affairs magazinxe Te Ao Hou. 
786 “In rural areas consumption of wild foods such as shellfish declined due to pollution and possibly the increasing likelihood of full time work” Wai 
898, #A31 p 209. And “Bush continued to be cleared, reducing the availability of wild foods. Laws on shellfish gathering sometimes also prevented 
Rohe Po ̄tae Ma ̄ori from taking traditional foods, or criminalised them for doing so” Wai 898, #A31 p 210.  
787 ‘Copy of a letter from Mr. W.N. Searancke to the Hon. J.C. Richmond’, 27 April 1969, AJHR 1869 A-10, p11. Wai 898, #A31 p 17.  
788 ‘W.G. Mair to the Civil Commissioner, Auckland’, 23 September 1871, AJHR 1872 F-3A, p16. Wai 898, #A31 p 22. 
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553. The Crown's perception of health does not recognise the broad concept of Maori health 

care or acknowledge cultural elements important to Maori. Tohunga Suppression Act 

1907 affected practice of them and led to deterioration of wairua and physical health as 

well as loss of intellectual property.789 

554. In the 20th century, there has been difficulty in physically accessing hospitals in 

Hamilton, Te Awamutu.790 

555. There has been a large and persistent disparity in mental health affecting Maori versus 

Non-Maori.791 

556. The failure of Crown to enforce the Ohaki Tapu re the prohibition on alcohol has had 

health impacts.792 

557. There has been a failure of the Crown to address smoking as a known problem in Maori 

communities.793  

558. The Crown essentially argues that there is not enough evidence to establish a chain of 

causation. The claimants say expert opinion is sufficient.794 We add that, as with 

economic evidence, the standard is balance of probabilities and evidence should be 

viewed in that light, as well as considering in the area of health how  often inferences 

are often drawn from indirect evidence, in fields such as epidemiology. 

REMEDIES 

559. An urgent report is sought on the threat of extinction of the Maui dolphin. 

560. There are generic submissions on the approach the Tribunal should take to 

remedies.795 They discuss an approach which the Tribunal might take to remedies in 

light of the Crown’s negotiation processes, which include the ‘problematic’ approach 

that the Crown often does not accept Tribunal findings of fact, and the onus is 

essentially placed on claimants to ‘reargue’ their grievances for the purposes of redress 

and the statements of Historical Account.796 

                                                
789 Wai 898 #3.4.213 para s13-17. 
790 Wai 898 #3.4.213 para s19-21. 
791 Wai 898 #3.4.213 para s30-31. 
792 Wai 898 #3.4.213 para 36. 
793 Wai 898 #3.4.213 para s 37-38. 
794 Wai 898 #3.4.213 para s 46-47. 
795 Wai 898 #3.3.1168. 
796 Wai 898 #3.3.1168. paras 6.4-6.5, 7.1. 
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561. Those submissions are filed on the basis that individual claimants may take a different 

approach.797 

562. Other claimant submissions on remedies have made the following points: 

563. The recent Paki Supreme Court decision discusses fiduciary relationships and there is 

an analogy between active protection and fiduciary duties. Active protection includes 

preventing an exploitative bargain from occurring, and from self interested dealing by 

the Crown. Compensation is owed for breaches of fiduciary duties, and where 

resources are lost, return of them is encouraged wherever practicable.798 

564. One submission on behalf of Paretekawa and various other Maniapoto groups includes 

a full discussion of the approach to relief taken in other Tribunal reports and concludes 

that re-establishment of a tribal endowment is the correct approach, ensuring the tribes 

continued presence on the land, recovery of its status in the district and recognition of 

its preferred forms of authority.799 

565. It seek recommendations that the Crown 'explore, discuss and implement proposal for 

constitutional change at all levels of government' to assure the descendants of Rewi 

Maniapoto 'their sovereignty and on-going mana and authority within their tribal 

domains.' This should include 'mandatory representation' on all boards, committees etc 

through which the Crown exercises power or influence in the district.800 

566. It also seeks the return of all minerals and geothermal resources 'including absolute 

authority' over waterways.801 

567. In terms of ‘cultural infrastructure redress the submissions seeks:802 

Given the real damage effected by the Crown on the integrity of the culture and 
society of the peoples of Ngāti Paretekawa and Ngāti Maniapoto, the Crown must 
(in respect of the entire rohe):  

a) provide new marae and associated complexes; 

b) enhance existing marae and associated complexes; 

c) provide legal access to and protection of waahi tapu and cultural purposes 
sites including health and medicinal resources;  

d) secure customary gathering and access rights, including non commercial 
fishing 

                                                
797 Wai 898 #3.3.1168. para 1.2. 
798 Wai 898 #3.4.171 para 177-190. 
799 Wai 898 #3.4.189 para s 13.1-13.15. 
800 Wai 898 #3.4.189 para s 13.18-19. 
801 Wai 898 #3.4.189 para 13.22 
802 Wai 898 #3.4.189 para 13.24 
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and all other natural resources;  

e) take all such steps as are necessary to procure appropriate recognition of the 
title and mana of the peoples of Ngāti Paretekawa to their sacred maunga, 
awamoana and tāonga tuku iho;  

f) restore the Māori names for sites, land blocks and other localities in the Inquiry 
District;  

g) procure appropriate broadcasting rights (in all media) to enable the peoples of 
Ngāti Paretekawa and Ngāti Maniapoto to ensure the continuing relevance and 
strength of the distinctive and unique language and culture;  

h) facilitate the establishment of a Whare Tāonga  for the peoples of Ngāti 
Paretekawa and the Descendants of Rewi Maniapoto;  

i) permit the peoples of Ngāti Paretekawa and Ngāti Maniapoto right to regulate 
their own dominion in accordance with their cultural preference and Tikanga and  

j) prevent any legislation from being enacted which denies the peoples of Ngāti 
Paretekawa and Ngāti Maniapoto the right to give practical expression to their 
own unique forms of spiritual and religious philosophies and ceremonies. 

568. The Maniapoto Maori Trust Board aspirations for remedies, set out in 1994 are:803 

(a) securing a Treaty settlement quantum that will enable Ngāti Maniapoto to 
move towards realising its cultural, social and economic aspirations, thereby 
enhancing Te Mana me Te Rangatiratanga ō Maniapoto;  

(b) stimulating the Maniapoto economy through realising the sustainable potential 
of its land, water and other natural resources;  

(c) being proactive in assisting Maniapoto whānau to realise their potential as 
self-reliant and valued citizens, engaged in pursuing their aspirations;   

(d) enhancing and nurturing the cultural integrity of Maniapototanga, hapū 
identity, cultural infrastructure and protection of the environment that everyone 
shares; and  

(e) a commitment between Maniapoto and the Crown to an on-going regime of 
co-investment in positive social, cultural and economic developmental change 
that advances the aspirations of Maniapoto as well as providing a reasonable 
return on investment for the Crown.  

65. The evidence also set out Maniapoto’s environmental aspirations, noting that 
a key goal for Maniapoto is the restoration and protection of the environment 
within the Maniapoto rohe.  Maniapoto environment goals are seen as being 
inseparable from the broader Maniapoto goals for social, cultural and economic 
development, in that such development depends on the health and wellbeing of 
Maniapoto’s natural resources. 

569. Many claims seek the return of SOE lands, education lands, railway lands, forest lands.  

570. Many claims seek an apology. 

                                                
803 Wai 898 #3.4.212 para s 64&65&66. 
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571. Several seek recognition of self governance and tino rangatiratanga by relevant Crown 

agencies and local authorities.804 They mention Articles 3 to 5 of the UN Declaration on 

the Rights of Indigenous People concerning self-determination, autonomy and local self-

government and the right to maintain separate political, legal, economic, social and 

cultural institutions.805  

572. Some seek costs of bringing the claims not otherwise covered by CFRT.806  

573. As noted above under issue 10, most claim specific submissions provide details of the 

impact of Native Land Court and Crown purchase processes in particular blocks. It may 

be that most blocks in the inquiry district are covered by specific claims and finding in 

relation to those blocks are sought. 

574. A number of claims are critical of the Crown’s current settlement process and ‘large 

natural groupings’.807 We add that there is, of course, no definition of an iwi in law and 

that settlement processes are often the moment when representative bodies for iwi are 

created in statute.  

575. Some particular items of redress which claim submissions seek are: 

(a) The Crown to push local councils to alter street names.808 

(b) The return of shares deemed 'uneconomic', or compensation for loss of 

turangawaewae.809 

(c) The first right of purchase should specified private lands ever come up for sale, 

and compensation for years in private use.810 

(d) The monument to Wetini Mahikia be maintained upgraded for an indefinite 

period by the Crown.811 

(e) That Rewi Maniapoto's reserve in Kihikihi be restored.812 

(f) That an education centre be constructed at the Orakau Battle site.813  

                                                
804 E.g. Wai 898 #3.4.140 12.1(i). 
805 Wai 898 #3.4.226 para 526-528. 
806 E.g. Wai 898 #3.4.189 para 13.27 
807 E.g. Wai 898 #3.4.226 para 517-525, Wai 898 #3.4.237 para 11-14. 
808 E.g. Otorohanga Wai 898 #3.4.140 para  3.17(b). 
809 E.g. Wai 898 #3.4.140 para  6.16(a). 
810 Wai 898 #3.4.139 para  60(g). 
811 Wai 898 #3.4.139 para  60(e). 
812 Wai 898 #3.4.208 para  117. 
813 Wai 898 #3.4.198 para 12.8 
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(g) That the events of the Waikato Wars form part of the education curriculum as a 

long term remedy to address the lack of knowledge of these events in the 

Pākeha community.814 

(h) That research funding to be provided to determine if compensation was paid on 

a block taken for public works.815 

(i) A number of submissions refer to landlocked land, which seems to be a 

particular problem in this inquiry district.816 Although one claimant specific 

submission regards the current power under s326B TTWM Act 1993 as a 

Treaty breach since it gives the MLC discretion to compulsorily force land 

access over Maori blocks to assist other Maori blocks.817 Another points out 

that, in its Wairarapa report, the Tribunal recommended exploring the feasibility 

of a Crown funded project to engage the necessary expertise to assist owners 

with land locked land to utilise the amendments made to Te Ture Whenua Maori 

Act in 2002 re land locked land.818 

(j) That lands returned under any settlement be exempt from rates.819 

 

 

Dated at Wellington this 6th day of January 2015  

  

 

Tom Bennion /  Emma Whiley / Lisa Black 

   Counsel for the claimants 

 
 

                                                
814 Wai 898, #3.4.228 para 439.  
815 Wai 898 #3.4.139 para  60(h). 
816 E.g. Wai 898 #3.4.140 para  12.1 (h), Wai 898 #3.4.160 para s 223ff. 
817 Wai 898 #3.4.218 para s 77-83. 
818 Wai 898 #3.4.171 para s 112. 
819 Wai 898 #3.4.167 para  199(c). 




