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TOPIC 2 - WAR AND RAUPATU

Introduction

These closing submissions on behalf of the Crown address the following

claim-specific matters relating to Topic 2: War and Raupatu:

1.1 The “raupatu claims” brought by Ngati Apakura, Ngati Paretekawa,
Ngati Kauwhata and Ngati Wehi Wehi; and

1.2 The Wai 1606 claim concerning Te Rore.

In respect of other claims relating to war and raupatu, the Crown relies on its

. . . . . 1
generic closing submissions on that topic.

Raupatu claims and the Tribunal’s jurisdiction

Introduction

3.

In its statement of issues, the Tribunal poses the question:”

2.1 Who among Rohe Potae Maori are able to bring claims in relation to
war in Taranaki and the Waikato and subsequent raupatu in light of the
Waikato Raupatu Claims Settlement Act 1995 and the Waikato-Tainui
Raupatu Claims (Waikato River) Settlement Act 20107

The Crown indicated in its generic closing submissions on War and Raupatu
that it would address this issue specifically with respect to Ngati Apakura and

Ngati Paretekawa in its claimant-specific closing submissions.’

The issue arises because the Crown has reached full and final settlements with
Waikato/Waikato-Tainui in relation to aspects of their claims concerning the

Waikato war and raupatu.*

The settlements have occurred in two stages: land-based raupatu claims were
settled first in 1995, and river-based raupatu claims (as defined) were settled in
2009. In both settlements, the parties agreed that the Waitangi Tribunal (as
well as the courts and any other judicial body or tribunal) would no longer
have the authority to inquire into such claims. The following legislation gives
statutory effect to those agreements (as well as other aspects of the deeds of

settlement): the Waikato Raupatu Claims Settlement Act 1995 (the “1995 Act”)

“Closing Submissions of the Crown on War and Raupatu”, (9 December 2014), Wai 898, 3.4.300.

“Tribunal Statement of Issues for Te Rohe Potae district inquiry” (6 September 2012), Wai 898, 1.4.3, at 25.
Wai 898, 3.4.300, at [9].

There are potential Waikato raupatu claims to the West Coast Harbours and the Wairoa and Waiuku blocks

that are excluded from these settlements: see ss 8(2)(a)(i)) and (2)(b) of the Waikato Raupatu Claims
Settlement Act 1995.
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and the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010
(the “2010 Act”).

The Crown understands that Ngati Apakura and Ngati Paretekawa are
pursuing “raupatu claims” in this inquiry, notwithstanding the inclusion of
those groups in the definition of “Waikato” and “Waikato-Tainui” in the 1995

and 2010 Acts, respectively.

The Crown understands that Ngati Kauwhata and Ngati Wehi Wehi are also

making raupatu claims, although they are not referred to specifically in the

1995 or 2010 Acts.

The Crown records that Mr Frank Thorne of Ngati Hikairo also has a raupatu
claim, Wai 2351, and that he presented evidence in support of it during hearing
week 4. However, he has advised through counsel that he is not seeking
findings or recommendations of the Tribunal in this inquiry.” The closing
submissions for Ngati Hikairo therefore do not articulate an argument that the
Tribunal has jurisdiction to inquire into the raupatu claims of Ngati Hikairo.
At the same time, however, Ngati Hikairo’s closing submissions state that Mr
Thorne’s position is “not an acceptance that Ngati Hikairo are unable to bring
‘raupatu’ claims by virtue of the Waikato Raupatu Claims Settlement Act
1995”.  Against that background, the Crown in these submissions does not
address the issue of Ngati Hikairo’s raupatu claims specifically. However, for
the avoidance of doubt, the Crown does not concede that the Tribunal has

jurisdiction to inquire into the raupatu claims of Ngati Hikairo.

The remainder of this part of the submissions:

10.1 set out the relevant statutory provisions;
10.2 record the Tribunal’s determination as to its jurisdiction;
10.3 outline some general points relevant to the consideration of raupatu

claims in the Rohe Potae inquiry district;

10.4 outline the Crown’s position in respect of Ngati Apakura and Ngati

Paretekawa;
10.5 address the Ngati Tama Claims Settlement Act 2003;

10.6 address the position of Ngati Kauwhata and Ngati Wehi Wehi.

5

“Closing Submissions for Ngati Hikairo”, Wai 898, at 3.4.226, [45]-[46].



Statutory provisions
Waikato Raunpatu Claims Settlement Act 1995

11.  Section 9(2) of the Waikato Raupatu Claims Settlement Act 1995 removes the
Tribunal’s jurisdiction to inquire into the raupatu claims of Waikato in the

following terms:

Notwithstanding any other enactment or rule of law, as from the
commencement of this section, no court or tribunal shall have
jurisdiction to inquire or further inquire into, or to make any finding or
recommendation in respect of—

(a) any or all of the Raupatu claims; or
(b) the validity of the deed of settlement; or

(c) the adequacy of the benefits provided to Waikato under the deed of
settlement or this Act.

12.  Section 7 of the 1995 Act defines:
12.1 “Waikato” to mean:

Waikato means the Waikato descendants of the Tainui Waka
who suffered or were affected by the confiscation of their land
by the New Zealand Government under the New Zealand
Settlements Act 1863, being members of the following hapu of
Waikato: Ngaitai, Ngaati Tamaaoho, Ngaati Koheriki, Ngaati
Te Ata, Te Aakitai, Ngaati Paretauaa, Ngaati Tiipaa, Ngaati
Aamaru, Ngaati Naho, Ngaati Hine, Ngaati Taratikitiki, Ngaati
Pou, Ngaati Maahanga, Ngaati Tamainupo, Ngaati Wairere,
Ngaati Makirangi, Ngaati Koroki, Ngaati Ruru, Ngaati
Werokoko, Ngaati Paretekawa, Ngaati Ngutu, Ngaati Hikairo,
Ngaati Puhiawe, Ngaati Mahuta (North and South), Ngaati Te
Wehi, Ngaati Whawhaakia, Ngaati Kuiaarangi, Ngaati Tai,
Ngaati Raukawa ki Panchakua, Ngaati Tahinga, Tainui-a-
whiro, Ngaati Apakura, Ngaati Hauaa;

12.2 “Raupatu” to mean:

the confiscation of land in the Waikato claim area, and includes
the related invasion, hostilities, war, loss of life, destruction of
taonga and property, and consequent suffering, distress, and
deprivation, referred to in recitals E to G of the Preamble

12.3 “Waikato claim area” to mean:

(@) means the land bordered with bold black lines on
Survey Office plan number 60113, lodged in the office of the
Land Information New Zealand at Hamilton and approved for
Parliamentary purposes, a copy of which is attached as
Attachment 1 to the deed of settlement; but

(b) does not include the Waiuku block or the Wairoa
block.



13.

The term “Raupatu claims” has an extensive definition, which is set out in
section 8 of the 1995 Act. For the purpose of these submissions, it suffices to

note that the term:

13.1 includes “all claims arising out of, or relating to, the Raupatu or any
aspect of the Raupatu” including “all claims arising from the loss of
land and of interests in land in the Waikato claim area by

confiscation”; and
13.2 excludes a number of specific claims, including:

13.2.1 any claims by Waikato to the rivers and harbours within the

Waikato rohe;

13.2.2  any claims by Waikato to the Wairoa block or the Waiuku
block;

13.2.3  any claims by individual hapu of Waikato to non-Raupatu

land outside the Waikato claim area; and

13.24 a number of specific ‘Wai claims’ submitted to the

Waitangi Tribunal by Hauraki claimants.

Waikato-Tainui Raupatn Claims (Waikato River) Settlement Act 2010

14.

The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010
gives legislative effect to aspects of the 2009 settlement of the claims by
“Waikato-Tainui” to the Waikato river, which claims had been excluded from
the 1995 settlement. Section 90(2) of the 2010 Act removes the Tribunal’s
jurisdiction to inquire “raupatu claims” as defined in that Act in the following

terms:

2 On and from the settlement date,—

(a)  the courts, the Waitangi Tribunal, and all other judicial bodies
and tribunals do not have jurisdiction over—
) the raupatu claims:
(i)  the 2008 deed:
@)  the 2009 deed:
(iv)  the adequacy of the redress described in clause 2.2 of the
2008 deed:
(v)  the adequacy of the redress described in clause 3.2 of the
2009 deed:
(vi)  this Act:
(b)  the proscription of jutrisdiction includes the jurisdiction to inquire
into or to make a finding or recommendation:
(c)  the proscription of jurisdiction does not include the jurisdiction to
interpret and implement the deeds, the redress described in clause
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2.2 of the 2008 deed, the redress described in clause 3.2 of the
2009 deed, and this Act:

In the 2010 Act, the settling group is referred to as “Waikato-Tainui” (whereas
“Waikato” is used in the 1995 Act). Nothing, however, turns on that
difference as the term is given the same meaning as “Waikato” in the 1995

Act.’ The term “raupatu claims” is defined somewhat differently, as follows:’

(2) Raupatu claim means every claim that—

(a) Waikato-Tainui or a representative entity had at any time before
the settlement date or at the settlement date or may have at any time
after the settlement date, whether or not the claim has arisen or been
considered, researched, registered, notified, or made by or on the
settlement date; and

(b) is, or is founded on, a right arising—

(i) from the Treaty of Waitangi or its principles; or

(i) under legislation; or

(iii) at common law (including common law relating to aboriginal title
or customary law); or

(iv) from a fiduciary duty; or

(v) in some other way; and

(c) arises from, or relates to, acts or omissions before 21 September
1992—

(i) by, or on behalf of, the Crown; or

(ii) by or under legislation; and

(d) relates to the Waikato River.

3) Raupatu claim includes the parts of the Wai 30 claim set out in
p p
paragraphs Al-5 of the statement of claim dated 16 March 1987.

(4) Raupatu claim does not include—

(a) a claim that a member of Waikato-Tainui, or a marae, whaanau, or
hapuu of Waikato-Tainui, may have that is, or is founded on, a right
arising as a result of being descended from an ancestor who is not
within the definition of Waikato-Tainui; or

(b) any excluded claim described in section 8(2) of the 1995 Act other
than those parts of the Wai 30 claim described in subsection (3); or
(c) a claim that a representative entity may have to the extent to
which the claim is, or is based on, a claim referred to in paragraph (a)

or (b).

Tribunal determination as to its jurisdiction

16.

In the course of the interlocutory stages of the inquiry, the Tribunal

. . . . . . . . . . 8
determined its jurisdiction inquire into “raupatu claims” as follows:

3.2 It is common ground that in respect of the Waikato Raupatu Claims
Settlement Act 1995, whete claimants who come within the definition of
‘Waikato’, as defined in section 7 of the Act are making a “raupatu
claim”, the Tribunal may only inquire into such claims where the

6
7

8

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, s 6.
Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, s 88.

Wai 898, 2.5.132, at [3.2]-[3.5].
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claimants can establish that they are making a claim on the basis of some
other non-Waikato affiliation.

3.3 Similatly, in respect of the Waikato-Tainui Raupatu Claims (Waikato
River) Settlement Act 2010, where claimants who come within the
definition of “Waikato-Tainui”, as defined in section 6 of the Act, and
are bringing a “raupatu claim”, the Tribunal may only inquire into such
claims where the claimants can establish that they are making a claim on
the basis of some other non-Waikato-Tainui affiliation.

3.4 Thus, for example, the Tribunal will only inquire into Ngati Hikairo
raupatu claims if Ngati Hikairo can establish a non-Waikato or non-
Waikato-Tainui affiliation respectively in relation to the two Acts.

3.5 The Ngati Tama Claims Settlement Act 2003 settles all “Ngati Tama
historical claims”. Crown counsel were not aware of any claims in this
inquiry that are brought on the basis of Ngati Tama descent. If there are
any, the Tribunal cannot inquire into them.

The Crown respectfully agrees with the Tribunal’s decision. However, the
Crown clarifies that this does not mean that claimants can necessarily obtain
multiple Treaty settlements in respect of raupatu claims on the basis of
different tribal affiliations. The Crown submits that claimants whose raupatu
claims within the Waikato raupatu claims area were fully settled by reference to
Waikato or Waikato-Tainui affiliation or whakapapa cannot seek additional
redress merely on the basis of having other affiliations. The Crown says, in
such circumstances, the question ought to be whether the claimants have
separate and distinct raupatu claims from those settled through the Waikato
settlements (which might be demonstrated, for example, by evidence that the

group is not a beneficiary of the settlements).

General points relating to raupatu claims

18.

19.

The wider Treaty settlement context is important to this issue of jurisdiction.
The Tribunal’s inquiry process should, the Crown submits, strive to preserve
the integrity of existing settlements. That goal is important not just for the
Crown, but for the Maori parties to the deeds of settlement into which they
and the Crown have entered in good faith, and for the country as a whole. In a
similar way, any impairment of the integrity of existing settlements could put

the future Treaty settlement process at risk.

Recent settlements with Ngati Haua, Ngati Koroki Kahukura and Raukawa,
each a named group in the 1995 and 2009 settlements, were reached on the
basis that their raupatu claims were settled in 1995 and 2009. The Raukawa

settlement, for example, incorporates the acknowledgements the Crown made



in 1995 regarding war and raupatu, but records that the settlement deals with
the “remaining longstanding grievances” of Raukawa’ (that is, the non-raupatu

claims).

1946 Settlement

20.

As integral background to the 1995 and 2009 settlements, it is instructive to
consider the Waikato-Maniapoto Maori Claims Settlement Act 1946," which
“effect[ed] a Final Settlement of certain Claims relating to the Confiscation of

»11 and established the Tainui Maori Trust

Maori Lands in the Waikato District
Board, in part to administer the moneys granted in 1946 as compensation for
confiscation. The purpose of the 1946 Act was, therefore, to provide for a
settlement with those hapu that affiliated to the Tainui waka and had had land
confiscated in the Waikato district. Ngati Apakura and Ngati Paretekawa were
included in the settlement because they affiliated to the Tainui waka and had
land interests north of the confiscation line that had been confiscated. Ngati

Maniapoto hapu that did not have land interests confiscated were not included

in the settlement.

1995 and 2009 settlements

21.

22.

The Crown submits that the 1995 and 2009 settlements are based on the same
rationale as the 1946 settlement: they settle all the raupatu claims of all
Waikato-Tainui descent groups within the 1860s Waikato confiscation area,
except for those claims that the deeds specifically exclude. The Crown
understands the term “Waikato” in the 1995 and 2009 settlements as it is
commonly understood, namely as referring to those descendants of the Tainui
waka who resided or reside in the Waikato region (that is, the “Waikato”
peoples take their name from the district to which they belong). The evidence
indicates that these “hapt” names derive from lists associated with the

Waikato-Maniapoto Maori Claims Settlement Act 1946."

The Crown submits that undue focus can be put on the use of the term
“hapu” in the definition of “Waikato” in the 1995 and 2009 settlements and
the corresponding settlement Acts. The use of the term “hapu” is not

definitive of the status of any particular group listed in the definition. In line

Raukawa Claims Settlement Act 2014, s 9(1)-(2).

See Tainui Maori Trust Board Regulations, First Schedule, NZ Gagette, 1947, at 710. See also Wai 898,
A110(m).

Preamble to the Waikato-Maniapoto Maori Claims Settlement Act 1946.

See Tainui Maori Trust Board Regulations, First Schedule, NZ Gagette, 1947, at 710.
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24.

with current scholarship, the Crown understands that hapu or group identities
have the potential to change over time and whether a group is a “hapu” or
“iwi” (or some other descriptor) is a question of time, place and custom. The
descriptors are not fixed categories. The use of the term ‘“hapu” in the
definition of “Waikato” in the 1995 and 2009 deeds of settlement and the
corresponding settlement legislation should not therefore be taken as definitive
of the nature size or importance of any particular group listed in the definition,

especially in the context of a broad confederation of tribal groups such as

Waikato-Tainui.

The Crown submits that, where a Ngati Apakura or a Ngati Paretekawa group
is bringing a raupatu claim that is prima facie barred by the 1995 and 2010 Acts,
the burden of proof falls on it to establish on the balance of probabilities that
it comes within the Tribunal’s jurisdiction and is not so barred. In other
words, it must establish, on the balance of probabilities, that it has a distinct
and separate non-Waikato or non-Waikato-Tainui raupatu claim on the basis of

a non-Waikato or non-Waikato-Tainui affiliation.

The Crown submits the Tribunal should assess such a claim against the

following factors:

241 Does the claimant group/hapu have distinct non-Waikato or non-

Waikato-Tainui whakapapa?

24.2 Does the traditional area of interest of the claimant group/hapu, or

part of that area, fall outside the Waikato confiscation area?

24.3 Can the claimant group/hapu assert customary interests within the
Waikato confiscation area on the basis of distinct non-Waikato or

non-Waikato-Tainui whakapapa?
24.4 Is the group functioning as such, ‘on the ground’ and on the basis of
its non-Waikato or non-Waikato-Tainui affiliation?

24.5 What marae does the group affiliate to?

24.6 Are these the same marae as represented by the Waikato-Tainui Te
Kauhanganui or any other post-settlement governance entity
responsible for administering redress provided through the 1995 or

2009 raupatu settlements?
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24.7 Are they considered by others, including Waikato-Tainui, to be part

of Waikato-Tainui?

The Crown submits that a negative answer to any of the first four questions
must automatically result in a finding that the claimant group does not have a
distinct and separate non-Waikato or non-Waikato-Tainui raupatu claim.
Although not definitive, the Crown submits that a positive answer to the sixth
question would count strongly against a finding that the claimant group could
make a non-Waikato or non-Waikato-Tainui raupatu claim on the basis of a

non-Waikato or non-Waikato-Tainui affiliation.

Crown’s position in respect of Ngati Apakura

26.

27.

28.

29.

30.

The Crown submits that the claimants’ contention that it can bring a raupatu
claim on the basis of a non-Waikato or non-Waikato-Tainui affiliation is not

persuasive.

The claimants identify themselves as belonging to “Ngati Apakura te iwi’,
distinct from the Ngati Apakura “hapt” named and included in the 1995 and

2009 settlements and the corresponding settlement legislation.

However, claimant counsel’s submission admits that, owing to the 1860s wars
and confiscations, “it is difficult to say empirically the exact number of Ngati
Apakura te Iwi hapu that exist today”. Some evidence refers to “Ngati
Apakura” as having previously been a “thriving iwi with at least five but

sometimes 17 hapa”."”

The claimants say Ngati Apakura te Iwi affiliates with a number of marae
within the Rohe Potae, including Tanehopuwai (Te Kuiti) and Mangarama (Te
Kuiti), formed following migration after the 1860s wars. They also affiliate to
a number of other marae, including Mokai Kainga (Kawhia) and Kahotea
(Otorohanga), both Waikato-Tainui marae. They say they no longer have
marae or connections to traditional lands around Rangiaowhia owing to the

14
war and raupatu.

Ngati Apakura acknowledges that their raupatu claims fall within the “Waikato
claim area” of the 1995 and 2009 settlements,”” but at the same time say they

are “not coverfed]” by the Ngati Apakura hapu of the 1995 and 2009

13
14

15

Wai 898, 3.3.269, at 4-5; Wai 898, 3.4.228, at 11, 34.
Wai 898, 3.3.269, at 6; Wai 898, 3.4.228, at 15-16.

Wai 898, 3.3.1080, at 4.
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32.

33.

34.

settlements, as that hapu “did not and could not speak” for “numerous other
hapt and whanau” of Ngati Apakura.'” The Crown submits that it would be
instructive to consider whether the claimants (as Ngati Apakura te Iwi) would

be excluded as beneficiaries of the 1995 and 2009 settlements.

The question of which Apakura is being referred to in the 1995 and 2009
settlements is partly answered by reference to the trust deed of Waikato-Tainui
Te Kaubanganui Inc, the Waikato-Tainui governance entity that effectively
received the 1995 and 2009 settlement assets. That trust deed identifies in a
schedule the Waikato-Tainui marae that authorised the 1995 settlement.'’
Other Waikato-Tainui information reveals that six of these marae are Ngati
Apakura marae that are placed approximately just south of the “Waikato claim
area” or in the northern Rohe Potae inquiry district, namely Mokai Kainga (at
Kawhia), Hiona, Parekireki, Te Kopua, Kahotea and Te Tokangunui—a?l—Noho.18

Most of these marae appear on the Apakura claimants’ maps."”

The Crown submits that the better interpretation, based on the available
evidence, is that the claimants are not a distinguishable group from the
Waikato-Tainui Apakura that affiliate or belong to these northern Rohe Potae
marae. Under the governance structure of Waikato Tainui, each of these
marae elects three representatives to the tribal body, Te Kauhanganui. This
means that Ngati Apakura marae in the northern Rohe Potae are clearly
represented in the governance structure of the Waikato-Tainui entity
administering the 1995 and 2009 raupatu settlements. Ngati Apakura, then, are

clearly beneficiaries of those settlements.

The claimants refer generally in submissions to marae south of those Waikato-
Tainui marae, including Tanehopuwai and Mangarama, but they have not
shown how the Apakura people affiliating to those marae have raupatu claims
separate and distinct from the Apakura marae included in the 1995 and 2009

Waikato-Tainui settlements.

The customary evidence on the record shows that Ngati Apakura is essentially

a people largely descended from the Tainui waka, which places them within the

16

Wai 898, 3.3.269, at 7; Wai 898, 3.4.228, at 36.

Rules of Waikato-Tainui Te Kauhanganui Inc, 25 November 2011, Schedules 1-2
(http:/ /www.waikatotainui.com/wp-content/uploads/Rules-of-TKN-Nov-2011.pdf,
The trust deed is also available from the Registrar of Trusts and  Societies:

http://www.societies.govt.nz/cms/banner template/ CNAME).

Website of Waikato-Tainui: http://www.waikatotainui.com/about-us/our-marae-and-hapuu/.
See Wai 898, P11.




35.

30.

37.

Waikato confederation (at least to the extent their traditional area is located
within the Waikato region). While the evidence is that the eponymous
ancestor, Apakura, was herself of another iwi (descending from Te Arawa
waka), her marriage to a descendent of Hoturoa, captain of the Tainui waka,
would constitute Ngati Apakura a member of the broader Waikato

confederation.

Claimant counsel submit that the 1947 petition of Karena Tamaki and 57
others of the Apakura and Puhiawe sub-tribes supports the contention that
Ngati Apakura te Iwi is distinct from Waikato. For example, claimant counsel
say that the fact that the petition was filed “shows that these branches of

Apakura sought separate recognition for their distinct losses”.

However, the Crown submits that the petition does not show that Apakura
was not part of a wider Tainui-Waikato confederation. Indeed, it tends to
confirm that it was. For example, Pei Te Hurinui Jones, who represented the
petitioners in the Native L.and Court hearing into the peition, told the Court,
“... no other tribe in the Waikato, or no other section of the Waikato tribe,

suffered so severely as these people”.” Later, Mr Jones again described Ngati

Apakura in terms of a section of the Waikato people:”

. any relief should not be at the expense of other sections of the
Waikato because after all a settlement of £5,000 a year is quite a small
amount comparatively for the large number of people involved ... It is
small enough as it is and the Apakuras do not feel that they should make
any claim at the expense of other sections of the Waikato people by
making a raid on the funds of the Tainui Trust Board.

Claimant counsel submit that “Mr Jones firmly believed that Apakura interests
had not been sufficiently settled under the 1946 Act but he presumably felt
that that was the best that could be achieved given the limitations on
appropriate iwi and hapu recognition under the approach to settlements at that

2

time”. However, the Crown submits that the concern Mr Jones’ was putting
forward was essentially about the adequacy of the redress and not affiliation to
Tainui. This is reflected in the Mr Jones’ concluding statement cited in the

claimant’s closing submissions:*
I think this inquiry has brought this fact to the surface that the

Ngatiapakuras, whatever the reason, failed to get awards of land or
money anywhere near commensurate with their importance as a tribe

20

21

22

Petition No 29/1947 in Wai 898, A29(d), at 22.
Cited in Wai 898, 3.4.228, at 38.
Wai 898, 3.4.228, at 39.



and with the amount of damage brought about as a result of the
confiscation.

38. For the reasons it has outlined, the Crown submits that the Ngati Apakura
claimants have not established on the balance of probabilities that Ngati
Apakaura te Iwi is a distinct group from “Ngati Apakura” listed in the 1995

and 2009 settlements and that they remain able to bring raupatu claims.
Crown’s position in respect of Ngati Paretekawa

39. Two Ngati Paretekawa marae, Mangatoatoa and Rakaunui, were involved in
authorising the 1995 settlement and are beneficiary marae of that settlement
and represented in Te Kauhaunganui.” In this inquiry, the Ngati Paretekawa
claimants (including Wai 2068, Wai 2014 and Wai 440) make raupatu claims to
the Waikato claim area on the basis of Ngati Maniapoto whakapapa™ and also
Ngati Raukawa affiliation.”” However, the Crown says that Ngati Paretekawa
are “Waikato descendants of the Tainui waka” in terms of section 7 of the
1995 and 2010 settlement Acts and the critical question is whether they are the
same Ngati Paretekawa that was involved in those settlements. The Crown

submits that they are.

40. The Ngati Paretekawa submissions reinforce the notion that the relevant
groups included in the settlement legislation, derived in turn from the Waikato-
Maniapoto Maori Claims Settlement Act 1946, are intended to be those who
affiliate to the Tainui waka, including Ngati Paretekawa, and who suffered
raupatu in the Waikato district.” Section 2 of the 1946 Act defined the
relevant “Tainui tribes” as “the Tainui tribes, or sections of the Tainui tribes,
who were the owners, according to Maori custom, of the lands in the Wakato
district which were affected by the confiscations referred to [above] ...”. The
Act created the Tainui Maori Trust Board to adminster the settlement funds
paid under the Act. That Board was dissolved by the 1995 legislation (section
28), which similtaneously provided for the establishment of a new entity, now

essentially the land trust governed by Waikato-Tainui Te Kauhanganui Inc.

23 Rules of Waikato-Tainui Te Kauhanganui Inc, 25 November 2011, Schedules 1-2;
http://www.tkm.govt.nz/iwi/waikato /#; http:/ /www.waikatotainui.com/about-us/our-marae-and-hapuu/.

2+ Wai 898, 3.4.208, at [8].
2> Wai 898, 3.4.198, at [1.2].
26 \Wai 898, 3.4.208, at 17.




Ngati Tama Claims Settlement Act 2003

41.

42.

43.

The Ngati Tama Claims Settlement Act 2003 settles the “Ngati Tama historical
claims” as that term is defined in section 10 of that Act. It does not settle

claims that are not brought on the basis of Ngati Tama descent.

It follows that the Tribunal has jurisdiction to inquire into claims that are co-
extensive with the Ngati Tama historical claims in terms of subject matter and
geographical coverage provided any such claim is not made on the basis of Ngati
Tama descent. Further, the Tribunal may not inquire into any claims in this
inquiry brought on the basis of Ngati Tama descent, as the Ngati Tama Claims

Settlement Act 2003 removes its jurisdiction to do so.”’

The Crown is not aware of any claims in this inquiry that are being brought on

the basis of Ngati Tama descent.

Ngati Kauwhata

44,

45.

46.

47.

48.

The Crown understands that Ngati Kauwhata is making raupatu claims.

As submitted above, the Crown settled only the raupatu claims of the groups

named in the 1995 and 2010 Acts. Ngati Kauwhata is not one of those groups.

The Crown accepts, therefore, that the 1995 and 2010 Acts do not remove the

Tribunal’s jurisdiction to inquiry into the raupatu claims of Ngati Kauwhata.

Ngati Kauwhata say they are of Tainui descent.” The Crown is not aware of
Ngati Kauwhata advancing any raupatu claims on the basis of non-Waikato-

Tainui descent.

The Crown says it is up to the Ngati Kauwhata claimants to demonstrate they
have raupatu claims in the Waikato confiscation area. The Crown submits the

following considerations are relevant:

48.1 Does the traditional area of interest of the claimant group/iwi/hapu,

or part of that area, lie inside the Waikato confiscation area?

48.2 Does the claimant group/iwi/hapt have customary interests within

the Waikato confiscation area?

27

“Decision of the Presiding Officer on Behalf of the Rohe Potae Tribunal Panel on Scope of Inquiry Issues”,
6 September 2012, Wai 898, 2.5.13, at [3.5].



49.  The Crown notes that there is evidence on the record of inquiry in relation to
the traditional area of interest and customary interests of Ngati Kauwhata. For
example, the claimants:”

49.1 State that the “traditional heartland of Ngati Kauwhata sat in between

Rangiadwhia, Pukekura and Maungatautari”.”

49.2 State that Crown “[c]onfiscated land at Rangiaowhia in which Ngati

Kauwhata had customary interests, following the Waikato Wars™.”

49.3 Refer to interests in several block outside the inquiry district (Puahue,
Pukekura, Maungatautari) and to particular interests in the

Wharepuhunga block within the inquiry district.”

50. The Crown notes that Rangiadwhia is within the Waikato confiscation

boundary.
Ngati Wehi Wehi
51.  The Crown understands that Ngati Wehi Wehi is making raupatu claims.

52.  The Crown’s position is that the Raukawa settlement settles the Raukawa
claims of Ngati Wehi Wehi (that is, it settles the claims that Ngati Wehi Wehi
have based on descent from Raukawa and affiliation to a Raukawa marae in the

Waikato area.

53.  Accordingly to the extent that the raupatu claims of Ngati Wehi Wehi are
based on their affiliation to Raukawa, the Crown considers those claims to be

settled through the 1995 and 2009 settlements.

Te Rore
54.  'The claimants in Wai 1606, brought on behalf of Ngati Pechi/Ngati Te
Kanawa, adopt the generic pleadings on war and raupatu® but also make the

following specific pleading in respect of Te Rore:*

90. After attacking Rangiriri and Ngaruawahia, General Cameron and his
troops proceeded southwards to Hamilton and then towards Te Rore.

91. Te Rore was bombarded, destroyed then taken over as a military
camp for General Cameron and his troops while they prepared for
attacks on Paterangi, Waiari and Rangiaowhia.

2 “Closing Submissions of the Wai 784 Ngati Kauwhata Claim”, Wai 898, 3.4.147, at 24-39.
30 “Closing Submissions of the Wai 784 Ngati Kauwhata Claim”, Wai 898, 3.4.147, at 10.
31 Wai 898, 3.4.147, at [73(a)].

3B “Second Amended Statement of Claim”, (9 December 2011), Wai 898, 1.2.81, at 85.
34 Wai 898, 1.2.81, at [90]-[93].



55.

56.

92. At the time Te Rore was destroyed, it was not a fortified pa and had
not been established for any military offensive or defensive purpose.

93. As a result of the Crown's actions through General Cameron and his
troops, land occupied by member of Ngati Pechl and Ngati Te Kanawa
at Te Rore was taken by the Crown and Ngatl Peehi and Ngati Te
Kanawa businesses were destroyed.

In 2012, Dr O’Malley undertook targeted supplementary research in respect of
these allegations . He noted that “T'e Rore was a strategically significant Maori

settlement on the banks of the Waipa River”” and concluded:™

55.1 Maori did not appear to occupy Te Rore when the British entered and

took possession of the settlement on 28 January 1864,

55.2 There is no documentary evidence to confirm any bombardment of

the area;

55.3 The documentary evidence suggests that Maori themselves had
torched buildings at the settlement, possibly as a strategy to deny
comfort and relative safety to the British forces or to secure for
themselves supplies of timber and other items for their own

fortifications.

55.4 As several thousand men camped in the Te Rore area for more than
three weeks, with a smaller force remaining in the area for much

longer, a certain level of damage and destruction was likely.

The Crown submits that the Dr O’Malley’s evidence demonstrates that the
claim that British forces bombarded and destroyed Te Rore cannot be

substantiated.

35

36

“Dr V O’Malley, “Te Rohe Potae War and Raupatu: Supplementary Evidence on Te Rore” (August 2012),
Wai 898, A22(c), at 6.
Wai 898, A22(c), at 32-33.



TOPIC 13 - NATIVE TOWNSHIPS

Introduction

57.

58.

These closing submissions respond to claimant-specific closing submissions
concerning native townships. In addition to these submissions, the Crown also

relies on its generic closing submissions on native townships.”’

The Crown notes these submissions do not cover all issues raised in the
claimant-specific closing submissions concerning native townships. In the
main, the issues not covered in these submissions are covered by the Crown’s

generic closing submissions on native townships.

Naming of streets in Otorohanga native township

59.

60.

In Wai 472, Miria Te Kanawa-Tuariki for and on behalf of descendants of

Parehuia Maratini, claims that:

59.1 As at 10 November 1892, a native township plan for Otorohanga was
produced that showed streets named according to familiar Maori

whanau of the area, particularly those with interests in the whenua.

59.2 The claimant’s grandmother understood that the streets would be

named as shown in that plan.

59.3 The names shown on the plan did not become the street names of

Otorohanga.

59.4 There is no evidence that the Crown consulted with Maori when
deciding to change the names of the streets from those as set out in

the plan.”

Claimant counsel acknowledge there is no evidence that the Crown used that
plan to persuade Maori owners to agree to a native township but they submit
that the claimant’s tGpuna “may have been positively influenced to accept the
township proclamation based on the earlier Maori names and that this led to

their loss of land”.”

37

38

Wai 898, 3.4.291.

“Closing Submissions on behalf of Te Hauauru Claimants”, (17 October 2014), Wai 898, 3.4.140, at [3.10]-
[3.17].

Wai 898, 3.4.140, at [3.12].



Crown’s response

61.

62.

63.

04.

The 1892 plan referred to in claimant evidence was copied from a Otorohanga
minute book and was created when the Waikowhitiwhiti block was being
partitioned.”” The Crown submits the plan was not prepared by it in
anticipation of consulting with Maori owners about a proposed township at
Otorohanga. The legislation underlying the native townships scheme was not

enacted until 1895."

The Miori Land Council considered objections to the Otorohanga native
township plan on 24 November 1903.” The plan had been exhibited on 19
September 1903 with objections taken for the two months from that date.” Tt
does not appear that any objections were received that related to the naming of
streets. Instead the objections considered mainly related to the taking of a one
chain road along the back of the Waipa River to the east of the railway line and

the placement of a road through a particular block.*

Counsel for the claimants submit that “without any evidence as to why the
Crown would deviate from the names indicated on the plan, a Treaty partner
acting reasonably would adhere to the names indicated on the plan as per the

expectation of the claimants’ tipuna.”*

The Crown says that the evidence on the record of inquiry does not establish
how the street names were decided upon and the extent of any consultation
that took place. Further, it appears to be inconsistent with the evidence to
assert that the 1892 plan showing Maori street names would have influenced
the support of Maori owners for the proclamation of a native township. It was
11 years later that the township was proclaimed.” The evidence on the record
of inquiry shows that Maori owners were not in favour of the proposed
Otorohanga township until the Native and Maori Land Laws Amendment Act

1902 was enacted"” That amendment meant that control of the native

40

41

42

43

44

45

46

47

“Statement of evidence of Miria Tutunui Te Kanawa-Tauariki”, Wai 898, O6(a), Appendix D. The Crown
notes that the map appears to have been sourced from Otorohanga minute book 17 at 40 (see notation on
ML plan 10179).

Native Townships Act 1895.

H Bassett and R Kay, “The Impact of the Native Townships Act in Te Rohe Potae”, Wai 898, A62, at 120.
Wai 898, AG2, at 117.

Wai 898, AG2, at 120.

Wai 898, 3.4.140, at [3.13].

Wai 898, AG2, at 120.

Wai 898, A62, at 96.



65.

township could be vested in the Council, which had strong local Maori

.48
representation.

The evidence does not justify a finding that the Crown either used the naming
of streets as a means of inducing support of the township plan and the
evidence on the record of inquiry does not show that objections were

received).

Alienation of Waikowhitiwhiti B

66.

67.

The Wai 472 claimants say the Crown took Parehuia Maratini’s land in
Otorohanga native township against her wishes.”  They refer to a
memorandum of transfer dated 22 September 1913 which they say transferred
the Waikowhitiwhiti B block (part of Otorohanga native township) out of
Maori ownership. They say the memorandum of transfer refers to a letter to
the [Waikato Maniapoto Maori| Land Board purportedly written by the owner
requesting the Board to sell “his interest” in the land, despite the owner being
Parehuia Maratini, who was a woman. Further, they claim there is no record of
that letter, they could not determine who received the purchase money and
that Parehuia Maratini was so upset by the loss of her land that she left the

district.

The claimants also say that the Crown was in breach of the Treaty by taking
land that had been used for a marae and urupa and that a timber mill is

currently located on the urupa.”

Crown’s response

The alienation of W aikowhitiwhiti B

68.

The Crown submits there is no basis to the claim regarding Waikowhitiwhiti B

for the following reasons:

68.1 Parchuia Maratini appears to have died by 1897 as there is record of a
succession hearing for the interests of that person taking place on 30

September 1897.”" The Crown has not viewed those minutes.

48

49

50

51

Wai 898, AG2, at 96.

Wai 898, 3.4.140, at [3.1] and [3.3].

Wai 898, 3.4.140, at [3.6]-[3.9].

See Otorohanga minute book 30 at 331-333, and 343.



09.

70.

71.

068.2 When the Otorohanga native township was surveyed, the
Waikowhitiwhiti B block was included within part of Lots 3 and 4 and

all of Lot 13, Block XVI Otorohanga Native Township.”

68.3 A Waikato-Maniapoto Maori Lland Board register of applications for
confirmation of alienation indicates the Board received a letter dated
31 January 1913 from John Ormsby, acting as agent for “Te
Kouorehua”, applying for consent to sell Lot 13 of Block XVI
Otorohanga Native Township pursuant to section 23 of the Native
Townships Act (1910). The register indicates the application was
recommended on 14 May 1915.”

068.4 Section 23 of the Native Townships Act 1910 enabled land in Native
townships to be sold with the consent of the beneficial owners and

with the consent of the Governor in Council.

The Crown submits it is reasonable to infer that “Te Kouorehua” had
succeeded to the interests of Parehuia Maratini in Waikowhitiwhiti B and that

is the reason why the memorandum of transfer refers to the vendor as a male.

The Crown submits the memorandum of transfer refers to a sale of Section 13
Block XVT alone and not to a sale of all of Waikowhitiwhiti B, as alleged by the

claimants.”

The image below shows the layout of the sections in the relevant part of
Otorohanga native township.” The boundary of Waikowhitiwhiti B is shown

by the black dashed line, the boundaries of Lots 3 and 4 DP 19460 are shown

by the yellow line, and Lot 13 is shown tinted green:

52

53

54

55

A Massey, Te Rohe Potae Map Collection, Wai 898, A92, DP 19460.
Wai 898, A62(a) at DSCNG6619.

Wai 898, O6(a), at 7-8.

Background image taken from Wai 898, A92, DP 19460.



72.  Part of Waikowhitiwhiti B (part Lots 3 and 4 DP 19460) was not included in
the sale that took place in 1913 and remains beneficially owned by Maori to
this day as part of the Otorohanga native township and is still administered by

the Maori Trustee.

73. Lots 3 and 4 DP 19460 include land from both the Orahiti E and
Waikowhitiwhiti B blocks and the Maori Land Online website contains the
names of the beneficial owners of Waikowhitiwhiti B in Lots 3 and 4°" DP

19460.

74.  The Crown has no knowledge of what happened to the proceeds of the sale
but in the absence of evidence to the contrary, assumes they were disbursed to

the owner.

56 http://www.maotilandonline.govt.nz/gis/title/286714.htm

57 http://www.maorilandonline.govt.nz/gis/title/286715.htm



Marae and urupa on Waikowhitiwhiti F and H

75.

76.

77.

Ms Te Kanawa-Tauariki indicated a marae and urupa of the Waikowhitiwhiti
people had once been located on the parcels marked “F?” and H on a map that

she produced.” She said that railway had been laid on top of the urupa.”

The Crown respectfully submits there is not enough information on the record
of inquiry for the Tribunal to make a finding against the Crown on this issue.
The Crown notes that neither the plan of the Otorohanga native township,
which shows the location of buildings,”’ nor the plan of the Waikowhitiwhiti
block® indicate the presence of any marae or urupa in the general locality

indicated by the claimants.

The Crown also notes there does not appear to have been any applications to
have these lands reserved for Maori when the Maori Land Council sat to

consider the applications.”

Flooding risk in Otorohanga

78.

In Wai 1095, Thomas Roa, for and on behalf of Ngati Hinewai, Ngati
Rungaterangi, Ngati Matakore, Ngati Parewaeono, Ngati Urunumia, Ngati
Paretapoto, Ngati Taiwa and other hapu of Ngati Maniapoto, claims that his
tipuna advised town authorities not to create Otorohanga native township

over the pre-existing township as the area was prone to flooding.”

Crown’s response

79.

80.

It is not clear from Mr Roa’s evidence who was advised. He said in his

amended statement of evidence:

...when Ellis and Bernard [sic] came into the district and started logging
the Kahikatea in particular and native forests they showed an intention
to build their township, where there was already a Maori community, at
Otorohanga. ¢4

There is evidence that shows that after the native township plan was

completed and the township proclaimed the Surveyor General and the District

Wai 898, O6(a), at 4-5.

Wai 898, OO0, at [17].

Wai 898, A92, DP 19460.

ML 6167, Land Information New Zealand, South Auckland registry.

H Bassett and R Kay, “The Impact of the Native Townships Acts in Te Rohe Potae”, Wai 898, A62, at 120-
124.

Amended statement of evidence of Mr Thomas Charles Roa, Wai 898, O17(a), at [67] — [72].
Wai 898, O17(a), at [71].



81.

82.

Surveyor had some discussion about the proposed site being unsuitable due to

its proximity to the river.”

The evidence shows that this was brought to the Maori Land Council’s
attention but that the Maori Land Council decided that there were too many

obstacles to changing the site which had been used for the past twenty years.”

The Crown submits that the placement of the township was not a breach of
Treaty principles through an action of the Crown. It is notable that the early
plans for the township appear to have been the product of work by John
Ormsby and Pepene Eketone, two of the Maori members of the Maori Land

Council.”

At that time the Maori LLand Council in the district was made up of
a majority of Maori members.”® It appears that the issue with flooding was
raised with the Maori Land Council when the Surveyor General became aware
of the issue, but that the Maori Land Council favoured retaining the township

in its planned location.

Native township title issues of the Tuhoro whanau

83.

The Wai 457 claimant-specific closing submissions for the Tuhoro whanau
contend there is an issue in Otorohanga native township relating to how the
original Native Land Court title boundary for Orahiri E was not used when the
township was surveyed into parcels for lease and that, on top of that, perpetual
leases and buildings may cross several leases. They say that created a “title
nightmare”, which prevents the owners from regaining their land, that is, if

they have the resources to do that.”

Crown’s response

84.

The Crown submits there is relatively little reliable information on the record
of inquiry on the history of the Orahiri E parcels and a document bank was
not supplied by Mr Stirling to support his report.”” That fact has required the
Crown to look into the lands in question in more depth using some
information that is not on the record of inquiry so that the Tribunal can have a

clearer picture of the situation pertaining to those lands. The Crown notes the

Wai 898, A62, at 111.

Wai 898, A62, at 112.

Wai 898, A62, at 96.

Wai 898, A62, at 93.

Claimant Specific Closing Submissions on the Tuhoro Whanau, Wai 898, 3.4.238, at [48] to [57].
B Stirling, “The Tuhoro Whanau Lands — A report on the Wai 457 Claim”, Wai 898, A144.



85.

86.

claimants have also relied on information that is not on the record of inquiry to

compile their submissions.”

The parcels in question are shown edged red in the image below taken from
deposited plan 19460. The land within Lots 3, 4 and 7 DP 19460 and located
north of the black dashed line are part of the Waikowhitiwhiti B and C2
blocks. The land located to the south of that line in Lots 2-7 DP 19460 is
located within the Orahiri E block and was (and in parts still is) beneficially
owned by the Tuhoro whanau. The land formally known as Lot 1 DP 19460

was originally part of the Orahiri B block and was not Tuhoro whanau land.”

The table below provides information on the underlying land contained in Lots
1-7 DP 19460, their status when the ()torohanga native township was

established, and their current ownership:

71

72

See for instance: Wai 898, 3.4.238, at [53].

Wai 898, A144, at 106. The letter “B” can be seen on a parcel containing 0.1.22 acres on the image between
what became Maniapoto Street and the railway and it can also be seen on the section of 0.0.18 acres located at
the corner of what became Tuhoro and Maniapoto Streets (adjacent to Orahiri E). Those two portions of
Orahiri B contain half an acre of land in total. Orahiri B containing half an acre was created in 1889 and
awarded to Mere Eketone (see Otorohanga minute book 7 at 135). This land was not owned by the Tuhoro
whanau.



Lot | Contains Initial Township | Current Title Perpetual
& (Part) Status Owner/Trustee Lease
No.
1 Orahiri B Leased by the | Sold by the Maori | SA32A/474- | NR
MTDMLC™  to | Land Board in | 477
Hannah Issac in | around 1915 (see
190475 SA233/34). Now SA5D/428
owned by various | SA4B/101
people.
2 Orahiri E Leased by the | Lot 1 DPS 4873: | SA435/98 S391304
MTDMLC to | Maori Trustee
Mehana’ Tuhoro
. 7 Lot 2 DPS 4873: | SA242/26 NR
in 1904
HG Butcher
3 Orahiri E / Leased by the | Maori Trustee SA435/99 493054
Waikowhitiwhiti | Ll DMLC o
B Rangireta Te Ra
in 190478
4 Orahiri E / Leased by the | Maoti Trustee SA435/100 S524644
. .. ... | MTDMLC to CJ
E(/:ukowhmwhm Johnson in 19047
5 Orahiri E Reserved for | RW  Greenhalgh, | SA435/101 NR
Meihana M Greenhalgh,
Tuhoro.?” Sold by | FMS Trustees
the Maori Trustee | Limited (Lots 1-3
in 1958 with the | DPS 6810)
consent of the
beneficial owner®!
6 Orahiri E Reserved for | EL Tuhoro & AM | SA435/102 NR
Meihana Tuhoro
Tuhoro®?
7 Orahiri E / Probably leased | Maori Trustee SA435/103 S379122
Waikowhitiwhit | Y ¢ MTDMLC
Co in 1904

73

74

75

76

77

78

80

81

82

Allotments in Block XVI Otorohanga native township located adjacent to Tuhoro Street and Turongo Steet
mentioned in Wai 898, A144.

Maniapoto-Tuwharetoa District Maori Land Council.

Aunckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118 and A Massey, Te Rohe Potac Map
Collection, Wai 898, A92, SA122/67, entry for Lease 2706, Sheet 3.

Also referred to in various documents as “Meihana” Tuhoro.
Auwckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
Auwckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
Aunckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
Wai 898, A144, at 118.

See Transfer S142132 and SA435/101. Although the Maniapoto-Tuwharetoa District Maori Land Council
had agreed to reserve this section in 1903 for Meihana Tuhoro (see Wai 898, A144, at 118), in 1914 the
section was leased by the Waikato Maniapoto District Maori Land Board to Mehana (Meihana) Tuhoro (see
SA435/101) and the Board raised title SA435/101 in its name on 1 June 1926. In 1958 the Maoti Trustee
sold the section (with the consent in writing of the sole beneficial owner) to H Gallichan (see Transfer
S142132).

Wai 898, A144, at 118.



87.

88.

89.

90.

91.

92.

The Crown agrees with the claimants that Lots 3, 4 and 7 DP 19460 include
land from both the Orahiri E and either Waikowhitiwhiti B or C2 blocks and

that this complicates the underlining beneficial ownership of those lands.

The Crown also agrees with the claimants that Lot 1 DPS 4873 (formally part
Lot 2 DP 19460), and Lots 3, 4 and 7 DP 19460 are the subject of perpetual
leases and that the beneficial owners of those Lots include the Tuhoro whanau
interests in Orahiri E and the interests of the beneficial owners of
Waikowhitiwhiti B in Lots 3 and 4 DP 19460, and to a much smaller extent,
the interests of the beneficial owners of Waikowhitiwhiti C2 in Lot 7 DP
19460.

The Crown submits, however, that the claimants have exaggerated the issues
for the Tuhoro family caused by the survey and lease issue.”” Fach of the
relevant Lots is subject to an individual lease and therefore there are no leases
that run across Lots. The Crown submits it would be a relatively simple task
for the interests (in both the land and in the income or debt from the land) of

each group in each Lot to be ascertained.

In the case where owners wished to have the land revested in them, the
following steps would need to be undertaken. The Crown notes agreement
between the Orahiri E and Waikowhitiwhiti parties would be necessary, and

possibly some level of finance. Following that, the owners would need to:
90.1 Take back the management of the land from the Maori Trustee;
90.2 Obtain the surrender of the lease; and

90.3 Ascertain the overall interests of each group in each Lot.

The Crown notes that the Tuhoro whanau hold the sole beneficial interests in
Lot 1 DPS 4873 (formally part Lot 2 DP 19460). They do not have to obtain
agreement from Waikowhitiwhiti owners for any possible revesting of this land

as the parcel does not cut across any Maori block boundary.

The Crown notes the steps outlined in the claimant’s submissions for revesting
to take place,” but the steps outlined there appear to be unnecessarily
complicated. For instance, there does not appear to be any need to amalgamate

the leases into the freechold of Orahiri E and Waikowhitiwhiti B and C2, it

8 Wai 898, 3.4.238, at [49], [54] and [55].
8 Wai 898, 3.4.238, at [54] and [55].



simply requires the leases to be surrendered.” It also appears there would not
be an issue with the beneficial owners of Orahiri E giving their consent to the
Waikowhitiwhiti B and C2 land within Lots 3, 4 and 7 DP 19460 being
revested in the owners of those blocks,* because that is presumably what the

Tuhoro whanau desire.

Possible title issues

93.

94.

95.

96.

97.

The Crown submits that there appear to be some steps that need to be taken
before the Tuhoro whanau consider the possibility of regaining the control of

the Orahiri E land. Those steps relate to the title position of that land.

The Maori Land Online website contains the names of the beneficial owners of
Waikowhitiwhiti B in Lots 3% and 4% DP 19460 and the names of the
beneficial owners of the Waikowhitiwhiti C2 owners in Lot 7% DP 19460.
However, the Crown notes there is no corresponding entry in that website for
the beneficial interests of the Tuhoro whanau in Lot 2 DPS 4873 (formally part
Lot 2 DP 19460), and Lots 3, 4 and 7 DP 19460.

Similarly, a search of the Maori Trustee’s website shows an entry for Te
Mehana™ Tuhoro who is shown as having an interest in Orahiri E, Orahiri
N1B2B and Orahiri O (Lot 10 (DP 19460).”" The website indicates that
person is deceased.” However, the entries for other members of the Tuhoro

whanau provide no indication of the lands they have interests in.

The Crown submits that there is no information on the record of inquiry
confirming whether the interests of Te Mehana (Meihana) Tuhoro have been
succeeded to and that it appears from the above information that the interests
of Te Meihana Tuhoro in Orahiri E have not been the subject of succession

orders by the Maori Land Court.

The Crown submits that this action is more than likely necessary before any

steps can be taken to revest the Orahiri E land in the beneficial owners.

85

86

87

88

89

90

91
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Wai 898, 3.4.238, at [54(b)).
Wai 898, 3.4.238, at [55(c)].

http://www.maotilandonline.govt.nz/gis/title/286714.htm

http://www.maorilandonline.govt.nz/gis/title/286715.htm

http://www.maotilandonline.govt.nz/gis/title/286694.htm

This is the spelling used in the website.

This is probably the same person described as Te Meihana Tuhoro III (or Meihana Uenuku Tuwhatu
Tuhoto) who died in 2000 (see Wai 898, 3.4.238, at [7] and [8]).

http:

www.tetumupaeroa.co.nz/search-result?clientCode=CI.1-00039599




Order to tear down Te Rau Rau-1ti-a-Haere

98.

99.

The claimants also allege that their wharenui named Te Rau Rau-Iti-a-Haere,

which was located on Orahiri E, was destroyed by the Borough Council in

1948 because the Council believed it was a health hazard.”

The Crown submits that there is no evidence on the record of inquiry to
support Mr Stirling’s assertion that the Otorohanga Borough Council was

responsible for the destruction of the wharenui.

Te Maika (Parawai) Native Township

100. These closing submissions respond to the following claims and to aspects of

the related closing submissions of counsel concerning the Parawai native

township:
100.1  Wai 1588, 1589, 1590 and 1591, Ngati Mahuta;™ and

100.2  Wai 614, Te Maika Trust.”

101. In addition to these submissions, the Crown relies on its generic closing
submissions in respect of native townships.”
Chronology

102. Drawing on the chronology set out in the claimants’ generic closing

submissions”” the Crown identifies the following as key dates in the history of

the Parawai native township:

102.1  On 29 June 1900, the Parawai native township was proclaimed under

the Native Townships Act 1895;"

102.2  In February 1903, the Parawai township plan was exhibited and a
number of owners made objections;99

102.3  In July and August 1903, the Native Land Court sat in Otorohanga

and then Te Kuiti to hear objections;'"”

93 Wai 898, 3.4.238, at [58] and [59]. The claimants source their statement to Wai 898, A144, at 21, but it should
be sourced to Wai 898, A144, at 23.

9 Wai 898, 3.4.143.

95 Wai 898, 3.4.142(a).

9% Wai 898, 3.4.291.

97 Appendix B — Rohe Potae native township chronologies, Wai 898, 3.4.125(b), at 1-4.

% Bassett and Kay, “The Impact of the Native Townships Act in Te Rohe Potae”, Wai 898, A62, at 48.
9 Wai 898, A62, at 91.

100 Wai 898, AG2, at 92.



Consultation

102.4

102.5

102.6

102.7

On 28 October 1924, a meeting of 80 owners of Taharoa A was held
to consider a resolution that the township land be transferred by gift

to King Te Rata Mahuta. Nineteen of the owners objected; "

In August 1925, the Native Land Court partitioned the Parawai native
township. The 19 owners who objected to the gift of land were
awarded Parawai native township A and the other 316 owners were
awarded Parawai native township B;'"

In July 1929, Parawai Township B was vested in King Te Rata;'”
In November 1929, the Crown reserve sections were vested in the

4

Maori Land Board for transfer to King Te Rata."

103. Counsel for Ngati Mahuta submit that:

Crown’s response

103.1

103.2

103.3

The Crown failed to consult adequately with the owners or gain their
fully informed consent before declaring the site to be a native

township;'”

In pursuit of its own agenda to create a township around the Kawhia
Harbour to provide for Pakeha settlers, the Crown ignored owners’

objections to the native township plan;'” and

The “duty of consultation and fair dealings” placed a “higher burden”
on the Crown despite the fact that the native township legislation did
not require the Crown to obtain the free and willing consent of
owners. Therefore the failure to obtain consent was a breach of the

Treaty."”

104. The evidence does not support the claim that the Crown ignored the

objections of Maori landowners in pursuit of an agenda to provide townships

in the Kawhia harbour region for Pakeha settlers. The claimants do not

101

102

103

104

105

106

107

Wai 898, A62, at 239. The brief of evidence of Errol Balks (Wai 898, J28(a), at [27]) states that the owners
gifted the block to the King and partitioned the block in 1906.

Wai 898, AG2, at 239.

Wai 898, AG2, at 246.

Wai 898, AG2, at 252.

Wai 898, 3.4.143, at [9.7].
Wai 898, 3.4.143, at [9.9].
Wai 898, 3.4.143, at [9.11].



105.

106.

107.

identify, apart from the reputation of Ngati Mahuta as “non-sellers”, any

examples of objections that were specifically ignored by the Crown.

The Crown says that the evidence does not support the claimants’ contention
that the Parawai native township was proclaimed as a specific response to
Ngati Mahuta’s refusal to sell land to the Crown. The evidence shows that
sites around the Kawhia Harbour were investigated by the Crown and that the
site on the Taharoa block was chosen as it was situated at the mouth of the
harbour where there was deep water access for a wharf.'"” The evidence also
shows that the Crown had faced “considerable obstacles” in attempting to

obtain land around the harbour.'”

However, the Crown says that it is going
too far to suggest this statement evinces a kind of ‘backroom’ means of

acquiring land from unwilling sellers.

Although there was no statutory requirement to obtain the consent of Maori
landowners before proclaiming a native township, the Crown submits that
there is evidence that some consultation took place with owners before the

0

proclamation of the Parawai native township.""’ The Crown’s generic closing

. . . . . 111
submissions on native townships addresses that evidence.

According to the technical evidence, the Native LLand Court received “several
objections” when the Parawai native township plan was displayed in 1903, but
only two objections to the plan are noted in the evidence.'? The Native Land
Court sat in Otorohanga to hear objections in July 1903. One objection
concerned a street name and the Court was also told that some owners had
requested that particular sections be set apart for them but that it would be
unfair for this to be actioned until the ownership lists had been defined."” For
reasons that are unclear, the hearing appears to have been adjourned to Te
Kuiti and sat again in August 1903. At the second hearing there were no
appearances from the objectors, and the Court dismissed the objections.'*

The evidence does not state why the owners who had lodged objections did

not appear.

108 \Wai 898, AG2, at 47.

109 Wai 898, AG2, at 46.

10 \Wai 898, 3.4.291, at [101]-[108].
11 Wai 898, 3.4.291, at [101]-[108].
112 Wai 898, AG2, at 56.

113 Wai 898, AG2, at 56.

114 \Wai 898, AG2, at 56-57.



Reserves

108.

109.

Counsel for Ngati Mahuta submit that the Crown breached its duty of active
protection by failing to take an active role to ensure that reserves to be set

. . . 11"
aside for owners were sufficient for their needs.

Counsel for the Te Maika Trust claimants submit that, when the Parawai native
township was proclaimed, only 2.5 per cent of the proclaimed site was set aside

for Maori reserves despite the statutory requirement of 20 per cent.'*

Crown’s response

110.

111.

112.

113.

The Crown submits that the legislation provided for a maximum figure of 20
percent of the total native township area to be reserved as Maori allotments,
not a minimum figure of 20 per cent. Section 6 of the Native Townships Act

1895 set out the legal requirement and provided:

In every Native township there shall be reserved and laid off for the use
of the Native owners such allotments, hereinafter called owners. “Native
allotments," not exceeding in the whole an area of twenty per
centum of the total area of the township, as on the representations of
the Native owners the Surveyor-General thinks reasonable. It shall
be the duty of the Surveyor-General to include in such reserves every
Native burying-ground, and every building actually occupied by Native
owners at the date of the gazetting of the Proclamation. [Emphasis
added.]

The Crown also notes the provision in section 6 for Maori to make
representations to the Surveyor-General in respect of reserves.

The Crown notes that 12 acres was set aside in the initial plan of the Parawai

native township.'"’

At that stage, only 99 acres out of the total proclaimed area
of 485 acres were to be subdivided for the township, and so this would

constitute just over 12 per cent of the township.

Given that the Parawai native township failed to become established and the
land came to be re-vested in the Maori King, the Crown says the claimants
have not demonstrated any prejudice as a result of the amount of land
allocated for reserves. Further, it appears that, despite the township status of
Parawai, its Maori owners still leased out land in the township block under

private leases for grazing." It is also to be noted that, in 1929, a question of

115 \Wai 898, 3.4.143, at [9.15].
116 Wai 898, 3.4.142(a), at [45].

1

=

1

7 Wai 898, AG2, at 52.
8 Wai 898, AG2, at 152.



whether the Crown reserves should be revested arose. Owners felt they were
unnecessary because the town was non-existent (although the Crown notes
that 21 allotments had been leased by that stage). The Crown agreed that the
reserves were not necessary and took steps to have them vested in the Native

Land Board, which was administering the township land at that time.""”
Proceeding with the township despite concerns raised by Crown officials.

114. The Te Maika Trust claimants allege that the Crown proceeded with the
proclamation of the township despite a number of concerns raised by Crown
officials about the process that had occurred and the layout and scale of the

proposed township.'*’
Crown’s response

115. The evidence is that both the Chief Surveyor and the Surveyor-General at
times raised concerns. The Surveyor-General, for example, requested more
detail about the proposed layout and discussed potential objections by Maori
owners, including the prospect of owners objecting to the amount of land
reserved.”” It appears that some amendments were made to the plan and a
tracing was sent to Tuteao Kiwi at Kawhia, who identified four areas to be

made native reserves.'*

116. The Crown says that the existence of different views amongst Crown officials
about the proposed township site and layout is not of itself evidence of a

Treaty breach.
Compulsory acquisition to benefit Pakeha settlement

117. Counsel for the Te Maika Trust submits that the “compulsory acquisition” of
claimant lands to form the Parawai native township was for the benefit of

Pakeha settlement and therefore a breach of the Treaty.'”
Crown’s response

118. The references to “compulsory acquisition” are incorrect and misleading. The
Crown did not “acquire” the township land. The township allotments vested

in the Crown in trust for the Maori owners, who retained the beneficial

119 Wai 898 AG2, at 245-246.
120 Wai 898, 3.4.142(a), at [46).
121 Wai 898, AG2, at 52.

122 Wai 898, AG2, at 52.

123 Wai 898, 3.4.142(a), at [17].



119.

120.

ownership. The only lands that vested absolutely in the Crown were the streets
and public reserves. The public reserves (except for the quarry) were re-vested
in Maori in 1929, together with the township allotments.””* Public roads have
always vested in the Crown. At the time, consideration was given to re-vesting
the roads in Maori ownership as well, but they were excluded on account of

the fact that 21 township sections had been leased.'””

The native townships established in the Rohe Potae were a sincere attempt by
the Crown in good faith to enable settlement of Maori land in a way that would
provide Maori with economic benefits while at the same time enabling them to
retain ownership of their lands. The objective in establishing native townships
was not a breach of the Treaty or its principles. This a matter the Crown has

considered further in its generic closing submissions on native townships.'*

The evidence indicates that the site for the Parawai native township was
chosen because of its location at the mouth of the harbour with deep water
access that would be suitable for a wharf.'” Those considerations were
appropriate given the objective that native townships were to become

commercially successful centres to the benefit of both Maori and settlers.'””

The proclamation of 485 acres of land

121.

122.

It is not clear from the evidence why the Parawai native township was
proclaimed over 485 acres of the Taharoa A block. It is possible that that

information is contained in the Lands and Survey Auckland District files,

which were not consulted in preparation of the technical evidence.'”

The evidence on the record of inquiry sets out that:

A township plan on parts of Taharoa A that consisted of three coastal
points was prepared. The town consisted of the peninsula (360 acres) on
the west coast bounded by the Tasman Sea and Kawhia Harbour. It was
also made up of a further 49 acre coastal area and a 76 acre peninsula
area to the east and inside the harbour entrance.!®

124 Wai 898, AG2, at 246.
125 Wai 898, AG2, at 246.

126 See further the Crown’s closing submissions in response to issue 13.1 of the Tribunal’s statement of issues in
Wai 898, 3.4.291, at [51]-[87].

127 Wai 898, AG2, at 47.
128 Wai 898, A62, at 47.
129 The files are not listed in the bibliography in Wai 898, A62.
130 Wai 898, AG2, at 47.



Crown’s response

123. The Crown submits that the proclamation of a township over 485 acres has
not resulted in lasting prejudice to the claimants. The landowners always
retained beneficial ownership and absolute ownership was re-vested in the
Maori King in 1929. The issues that have arisen in respect of the native
township encumbrances relate only to 99 of the 485 acres (and are discussed in

more detail below).
Failure to ensure the success of the township

124. Counsel for the Te Maika Trust submits that the Crown did not ensure that Te
Maika developed successfully."”! Counsel submit that the Crown position (that
it was not responsible for the ultimate success or failure of the townships
owing to broader economic influences) is untenable given that the townships
were created by the Crown, there was no consultation prior to their being
established, the entire process was controlled and implemented through
overarching native township legislation and policy framework developed by the
Crown, and the Crown had options to deal with the lack of leases taken up

including returning the land to Maori if the township failed."
Crown’s response

125. The Crown submits that the Treaty did not impose a duty on it to ensure that
Maori benefitted from native townships. The Crown cannot control
commercial outcomes and could not have guaranteed that native townships
would succeed. The Tribunal in the Central North Island Inquiry confirmed
that it is neither possible nor necessary for the Crown to guarantee Maori

. . 3
commercial success in Ventures.l >

The submission that, because the Crown
designed the native townships scheme, it was responsible for ensuring the
commercial success of the venture is unsound. The Crown submits that its
approach to the establishment of native townships was fair and reasonable in

the context of the time.

126. The Crown also submits that in relation to the final issue raised by claimant

counsel (that the Crown had options to deal with the lack of leases taken up

131 Wai 898, 3.4.142(a), at [17].
132 \Wai 898, 3.4.142(a), at [23].
133 He Maunga Rongo: Report on Central North Island Claims, Stage 1, volume 3 (Wai 1200, 2008), at 913.



including returning the land to Maori if the township failed), the land was

revested when it was realised the township had no prospect of success.

Delay in returning township Iand

127.

Counsel for Ngati Mahuta submit that the Crown’s delay of nearly 50 years in
returning the Parawai township to Ngati Mahuta was a breach of the duty of
active protection “which would have required the Crown to return the land as
soon as it was clear that it was no longer needed for the purpose for which it

134
was taken”.

Crown’s response

128.

129.

130.

131.

It is unclear why claimant counsel submits that there was a delay of “nearly 50
years”. Legal title to the township land was re-vested in Maori within 30 years
of the proclamation of the native township in 1900 and the Crown submits
that some time was required before the decision could be made that the
township had been unsuccessful and had no chance of a favourable outcome

in the future.

The claimants’ assertion that the Crown unduly delayed the return of the town

to the owners is not substantiated by the evidence on the record of inquiry.

The Maori Land Board first took steps to end its administration of the Parawai
native township in the early 1920s by calling a meeting of owners and the
Crown promoted special legislation to allow the meeting to be called."” The
meeting was held to discuss with the owners how the land should be dealt with
from that point forward.” The meeting resulted in agreement by most of the
owners and the Board to gift the township land to the King. In August 1925
the township land was partitioned, with one block awarded to the 19 owners

7

who had objected to the gifting."”” The majority of the township land was

awarded to the other 316 owners in August 1925.

The Crown accepts that some delay arose from 1926 as it endeavoured to
resolve issues concerning outstanding survey charges, the need to raise a

certificate of title for the southern portion of the block, which in turn required

134 Wai 898, 3.4.143, at [9.17].
135 Wai 898, AG2, at 238-239.
136 Wai 898, AG2, at 238-239.
157 Wai 898, AG2, at 239.



132.

a new plan to be created™ and the need for the Maori King to decide which

roads (if any) he wanted to be gazetted in the southern portion."”’

Resolving those matters took time. However, within three years, legislation
was enacted that cancelled the reserves in the Parawai native township and
provided for them to be vested in the Maori Land Board, which was then
empowered to enable the gift of the sections to the King in accordance with

the resolution of assembled owners."*

Survey costs

133.

Counsel for the Te Maika Trust submits that the Crown charged the claimants

excessive administration costs.'*!

Crown’s response

134.

135.

136.

The Lands and Survey Department sought to recover £500 from the Maori

King, which included outstanding survey costs and 24 years’ interest.'*

The original survey cost in 1902 was £157 3s 4d, which remained outstanding
in 1926." The preparation in 1926 of a plan of the southern portion increased
those costs to £350. Internal discussion within the Crown about the fairness
of payment of those survey costs led the Crown to accept that £197 was a fair

amount to be paid in settlement of the survey costs.'*

The Crown submits that the settlement of survey costs was fair in the
circumstance. Such expenses generally fell on landowners as a cost of bringing

their land into the land tenure system.

Encumbrances on the lIand

137.

Counsel for the Te Maika Trust submits that the land at Te Maika was subject
to encumbrances as a result of the Crown’s proclamation establishing the
township and that the encumbrances have prevented the claimants from using
the land for their cultural and economic benefit in accordance with their Treaty

145
guarantees.

138 Wai 898, A62, at 240.

139 Wai 898, AG2, at 244.

140 \Wai 898, A62, at 246-247, see Native Land Amendment and Native Land Claims Adjustment Act 1929, s 49.
141 Wai 898, 3.4.142(a), at [17].

142 Wai 898, A62, at 252.

143 Wai 898, A62, at 240.

144 \Wai 898, AG2, at 240-241.

145 Wai 898, 3.4.142(a), at [17].



Crown’s response

138.

139.

140.

141.

The Crown acknowledges that the current situation appears to be that the
encumbrances over the site are impeding the ability of the Te Maika Trust to
use the land as they wish to. However, the Crown submits that the extent to
which the Crown is liable for this situation requires further research beyond

what exists on the record of inquiry.

In particular, is not clear from the evidence what the intentions of the Crown,
the owners and the Maori King were when the land was vested in the King in
the late 1920s. The evidence shows there were discussions with the King
about which, if any, of the roads he wanted legalised. The King stated that he
was willing to legalise the road that ran along the eastern shoreline to the
southern portion of the block, the other roads were to be included in the deed

146

of gift.™ The Maori Land Board applied for a proclamation to “lay off the
road lines” under section 18 of the Native Townships Act 1910. However
there was some dispute with the Department of Lands and Survey over who
should issue the proclamation and the costs of doing so.'”” The evidence does
not establish how the issue was resolved by the Department of Lands and

Survey, the Commissioner of Crown Lands and the Under Secretary of the

Native Department.'*®

There is also evidence that a decision was made in 1929 to retain the unformed
legal roads in order to serve the 21 existing leased sections.””  More

information about that decision is also required.

The Crown also notes that while it is apparent that the Te Maika Trust trustees
have endeavoured to deal with the township land by working with the
Waitomo District Council, it is not clear what steps have been taken (aside
from the filing of the Waitangi Tribunal claim) to alert the Crown to the issues

that the Trust was having with the existence of the encumbrances.

146 Wai 898, AG2, at 244.
147 Wai 898, AG2, at 245.
148 Wai 898, AG2, at 245-246.
149 Wai 898, AG2, at 246.



TOPIC 14 - VESTED LANDS

Introduction

142. These closing submissions respond to the following claimant-specific closing

143.

submissions concerning vested lands:

1421

142.2

142.3

142.4

142.5

142.6

142.7

submissions in respect of vested lands.

Wai 987 Claim by Thomas Leslie Te Nuinga Tuwhangai and Wayne
Anthony Houpapa on behalf of themselves and the hapu of Ngati

Hari;"™

Wai 1376 beneficial owners of Uekaha A11 and Part A10 blocks;""
Wai 478 owners/shareholders of Pukepoto Farm Trust; ™

Wai 1967 Ngati Pane and Ngati Mahanga;'>

Wai 784 Claim by Rodney Graham and others on behalf of
themselves and the Kauwhata Treaty Claims Komiti and Nga Uru o

4

Ngati Kauwhata kit e Tonga;"”
Wai 443 Raukawa;'>

Wai 399 claim by Poutama Lewis Rata on behalf of himself and his
late brother Te Hika Daniel Rata."

In addition to these submissions, the Crown also relies on its generic closing

157

Control and ownership rights

144. The Wai 1376, Wai 478 and Wai 1967 claimants submit that the Crown’s

145.

policies breached the Crown’s duty of active protection by minimising the

claimants’ rights to manage and occupy their lands.

158

The Crown says that its objectives in initiating the vested lands scheme were to

protect and facilitate the development of remaining Maori lands for the benefit

150

151

152

153

154

155

156

157

158

Wai 898, 3.4.167, at [109]-[123].
Wai 898, 3.2.223.
Wai 898, 3.4.155.
Wai 898, 3.4.162.
Wai 898, 3.4.147, at [232]-[255).
Wai 898, 3.4.158.
Wai 898, 3.4.159.
Wai 898, 3.4.291.

See claimant specific closing submission by beneficial owners of Uekaha A11 and Part A10 blocks (Wai 898,
3.2.223, at [8] — [11]), owners/shatcholders of Pukepoto Farm Trust (Wai 898, 3.4.155, at [22]), Ngati Pane
and Ngati Mahanga (Wai 898, 3.4.162, at [14]).



146.

147.

of Maori, while also opening up what were considered to be unproductive and

surplus Maori Lands for settlement.'”

The scheme provided some measures to protect Maori owners from

landlessness and provided for a body to oversee the administration of Maori

land vested in it.

The Crown has responded to claimant submissions on landlessness in its

claimant specific submissions in response to topic 19, land alienation (other).

Specific block alienations

Crown concession

148. The Crown has made the following concession in this inquiry:

Wharepuhunga 16

148.1

148.2

The Crown accepts that it would have breached the Treaty of
Waitangi and its principles if any Maori land in Te Rohe Potae was
vested in the Tuwharetoa Maniapoto District Maori Land Board and

its successors without the consent of its owners.160

The Crown concedes that:

(a) Between 1907 and 1910 the Crown brought approximately
200,000 acres of Te Rohe Potae land under Part I of the Native
Land Settlement Act 1907, which required the Tawharetoa-
Maniapoto District Maori Land Board to set apart for sale
approximately half of these lands vested in it regardless of
whether or not the owners had consented to the sale of all that
land.

(b) The Board sold more than 70,000 acres despite the owners
having previously consented to the sale of only approximately
57,000 acres.

(c) In bringing Rohe Potae land under Part 1 of the Native
Land Settlement Act 1907 to be administered by the Board on
the basis that it could be sold without the ownet’s consent, the
Crown breached the Treaty of Waitangi and its principles in
those cases where the owners had not in fact consented to their
land being sold.!¢!

149. The Ngati Kauwhata claimants allege that none of the owners of the

Wharepuhunga block agreed for the block to be dealt with by the Stout-Ngata

. . 16
Commission.

> The claimants say that the Commission recommended that

159 See further detail in the closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [47]-[64].
160 Crown statement of issues and concessions, Wai 898, 1.3.1, at [20.8].

161 Wai 898, 3.4.304, at [10].

162 Wai 898, 3.4.147, at [239]-[244].



150.

151.

Wharepuhunga 16 be leased and the block was vested in the Maori Land Board

under Part I of the Native Land Settlement Act 1907.'

The claimants say that the Crown purchased interests in the block despite

opposition from “many of the owners” who sought re-vesting.'**

The claimants say that only 4,023 acres from Wharepuhunga 16 ended up
being revested in the remaining owners out of 16,000 acres'” and that this
illustrates that the Crown failed to actively protect the interests of Ngati
Kauwhata owners with interests in Wharepuhunga 16.'"° The claimants say
that the Crown purchased interests in the block “to undermine the ownership
of the block™ and that this was an example of a “lack of good faith” on the

part of the Crown."”’

Crown response

152.

153.

154.

The Wharepuhunga 16 block was a 16,000 acre block which had 117 owners
on partition in 1899."" During the Stout-Ngata Commission hearing Raukawa
owners of the Wharepuhunga block were identified as being the “chief

objectors” to the commission inquiring into their lands.'”

The Commission reported on the Wharepuhunga block in its supplementary
report, stating that “[tlhe owners of No. 16 in the Eastern Block also own No.
17 in the South. In our opinion No. 16 should provide all their needs in the
way of papakaingas and farms, and No. 17 should be sold.”'”  The

Commission went on to recommend:

For lease: Reserve 3,776 acres, and portions of 14B, 15, 16, and 18, to be
determined by the Board after inquiry.!”!

The Crown submits that not all owners were averse to disposing of their
interests in Wharepuhunga 16. In July 1911 the President of the Waikato-
Maniapoto Maori Land Board noted that 10 of the owners of Wharepuhunga
Block 16 wished to sell 3,000 acres of the block to the Crown, lease 7,000 acres

163 Wai 898, 3.4.147, at [242]-[244].

164 Wai 898, 3.4.147, at [249].

165 \Wai 898, 3.4.147, at [251], citing Wai 898, A69, at [14.9].
166 \Wai 898, 3.4.147, at [254].

167 Wai 898, 3.4.147, at [255].

168 Dr 'TH Hearn, Wai 898, A73, at 457.

169 _A4JHR, 1907, G — 1B, at 6.

170 _AJHR, 1907, G — 1D, at 2.

- A4JHR, 1907, G — 1D, at 2.



155.

156.

157.

158.

159.

and reserve 6,000 acres of their own use for farming.'” In 1912 “several

owners offered their shares in the block to the Crown”.'”

Dr Loveridge points out that there was only a small difference between the
Commission’s original recommendations on the blocks and the figures that
came out of the Commission’s review at the Waahi conference (Wharepuhunga
16, 17 and 19). The difference was that the owners wanted Wharepuhunga 16
to be split with 6,000 acres to be reserved for Maori occupation, 7,000 acres to
be leased and 3,000 acres sold whereas the Commission had recommended
that part of Wharepuhunga 16 should be leased with that part to be determined
by the Board after inquiry.'”

However, there were also requests from groups of owners to have the lands
revested, for example in 1912 a group of nine owners asked to have the block
returned to them as they had not consented to their interests being vested in

the Maori Land Board.'”

In May 1916 a group of 37 wrote to the President of the Maori LLand Board
requesting that Wharepuhunga 16 and 17 be revested. They were told that the
application needed to be made on a standard form and signed by a majority of

owners for each block.'

The Crown submits that while there were significant numbers requesting that
the block be revested, it is not clear from the evidence that those were the
views of the majority of the 117 (at 1899) block owners. Dr Hearn
acknowledged in cross examination that he had been unable to ascertain
whether those who submitted petitions were the majority of owners of
particular blocks, or whether in cases where only a small number of owners

. .. . . . 177
signed a petition their views were representative of larger numbers.

The Crown purchased individual interests in Wharepuhunga 16 after meetings

of owners rejected earlier offers to purchase land in Wharepuhunga 16 and

17.178

172 Dr 'TH Hearn, Wai 898, A73, at 457.

173 Dr TH Hearn, Wai 898, A73, at 457-458.
174 Dr D Loveridge, Wai 898, A93, at 102.
175 Dr TH Hearn, Wai 898, A73, at 457-458.
176 Dr TH Hearn, Wai 898, A73, at 459.

177 Wai 898, 4.1.15, at 1176-1182.

178 Dr TH Hearn, Wai 898, A69, at 269.



Rangitoto-Tuhua 9

160.

The Ngati Huru claimants allege that the Crown failed to adequately consult or
gain proper consent from Ngati Huru before alienating land from 1910
onwards."” The claimants say that of the 300 owners of the Rangitoto Tuhua

9 block, only two attended the Stout-Ngata Commission hearing."®

Crown response

161.

162.

163.

164.

The Crown has acknowledged in its generic closing submissions on the vested

181

land topic™ that the evidence shows that:

161.1  owners were unlikely to have given explicit approval for all requests

made to the Commission ot the recommendations that resulted;
161.2  agents appear to have spoken for owners at some hearings; and

161.3  where owners were directly involved, generally only one or two

individuals would speak at the presentation.'®
However, this is weighed against the following factors:
162.1  the Commission hearings were held in public;
162.2  there was active involvement of tribal leaders; and

1623 when the Commission’s 1907 recommendations were reviewed in
some detail at the 1908 sittings it was not claimed that the original
recommendations varied significantly from those requested by the

183
OWNners.

The Crown submits that the above factors must be taken into account when
considering whether consent was given for lands to be dealt with by the Stout-

Ngata Commission.

In the case of the Rangitoto-Tuhua 9 block, the Commission recommended

only that 12, 340 acres be dealt with by leasing."™

179 Wai 898, 3.4.168, at [108].

180 Wai 898, 3.4.168, at [108] cites Dt T Heatn, Wai 898, A73, at 400.
181 Wai 898, 3.4.304, at [155]-[150].

182 Dr D Loveridge, Wai 898, A93, at 103.

183 Dr D Loveridge, Wai 898, A93, at 103.

184 AJHR, 1907, G — 1B, at 20.



Mokau Mohakatino 1

165.

The claimant group, the descendants of Poutama, allege that the Crown
(through the actions of the Waikato-Maniapoto Maori Land Board) breached

its Treaty obligations in facilitating the sale of the block to a coal and property

1‘185

company in 191 The claimants allege that the Board “set about coercing

the owners to sell who did not want to”.'*

Crown response

166.

167.

The Crown submits that the Waikato-Maniapoto Maori Land Board’s actions
should not be assessed as Crown actions. The detailed basis for that

submission is set out in its genetic closing submissions on vested lands."*’

Further, the Crown submits that the evidence on the record of inquiry appears
to show that there were a range of influences present in the sale transaction,
from the legal advisor’s hired by the owners (who were of the view that legal
action to contest the validity of the underlying leases would be too expensive
to pursue) to additional offers made by the party negotiating to purchase the
block."®

Rangitoto Tuhua 66A3C

168.

The Ngati Hari claimants allege there is a lack of evidence that the owners of
this block ever consented to their lands being vested in the Maori Land Board

and then alienated to Percy Beard on 12 December 1933.'"

Crown response

169.

170.

The Crown notes that the block is not listed in the Stout-Ngata Commission
recommendations from the initial hearings or the Waahi conference review and
there is no evidence the block was ever vested in the Waikato-Maniapoto

District Maori Land Board.

During this inquiry, Mr Barrett produced a bundle of documents to support his
brief of evidence.'”” Those documents include a certificate of title SA650/74

issued on 22 December 1933 for Rangitoto Tuhua 66A3C of around 837 acres

185 Wai 898, 3.4.159, at [45]-[46], cites Thomas, Wai 898, A28, at 408, 418-420.

186 Wai 898, 3.4.159, at [47], cites Thomas, Wai 898, A28, at 422.

187 Closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [138]-[144].

188 P Thomas, Wai 898, A28, at 408-422.

189 Wai 898, 3.4.149, at [21]-[22].

190 Bundle of documents to accompany brief of evidence of Nikora Barrett, Wai 898, R9(b)(i)(a).



in the names of 20 Maori owners.””" That certificate of title has an entry for a
transfer number 261419 of part of the block from the Maori owners by their
agent the Waikato-Maniapoto District Maori Land Board to Percy Cyril Beard.
That document had been produced for entry on the title on 22 December
1933. The Crown submits that the fact the date of the issue of the certificate
of title corresponds to the date of the production of the transfer to Percy
Beard indicates the title was issued so that the transfer could be registered

against it.

171. The Crown notes there is no indication on the title that the land had been
vested in the Waikato Maniapoto District Maori L.and Board at any stage, only

that the Board was acting as agent for the owners.

172. Also included in the bundle of documents is a copy of the memorandum of

transfer from the owners to Percy Beard.'” That document states:

Whereas the Maori Land Board for the Waikato-Maniapoto Maori Land
District ... has been duly authorised under the provisions of Part XVIII
of “The Native Land Act, 1931” by the proprietors ...

... to execute under the provisions of Part XVIII of “The Native Land
Act, 19317 as agents for the said proprietors a transfer of the said land to
Percy Cyril Beard of Ongarue Farmer in terms of a resolution passed by
the said proprietors at a Meeting of Assembled Owners of the said land
held at Taumarunui on the 19® day of November, 1930 and confirmed
by the Board on the 27t day of March, 1931.

173. Part XVIII of the Native Land Act 1931 concerned “Powers of Assembled
Owners” and set out the procedures to take place for meetings of assembled

owners and for resolutions passed or not passed by those owners.

174. Section 435(6) of the Native Land Act 1931 stated that, when the Board
confirmed a resolution to sell it became the agent of the owners “for the time
being” to execute the alienation in the name of the Board in accordance with
the terms of the resolution passed by the owners. Section 435(11) stated that
every instrument of alienation executed by the Board as the agent of the
owners (under Part XVIII) was to have the same effect as if it had been
executed by the owners. Section 435(12) stated that every instrument of
alienation executed by the Board should contain a statement that the Board

was authorised to execute the instrument as the agent of the owners pursuant

to Part XVIII.

191 Wai 898, RO(b)(i)(a), at 15-16.
192 Wai 898, R9(b)()(a), at 19-22.



175. The Crown submits that the text that appears in the memorandum of transfer
makes it clear the Maori Land Board was acting as agent for the owners
following a meeting of assembled owners that took place on 19 November
1930 and that the meeting had resolved to sell the land to Cyril Beard. The
Crown submits further that there is no evidence the land had ever been vested

in the Waikato-Maniapoto District Maori Land Board.
Wharepuhunga and Rangitoto Tuhua

176. The Raukawa claimants say that it is not clear what happened to the
Wharepuhunga block although it is apparent that the Stout-Ngata Commission
recommended that some land from the block be vested in the Maori Land
Board. Raukawa alleges that they were disproportionately affected by the

alienation of lands from these blocks.'”

Crown response

177. The Crown says that the Wharepuhunga block was an exception to the Stout-
Ngata Commission’s general approach of not dealing with lands where the

owners refused to participate in the proceedings or attend the hearings.'

178. As Dr Loveridge notes, the Wharepuhunga block was not voluntarily offered
to the Commission owing to Raukawa’s objections. = However, the
Commission’s report does not explain why recommendations were made
without the support of the owners and Ngata did not explain this in the

195
House ™

179. At the Waahi Conference review of the Commission’s recommendation there
was only a small difference between the Commission’s recommendations on

the blocks reviewed (Wharepuhunga 16, 17 and 19).

180. The difference was that the owners wanted Wharepuhunga 16 to be split with
6,000 acres to be reserved for Maori occupation, 7,000 acres to be leased and
3,000 acres sold whereas the Commission had recommended that part of

Wharepuhunga 16 should be leased with that part to be determined by the

193 Wai 898, 3.4.158, at [7.1]-[7.5].
194 Closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [153]-[154].
195 Wai 898, A93, at 102.



196

Board after inquiry. © Dr Loveridge states that the problem for the owners

was the terms of disposal set by the Native Land Settlement Act 1907."”

19 Wai 898, A93, at 102.
197 Wai 898, A93, at 102.



TOPIC 15 - TWENTIETH CENTURY LAND TITLE REFORM

Introduction

181.

These closing submissions respond to claimant-specific closing submissions
concerning 20" century land title reform. In addition to these submissions, the
Crown also relies on its generic closing submissions on 20" century land title

reform.'”®

The Compulsory Acquisition of Uneconomic Interests

182.

183.

184.

185.

186.

187.

Counsel for Wai 1588, 1589, 1590, and 1591 submit that a loss of shares in the
Hikurangi and Mangatangi blocks, after they were deemed to be uneconomic,
supports a finding that the Crown breached the Treaty in that it deprived Ngati

Mahuta of their tirangawaewae and mana whakahaere of their lands."”

Counsel for Wai 1500 submits that the compulsory acquisition of uneconomic
shares in respect of the Te Kauri 2K1 block resulted in alienation from and
loss of tino rangatiratanga over land interests; loss of economic opportunities;

200
and a consequent loss of mana.

Counsel for Wai 1016 say that uneconomic shares in the Hauturu-Waipuna C

and Tokanui 1D2A2A blocks were compulsorily acquired.””!

Counsel for Wai 1823 submit that uneconomic shares in Hauturu Waipuna A

block, and the Kawhia E2N2A block were compulsorily acquired.*”

Counsel for Wai 1469 and 2291 submit that compulsory acquisition of

. . i, 203
uneconomic shares occurred in Mangaora and Kawhia.

Counsel for Wai 1112, Wai 1113, Wai, 1439, Wai 2351, and Wai 2353 submit
that the compulsory taking of Ngati Hikairo individual’s shares in Maori
freehold land that were deemed uneconomic and the compulsory conversion
of certain Maori Freehold blocks into general title affected Ngati Hikairo

individuals.*

198 \Wai 898, 3.4.308.

199 Wai 898, 3.4.143, at [10.14].
20 Wai 898, 3.4.160, at [333)].
201 Wai 898, 3.4.140, at [6.3].
202 Wai 898, 3.4.178, at [34].
205 Wai 898, 3.4.228, at [350].
204 \Wai 898, 4.226, at [317].



188.

189.

Counsel for Wai 1016 raised issues relating to land in the Hauturu-Waipuna C
and Tokanui 1D2A2A blocks taken under the uneconomic shares provisions in

the Maori Affairs Act.*”

2% the Crown

As noted in the Crown statement of position and concessions,
acknowledges that the Maori Trustee was empowered to compulsorily acquire
“uneconomic interests”, which resulted in some Te Rohe Potae Maori being
deprived of their turangawaewae, and was a breach of the Treaty of Waitangi

and its principles.

Wai 1588, 1589, 1590, 1591, 3.4.143

190.

191.

Claimant counsel say that there is evidence to support the fact that some
landowners did not understand the implications of some of the title reform
legislation, and that this supports the contention that “the Crown failed to
uphold its duty to consult with Maori in relation to dealings that affected them
or their lands and also failed to actively protect Ngati Mahuta land or allow

them to exercise rangatiratanga over their own land as they saw fit.”*”

The Crown submits the Native Land Amendment and Native Claims
Adjustment Act 1923, which governed the establishment of the initial
consolidation schemes in the Rohe Potae, did not require consultation with
Maorti before consolidation proceedings commenced. The Crown nonetheless
consulted with affected land owners before it established the Maniapoto
consolidation scheme. While some owners may not have fully understood the
implications of the schemes, owners were informed of the prohibition on
alienation, and some owners actually requested orders prohibiting

alienations.”™

Ngati Te Wehi cluster (Wai 1448, Wai 1495, Wai 1501, Wai 1502, Wai 1592, Wai
1804, Wai 1899, Wai 1900, Wai 2126, Wai 2135, Wai 2137, Wai 2183, Wai 2208),
3.4.237

192.

Claimant counsel submit that Maoti land (Te Pirau/ Hiruharama/Moerangi
3E2A) was vested in the Maori Trustee in 1953 without the knowledge or

consent of the land owners resulting in the land owners being prevented from

9

accessing their ancestral lands.”” Claimant counsel say that “eventually, Te

205 Wai 898, 4.140, at [6.3]-[6.9)].
206 Wai 898, 1.3.1, at [20.9].

207 Wai 898, 3.4.143, at 60.

208 Wai 898, AG9, at 67.

209 Wai 898, 3.4.237, at [264].



193.

Pirau was vested in the Maoti Trustee in order to be leased and made
‘productive’.”*" However, the Crown submits the evidence indicates that this
was not a block that was vested in the Maori Trustee under Part 25 of the
Maoti Affairs Act 1953. Rather, the evidence indicates that the Minister of
Maori Affairs withheld his consent to the Maoti L.and Court order to vest the

block in the Maori Trustee.*"!

Claimant counsel also refers to the Crown’s concession in relation to
uneconomic interests.”’> However, the Crown notes that there is no evidence
on the record that this was a situation which involved the compulsory
acquisition of uneconomic shares (under Part 12 of the Maori Affairs Act
1953). It is unclear from the claimants’ submissions as to how the Crown has

allegedly breached Treaty principles.

Wai 2014, Wai 2068, 3.4.208

194.

Claimant counsel says that “[tthe Maori Affairs Amendment Act 1967 was
designed to make it easier for Maori Freehold land that had been
‘Buropeanised’ to be alienated.”™  As stated in the Crown’s generic
submissions on twentieth century land title reform,”"* the aim of the legislation
was to make alienations of such blocks easier for the owners, in response to

requests from owners.

Wai 898, 1469, 2291, 3.4.228

195.

Claimant counsel submit that the evidence supports the contention that an
amalgamation order in the context of the Mangaora land development scheme
was fraudulently obtained.”” The evidence does suggest that some of the
owners whose signatures appear in a document in support of the order did not
actually sign the document. The Crown says that it is unclear what occurred at
this time, but there is no evidence to indicate that the signatures were

fraudulently provided by the Crown.

210 Wai 898, 3.4.237, at [267].
211 Wai 898, A024, at [264]; A024(h) (i), at 37.
212 Wai 898, 3.4.237, at [269)].
213 Wai 898, 3.4.208, at [101].
214 Wai 898, 3.4.308, at [159].
215 Wai 898, 3.4.228, at [347).



TOPIC 16 - LAND DEVELOPMENT SCHEMES

Introduction

196.

These closing submissions respond to claimant-specific closing submissions

concerning land development schemes. In addition to these submissions, the

Crown also relies on its generic closing submissions on this topic.*'’

Wai 1482, 3.4.154(a); Wai 898, 3.4.147

197.

198.

Counsel for Te Kotahitanga o Te Iwi o Ngati Wehi Wehi claimants (Wai
1482)*"" and for Ngati Kauwhata (Wai 784)*"® make the general submission
that, while there were some benefits arising from the inclusion of the
Wharepuhunga blocks in the Aotearoa land development scheme, detriments

of land development schemes generally included:
197.1  the failure to involve Maori owners in decision-making;

197.2  protracted suspension of the rights of Maori land owners (for
example rights to build on the land and to retain large cultivations);
and

197.3  facilitation of the redistribution of land ownership through

. . . 21()
conversion of uneconomic interests.

The claimants have not particularised these claims any further. The Crown
relies on its generic closing submissions on land development schemes, in

particular, paragraphs 44, 81, 129, 130, 162, and 163.”

Wai 1387, 3.4.222

199.

Wai 1387, a claim brought by Makareta Wirepa-Davis and the trustees and
owners of the Arapae No.l block, relates in part to the Arapae development
scheme. At a general level, claimant counsel say that the Crown had a duty to
take reasonable steps in the circumstances to establish processes and policies
that encouraged development while protecting the development rights of
owners and their communities, and to protect owners’ rights of development
as land development schemes were implemented and operated. Counsel say

that the Crown breached those duties because the “Crown encouraged

216 Wai 898, 3.4.287.
217 Wai 898, 3.4.154, at [155].
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8 Wai 898, 3.4.147, at 62.
9 Wai 898, 3.4.154(a) at [156].

220 Wai 898, 3.4.287.



200.

201.

202.

203.

development as the only ‘better land use” option.” **! Counsel make no further

submission on this point.

Claimant counsel submit that the Crown “breached its duty by removing
control over land for landowners when land was taken for the development
scheme”” As noted in the Crown’s generic closing submissions, the
limitation on owners’ rights was for a finite period and was a corollary of the
significant financial investment the Crown was making in the development of
the land for the benefit of the owners. Owners remained involved through a

number of meetings to discuss the future management of the scheme.””

The Arapae development scheme was established in 1953. The Crown says
that in respect of the post-1949 land development schemes, consultation was
more rigorous than with the earlier schemes. The Board of Maori Affairs
called for “legally convened meetings” of owners at which “all basic principles”
were to be explained and the owners’ agreement obtained by resolution. The
Crown sought the formal consent of individual owners to land development
scheme proposals despite the logistical difficulties often involved.” With
respect to the establishment of the Arapae land development scheme, the
Crown submits it took reasonable steps to establish processes and policies that

encouraged development and protected the development rights of owners.

In August 1949 the owners of the Arapae blocks, in a meeting in Te Kuiti,
agreed to have the lands proclaimed under Part 1 of the Native Land
Amendment Act 1936. A report noted that “The methods adopted by the
Department ... and the principles on which the Department moved in the
subsequent settlement of the land were fully explained to the people, who
expressed themselves quite satisfied that the proposal made would be in their
best interest.”” Despite this, Ms Davis has stated that her parents had offered
a contrary view that they were not happy with the development scheme, but

were told it was an inevitable process they could not stop.”

Claimant counsel also say that the Crown breached its duties by leaving the

owners burdened with large debts over the land in favour of the Crown, which

21 Wai 898, 3.4.222 at [14] and [15].
22 Wai 898, 3.4.222 at [15].

23 Wai 898, AGO at 472.

24 Wai 898, A6, at 493.

225 Wai 898, AG9 at 468.

26 Wai 898, Q11 at [65].



204.

205.

206.

prolonged the period in which the owners’ ability and rights to use their lands
was restricted. Ms Davis says that disquiet grew among the owners when land

was returned with a debt of $75,293.%

The Crown says this debt needs to be viewed in perspective. A year later this
had fallen to $33,000. By the end of June 1985, Arapae’s debt to the Crown
stood at $37,394, and the station was valued at $1.064m (the owners’ equity

% The evidence indicates this debt led the owners to

being 96 per cent).
decide not to take over responsibility for the property before the debt was
discharged. The owners took over responsibility of their lands after a

significant writing down of the debt remaining,.

Virtually all farming enterprises carry a level of debt in order to operate. Debt
levels fluctuate over time and are likely to increase during developmental
stages. It was fair for owners to have shared in the burden of the debt for the

development of their lands.

Further, the Crown’s contribution to the development of the lands, including

its willingness to write off a substantial amount of the debt owed to it, was a

: . 229
significant benefit to owners.

Wai 1611, 3.4.152

207.

Claimant counsel for James Marcum, on behalf of the Make Whanau (Wai
1611), says that as a result of the Crown’s actions, he and his whanau have
suffered a number of losses, including loss of land, destruction of land and
forests and a loss of wahi tapu.”’ The specific land that relates to the Make
Whanau’s claim is known to them as the Make Whanau farm (Okapu F block).
Claimant counsel says that as a result of the government development
schemes, the vegetation on this land was cleared.”' However, this appears to
be contradicted by his submission that it was the claimant’s great-great
grandfather who cleared the land to farm it and his son further developed the

land.*

227 Wai 898, Q11(c), at [74].
28 \Wai 898, AG at 473.

229 \Wai 898, AGY at 487.

250 Wai 898, 3.4.152, at [4].
251 Wai 898, 3.4.152, at [17].
22 Wai 1611, 3.4.152, at [15].



208.

209.

Claimant counsel submits that the land development schemes have contributed
to the loss of Maori land which has caused the Make Whanau a loss of their
connection to their hau-kainga, their whenua tuku iho and their

turangawaewae.”” However, they do not explain how that occurred.

As submitted in the Crown’s generic closing submissions, although land
development schemes involved the suspension of many rights of ownership,
they had the advantage of avoiding owners having to put the title to their land
at risk. There is insufficient information before the Tribunal to assess whether
or to what extent land development schemes have contributed to the loss of

land to the applicant.

Wai 753, 586, 1396, 2020, 1585, 3.4.204

210.

211.

These claims relate in part to the Oparure land development scheme
established in 1931. Counsel for Ngati Kinohaku submit that the Crown had
duties to ensure that Ngati Kinohaku enjoyed all the benefits, rights and
privileges including Crown assistance to develop, manage and utilise their lands
and resources that remained in their ownership in the 20" century; to ensure
that Crown practices, policies and procedures permitted Ngati Kinohaku to
develop their land as they saw fit; and to ensure that it acted with the utmost

good faith towards Ngati Kinohaku”.**

Claimant counsel submit that the Crown has breached these duties by failing to
assist Ngati Kinohaku to develop, manage and utilise their lands and resources
that remained in their ownership in the 20" century. In outlining a claimed
Treaty breach, counsel say that not only was Ngati Kinohaku in need of land
development assistance, it was in fact requested from the Crown. However,
counsel then say that the Oparure development scheme was created as a direct
result of Ngati Kinohaku landowners requesting their lands to be included in a
development scheme as they had no other options to deal with mostly
fragmented units of land.”” The Crown submits that the evidence shows that
it responded to Ngati Kinohaku’s request for development assistance.

Therefore, the claimed Treaty breach is not made out.

2 Wai 1611, 3.4.152, at [21].
24 Wai 898, 3.4.204, at 43.
235 Wai 898, 3.4.204, at 44.



212.

213.

214.

215.

Claimant counsel say that the assistance provided was not successful and by
1939 the debt associated with the Oparure development scheme was high and

fell to the affected land owners to repay.””

The Crown submits that it was not under a duty to guarantee the success of
the scheme. While the debt stood at £1,611 in 1938,” this is only a snapshot
in time. The Crown submits that debt levels fluctuate over time with higher
levels at early stages of land development. There is insufficient information
before the Tribunal to indicate what debt levels were after 1938. Dr Hearn
reports that data for the Oparure development scheme are available only to

1938.7*

Claimant counsel say that the Crown failed to act in good faith towards Ngati
Kinohaku in respect of the land development scheme. Counsel say that a lack
of proper assessment and interest by the Crown resulted in the Oparure
development scheme being unsuccessful. In support of this contention,
claimant counsel say that the Native Commission of 1934 cited the Oparure
development scheme as an example of a scheme in which expenditure had
been considerably in excess of what the land could reasonably have been
expected to support. Claimant counsel also says that Crown officials appeared
to be more interested in the success of its overall development schemes in the
King Country area, rather than the Oparure development itself .*”  Claimant
counsel cite page 234 of Dr Hearn’s report for this contention. However, this
is not what the evidence says; there is nothing to indicate that that the Crown

was not interested in the development of Oparure.

The Crown submits that even if there had been a lack of proper assessment of
the scheme prior to 1934, this does not show that the Crown has failed to act

in good faith towards Ngati Kinohaku.

Ngati Te Wehi cluster, 3.4.237

216.

Claimant counsel submit that when the Okapu land development scheme was

being established, not all of the owners were consulted and that Crown

236 Wai 898, 3.4.204, at 44.
257 Wai 898, AG9, at 235.
28 Wai 898, AG9, at 234.
239 Wai 898, 3.4.204, at 45.



217.

218.

219.

220.

officials did not interpret, or explain the development scheme adequately.”"’

Counsel cite Aroha de Silva:*"

Proposals for the Okapu Development Scheme started in 1955 and
numerous individual block owners were prejudiced in the general
consultation process, particularly during the process by which the Crown
gained consent surrounding the establishment of the Scheme. The
general consultation process did not focus on securing understanding of
the landowners, but in acquiring consent.

De Silva cites Dr Hearn for this proposition. However, Dr Hearn was not
referring specifically to the Okapu development scheme, but to development
schemes generally.”” While it is possible that not all owners were consulted,
there is insufficient evidence on the record of inquiry to determine the extent

of the consultation that occurred with respect to Okapu.

Claimant counsel say that the meetings were not conducted in Maori, citing de
Silva. However, de Silva does not provide any evidence for this statement.*"
As noted by Phillip Mahara in cross examination, there would have been

people who understood English at the meetings.***

Claimant counsel submit that during the operation of the Okapu Scheme,
Ngati Te Wehi was not given the opportunity to actively manage the scheme or
be involved in any decision-making. The Crown notes that in 1968 the Board
of Maori Affairs established development committees for each scheme, where
desired by owners. These committees provided for input into the management
of the scheme by owners. However, there does not appear to be any evidence
on the record as to whether or not a development committee was set up for

the Okapu scheme.

Claimant counsel say that considerable evidence has been filed in respect of the
Crown’s actions and conduct including its agents in respect of the Okapu

245
Scheme:

220.1  In regard to promoting the Okapu Scheme, they say that the Crown

made promises to Ngati Te Wehi which it never intended keeping.

240 \Wai 898, 3.4.237, at [26].
241 Wai 898, A104(), at 199.
242 Wai 898, A69, at 310.
245 Wai 898, A104(i), at 199.
24 Wai 898, 4.1.12, at 536.
245 Wai 898, 3.4.237, at 67.



220.2

220.3

220.4

220.5

However, the Crown submits no evidence is cited to support this

proposition.

Claimant counsel say the Crown did not recognise feasibility studies
regarding the whenua’s capacity to carry dairy prior to amalgamation,
such as the topography, weed infestation and the necessary labour
required.”® No evidence is cited. The Crown submits that the
difficulties of developing pumice land were widely known and by
1962, when consultation to establish the scheme was undertaken,”"’
the solution to the problem of “bush sickness” affecting pumice lands

248
was known.

Given feasibility studies had been undertaken earlier in
other schemes in the Rohe Potae,”* the Crown submits it is likely that
the Crown did take into account the carrying capacity of the land at

Okapu.

Claimant counsel say the Crown failed to ensure that Ngati Te Wehi
tapuna had an adequate understanding of the implications of the
Okapu Scheme during meetings of owners. Given the technical
subject matter it is possible that some owners did not understand the
financial progress position of the scheme. As Dr Hearn, on cross
examination has noted: “These were highly technical documents. So
I'm not surprised that owners also had difficulty. All I do know is
that efforts were made to try to explain to owners, but they were
always explaining quite complicated document series of estimates”.””
There is insufficient evidence before the Tribunal to assess the extent

to which the Crown’s explanations to owners were understood, but

the Crown did make such efforts.

Claimant counsel say that the Crown failed to ensure absentee owners
were involved in the consultation process. The Crown is unaware of

evidence to indicate why some owners were not present.

Claimant counsel submit that the Crown incorrectly considered it had

gained unanimity of acceptance for the scheme, despite significant
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objectors. Counsel cite de Silva,” yet it is not clear from the record

that there was objection.

220.6  Claimant counsel submit that the legislative framework to facilitate
land development schemes did not include a timeframe or conditions
for the return of the land. The Crown submits that the evidence
indicates that schemes would be operated until the position was
sound. As noted by the Native Affairs Commission in 1934, it was a
question of fact as to when that stage was reached and was to be
determined by the particular circumstances affecting each area.””

There is no indication of any policy to restrict schemes to a particular

timeframe, and the Crown submits the imposition of what could only

be arbitrary and uncertain timeframes were not suitable for such

developments.

220.7  Claimant counsel say the Crown failed to provide staff who were
adequately trained in farming or agriculture, >’ yet cite no evidence to

support this contention.

220.8  Claimant counsel say that the Crown and its officials failed to adhere
to official manuals regarding the management and financial

4

management of the Okapu Scheme.” No evidence is cited to

supportt this contention.

220.9  Claimant counsel say that the Crown and its officials failed to address
issues raised regarding the Okapu Scheme’s poor financial
performance in reviews undertaken on a three yearly basis during its
operation and management of the Okapu development scheme.”” No

evidence is cited to support this contention.

220.10 Claimant counsel say that the Crown failed to protect the interests of

Ngati Te Wehi and fulfil its role as Trustee in their whenua through

256

the acquisition of uneconomic shareholdings.”™ No evidence is cited

to support this contention.
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220.11 Claimant counsel say that the Crown did not recognise the
rangatiratanga of Ngati Te Wehi in the decision making process prior
to amalgamation and during its operation and management of the

Okapu scheme.” No evidence is cited to support this contention.

220.12  Claimant counsel say that the Crown failed to provide training in farm
management for members of Ngati Te Wehi so that they were
properly qualified to secure settlement. While there is limited
evidence of the extent of training and farming skills owners had, the
Crown submits that owners obtained farming knowledge through on-
the-job experience as a consequence of employment on the scheme.
As stated by Chris Taylor about his father who had worked on the
scheme, “I don’t know about local knowledge but farming is his skill,
just farming, nothing else.””" At this time, the farm manager was also

of Ngati Te Wehi.*”

220.13  Claimant counsel say that following amalgamation the Crown caused
the dislocation of Ngati Te Wehi from their papakainga,
turangawaewae and marae, causing downstream prejudice including
the loss of te reo me ona tikanga, tikanga, kawa, matauranga,
whakapapa, waiata, rongoa, and whanaungatanga. Further the Crown
prevented Ngati Te Wehi from undertaking important traditional
cultural practices that required kai and kai moana from their rohe,
such as providing kai for tangi and poukai. No evidence is cited to

supportt this contention.

220.14 Claimant counsel say that the Crown transformed Ngati Te Wehi’s
tribal landscape through widespread deforestation for pasture during
the creation and operation of the Okapu Scheme; and created
widespread environmental degradation through its farming practices,
including destroying birdlife and indigenous flora and fauna used for
kai and rongoa practices by Ngati Te Wehi. Claimant counsel does
not cite any particular evidence of land clearance but the Crown
submits that land clearance was an inevitable consequence of

developing the land for farming.

257 Wai 898, 3.4.237, at [67(K)].
258 Wai 898, 4.1.12, at 592.
259 \Wai 898, 4.1.12, at 589.



221.

222.

223.

224.

220.15 Claimant counsel submit that the Crown failed to recognise Ngati Te
Wehi tikanga before, during and after its management of the Okapu

Scheme. No evidence is provided to support this contention.

Claimant counsel submit that regardless of how well-intentioned the Crown
was, the Okapu Scheme never produced the results promised to Ngati Te

Wehi,” and that the scheme was a financial failure.”"

The Crown could not guarantee outcomes. The Crown is not aware of
evidence on the record of promises made by the Crown of the results the
scheme would achieve. There is also no evidence to suggest the scheme was a
tinancial failure. While the economic farm surplus achieved in 1979-1980 and
the percentage return on capital was relatively low in comparison to other

262

schemes in the district,”” the scheme was nonetheless returning a profit and, as

noted by claimant counsel, when the scheme was returned a small profit was

R T 263
made within a few years.”

In summary, claimant counsel allege that a wide range of Crown acts and
omissions fell short of conduct expected of an honourable Treaty partner.
However, the claims are made without the identification of relevant documents
to support them. On the evidence cited by claimant counsel, the Crown
submits there is insufficient information to establish a causal link between any

of the actions of the Crown and the alleged effects on Ngati Te Wehi.

The Crown notes that the claimants filed a substantial document on 14 July
2014, after the close of the evidential hearings. Further, the claimants’ closing
submissions appear to make little or no reference to those documents. The
Crown says this makes it very difficult for it (and the Tribunal) to know the
extent to which the claimants are relying on those documents and for the
Crown to have the opportunity to respond to that evidence. The Crown notes
that, in the time since the document bank was filed, it has not been possible

for it to analyse the material within it.

Wai 898, 1469, 2291, 3.4.228

225.

These claims relate in part to the Mangaora land development scheme.

Counsel for Ngati Apakura submits that Apakura strongly objected to their

260 Wai 898, 3.4.237, at 70.
261 Wai 898, 3.4.237, at 71.
262 Wai 898, AG9, at 483.

263 Wai 898, 3.4.237, at 32.



226.

land being subjected to development.”* The claimants seek a finding that the
inclusion of the lands in the Mangaora land development scheme against the
express wishes of the owners was in breach of Article II rights, and as a
consequence lost management and control over their lands for a number of

265
years.””

The Crown acknowledges that some owners of the Kawhia and Mangaora
blocks protested against the inclusion of their lands.”® However, while some
owners objected, the evidence does not demonstrate the extent of objection or
support. The Native Department was prepared to excise the interests of those
concerned but not where any such excision jeopardised what it regarded as the

overall integrity of the scheme.””

As noted in the Crown’s generic closing
submissions, the Crown submits that this was a reasonable approach to take in

the circumstances.

Wai 1327, 3.4.249

227.

228.

This claim relates in part to the Aramiro land development scheme, established
in 1937. Counsel for Maude Shaw, on behalf of Ngati Maahanga me nga uri o
Te Awnaitaia, say that the Crown had a duty to actively protect Maori interests,
but instead it imposed the development schemes when the consent of all
owners had not been obtained; and that the Crown then assumed control of

the land and later ownership alienating the owners from their lands.

The scheme had originally come about through the request of some owners for
development assistance.””® The Native Minister was advised that he attend “a
thoroughly representative meeting” of owners. On 18 September 1937, Acting
Native Minister Langstone, together with the Minister of Agriculture, the
Native Department’s Under Secretary, Auckland’s Commissioner of Crown
Lands, the Chief Supervisor of Native Land Development for the Native
Department and a number of other officials, accompanied by Princess Te
Puea, Tumate Mahuta and others, visited the district. The matter of
development was discussed with owners at the Whatawhata Native

269

Settlement. A later meeting at Moerangi was held with around 100 Maori

264 Wai 898, 3.4.228, at 90.
265 Wai 898, 3.4.228, at 94.
266 Wai 898, AG9, at 218.

267 Wai 898, A9, at 218-219.
268 Wai 898, AG9 at 238-240.
269 Wai 898, AG9, at 249.
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230.

present, including some of the principal owners of the Moerangi block. Te
Rore Erueti then announced, after owners had consulted amongst themselves,

270

that 5,000 acres of the Moerangi block would be placed under development.

Later, in March 1947, the owners of the Aramiro lands met the Native Minister
at Te Kaharoa Marae in Aramiro. Tapatai Edwards stated that the owners had
not been consulted over the development and management of the scheme.””!
This appears to be evidence that not all owners were consulted during the
ongoing management of the scheme, as distinct from consultation in respect of
the scheme’s establishment. While some owners asserted that they had never
agreed to the scheme,”” the evidence shows that it was the Department’s
policy to obtain the consent of all owners’” and Balneavis, the Native
Minister’s private secretary, had advised against disregarding this policy ...

because to the Maori mind that savours of confiscation”.*”*

Claimant counsel submits the Crown was negligent in mismanaging the lands
and incurring a cycle of debt that kept the owners alienated from their lands.*”
The Crown submits that an allegation does not make out a case of negligence,
unless it is proved by reliable evidence and is supported by expert evidence.
The Crown is not aware of any evidence to suggest that it was negligent in
managing the Aramiro scheme. To the contrary, a Native Department
summary prepared in 1947 recorded that, although the scheme had a net debt
of £9,631, it had returned a profit over the previous three years and that “The

. .. . . 276
financial position is not unsatisfactory ...”.~"

As noted in the Crown’s generic
closing submissions, virtually all farming enterprises carry a level of debt in
order to operate and debt needs to be viewed in perspective. By 1980, the
scheme’s debt to the Crown stood at $33,056, and the station was valued at
$1,386,000.””” There is no evidence that the Crown kept the claimants in a

“cycle of debt that kept the owners alienated from their lands”.*"®

20 Wai 898, AG9, at 243.

271 Wai 898, AG9, at 247.

272 Wai 898, AG9, at 247.

273 Wai 898, AG9, at 241.

274 Wai 898, AG9, at 242.

275 Wai 898, 3.4.249, at [375].
276 Wai 898, AG9, at 248.

277 Wai 898, 3.4.287, at [9].
278 Wai 898, 3.4.249, at [375].



Wai 762, 3.4.170

231.

232.

233.

This claim relates in part to the Waimiha land development scheme,
established in 1930. Counsel for Evelyn Kereopa on behalf of Te Thingarangi
hapu and Ngati Maniapoto (Wai 762) recognises that the Tribunal has held in
previous inquiries that each land development scheme needs to be assessed

279 Claimant counsel considers that the Waimiha land

independently.
development scheme has breached five relevant duties as set out by Tribunal at
page 1012 of the Central North Island inquiry report.” Claimant counsel says

that the report has held that the Crown owed the following duties:

@) Ensuring the lands included in the schemes were appropriate for the
purpose;
(i) Managing the schemes to minimise the risks to the Maori owners,

including good financial management and directions and control over

supervisors and occupiers;
(iif) Involving owners in developments where possible;

(iv) As far as practicable, trying to deliver on any assurances made to the

claimants about what the schemes might achieve for them;

v) Returning lands to owners as soon as practicable once development
outcomes had been achieved or it was evident that they could not be

achieved and actively assist in that transition back to owners.

However, this is not what the Central North Island inquiry report says. The
Tribunal did not articulate any of the ‘duties’ set out above. These ‘duties’
appear to have instead been developed by counsel in generic claimant counsel

closing submissions™' and replicated by claimant counsel for Wai 762.
What the Tribunal said was:**

We accept that it is not realistic to expect every single scheme to have
been economically successful. Nor is it realistic to expect that there
should have been no mistakes or mismanagement in the operation of any
of the schemes, regardless of how carefully they were established or
operated. We have found that the Crown’s Treaty obligation of active

279 Wai 898, 3.4.170, at [548].
280 Wai 898, 3.4.170, at [549]; Waitangi Tribunal, He Mannga Rongo, at 1012.
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1 Generic Claimant Closing Submissions Land Development Schemes, Wai 898, 3.4.126, at [13].

282 Waitangi Tribunal, He Maunga Rongo, at 1012.



234.

235.

236.

237.

protection does not extend to ensuring economic success in every
venture.

What was required of the Crown were reasonable steps, in the
circumstances, to establish processes and policies that encouraged
development while protecting the development rights of owners and
their communities.

The Crown says its actions with respect to the Waimiha land development

scheme were reasonable.

Claimant counsel says that the evidence confirms that, when the land was
returned to the Maori owners, they were not in a position to benefit from the
development that had been created through the Waimiha Scheme because
Maori owners were not farmers and were not given the support or training to
be able to properly profit from the land.” Yet, claimant counsel also say that
“the Claimant’s father spent all day, every day working on the land for the
Waimiha scheme. He would clear the land, seed it with grass and do the
fencing. He operated the heavy machinery. The Claimant’s brothers also

worked on the Waimiha Scheme”®*

and that “the Maori owners were largely
employed to help develop the land”*®  Harry Kereopa says that “[m]y dad
was not the manager but whenever there was a problem, they used to say ‘go

and ask Hoani”” **

The Crown submits that while there is limited evidence on the measures the
Crown took in terms of formal training of farmers, it appears that those who
worked on the schemes were offered support and guidance to varying
degrees™ and received on-the-job learning, as appears to have been the

situation with the claimant’s father, Hoani Kereopa.

Claimant counsel says that, in 1945, the claimant’s family stopped working on
the Waimiha Scheme and moved off the land because of the non-profitable
nature of the dairying that was being carried out on the Waimiha farm units.
The evidence does not support this contention. Harry Kereopa said his father

left to work at a mill.”*® He said that he did not know the reason why he left

283 Wai 898, 3.4.170, at [588].
284 Wai 898, 3.4.170, at [559].
285 Wai 898, 3.4.170, at [567].
286 \Wai 898, .14, at [173].

27 Wai 898, A69(b), at 18.
258 Wai 898, L14, at [174].



238.

239.

the farm and that when the farm wanted him back he had said he was happy at

the mill.”*

Further, it does not necessarily follow that, because the owners were not
farmers on return of the land, they were not in a position to profit from the

land.

Claimant counsel assesses the Waimiha scheme against the five “duties”

outlined above.

Ensuring the land included in the scheme were appropriate for the purpose

240.

241.

242.

Claimant counsel says that the Maori owners were not in a position to benefit
from the development because the land located in the Waimiha area was
pumice land and that the evidence suggests that there was no indication that

0 -
Yet, claimant counsel

pumice land could be farmed on an economic basis.”
also cites a 1935 report, commissioned by the Board of Native Affairs,
regarding the Waimiha Scheme, that states that the land was good or average
pumice country which was capable of carrying, under good management, good
pasture. The report states that of the 2,000 acres that had been developed,
1,000 of it was fair to poor pasture and a further 500 acres in poor pasture.”"
At this time, there was a range of views about the suitability of pumice lands
for pastoral farming, and opinion was divided as to the profitable use of
pumice country.”> A 1934 audit of Waimiha found that the scheme was
capable of carrying a much greater number of dairy stock than it was currently
carrying,” indicating that the land could be farmed on an economic basis. The

early success of the Waimiha scheme may well have given decision-makers the

sense that the right decision had been taken.

The decision to implement the Waimiha land development schemes on pumice

lands was therefore not unreasonable in the circumstances.

Claimant counsel says another reason to explain why the owners were not in a
position to benefit from the development that had been created through the
Waimiha scheme was that the land that was returned was burdened with debt

that was not able to be met through the farming production of the land,

289 Wai 898, 1.14, at [174].
290 Wai 898, 3.4.170, at [588].
21 Wai 898, 3.4.170, at [563].

292 Wai 898, AG9, at 484.
293 Wai 898, AG9, at 284.



meaning that the owners had no other option but to sell their land.®* Yet,
there is no evidence to suggest that the claimant was encumbered by large
debts. Rather, as claimant counsel has noted, when the Waimiha scheme was
terminated as a joint venture in 1963, the land was broken into constituent
blocks.”” The titles in the Waimiha scheme had not been amalgamated when
development operations commenced, but rather it comprised of a number of
separately owned Maori blocks of land which were farmed as a joint enterprise.
On termination of the joint venture, the debt was apportioned in accordance
with section 454 of the Maori Affairs Act 1953.”° Some debt was written off
for certain blocks. It is not clear from the evidence as to what blocks the
claimant had an interest in, and there is no evidence that the owners were

forced to sell their land. Harry Kereopa said:*”

When the land got returned, some of it was improved but other parts
were not. Never got developed. Also the Joneses had some of it now.
Te Hurunui Jones and them. That was my grandmother’s relation. That’s
when all these lands that she had sort of disappeared. Whether they gave
her 50 cents or not I don’t know. But she was not a fan of selling land. I
remember that the Joneses got a big area that once all belonged to my
grandmother.

Managing the schemes to minimise risks to owners

243. Claimant counsel submits that mismanagement of the Waimiha land

development scheme resulted in detriment to the claimants. Counsel says that
a few years after the claimant’s Uncle Snow got his land back from the scheme
he had to sell it for $7000 as this was the only way for him to get out of his
debt.”® However, claimant counsel acknowledges that the Crown wrote off
much of the debt, and the Crown submits that there is no evidence of the
extent of debt owed by the claimant’s uncle (if any) that would allow the
Tribunal to infer a causal link between any mismanagement that may have
occurred early on in the scheme and the later sale of that land. The Crown
also notes that there is little evidence on the record of inquiry to demonstrate

that the land development schemes in the inquiry district were mismanaged.
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Ensuring that the owners were included in new developments

244,

245.

246.

247.

Claimant counsel says that the claimants were not involved in important
developments associated with the Waimiha scheme. Claimant counsel says
that the claimant’s grandfather could not write, but nonetheless evidence
suggests he nonetheless signed “the documents””  From this, claimant
counsel says that “from the evidence it seems as if the Crown was not entirely
forthright with their duty to make sure all of the Claimants were aware of what
the Waimiha Scheme entailed and what the risks associated with the Waimiha
Scheme”™  Claimant counsel provides this as an example of a failure by the
Crown to undertake its duty to ensure that the claimants were involved in new

: 301
developments wherever possible.

However, it is not clear what “documents” were signed. Harry Kereopa says:

My grandfather Pukawa Ngataua could not write. But I have seen court
documents that show that he signed documents. It was 1953. I was 13.
All the names were in the same handwriting and the same mark was next
to all of their names. The document was something to do with the
scheme.

Second, the example does not indicate that owners were not involved in new

developments, and if anything it suggests the opposite.

The evidence before the Tribunal does not establish Treaty breaches in relation
to the extent of consultation in respect of the Waimiha land development
scheme. There were meetings with owners of the lands to explain the scope
and objects of development.” Ngata and his officials consulted with and
explained to owners at some length the implications of an agreement to have

)3

lands brought under development.” Owners were informed from the outset

that by agreeing to development that they “risked” their lands and that there

was no question of “writing off” development costs.”™

Dr Hearn reports that
owners agreed their rights would be suspended for so long as their lands
remained under development; that the Department of Native Affairs would be
solely responsible for the development and management of their lands; and

that once all debts to the Crown had been repaid, the lands would be returned

to owners and that owners would themselves decide upon their future

299 Wai 898, 3.4.170, at [616].
300 Wai 898, 3.4.170, at [616].
301 Wai 898, 3.4.170, at [620].
302 Wai 898, AG9, at 279.

305 Wai 898, AG9, at 313.

304 _4THR, 1934, G11, at 42.
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249.

250.

disposition and utilisation.™  With respect to the decision to establish
development schemes at Waimiha, Ngata stated “the majority of the Native
p g ]

. . . . 3()(
owners were willing to subject their lands to the new scheme.””™

Claimant counsel provides another example of a meeting in 1936 in which Dr
Hearn says that officials met 32 Maori owners and workers at Waimiha so that
owners could air their grievances. Claimant counsel says the meeting was
supposed to be so that the Maori could air their grievances. However, it was
evident from the notes of that meeting that the official did most of the

307
However,

speaking instead of allowing the claimant’s tapuna to comment.
Dr Hearn goes on to say that, “Nevertheless, it was apparent that there was
considerable dissatisfaction over rates of pay, while some discussion centred on
the valuation of properties for settlement purposes and deductions from cream
cheques to meet development costs.””” In fact, it is apparent from the records
that the foreman J. D. Jones and a number of the workers actively participated

in the meeting.”” There is nothing at all in the meeting notes to indicate that

they were not able to comment. The evidence indicates the reverse.

Claimant counsel has provided these examples as breaches of a duty by the
Crown to include Maori owners in the decision-making process. The Crown
accepts that owners’ rights were limited but, as noted in the Crown’s generic
closing submissions, this limitation was for a finite period and was a corollary
of the significant financial investment the Crown was making in the
development of the land for the benefit of the owners. The Crown submits it
was a reasonable measure in the circumstances, in order to be able to return
developed land to the owners’ control.

Claimant counsel says the claimants were originally reluctant to agree to the

Waimiha Scheme."”

The evidence indicates the very opposite. Harry Kereopa
provided evidence that while some opposed the scheme, his father and others
at the marae supported the scheme because they thought that the scheme

would lead to work.”"!

305 Wai 898, A69, at 313.
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Attempting to deliver on assurances made to the Claimants

251.

252.

253.

Claimant counsel says that the Crown had an obligation to deliver on the
promises it held out as part of the land development scheme,”” and say that
“while it is difficult to critically assess the Crown’s breach with regards to this
heading without having a complete record of what was agreed to between the
Claimants and the Crown ... there must have been assurances regarding
benefits in relation to the economic potential of the land following its
development”. Claimant counsel then says that the Waimiha scheme was

313
unsuccessful;

and that the most of the problems were issues that the Crown
should have expected or it should have reasonably expected the scheme to be

314
unsuccessful.

As noted in the Crown’s generic closing submissions, there is limited evidence
as to the precise representations the Crown made in any particular cases about
the economic and social outcomes that would flow from participation in a land
development scheme. Dr Hearn notes that it is unfortunate that fuller
accounts of meetings held by the Minister and officials with owners over
development proposals were not made, or that such accounts were not

located.”

While the scheme had its difficulties, areas of land were brought into
commercial production and the land was returned to the owners as commercial
operations. Dr Hearn notes that with respect to annual profit or loss arising
out of farming operations, Waimiha was typical of stations generally, with an
initial period of losses as pastures were established, infrastructure built, and
stock acquired.””® Losses extended throughout the 1940s, but then the station’s
performance displayed a remarkable improvement with the wool boom
following the Korean War.”'” The developed land was returned to the control
of owners and on the whole that land was capable of producing greater
economic returns than it was prior to development. It cannot be said the

Crown should have expected the scheme to fail, and nor can it be said to have

failed.

312 Wai 898, 3.4.170, at [621].
313 Wai 898, 3.4.170, at [628].
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254.

The Crown submits that the decision to implement the Waimiha scheme was
not unreasonable in the circumstances, especially when social and community
factors are taken into account. As noted in the Crown’s generic closing
submissions, the early success of the scheme may well have given decision-

makers the sense that the right decision had been taken.

Returning the land as soon as possible

255.

2506.

257.

Claimant counsel say that there was a general expectation that land would be
returned after five years,””® and that as that land was not returned until 30 years
after the scheme was established, no matter what the reasons it cannot be said
that the Crown met its duty to ensure that the land was returned to the

. . 319
Claimants as soon as possible.

The Crown did not undertake that it would complete schemes within a specific
timeframe. As set out in the Crown’s generic closing submissions, it is difficult
to find in the evidence a precise articulation of the Crown’s policy as to when
development scheme land would be returned to owners. While the time taken
to develop the land may have taken longer than anticipated, ultimately the

Crown bore much of the cost.™

There is no evidence to suggest that the
scheme could have been returned at an eatlier time than it was. It would
certainly not have been realistic to return the land after only five years, when

the land was still being developed, laden with debt and not returning a profit.

The Crown submits the claimants’ submissions do not identify particular

breaches of the Treaty in relation to the Waimiha land development scheme.

Wai 898, 3.4.226

258.

259.

The claim by John Pouwhare (Wai 1439), made for the benefit of the trustees
and beneficiaries of the Oparau No 1 block, focuses on the Oparau land

development scheme.

Claimant counsel say the Crown, or its agent, managed the Oparau land
development scheme for over 35 years and throughout this period the owners
lost all rights of use and management. They say that while Ngati Hikairo
individuals retained the ownership of their lands in the Oparau development

scheme they were unable to exercise any of the usual rights associated with

318 Wai 898, 3.4.170, at [629).
319 Wai 898, 3.4.170, at [629-630].
320 Wai 898, AG9, at 335.



260.

201.

2062.

263.

264.

ownership and their ownership rights were displaced by the Crown’s

authority.”

The Crown accepts that owner’s rights were limited, but as noted in the
Crown’s generic closing submissions, this limitation was for a finite period and
was a corollary of the significant financial investment the Crown was making in

the development of the land for the benefit of the owners.

Claimant counsel say that the Crown failed to consult the owners in relation to
the development of the land. In 1968, the Board of Maori Affairs established
development committees under section 11 of the Maori Affairs Act 1953 for
each scheme,” where a substantial proportion of owners so desired. These
committees provided for the input of owners. There does not appear to be
any evidence on the record as to whether or not a development committee was

set up for the Oparau scheme.

Claimant counsel contend that the lands were returned with large debt. They
note that by 1990 the Oparau development scheme lands had a total debt of
$397,262, of which the Government agreed to write-off $285,662 leaving a
debt of $111,600.*

The Crown submits that virtually all farming enterprises carry a level of debt in
order to operate and those debt levels fluctuate over time. It is not unfair for
owners to have shared in the burden of the debt for the development of their
land. There is no evidence to indicate what the total capital value of the land
was at the time it was returned, in relation to the debt, but at June 1980 the
total security value of Opirau was $1,044,702.°* It is likely that the debt

remaining was a small proportion of the total value, in 1990.

Claimant counsel have raised a concern about the state of the Oparau land
upon its return. They say that there were fencing issues, poor water quality for
the stock, poor water reticulation, weeds, and poor quality pasture.” The
Crown says that while there may have been issues when the land was returned,
there is no evidence to suggest that the land was not returning a profit at this

time.

321 Wai 898, 3.4.226, at [255].

3.

]

2 Wai 898, AG9, at 495.

3235 Wai 898, 3.4.226, at [260].
324 Wai 898, AGY, at 483.
325 Wai 898, 3.4.226, at [265].



2065.

260.

267.

Claimant counsel cite Dr Hearn as saying that “poor management” of the
Oparau Scheme “resulted in the reversion of the land and considerable
financial loss”, and that this supports the claimants’ view that the land was
returned in a poor state.” However, Dr Hearn states that “poor management
of Mahoenui, Oparure and Waimiha resulted in the reversion of the land and
considerable financial loss” (emphasis added). However, Dr Hearn was
referring to the management of Mahoenui, Oparure and Waimiha schemes
early on in their history. The Crown submits that there is no evidence to
indicate that any such reversion at this time relates to the state in which the

land was ultimately returned, in any event.

Claimant counsel say that the Crown failed to ensure that the claimant’s had
legal access to their Tiritirimatangi motu (part of the Oparau Station) over the
Pakeha-owned Pirongia West 2B3D block.”  Claimant counsel acknowledge
that the matter of the access to Tiritirimatangi is presently before the courts,
but nevertheless seeks a finding in relation to Treaty principles that the
Crown’s management of the Oparau land development scheme failed to rectify

the problem of access to Tiritirimatangi.’

The Crown says that without
further information about the Crown’s alleged failure to ensure access, the
Tribunal is unable to make such a finding.

The claimants say that an important taonga found at Tiritirimatangi (by some

junior naturalist boys),”

called Taumata Atua, has ended up at a museum and
should be returned.”™ The Crown notes that the Tribunal’s jurisdiction relates
to prejudice to Maori caused by the Crown’s acts or omissions. The Crown
says that it is not clear what act or omission the Crown is (or was at the time)

responsible for, with respect to this issue.

Wai 898, 3.4.151

268.

Claimant counsel say that the Waitomo, Waimiha, Te Hape and Tiroa land
development schemes prevented owners from utilising traditional food sources
they once had on those lands and that, while some traditional activities were

permitted by the Crown, it was now the Crown, and not Maori, deciding if,

32 Wai 898, AGI(b), at 14.
327 Wai 898, 3.4.226, at [269).
328 Wai 898, 3.4.226, at [270].
329 Wai 898, N34, at [15].

330 Wai 898, 3.4.226, at [269].



when and how they could use their traditional food sources.” The Crown
submits that the limitation on certain owners’ rights was necessary for
development schemes to achieve their objectives. Further, claimant counsel
cite no evidence to describe the extent to which owners were prevented from
utilising traditional food sources on their lands, or the extent to which the
effect on owners was mitigated in respect of these schemes. The Crown
submits that limitations on owners’ rights were reasonable in the

circumstances.

Wai 898, 3.4.227

209.

270.

Claimant counsel say that the Crown’s removal of much of the Waimarino
block lands for the purpose of balloting farm lots to Pakeha Returned
Servicemen was in breach of the Treaty of Waitangi. Counsel says that there
was no such reward for the Maori Returned Servicemen, several of whom were

Ngati Hikairo.”

The Crown reiterates the response set out in the Crown’s generic closing
submissions on land development schemes: the Discharged Soldiers Settlement
Act 1915 made no distinction between Maori and Pakeha returned servicemen,
and there is no suggestion of any policy for differential application of that Act.
Section 23 of the Servicemen’s Settlement and Land Sales Act 1943 explicitly
protected Maori land from potential alienation through the operation of
ballots. As Maori land was not subject to the Servicemen’s Settlement and
TLand Sales Act 1943, the settlement of Maori servicemen on Maori land was
dependent on the owners agreeing to make the land available. The evidence
indicates that the Department of Native Affairs would look to settle Maori ex-

servicemen as far as possible on land owned by Maori.” Dr Hearn states that

there was “an avowed determination to treat Maoti and Pakeha alike”. >

331 Wai 898, 3.4.151, at [221].
332 Wai 898, 3.4.227, at [70].
33 Wai 898, AGY, at 528, 529.
33 Wai 898, A69, at 526.



TOPIC 20 & 21 - ENVIRONMENTAL ISSUES

Introduction

271.

272.

These submissions respond to aspects of the following claim and the relevant
claimant-specific closing submissions concerning damage caused to Te Ana

Ureure (Maniapoto’s Cave) by the nearby excavation of limestone:

271.1  Wai 1606: claim by Liane Ramari Green on behalf of herself and on
behalf of Ngati Pechi/Ngati Te Kanawa.””

In respect of other claims relating to environmental issues, the Crown relies on

. . . . . . 3%(
its generic closing submissions on that topic.™

Substance of the claim

273.

274.

One of the key aspects of the claim relating to Te Ana Ureure is that damage
was caused to the cave during the extraction of limestone in the early 1960s

and that local authorities took no effective action to protect the site.””’

Another key aspect outlined in the claimant specific closing submission was
assertions of environmental damage caused through the discharge of waste

water through the cave from nearby limestone quarries.’”

Crown response

275.

The claimant, Liane Green provided evidence that focused on damage caused
by the excavation of limestone in near vicinity to the cave. She stated that
from 1966 all the land on Pukeroa Hangatiki A55 “was blown up for the
mining of limestone.” She said that three companies were mining limestone
and that explosions had damaged the cave.” She then said “The laws did not
have any weight to stop what was happening ... At one stage they were
allowed to come to within 33 feet of the cave with their mining and

95340

explosions. Following that, she said that her relatives commenced Court

action against one of the limestone companies, seeking compensation for the

35 Amended claimant specific closing submissions on behalf of Wai 1606, Wai 898, 3.4.169(a), at [36] to [50].

36 Closing Submissions of the Crown on Environmental Issues and Te Moana, Wai 898, 3.4.83.

337 Wai 898, 3.4.169(a), at [36]-[38], [42].

338 Wai 898, 3.4.169(a), at [41], [43]-[50].

39 Amended joint brief of evidence of Liane Ramari Green and Sonny Te Ako Tahi in support of claim by Liane
Green (Wai 1606), Wai 898, S50(c), at [64].

340 Wai 898, S50(c), at [65].



276.

277.

278.

damage and for “breaking the agreement in the lease about protecting the

341
caves”.

She provided some documents including various leases but none of them

include the lease referred to by her.”?

Pukeroa Hangatiki A55 is a small parcel originally containing 11 acres.”” In
1972 a two-acre portion of the block containing Maniapoto’s Cave was set

apart as a Maori reservation as a place of historical interest for the common

344

use and benefit of Ngati Maniapoto.”™ The site is shown in the image below:

\

The documents supplied by the claimants include a Department of Maori
Affairs alienation notice indicating that on 23 October 1963 the Maori Trustee
had executed a quarrying grant or lease to Te Kuiti Fertiliser Limited on behalf
of the owners of Pukeroa Hangatiki A55 for a period of three years from 1
February 1963 with no right of renewal. The alienation notice states the

royalty was to be 2/- per ton with a minimum royalty of £1,000 per annum.’®

3

r

3

g

1 Wai 898, $50(c), at [67].
2 Wai 898, S50(a) and S50(f).

343 Wai 898, S50(f), at 51.
34 NZ Gazgette 1972, at 1342, see Wai 898, S50(f), at 61.

3

r

5 Wai 898, S50(f), at 59.



279.

280.

281.

282.

The Crown submits those figures indicate the company was able to extract at

least 10,000 tons of limestone per year from Pukeroa Hangatiki A55.

The Maori Land Court’s memorial schedule for Pukeroa Hangatiki A55
includes an entry for an order under section 438 of the Maori Affairs Act 1953
dated 11 February 1964 vesting the block in John Seymour Wooster, Tau

Haereiti, Pereiha Punaruku, Mita Te Kanawa and Rangi Moerua as trustees.”

The claimants also supplied two newspaper articles relating to an action taken
in the High Court in Hamilton in 1965 by the trustees of Pukeroa Hangatiki
A55 (John Seymour Wooster, Pereiha Punaruku, Tau Haereiti, Mita Te
Kanawa and Rangi Moerua) against Maniapoto Lime Limited. Those articles
indicated the plaintiffs were seeking damages for failure to pay royalties, for
breach of a lease, and for expenses.”” The article stated: “The claim relates to
land at Hangatiki leased by a Maori trustee on behalf of the owners” and “a
condition of the lease between the Maori trustee on behalf of the Maori
owners ... was that the company would not carry out its operations within an

outline of 33 feet around the site of Maniapoto’s Cave.”?*

The claimants have not supplied information on the outcome of this action
and the use of the words “Maori trustee” in the article could be taken to
indicate the Maori Trustee, rather than the section 438 trustees, had some
involvement. However, the Hamilton High Court’s file on that case has been

deposited at the Auckland office of Archives New Zealand. The description of

349

that file of the Archives New Zealand online database (Archway) reads:

John Seymour Wooster of Otorohanga, farmer, Tau Haereiti of
Otahuhu, railway employee, Pereiha Punaruku of Te Kuiti, pensioner,
Mita Te Kanawa of Waitomo, farmer and Rangi Moerua of Te Kumi,
pensioner as Trustees for the owners of Pukeroa Hangatiki A55 v The
Maniapoto Lime Limited (In Liquidation) of 413 Windsor House
Auckland, quarry owners

It appears the owners entered into a further mining lease on 1 February 1966

: 350
for a term of six years.

346 P Berghan, Block Research Narratives, Wai 898, A60(a), at 11171.

37 Wai 898, S50(f), at 31-32.

348 Wai 898, S50(f), at 31.

3499 BCDG 14616 A1492 Bx 217 A4839 1964-65, Archives New Zealand, Auckland.

350 M Cunningham, “The Environmental Management of the Waipa River and its Tributaries”, Wai 898, A150,
at 173.



283.

284.

285.

286.

In 1972 the Maori Trustee, acting on behalf of the owners of Pukeroa
Hangatiki A55 pursuant to Part XXIII of the Maori Affairs Act 1953, extended

the mineral lease to the Te Kuiti Fertiliser Company Limited.™

The Crown submits the limestone excavation within Pukeroa Hangatiki A55 is
likely to be the area shown in the image above between the road and the cave

that appears to be now covered with water.

The Crown notes that in her evidence, Ms Green placed much focus on the
damage caused to the cave in the mid-1960s and placed little weight on

environment damage caused by the discharge of waste water through the cave.

The Crown submits there is not enough information on the record of inquiry
to justify a finding of breach of the Treaty by the Crown in relation to damage

to the cave in the mid-1960s. The situation appears to be that:

286.1  Pukeroa Hangatiki A55 is a small block of land and it is likely that
extensive limestone exaction on that block would have some effect

on the cave;

286.2 A mineral lease was issued in 1963 that allowed extensive limestone
excavation within the small parcel known as Pukeroa Hangatiki A55.
A copy of that lease has not been placed on the record of inquiry but
it appears it contained a provision that mining was not to be

undertaken within 33 feet of the cave;
286.3  In 1964, section 438 trustees were appointed;

286.4  In 1965, the trustees took action in the High Court against the mining
company claiming unpaid royalties and breach of the lease. That
breach appears to have included an allegation of damage caused to
the cave. The decision of that Court has not been placed on the
record of inquiry so it is impossible to know if the Court upheld the

allegation of damage to the cave;

286.5 The Crown submits that the reference to the “Maori trustee” in the
newspaper article probably refers to the section 438 trustees and not

to the Maori Trustee. The Crown submits further that the trustees

351 Wai 898, S50(f), at 60.



287.

288.

289.

for the owners exercised their rights by taking civil action against the
mining company. The Crown submits the alleged damage to the cave
was not caused by an action or inaction of the Crown and

consequently there was no Treaty breach by it;

286.6 A further mineral lease was issued by the owners in 1966 for a further

six year term; and

286.7 In 1972, the mineral lease was extended for a further term. ‘This
indicates the owners of Pukeroa Hangatiki A55 were not necessarily
unhappy with mining being undertaken on their land. That same

year, the site of the cave was made a Maori reservation.

While Ms Green appears to have focused in her evidence on damage to the
cave in the 1960s, the claimant specific closing submissions focuses much
more on environmental damage caused to the cave through the discharge of
waste water through it from mining operations on adjacent or nearby land and
assert that local authorities failed to take effective action to remedy the

: s 352
situation.

The Crown acknowledges that discharge from nearby limestone works have
flowed through the cave but it submits the environmental effects of that
discharge have been overstated by the claimants, and in the long term, those

effects are minimal.

The Crown notes that claimant counsel has acknowledged that issues with the
consent regime concerning the discharge of water from nearby limestone
works have been rectified™ and it submits that any prejudice to the claimants

from the discharge did not arise from any action or inaction on its part:**

The Crown’s Treaty responsibilities are to ensure that that statutory
framework within which local authorities operate is consistent with the
principles of the Treaty. The Crown does not exercise control over local
authorities and is not responsible for the particular decisions that they
make.

352 Wai 898, 3.4.169(a), at [47]-[50].
353 Wai 898, 3.4.169(a), at [49].
354 Crown Statement of Position and Concessions, Wai 898, 1.3.001, at [1017].



TOPIC 23 - SOCIAL AND CULTURAL ISSUES

Introduction

290.

These closing submissions respond to specific aspects of claimant closing
submissions concerning social and cultural issues. In addition to the
submissions outlined below, the Crown relies on its generic closing

. . . . . 3"5
submissions in respect of social and cultural issues.™

Employment: Wai 1499 (Ngati Mahuta)

The claim

291.

292.

The Wai 1499 claimant makes allegations in relation to employment
opportunities on Taharoa C Block, which is mined for iron sand by New
Zealand Steel. Claimant counsel states that the mining licence agreement
between the Maori owners and New Zealand Steel included a term that New
Zealand Steel would “as far as possible draw on local employment for the
mining labour force”.” Claimant counsel submits, however, that few local
Maori have been hired, and largely only for manual labour.””” According to

claimant counsel’s summary of the evidence, this is due to a lack of suitably

qualified Rohe Potae Maori to carry out other available jobs.”

Claimant counsel asserts that “[b]y assuming control of the lands that the
claimants had a property guarantee over, the Crown created an analogous
trustee-beneficiary relationship”.”” Claimant counsel argues that, as a result of
this relationship, the Crown had a duty to actively protect the claimants’
interests, including “by ensuring that the Company assured the claimants that
they would be employed by the Company as well as being trained, if the
claimants required training”.*” Claimant counsel submits that the Crown had
an opportunity to be involved in the lease discussions, and that while Crown
Law and the Mines Department did have some input into the lease

arrangements, this was limited to matters of mining operation. In claimant

35 Closing Submissions of the Crown on Social and Cultural Issues, Wai 898, 3.4.286.

3

&

3

&

6 Closing Submissions for Wai 1499, Wai 898, 3.4.171(a) at [260].
7 Wai 898, 3.4.171(a) at [266].

3% Wai 898, 3.4.171(a) at [267].
359 \Wai 898, 3.4.171(a) at [270].
350 \Wai 898, 3.4.171(a) at [272].



counsel’s submission, this was in breach of the Crown’s duty to ensure the

protection of the claimants’ interests.™'

Crown response

293.

294.

295.

296.

The Crown submits that the mining lease forms a contract between the
Proprietors of Taharoa C and New Zealand Steel Limited. The Crown is not a
party to that lease and therefore has no ability to enforce any of the provisions

of that document.

The Crown notes that claimant counsel asserts the lease contains a provision
that “as far as possible draw on local employment for the mining labour force”
and that provision does not contain any stipulation that local labour must be
used. Claimant counsel states that some local Maori have been employed but

that employment has been restricted to manual labour.””

The Crown notes that claimant counsel sources the assertion that the lease

363
” However, Mr Cleaver states he

includes that provision to the Cleaver report.
did not locate a copy of the final lease and only obtained a copy of a draft of

the lease.

The Crown submits that, with respect, the Tribunal should not make a finding

of Treaty breach against the Crown on this issue for the following reasons:
296.1  The lease is between a private company and Maori;
296.2  The Crown is not a party to that lease; and

296.3  There is some uncertainty whether the lease actually contains a
provision that the company would “as far as possible draw on local

employment for the mining labour force”.

Discrimination: Wai 1962

The claim

297.

Claimant counsel refers to evidence of incidences of racial discrimination, in

the form of racial segregation, experienced by the claimants in the Pio Pio and

1 \Wai 898, 3.4.171(a) at [273].
362 \Wai 898, 3.4.171(a) at [266].

363

P Cleaver, “Maori and Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry District

1880-20007, Wai 898, A25, at 255.



298.

299.

Pukekohe picture theatres from the 1940s to the 1960s.”* Evidence given by
other claimants of alleged discrimination, including segregation at the Piopio
picture theatre,””> Maori being banned from the Ohura valley “Cossie club™*

and discriminatory treatment of Maori at hotels,””’

is also cited in support of
the claim that, “in the absence of clear legislation outlawing it, Maori in New
Zealand were subjected to acts of racial discrimination until the enactment of

the Race Relations Act 1971,

The Wai 1962 claimants say that as a result of the Crown’s inaction, they have

oy . . . . 3(9
suffered humiliation and a consequent diminution of mana.™

The Wai 1962 claimants allege that the Crown, in breach of the Treaty
principles of active protection, partnership and good faith, “failed to prevent
or outlaw racial discrimination in New Zealand until the enactment of the Race

Relations Act 1971”.°° Claimant counsel submits that the Crown:

299.1 should have acted to ensure protection from discrimination was
implemented when it supported the UN Declaration Against Racial

Discrimination in 1965;371

299.2  should have implemented such protection when it signed the

Declaration in 1966;"" and

299.3  continued to breach its duties to Maori until the enactment of the

Race Relations Act 1971.%"

Crown response

300.

In response, the Crown records that the instances of discrimination referred to
by the Wai 1962 claimants were carried out by private individuals and not by

the Crown or on behalf of the Crown. The Crown’s ability to prevent such

364 Closing Submissions for Wai 1962, Wai 898, 3.4.172 at [33] to [35].
365 \Wai 898, 3.4.172 at [37).
366 \Wai 898, 3.4.172 at [40].
387 \Wai 898, 3.4.172 at [41].
368 \Wai 898, 3.4.172 at [44].
369 \Wai 898, 3.4.172 at [60].
370 \Wai 898, 3.4.172 at [10].

372 \Wai 898, 3.4.172 at [57].

[60]
[10]
7 \Wai 898, 3.4.172 at [56].
[57]
58]

373 \Wai 898, 3.4.172 at [58].



301.

302.

303.

behaviour is limited to the enactment of legislation and the enforcement of

such legislation.

The Crown says that the Race Relations Act 1971 was enacted to affirm and
promote racial equality in New Zealand and to implement the International
Convention on the Elimination of All Forms of Racial Discrimination (the

7% In accordance with Article 19, the Convention entered into

Convention).
force on 4 January 1969. The Race Relations Act 1971 came into force on
1 April 1972 New Zealand ratified the Convention on 22 November 1972.
In the absence of any technical evidence on the process undertaken by the
Government in implementing the Convention, the Crown submits it would be

unsafe to make any finding as that the Crown breached the Treaty owing to

any delay in enacting anti-discrimination legislation.

The Crown also submits that in assessing the claim it is important to consider
the historical context. The discussion and subsequent signing of the
Convention in the 1960s demonstrates the international community was only
then considering these issues. The evidence detailed by the claimants refers to
instances of racial segregation from the 1940s to the 1960s. The Crown
submits that there is no evidence to demonstrate that the Crown was somehow

behind the international community in seeking to deal with these issues.

Finally, the Crown repeats its submission in its generic closing submissions on
social and cultural issues that the Crown accepts it has an obligation under
Article III to treat all of its citizens equally, and any allegation of discrimination
would have to be assessed having regard to the identity of the perpetrator,
whether concerns were raised and to whom, and what the outcome was of any

. 376
concerns raised.””

Iwi Identity: Ngati Hikairo (Wai 1112, Wai 1113, Wai 1439, Wai 2351 and Wai

2353)

The Claim

304.

The claimants assert that Ngati Hikairo are an independent iwi and that it is up

to Ngati Hikairo what they call themselves.””” However, the claimants submit

374

Race Relations Act 1971, Long Title.

7 Race Relations Act 1971, s 1(2).

3

3

® \Wai 898, 3.4.286, at [76].

77 Closing Submissions for Ngati Hikairo, Wai 898, 3.4.226 at [471].



that the Crown has failed to recognise Ngati Hikairo’s status as an iwi, with the

consequence that it is excluded as kaitiaki of its taonga and whenua.” Two of

the claimants’ key complaints are:

304.1

304.2

Crown Response

While the Tainui Maori Trust Board has recognised Ngati Hikairo as
an iwi,”"” the Crown has recognised Ngati Hikairo as a hapi under
Waikato and Ngati Maniapoto in multiple Treaty settlement
processes, including the 1946 and 1995 Raupatu Settlements, the
Terms of Negotiation between the Crown and Ngati Maniapoto and
the 2010 Waikato Awa settlements.”

The Crown has failed to recognise Ngati Hikairo as an iwi in the iwi
classification section of the national census.” The claimants refer to
evidence of Mr Spelman that Statistics New Zealand declined Ngati
Hikairo’s application for inclusion as a separate iwi classification in
2009. The claimants submit that Statistics New Zealand’s criteria are
“unclear and subjective, appear to have been unilaterally developed
and to be unilaterally subject to change.” The claimants state that
they have not had an opportunity to participate in a review process,
and submit that the effect of Ngati Hikairo’s non-inclusion is that
their census respondents are likely to be included in the statistics for

other iwi,”®

305. In response to the Ngati Hikairo claimants’ allegations relating to the

identification of Ngati Hikairo in the Crown’s Treaty settlement process, the

Crown repeats its submissions on tribal identity in its generic submissions on

social and cultural issues.” 1In particular, the Crown highlights, as the Ngati

Hikairo claimants have noted, that iwi identity is a matter for whanau, hapu

and iwi to determine; such matters are internal to the group. Further, the

Crown submits that the definition of groups within Treaty settlements is

378 \Wai 898, 3.4.226 at
379 \Wai 898, 3.4.226 at
380 \Wai 898, 3.4.226 at
381 \Wai 898, 3.4.226 at
382 \Wai 898, 3.4.226 at
383 \Wai 898, 3.4.226 at

—

473].

480]-[482].

481] and footnote [549].
510].

514].

514]-[515].

—_— —

—_, — —

4 \Wai 898, 3.4.286, at [133]-[139].



306.

307.

308.

fundamentally affected by a number of non-Crown factors, including the way
in which groups choose to assert their tribal identities. The Crown submits
that those identities can change over time, including as a result of inter-

marriage, movement of populations, and for reasons of political expediency.

Any definition of a settling group within settlement legislation is likely to
reflect these and other complex factors. The Crown submits that, in the
absence of any analysis of these factors, there is an insufficient basis on which
to make a finding that the Crown has acted in breach of the Treaty or its

principles.

In response to the claimants’ allegations relating to Ngati Hikairo’s application
to Statistics New Zealand to be classified as an iwi for statistical purposes, the
Crown disputes the claimants’ allegation that the absence of Ngati Hikairo in
the iwi classification guide would mean “many [Ngati Hikairo| people would
not realise that they could choose to state Ngati Hikairo and would tick the
Ngati Maniapoto box instead.”™ The Crown notes that the census form
includes ‘free text’ fields for respondents to indicate the name of their iwi.
Tony Spelman, who gave evidence on behalf of Ngati Hikairo, accepted this,™
and conceded that respondents are able to respond to the question regarding
their iwi affiliation with any grouping to which they are affiliated.” Mr
Spelman also accepted that the 2013 supplementary guide to the census stated
that the iwi classification section was a guide only and that all iwi names are
counted whether or not they were listed.”™ The Crown submits that the
availability of a free-text answer, combined with a note that the guide was
simply that, indicated to respondents that they could select their affiliations as

they wished. The Crown did not seek to control that choice.

The Crown also submits that the claimants’ evidence fails to demonstrate that
Statistics New Zealand was not clear on the process to be followed.”™ The
claimants cite excerpts from the “Project Review and Closure Report”, a report
in relation to the iwi classification update for census 2011 project, in support

of their claim. The Crown submits, however, that while that report did note

5 Brief of Evidence of Tony Spelman, Wai 898, N18, at [31].
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Answers to Crown questions of cross-examination by Tony Spelman, Wai 898, N18(c), at [2.1.1].
7 Wai 898, N18(c), at [2.1.2].
¥ Wai 898, N18(c), at [2.1.4].

9 Wai 898, N18, at [30].



309.

310.

that some eatlier direction from the Standard Governance Board would have
been helpful in assessing applications,” it is also stated that the “project team

followed the process, and consistently applied good principles”.””"

This claim raises broad questions about the Crown’s role in the recognition of
iwi identity. Consistent with its generic closing submissions on tribal identity,
the Crown submits that the preservation of tribal identity is not a matter within
the Crown’s responsibility and control: iwi identity is a matter for iwi, hapu,
and whanau to determine. At a general level, the Crown submits that debates
between groups as to the recognition of iwi identity are appropriately dealt

with by those groups.

The Crown submits that its actions in relation to Ngati Hikairo’s identity have

been Treaty compliant.

Moveable Taonga

Wai 1500

311.

312.

Mr Henry, on behalf of Tuarau Te Tata Henare Whanau, gave evidence that
Te Karu Te Kemo (the blinking eye) was passed down to him and is currently
held at Te Papa Museum with other Waikato-Maniapoto taonga, including
Uenuku and Maungarongo.”” The claimants seek the return of Maungarongo,
the taiaha of Wahanui Te Huatare,” from Otago Museum to the whanau and
fwi. >

The Crown submits that its alleged role in the transferring of the custody of
this taonga is unclear from the evidence, nor is it clear whether Maungarongo
is housed at Te Papa or the Otago Museum. In the absence of such evidence,
the Crown says no finding of Treaty breach can be established, and nor can the

Crown respond in any further detail.

Wai 1112, 1113, 1439, 2351 and 2353

313.

Ngati Hikairo witnesses gave evidence about a taonga known as Taumata Atua,

found at Tiritirimatangi. According to evidence given by Barbara Moke, it was

30 Tndex to Annexures for Brief of Evidence of Tony Spelman, Wai 898, N18(a), at 63.

3

°

! \Wai 898, N'18(a), at 64.

92 Wai 898, 3.4.160 at [9].
% Brief of Evidence of John Hone Arama Tata Henry, Wai 898, O16 at [15].
3% \Wai 898, 3.4.160 at [9].



314.

5

likely one of the eatliest taonga in the Kawhia area™ and was deliberately

buried in a cliff overlooking Kawhia moana to protect the people and for

396

important spiritual reasons.”” It was not lost when it was unearthed by two

boys.” Ms Moke describes how Taumata Atua was part of a Te Maori
exhibition that travelled to America, during which it was accompanied by

respected elders.””  According to the claimants it is currently in Waikato

Museum, protected under the name Te Arikinui, Dame Te Atairangikaahu.””

John Pouwhare’s evidence was that the people want it returned to

Tiritirimatangi."" Frank Kingi Thorne expressed a similar perspective, saying

its: “place and purpose is at Tiritirimatangi in order to protect the descendants

of Rakataura and Hoturoa.”*"!

The Crown notes that his Honour, Judge Ambler, questioned Mr Thorne
about the practicalities of the return of the Taumata Atua. The following

exchange occurred:

Judge Ambler

Yes. Finally can I take you to #A98(b). At paragraph 3 at the bottom of
that paragraph, you refer to the Taumata Atua is found.

Frank Thorne
Yes.
Judge Ambler

And you talk about its proper place being on Tiritirimatangi and 1
understand the sentiments of what you say, but I just do not understand
how that is practically done today with the risk of further fossicking and
people taking —

Frank Thorne

Ae, ae.

Judge Ambler

— 50 how do you address that in the modern day?
Frank Thorne

That’s a good question. I live in amongst Ngati Maru and Ngati Maru is
dealing with the same situation with another Taumata Atua called Maru
Tuahi which they’re trying to deal with how do they return it back into
their rohe and should it be returned back into their rohe. The same

395

Brief of Evidence of Barbara Ann Pareatai Moke, Wai 898, N35 at [§].

3% Wai 898, N35 at [8] and [14].
37 Wai 898, N35 at [8].
3% Wai 898, N35 at [12].
% \Wai 898, N35 at [11].

400

Brief of Evidence of John Tukotahi Pouwhare, Wai 898, N34 at [16].

! Transcript of Hearing Week 7, Wai 898, 4.1.12 at 36.



issues are, you know, are we spiritually and culturally capable of dealing
with that and is it, who’s going to protect it and is it protectable if it’s in
an open farmed area which is eroding. There’s all kinds of issues, but
that’s the constant sentiment from the whanau that it doesn’t belong in a
museum, that if it’s not going to be put back on the land, then it should
somehow be imbued in the harbour, but then the same issue is going to
come up so that is an issue that we need to try and figure out.

315. The Crown is not aware of any specific allegation of Crown wrongdoing in
relation to the Taumata Atua, but submits that the exchange between Mr
Thorne and Judge Ambler highlights the practical difficulties encountered in

the management and protection of taonga.

Wahi tapu
Construction of the North Island Main Trunk Railway

316. A number of claimants have raised issues relating to interference with or
damage to urupa and other wahi tapu during the construction of the railway
402

line The Crown notes that these takings have been responded to in the

Crown’s generic submissions on the North Island Main Trunk Railway."”

Claims relating to the Resource Management Act

317. A number of claims raise allegations that the Resource Management Act 1991
(RMA) and its processes do not provide adequate protection for wahi tapu.

For example:

317.1  The Wai 2134 claimants submit that the Crown has failed to protect
wahi tapu from degradation with respect to the Aotea Estate

s 404
subdivision.

They say that Environment Waikato granted a permit
to Aotea Estate Limited in 1998 in relation to a subdivision on the
Aotea Harbour Peninsular, even though, they allege, their evidence

demonstrates that no consultation with local Maori occurred.*”

317.2  The Wai 1410 (Ngati Te Wehi) claimants allege that the Crown has
caused or allowed environmental degradation in their rohe, leading to

the loss of significant wahi tapu and resources, including at

402 See for example: Closing Submissions for Wai 762, Wai 898, 3.4.170(a) at [337]-[358]; Counsels’ Closing
Address for Ngati Tutakamoana and Ngati Hopu, Wai 898, 3.4.150, at [4.1]-[4.10]; and Closing Submissions
for Ngati Raerae, Wai 898, 3.4.175(b), at [40]-[42].

403 Closing Submissions of the Crown on the North Island Main Trunk Railway, Wai 898, 3.4.293 at [391]-[411].
404 Closing Submissions on behalf of Ngati Patupo-Aotea, Wai 898, 3.4.214 at [4.5].
405 \Wai 898, 3.4.214 at [4.6(a)].



318.

319.

320.

)6

4¢ o
Maukutea. A number of resource consent applications were made

in respect of the Maukutea subdivision. The claimants say that one

" and that

application to subdivide was granted despite opposition,"
the only option for iwi to express their values, concerns and
expectations about the subdivision was through the submissions
process.®  They say that consent conditions were ignored and
developers continued to desecrate wahi tapu despite being made

: 409
aware of their presence.

317.3  Both the Wai 2134 and the Wai 1410 claimants say that the Crown
failed to provide any guideline or direction to those seeking to build

- . —1: 410
on or near Maori land and wahi tapu.

In response, the Crown refers to its submissions on the availability of
“widespread consultation” under the RMA,"" and the adequacy of the RMA in
providing protection for Miori interests."” The Crown submits that its duty in
this context is to ensure that the legislation under which decision makers
operate is Treaty compliant. Particular decisions made under the RMA by local
authorities and the Courts are not decisions made by or on behalf of the

Crown.

The Crown also submits that, while over time it has undertaken initiatives and
enacted legislation to protect wahi tapu, it cannot absolutely prevent
interference with, or damage to, the wahi tapu of Rohe Potae Maori. Other

groups, including land developers, play an important role.

In response to the specific claims above, the Crown refers to evidence given by

David Robson on behalf of Heritage New Zealand Pouhere Taonga. Mr

406

Closing Submissions on behalf of Davis Apiti regarding LLand Development at Aotea Harbour, Wai 898,

3.4216 at [3.5].
47 \Wai 898, 3.4.216 at [3.8(b)].

408 \Wai 898, 3.4.216 at [3.8(d)].

409 \Wai 898, 3.4.216 at [3.8(c) and (£)].

10 \Wai 898, 3.4.214 at [4.9]; Wai 898, 3.4.216 at [3.13].
411 \Wai 898, 3.4.286, at [96].

2 \Wai 898, 3.4.286, at [107]-[112].



Robson gave evidence in relation to site damage at Maukutea, Aotea.” He

explained the sequence of events as follows:

320.1

320.2

320.3

320.4

The original archaeological site assessment and resource consent of
1998 were sighted by Heritage New Zealand."* The archaeological
sites, including a pa site, were avoided by the development, and a
condition was included in the resource consent that Heritage New
Zealand was to be advised if any unrecorded archaeological material

415
was uncovered.””’

In 2003, work was undertaken on the subdivision in relation to
archaeological sites for which an authority had not been granted."*
The contractor was advised to cease work immediately once photos
were shown to the Regional Archaeologist in Tauranga of two shell
middens that had been substantially modified and shell scatters on the

slopes.*’

No further intact sites were identified but an authority to complete
the works was sought. The applicant was required to consult and
meetings were held on-site and at marae. The development was

strongly opposed by a number of marae, iwi and hapt.*"

An authority was granted on the basis of adequate consultation and
the fact that the midden sites were already substantially destroyed.
The decision was appealed to the Environment Court by Ngati Te
Wehi. Mediation occurred and it was agreed that the pa site was to be
protected by a heritage covenant, and the correct iwi authority was to
be included on the authority document. Procedures for authority
applications in relation to future house construction at Maukutea

were also developed.””

413

414

415

416

417

418

419

Statement of evidence of David Nikorima Robson on behalf of Heritage New Zealand Pouhere Taonga, Wai
898, T10, at [28]-[34].

Wai 898, T10, at [28].
Wai 898, T10, at [28].
Wai 898, T10, at [29]-[30).
Wai 898, T10, at [30].
Wai 898, T10, at [32].
Wai 898, T10, at [33].



321.

The Crown submits that the above description of events demonstrates the
reality that legislation and Crown initiatives are only one part of the solution in
protecting wahi tapu, but that the legislation and the Crown’s actions have
been Treaty compliant in this case. The Crown submits that engagement with
Heritage New Zealand at an early stage, both by developers and iwi, hapa, local
authorities and the general public, is required to ensure protection is timely and

therefore effective.

Rongomai Te Kikara

322.

323.

The Wai 587 claim (Ngati Péhi me Ngati Te Kanawa) in part concerns
Rongomai Te Kakara, a kohatu wahi tapu on the Tawarau River that was

420 : :
Claimant counsel submits

revered as an ancient gathering place for healing.
that “the Crown allowed the destruction and desecration of wahi tapu by
allowing Clearwater Hydro Ltd. to destroy ... Rongomai Te Kakara by

dynamite in order to allow a direct route for the Tawarau dam pipes intake.”*

The claimants’ allegations include that:

323.1  'The initial letter on 11 July 2006 secking the agreement of the
Marokopa Marae Committee to the original proposal using a pipeline
along Speedy Road was misunderstood by the hapua, but came to be
used as showing their consent in the Resource Management Act

process despite changes in the pipeline route.*”

323.2  There was inadequate consultation with Ngati Te Kanawa and Ngati
Péhi during the consent process, and their opinions and beliefs were

: 3
ignored.”

323.3  Crown processes, officials and legislation failed to reveal “plans to
allow Speedys Road Hydro Ltd full access to Wahi Tapu sites in order
to harness the Tawarau River for their commercial projects”, and that
led to the desecration of wahi tapu in breach of the Crown’s duty of

. .44
active protectlon.

420

Closing Address of Counsel for Wai 587 Claims Ngati Péhi me Ngati Te Kanawa, Wai 898, 3.4.177 at [6.1].

21 \Wai 898, 3.4.177 at [6.5].

22 Wai 898, 3.4.177 at [6.14].

423 \Wai 898, 3.4.177 at [6.18]-[6.19].
4 Wai 898, 3.4.177 at [6.20]-[6.22].



324. The Crown acknowledges the anguish caused by the destruction of Rongomai

325.

3206.

Te Kakara. The Crown submits, however, that Treaty-compliant processes
were available to assist with the protection of Rongomai Te Kakara. Ms
Willison-Reardon agreed with the Tribunal that engaging in these processes to

: : 425
ensure protection was impottant:

Judge Ambler

The other point I just wanted to raise with you was that regardless of the
resource consent process, I imagine that that land owner may have been
able to blow up that rock many years before. And so that to me suggests
that there is a real challenge to you and others to take those steps in
terms of the processes available to have those wahi tapu identified so
that there is some protection. Would you agree with that?

Natasha Willison-Reardon

Yes, ae.

Mr Robson gave evidence of Heritage New Zealand’s role in this matter. He
explained that Heritage New Zealand was asked on 24 February 2010 to help
protect Rongomai Te Kakara, but “[b]y the time Heritage New Zealand was
informed it was too late to trigger the interim registration provisions to delay
the works”.*** Subsequent delay of works by the Waikato Regional Council
provided time for information on the rock to be found.”” However, as
Mr Robson details, no archaeology was present to force avoidance of the site:
“li]f archaeology such as burials or rock art had been found there, then the
significant Maori values and the adverse effects on those values may well have
merited declining an authority”.”® Mr Robson explains that if Heritage New
Zealand were informed earlier, registration as a wahi tapu may have been

possible, and the New Zealand Historic Places Trust (as it then was) may have

submitted on the resource consent and supported any subsequent appeal.””’

Crown counsel questioned Ms Willison-Reardon on the claimants’ engagement

with Heritage New Zealand:™"

Geoffrey Melvin

Had you notified or taken steps to register your sites with the New
Zealand Historic Places Trust —

* Hearing Week 12 Transcript, Wai 898, 4.1.21, at 988.

426 \Wai 898, T10, at [49].

27 \Wai 898, T10, at [49].

428 \Wai 898, T10, at [50].

429 \Wai 898, T10, at [51].

0 Hearing Week 12 Transcript, Wai 898, 4.1.21, at 979- 980.



327.

328.

329.

Natasha Willison-Reardon

Yes.

Geoffrey Melvin

— before 20067

Natasha Willison-Reardon

In 2000. Specifically for these sites.
Geoffrey Melvin

Yes, I understand that in the course of this issue arising you approached
the New Zealand Historic Places Trust to attempt interim registration of
the wiahi tapu.

Natasha Willison-Reardon
Yes.

Geoffrey Melvin

Is that correct?

Natasha Willison-Reardon

Yes.

It is unclear from this exchange whether Ms Willison-Reardon was referring to
earlier involvement with Heritage New Zealand to that detailed by Mr Robson.
However, the only reference to engagement with Heritage New Zealand in Ms
Willison-Reardon’s affidavit is in early 2010.%' On this basis, it is reasonable to
conclude that Heritage New Zealand was not approached on this specific issue

until this date.

The Crown submits that the destruction of Rongomai Te Kakara is extremely
unfortunate, but that the Crown evidence demonstrates the availability and
utility of protective measures, provided they are engaged at an early stage. The
Crown refers to Mr Robson’s evidence on the advocacy provided by Heritage
New Zealand on the management and protection of wahi tapu and taonga in

relation to planning documents, including resource consents.*”

The Crown also acknowledges Mr Robson’s evidence as to the need for local
authorities to support the involvement of iwi/hapu and agencies such as

Heritage New Zealand at the outset where projects potentially affect cultural

3

heritage resources.”” The Crown submits, however, that the Crown is not

L Statement of Evidence Natasha Willison-Reardon mo Wai 587, Wai 898, 549, at [118].
2 See Wai 898, 'T'10, at [54]-[56].
33 \Wai 898, T10, at [53].



responsible for any failure of local authorities to do so, as local authorities are

not the Crown, nor the Crown’s delegates."

Wai 928 (Ngati Raerae)

330.

331.

332.

The claimants allege that telephone cables were placed through a Ngati Raerae

435

urupa, Te Urupa o Katiaho ki Ongarue, in the 1970s,™ which they discovered

in June 2013.*° According to the claimants, the urupa is situated on a paper

8

road™ and no consultation occurred with Ngati Raerae.”® Claimant counsel

submits a Crown agency would have allowed the cable to be put in originally.*’
The claimants say that attempts were made by Ngati Raerae to prevent a cable
upgrade and provide further protection for the urupa, but Chorus NZ refused

S : 440
to engage mn dlSCuSSlOI’lS.

The claimants further note that research established that the cable deviated off
the Ruapehu District Council administered roadway and onto private Maori
land, and the company has therefore agreed to remove the cable “on terms that

»#1 Claimant counsel submits this has alleviated the

best suit Ngati Raerae.
need for urgent action."” However, counsel submits that the Crown has failed
to protect Ngati Raerae wahi tapu in breach of the principles of the Treaty.*’
Further, counsel asserts that the conduct of Chorus NZ “may be attributed to
the Crown as having been authorised under the RMA to undertake public

WOtkS” 444

The Crown says that there is insufficient evidence in respect of the original
laying of the telephone cable so as to attribute any fault to the Crown. While
claimant counsel has submitted that a Crown agency must have authorised the

original placement of the cable, there is no evidence on which to base this

434

See: Closing Submissions of the Crown on Local Government, Wai 898, 2.4.290; Crown Memorandum

Providing Responses to Follow-Up Questions from Hearing Week 16, dated 23 January 2015, at [25]-[37];
and Crown Closing Submissions — Response to Claimant Specific Submissions on Local Government.

5 Wai 898, 3.4.175(b) at [217].

6 Amended Brief of Evidence of Eliza Rata in Support of Wai 928 Ngati Raerae Claim, Wai 898, Q30(b), at
[106].

7 Wai 898, 3.4.175(b) at
8 \Wai 898, 3.4.175(b) at
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333.

334.

statement. There is also a lack of evidence regarding any notification or
consultation processes undertaken in relation to the laying of the cable,
whether there was any opposition and whether those laying the cable were
aware of its deviation onto private land. Ms Rata was not able to provide any
significant detail on these matters in her brief of evidence. For example, she

445
states:

106. However, in June 2013, we discovered that telephone cables had
been placed through the urupa during the early 1970s. We were told by
Ruapehu District Council that this occurred because of the Paper
Roadway that encroached over half of the urupa site allowing access to
the site for government agencies wishing to undertake works such as
laying the telephone cable. We were told that the telephone cables
needed to be upgraded and that this was going to occur.

107. As a hapu we had no prior knowledge of the paper roadway or the
desecration of our waahi tapu. Very little could be recalled amongst the
descendants of the landowners, kaumatua or hapu. 1 believe this is
because there had never been consultation between the Crown agencies
and us. However, one of our kuia, Nanny Cindy, told me that she
remembered that everybody was away in Te Kuiti at a tangi for 5 days
and when they came back the cable had been put in. Our whanau knew
there were still 3 koiwi left in this urupa.

Further, the Crown rejects the argument that Chorus’ acts in laying the cable
could be attributed to the Crown because Chorus has acquired authorisation
under the RMA to undertake public works. Claimant counsel has provided no
argument as to the basis on which Chorus’ actions could be considered to be
done by or on behalf Crown. Chorus has requiring authority status under the

RMA," but is a private company which is not subject to the Crown’s control.

The Crown notes that the claimants have reached an agreement with Chorus
regarding the removal of the cable. The Crown submits that, in the
circumstances, there is a lack of evidence to show any Crown action or

omission has caused prejudice to the claimants.

Wai 1500

335.

The Wai 1500 claimants make two claims in respect of the Waikato Valley

Authority’s works on the Waipa River:

5 Wai 898, Q30(b), at [106] and [107].

46 Telecommunications Act 2001, s 69XI.



335.1  They allege that in the early 1960s the Waikato Valley Authority took
dirt from Kaariki urupa,”’ situated on the banks of the Waipa
River," to build the stop banks for the Waipa River,"’ but consulted
the wrong people. They say that the Authority was also made aware
of the proximity of their removal works to the urupa on two
occasions, but ignored those warnings and ultimately damaged the

450

urupa.”™ They say no apology has been received.”"

3352  The claimants also allege that when the Waikato Valley Authority
diverted the Waipa River and subsequently constructed stop banks,
they submerged or destroyed a taonga (a sandstone rock) situated
where the Mangawhero and Waipa rivers combine. The claimants
submit that the Authority failed to consult with the claimants.*” The
sandstone rock is both historically and culturally significant to the
claimants due to its role in the 1822 battle between Ngapuhi and

: 3
Maniapoto.”

336. The Crown submits that the Tribunal would require further evidence in order

to determine whether the particular actions and omissions of the Waikato
Valley Authority identified above were in breach of the Treaty and its

principles.

Wai 691, 788 and 2349

337. The claimants state that 8 acres of land were compulsorily taken from

Kinohaku East 4B1 for Piopio School. They say that Nui Ratimera and his
Aunt, Putuputu Tohoro, objected to the taking on the basis that the land was a
kainga and contained the graves of Nui Ratimera’s two children.™ At a
subsequent meeting it was determined that the gravesites were not on the land

5

to be taken.” The claimants state that a hearing was held to hear the

objection (although the objectors could not attend) and the land was

447

448

449

450

451

452

453

454

455

Wai 898, 3.4.160 at [28].

Closing Submissions for Wai 1500, Wai 898, 3.4.160 at [17].

Wai 898, 3.4.160 at [19].

Wai 898, 3.4.160 at [28].

Wai 898, 3.4.160 at [21].

Wai 898, 3.4.160 at [14].

Wai 898, 3.4.160 at [20].

Closing Submissions on behalf of the Claimants, Wai 898, 3.4.246 at 91.
Wai 898, 3.4.246 at 91.



subsequently taken.*

The Native Land Court subsequently determined that
£480 should be paid to Putuputu Tohoro.”” According to the claimants, in
the 1950s, when the school site was to be enlarged and encompassed the grave
sites, the Education Board determined that the remains could be removed and
reinterred.”® No trace of the remains was located, and the land proceeded to

be taken.”” Compensation was assessed for the enlarged taking.*”

Crown response

338.

The states that in this case the later taking in 1958 is the more problematic
because officials were informed that one of the areas being taken contained the
graves of Nui Ratimera’s two children. The Crown notes that those graves
have apparently never been located and it is possible that the bodies of the
children had been removed in the period between 1921 and 1958. The Crown
also notes that the owners of the two parcels of land taken in 1958 both

consented to their land being taken.*®!

Wai 1612

339.

340.

The claimants submit that the Crown allowed a boundary line to dissect a
temepara, an important wahi tapu. In 1899, when Hauturu East B No 2 block
was originally surveyed and subdivided, a boundary point was noted as
‘Pohatuiri’.  The claimants say that in 1910, when a temepara was erected
beside the original wharenui, they were not aware that it was situated over a
boundary line.*” The claimants submit the Crown was under a duty to ensure
any survey took account of wahi tapu, and by failing to do so, failed in its duty

to actively protect the land.*”

The claimants further say that as a result of a subsequent boundary dispute
with an adjoining landowner, when it was discovered that the boundary line

went through the temepara, it was agreed that the temepara would be buried

43 \Wai 898, 3.4.246 at 91-92.

457 \Wai 898, 3.4.246 at 92.

438 \Wai 898, 3.4.246 at 92.

439 \Wai 898, 3.4.246 at 93.

460 \Wai 898, 3.4.246 at 92.

41 D Alexander, “Public Works and other takings in Te Rohe Pétae District”, Wai 898, AG0(a), at 1445.
462 Closing Submissions on behalf of Te Hauauru Claimants, Wai 898, 3.4.140, at [4.3].

43 \Wai 898, 3.4.140, at [4.4].



where it stood.” Claimant counsel asserts that this was inconsistent with the

Crown’s duty of good faith towards its Treaty partner.*®

Crown response

341.

342.

343.

344.

In response, the Crown acknowledges the loss suffered by the Hauauru
claimants. The Crown, however, believes the issue arises not out of a survey
error but a simple mistake by the owners of Hauturu East B2 Section 2C who

placed the temepara in the wrong position.

On 31 March 1898, the Hauturu East B2 Section 2 block was partitioned into
six subdivisions by the Native Land Court. Those subdivisions were Sections
2A to 2F. The judge provided a definition of the boundary of Hauturu East
B2 Section 2C which read:**

commencing at a point just north of Rangihuia on the western Boundary
of Sec IIA thence west to old site of a house called Pohatu iri and thence
by a [swinging?| line to such a point on the western boundary as shall
enclose to South the following shares...

The Crown submits that boundary through Pohatuiri has remained to the

present day since it was surveyed in 1899 (ML 6745-6749).*”

That boundary can be seen on ML plan 9107 which was created in 1913.*"
The reason why two hashed lines are apparent on that plan, running a short
distance to the north-west and to the south (to form a “V” shape) near
Pohatuiri, is unknown because they serve no purpose and are not closed.
Perhaps the only reason for their presence on the plan is that they show two

relatively short fence lines.

Wai 1016

345.

The claimants allege that the Crown implemented processes that ultimately led
to the claimants’ urupa (Kariki urupa, located on Kariki Hill, being Orahiri
No.1 Section 20) becoming landlocked.”” According to the claimants, local

authorities dug up half of Kariki Hill (taken under the Public Works Act) for

464 \Wai 898, 3.4.140, at [4.3(h) and (i)].

465

466

467

468

Wai 898, 3.4.140, at [4.9].

Otorohanga minute book 32, at 83-84.

Statement of evidence of Dawn Huia Magner, Wai 898, S20(a), at 36.
Wai 898, S20(a), at 37.

9 Closing Submissions on behalf of Te Hauauru Claimants, Wai 898, 3.4.140 at [6.10).



% Local

stopbanks, despite the objections of some local tangata whenua."
authorities proceeded to take further land around the urupa, leaving it
landlocked and the claimants reliant on the farmer who leases the adjoining

land providing them with access.*"

Crown response

340.

347.

In response, the Crown believes that Kariki urupa is not landlocked and that
there is a roadway leading from the urupa to Otewa road. That roadway
appears to be unregistered Maori land known as Part Orahiri No.1 Roadway

3 472

and has been in existence since at least 191 Most of the roadway leading to
the urupa is formed but the final section from where a track appears to lead up

to the urupa is not formed.

The image taken from Google Earth below shows the urupa as the square shape
with the roadway running from it, with one unformed branch heading towards
the Waipa River but not providing access to a public road, and the other

branch ending at Otewa Road:

348. The Crown submits that this roadway provides legal access to Kariki urupa.

410 \Wai 898, 3.4.140 at [6.10(b)].
11 \Wai 898, 3.4.140 at [6.10(c) and (d)].
72 See ML 9079, Land Information New Zealand, South Auckland Registry.



WAI 1805 — CONCERNING THE SETTLEMENT OF WAI 51
Introduction

349. These closing submissions on behalf of the Crown relate to Wai 1805, a claim
by Josephine Huti Anderson for and on behalf of the Ruapuha Uekaha Hapu
Trust and the hapu of Ruapuha and Uekaha in respect of Hauturu East 8. The
claim concerns aspects of the implementation of the settlement of the Wai 51

claim relating to the Waitomo caves.

350. The Wai 51 claim concerned four land blocks associated with the Waitomo
Caves and which the Crown acquired under public works legislation between
1906 and 1911: Hauturu East 1A No 6 (3 acres), Hauturu East 1A5C (67 acres,
1 rood, 33 perches), Hauturu East 3B1 (1 acre, 2 roods, 13 perches) and
Hauturu East 1A5B (16 acres, 1 rood, 32 perches).”

351. The Wai 51 settlement was reached in 1990 by way of a formal mediation
pursuant to clauses 9A-9C of the second schedule to the Treaty of Waitangi
Act. The terms of the settlement included the return of a number of land
blocks, a commercial loan of $1m and the joint management of Waitomo cave
by Rupuaha and Uenuku hapt and the Department of Conservation. Without
recording the terms of agreement in full, it is sufficient to note for these
purposes that Hauturu East 1A6 and Hauturu East 3B1 were amalgamated and
re-vested in the original 22 owners as Hauturu East 8. Legal title to the land

vested in the trustees of the Ruapuha and Uekaha Trust (RUHT).

Jurisdiction

352. The Wai 51 claim was one of the first claims (if not the first) to be settled in
what might be described as the ‘modern era’ of Treaty settlements. There is no
settlement legislation giving effect to the provisions of the settlement and
consequently there is no statutory removal of the claim from the Waitangi
Tribunal’s jurisdiction. However, as the Crown recorded in its statement of
position and concessions and in legal submissions presented during the
interlocutory phase of this inquiry, it considers the Wai 51 settlement to be full
and final and it does not intend to re-negotiate its terms in the course of future

settlement negotiations with Rohe Potae Maori."”* The Crown submitted that

473 Wai 51, doc 1(c).
414 “Crown Statement of Position and Concessions”, (21 March 2012), Wai 898, 1.3.1, at [18] and “Crown
Memorandum — Legal Submissions” (30 July 2012), Wai 898, 3.1.527, at [33]-[38].



an inquiry into the same subject matter as Wai 51, or into the adequacy of the
terms of settlement, would carry the risk of disturbing a Treaty settlement into

which the parties entered in good faith.

353. The Crown submitted that the Tribunal should inquire into other claims that

relate to the Waitomo caves and the surrounding area if such claims are distinct
from the subject matter of Wai 51. Accordingly, the Crown accepted that the

Tribunal may inquire into:
353.1  claims and claim issues relating to Ruakuri and Aranui caves; and

353.2  Wai 1805, as pleaded in the statement of claim dated 25 August 2008,
at least to the extent that Wai 1805 relates to the implementation of
the Wai 51 settlement and not the historical grievances that the
settlement settled, or the adequacy of the terms of the Wai 51

settlement.

354. The Tribunal determined that it would adopt the Crown’s approach.*”

The substance of the claim

355. The claimant alleges the Crown is at fault because it failed to record and

implement the Wai 51 settlement agreement properly. As a result, the claimant
and the other beneficiaries of the Ruapuha Uekaha Hapu Trust have suffered

prejudice in that:*’

355.1  The RUHT was constituted under sections 436 and 438 of the Maori
Affairs Act 1953 and, by operation of transitional provisions in Te
Ture Whenua Maori Act 1993, is now an ahu whenua trust. Such a
trust is not an appropriate entity for the vesting of Hauturu East 8 as

a settlement for Ruapuha and Uekaha in that:

355.1.1 A right of succession accrues to the beneficial owners of
Hauturu East 8, contrary to the intent of the settlement

agr cement;
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“Decision of Presiding Officer on behalf of the Rohe Potae Tribunal Panel on Scope of Inquity Issues”, (6
September 2012), Wai 898, 2.5.132, at [4.3].

“Statement of Claim for the Ruapuha Uekaha Hapu Trust and the Hapu of Ruapuha and Uekaha in respect
of the King County Inquiry”, (25 August 2008), Wai 898, 1.1.176, at [24].



355.1.2 Members of Ruapuha and Uekaha can be removed as
beneficiaries of the RUHT pursuant to a variation or review

of trust under Part 12 of Te Ture Whenua Maori Act 1993;

355.1.3 Division has been created between the beneficial owners of
Hauturu East 8 and members of Ruapuha and Uekaha as the
beneficiaries of the RUHT over the future of the trust and

the administration of Hauturu East 8.

Crown’s Response
Recording the terms of settlement

356. The Crown submits it cannot shoulder responsibility for the way in which the
settlement was recorded. Where a claim is settled by mediation (as happened

in this case), the Treaty of Waitangi Act 1975 states:"”’

(1) Where a claim referred under clause 9A is settled, the person to
whom the claim was referred shall record in writing the terms of the
settlement, which shall be signed and dated by the representatives of the
parties.

(2) The terms of settlement shall be given to the Tribunal by the
person to whom the claim was referred.

(3) When the Tribunal has received the terms of settlement, the
Tribunal may include those terms in a recommendation under section

6(3)

357. Primary responsibility for recording the settlement thus fell on the person to
whom the claim was referred for mediation. The mediator was not a Crown
official or an agent of the Crown. He was entirely independent of the Crown.
The Crown submits that the Waitangi Tribunal also had a responsibility to
ensure that the terms of settlement were recorded in terms of its governing

statute. The Tribunal, too, is entirely independent of the Crown.

358. If the claimant party to the settlement was dissatisfied with the way in which
the settlement was recorded, it was open to its members to raise that with the
mediator or with the Tribunal and to insist on it being recorded in a way that
was satisfactory to them. There is no evidence that they did so. The claimant
party could have also raised the matter with the Crown, as the other party to

the settlement. Again, there is no evidence that it did so at the time.

477 Clause 9C of the Second Schedule to the Treaty of Waitangi Act 1975.



359. The Crown does not concede that it “rushed”*”®

the implementation of the
settlement, although it accepts that there may have been pressures to achieve a
settlement within a certain timeframe in order to achieve other objectives.
There is nothing inherently wrong with operating in such circumstances,
provided the process remains consistent with Treaty principles. The Crown

submits that the evidence does not lead to the conclusion that the process was

not Treaty-consistent.

360. It is also important not to assess the way in which the settlement occurred and
was recorded against today’s practice. That is not to say that the Crown was
not versed in 1990 in reaching negotiated or mediated agreements. However,
sight should not be lost of the fact that this was at the very start of the Treaty
settlement process and it is the only settlement that has occurred through the
mediation provisions of the Treaty of Waitangi Act 1975. It was, in a sense,
new territory for those involved. Treaty claims and their settlement have
become significantly more sophisticated and complex since the Wai 51
settlement in 1990 and the process of recording them has inevitably been

refined.

Use of section 438 trust

361. The record shows that, at the time of the settlement, the claimant community

considered the appropriate legal mechanism for revesting Hauturu East 8.

362. A meeting of the Rupuha-Uekaha hapu took place on 27 September 1990 to
discuss the procedures for revesting the Hauturu East blocks at a Maori Land
Court sitting scheduled for 2 October 1990. The hapt’s legal advisor attended

the meeting, a record of which states:"”

Initially, it was intended to revest the lands to the descendants of the two
merged block. After such revesting, a trust was to be established to
administer the land. However, the Minister of Lands did not approve of
this procedure. It was emphasized that when the lands are revested, all
the descendants should benefit. It was therefore intended to revest the
caves block to the five original owners:

It was agreed that the land be bested to the trust for the beneficiaries of

those five persons. The status of the land would then become Maori
frechold.

478 “Closing Submissions for Wai 1805”, (16 October 2014), Wai 898, 3.4.132, at [58].
479 Wai 898, S15(a), at JAG2-JAG3.



It was proposed that the trust retain its present name — Ruapuha-Uekaha
Hapu. The trust would fall under the Maori Trusts section 438 of the
Maori Affairs Act 1953.

It was pointed out that section 438 of the Maori Affairs Act 1953 was
very wide in terms of its objectives, but catered for all the trust’s needs.
The trustees have a broad description as to how the trust would benefit
everyone. ...

Briefly, section 438 of the Maori Affairs Act 1953 enables:

(@) setting up of the trust order; (i) protects the beneficiaries; (iii)
economic development; (iv) Hapu development; (v) benefits to
beneficiaries; (vi) education development; and (vii) cultural development.

363. The evidence suggests, therefore, that the claimants received legal advice that a
section 438 trust was an appropriate legal mechanism to be used for the
revesting of Hauturu East 8. The evidence does not show that there was
opposition to the use of that mechanism before applications to the Court were
made. At the Maori Land Court hearing, the RUHT’s lawyer advised the

Court, “I support the applications and the making of orders as prayed”.*”

364. As to the claim of prejudice that it is possible that the trust could be varied or
even terminated by order of the Maori Land Court, the Crown submits that the
risk of that occurring should not be overstated. There are, indeed, proceedings
underway that could, ultimately, lead to some variation in the trust order.
However, the Crown submits that the prospect of that occurring is uncertain
and remote; as the claimant’s closing submissions note, the Maori Appellate
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Court has stated that it would “‘be difficult to achieve™. Moreover, the

Maori Appellate Court stated:

[T]he change could not offend the purpose of the 1990 settlement to
benefit those of the Ruapuha and Uekaha hapu. At present that purpose
is met by the current definition of beneficiaries. Whether another
definition would satisfy that purpose would need to be assessed on its
merits.

365. Claimant counsel’s submission that “the RUHT, then, can be varied and
terminated by order of the Maori Land Court without reference to the Wai 51

settlement”™ appears to be at odds with the Maori Appellate Court’s finding.

480 Wai 898, S15(a), at 248.
481 Wai 898, 3.4.132, at [36].
482 Wai 898, 3.4.132, at [64].



Other matters

306.

367.

The Crown notes that evidence was adduced in hearing week 14 about the
negative amortisation that affected the $1m loan that formed part of the
settlement. However, that matter is not pleaded in the statement of claim and
is not addressed in the closing submissions for the claimant. Accordingly, the

Crown does not respond to it in these submissions.

Finally, the Crown confirms that in September 2014 claimant counsel wrote to
the Post Settlement Commitments Unit (PSCU) of the Ministry of Justice to
seek a meeting to discuss aspects of the Wai 51 settlement. Staff of the PSCU
responded later that month to advise that they would be happy to meet. They
last heard from claimant counsel in early October when it was understood that
he was arranging a suitable date for representatives of the RUHT to travel to
Wellington to meet. The PSCU is still waiting to meet with the RUHT to

discuss the issues and how it might be able to assist. It welcomes that

opportunity.





