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TOPIC 9 — PRE-NATIVE LAND COURT TRANSACTIONS

Introduction

1.

These closing submissions respond to aspects of the following claims and the
respective claimant-specific closing submissions concerning the pre-Native Land

Court transactions between the Crown and Maori:

1.1 Wai 1588, 1589, 1590, 1590 — claim by Phillip King and Verna Tutaeao
on behalf of Ngati Mahuta;'

1.2 Wai 1500 — claim by John Hone Arama Tata Henry and Duane
Tamauenuku Tata Henry as co-claimants on behalf of themselves, and

on behalf of the Tuarau Te Tata Henare Whanau;®

1.3 Wai 691, 788, 2349 — claim by Te Paemate, Mokau Kohunui, Maniaroa

and wider Maniapoto and Tainui rohe;’
14 Wai 535 — claim by Rongo Herehere Wetere and William Wetere;'

1.5 Wai 1897 — claim by Boyd Dixon on behalf of Ngati Mahanga Hourua,
Ngati Wairere, Ngati Tai, Ngati Paoa, and Ngati Patupo;’

1.6 Wai 1448, 1495, 1501, 1502, 1592, 1804, 1899, 1900, 2126, 2135, 2137,
2183, 2208 —Ngati te Wehi claims cluster;’

1.7 Wai 1327 — claim by Maude Shaw, Tuahu Watene, Ken Te Houpikake
Rautangata, Sunnah Thompson and Henare Gray for and on behalf of

Ngati Maahanga me Nga Uri O Te Awaitaia;’ and

1.8 Wai 2273 — claim by Heather Thompson on behalf of Ngati

Whakamarurangi and Ngati Tuirirangi.”

L N

“Closing Submissions of Ngati Mahuta”, (17 October 2014), Wai 898, 3.4.143, at [6.6]-[6.10].
“Closing Submissions for Wai 15007, (17 October 2014), Wai 898, 3.4.160, at [99]-[105], [109-115].
“Closing Submissions on behalf of the Claimants”, (20 October 2014), Wai 898, 3.4.2406, at 21-30.
“Wetere Closings Submissions”, (30 October 2014), Wai 898, 3.4.243, at [11]-[39], [77].

“Closing Submissions on behalf of Ngati Mahanga Hourua, Ngati Wairere, Ngati Tai, Ngati Paoa, Ngati
Patupo”, (17 October 2014), Wai 898, 3.4.148, at [2.1]-[2.14], [3.1].

“Closing Submissions”, (28 October 2014), Wai 898, 3.4.237, at [283]-[293], [294ww]-[294zz].

“Closing Submissions of Ngati Maahanga me Nga Uri O Te Awaitaia”, (2 November 2014), Wai 898, 3.4.249,
at [123]-[177].

“Closing Submissions on behalf of Ngati Whakamarurangi and Ngati Tuirirangi”, (17 October 2014), Wai
898, 3.4.141, at [3.1]-[3.20], [9.1].
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2. In addition to the submissions outlined below, the Crown relies on its generic

closing submissions in respect of Topic 9: 1840-1865: Pre-Native Land Court

Alienations.”

Substance of the Claims

3. The claims allege multiple Crown failings in regard to its conduct in the course of

the Crown’s pre-1865 transactions. Most significantly the claimants argue that the

Crown variously:

3.1 Paid an unfair prices for land,;

3.2 Still owes money for land;

3.3 Failed to identify land properly at the time of the transactions;

3.4 Failed to appreciate the Maori tuku whenua perception of land
transactions;

3.5 Failed to identify propetly all persons/groups with interests in the lands;

3.6 Failed to distribute purchase money to all interested parties;

3.7 Used improper tactics to secure sales;

3.8 Failed to honour promises of collateral benefits of sale arising from
European settlement;

3.9 Failed to set aside reserves;

3.10 Failed to protect reserves from subsequent Crown or private purchases;

3.11 Failed to make reserves in a timely manner; and/or

3.12 Failed to make reserves in the correct location.

4, Essentially, it is claimed that these aspects of Crown conduct, cumulatively or

severally, constitute a breach by the Crown of its duties under the Treaty to

actively protect the interests of Maori in their land or respect their rangatiratanga.

K “Closing Submissions of the Crown on 1840-1865: Pre-Native Land Court Alienations”, (5 December 2014),
Wai 898, 3.4.289.
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The Crown’s Response

Unfair Price

The Crown says that during the course of early transactions it often attempted to
keep the prices it paid for Maori land low. This was an official policy, not
intended to unduly disadvantage Maori, but to ensure that funding was available
for the purposes of colonisation and economic growth to facilitate the

development of New Zealand in the interests of all citizens.

Counsel for Ngati Mahuta submit that the price paid by the Crown for Harihari

“was neither fair nor adequate compensation for Ngati Mahuta interests... it is

clear that the price paid was far from reasonable for a block of this size ... . Asa

result, Counsel submits that the Crown failed to actively protect Maori and their
> 1(

lands and ensure they received adequate compensation for their land sold”." In a

similar vein, counsel for Tuarau Te Tata Henare Whanau submit that: "'

...the Crown set the price. There is evidence that Crown officials did not
consider there was room for partnership in land purchasing. Therefore,
the Claimants’ tupuna were forced into a ‘take it or leave it’ situation. For
these reasons, we submit that the Crown failed in its duty to act in good
faith, by failing to ensure the price paid to the Claimants for their land
was fair.

Other claimants have made similar claims.'

The Crown says that these allegations cannot be substantiated on the evidence
available. In its generic closing submissions on Topic 9, the Crown has already
acknowledged its duties when it retained the exclusive right to purchase land from
Maori.” There is no evidence demonstrating that the price paid for Harihari was
unfair. Many factors would likely have informed the Crown’s decision on the price
it would be willing to pay for the land, including the location and isolation of the
land, the quality of land, and the price that Maori may have been willing to accept.
The Crown is not aware of comparisons between the price paid per acre for this
block and other blocks at the same time. There is very little available evidence on
the considerations informing the Crown’s offered price. In the event, interested

Maori did accept the price offered by the Crown, which suggests that they

Wai 898, 3.4.143, at [6.7]-[6.8].

Wai 898, 3.4.160, at [115].

See for example Wai 898, 3.4.246, at 28 in relation to the Mokau block.
Wai 898, 3.4.289, at [33].

2879953_1.doc



considered it reasonable. They did not have to sell their land if they did not wish

to.

The claimants allege that the Crown set the price for land and that Crown officials
did not consider there was room for partnership in land purchasing."* However,
the claimants themselves concede that “the evidence does not support any
conclusions being reached as to how the Crown managed to buy this large block
for such a small amount”."” The Crown submits that, in absence of such evidence,

it cannot be safely concluded that the price was unfair in the circumstances.

Crown Still Owes Money

9.

10.

The claim that the Crown still owes money arises specifically in relation to the
transaction concerning the Harihari block. Counsel for Ngati Mahuta state “the
Crown did not pay the full price for the block”.'” Counsel for Tuarau Te Tata
Henare Whanau construe the issue slightly differently, noting that the price of the
block was reduced, and submit that “under the duty of active protection it was
always incumbent on the Crown to relay to the Claimants’ tupuna the reasons for
the reduction of payment for Harihari from £500 to £400. The Crown failed to
do so.”"  However, the Crown says the evidence is not clear as to the
circumstances surrounding the reduction in price, and the level of Maori

understanding of, and consent to, the reduction and its justifications.

There is, with respect, some confusion in the Tuarau Te Tata Henare Whanau
claimants’ submissions. In the context of discussing the reduction in price,
counsel cite evidence that “Rogan estimated that the land block was only 1,000
acres. Later, when the block was formally surveyed, it was found to be 6,000 acres
in area.”"® The Crown says that this is a misinterpretation of evidence presented
by Leanne Boulton. The evidence establishes that the block was, in fact, much
smaller than originally estimated when £500 was offered to Maori.” It was in
consequence of this discovery that the amount offered to Maori in exchange for

this block was reduced to £400 in total, and a new agreement was entered into

Wai 898, 3.4.160, at [115].
Wai 898, 3.4.143, at [6.8].
Wai 898, 3.4.143, at [6.7].
Wai 898, 3.4.160, at [105].
Wai 898, 3.4.160, at [101].

Leanne Boulton, “Hapu and Iwi Land Transactions with the Crown and Europeans in Te Rohe Potae
District, C. 1840-1865”, (31 August 2011) Wai 898, A70, at 308.
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11.

between the Crown and the key rangatira involved in the transaction.”’ The

Crown submits that this was a reasonable approach in the circumstances.

The Crown accepts that there was subsequent confusion, both amongst Crown
officials, and amongst Maori claiming interests in the block, over the £100 that
was deducted.” However, the Crown submits that it did not unreasonably
withhold this information, but failed to locate the appropriate records, 20 years
after the fact, which would have helped to explain the transaction. The Crown
submits that this failure does not amount to a breach of the Treaty and notes that
other options for gaining the information were available, such as approaching the
Maori who had in fact facilitated the sale. As the claimants note, “Wahanui and
others did not protest about the sale of the land, but about the money that was
not paid”.”” Indeed, it is not completely clear from the evidence how many
owners raising complaints actually knew why the price had been reduced and
some may well have actually known those reasons.”” The Crown says that the
outstanding money may be primarily an issue between the various Maori owners

of the block, rather than an issue between the Crown and Maorti.

Failure to Properly Identify the Land Transacted

12.

13.

The claimants state that the failure to identify the land propetly through survey at
the time of the transaction is another particular source of grievance as it meant
interested Maori were not put on notice of the impending sale and were therefore
unable to object or participate in negotiations.”* The Crown submits that,
although perhaps less than ideal, its procedure for identifying land to be
transacted was reasonable in the circumstances. The Crown refers to its
explanation of purchasing practices presented in its generic submissions on

Topic 9.

In addition the Crown notes that sketch plans, perambulation and identification
via landmarks was often the only means by which an area could be identified
within the resource constraints of the time, including the limited number of

surveyors. While perhaps less than ideal, the Crown considers that these measures

20

21

22

23

24

25

Wai 898, A70, at 309, 315.

Wai 898, A70, at 310-313; Wai 898, 3.4.160, at [101]-[104].
Wai 898, 3.4.160, at [103)].

Wai 898, 3.4.160, at [104].

Wai 898, 3.4.160, at [114].

Wai 898, 3.4.289, at [14]-[15], [80].
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were reasonable and adequate to ensure the area to be sold was appropriately
identified in this instance, and identifiable to the owners. Further, the Crown says
it should be considered whether an official survey of the land in question would
have been more meaningful to Maori than identification with reference to

particular natural features.

Failure to Appreciate the Maori Tukn Whenna Perception of Land Transactions

14.

15.

The Crown submits these issues have been appropriately canvassed in response to

Topic 8 relating to old land claims.*

Additionally, the Crown notes the potential contradictions between claimants’
assertions that Maori did not understand the nature of pre-Native Land Court
transactions in the European/colonial sense, but did understand the nature and
meaning of land intended to be reserved for their benefit. In this period, it
appears that even Crown officials were not completely certain of how land
reserved from sales for the benefit of Maori would be administered. To suggest
that Maori understood the nature of intended reserve land could be considered
evidence that they understood the nature of the transaction in the European
sense; this may have informed their desire to reserve land from sales. The Crown
says it is unlikely Maori would have generally understood that land reserved from
sales would have been protected from alienation in perpetuity by special legal
mechanisms (except in instances where this was specifically requested). The
Crown says that issues around what was meant by the parties when land was

reserved from sales should therefore be approached with caution by the Tribunal.

Failure to Identify Persons/ Groups with Interests in the Land

16.

Counsel for Tuarau Te Tata Henare Whanau say, that “When the [Harthari] block
was purchased by the Crown, the Crown had not gone through a process of
working out who the rightful owners were.””” Counsel for Ngati Mahuta similarly

claim:

it is clear that purchases such as these (which happened so early on) were
sometimes carried out without the Crown ensuring that they were
transacting with the correct parties. Part of the problem was that the
Crown did not make the necessary enquiries as to who had interests in
Harihari which can only have happened as a result of failing to properly

26

27

“Closing Submissions of the Crown on Pre-Treaty Transactions — Old Land Claims”, (8 December 2014),
Wai 898, 3.4.291, at [29], [31]-[32], [35], [38].

Wai 898, 3.4.160, at [100].
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17.

18.

consult with and ensure that those who held rights were fully informed
of the sale (and that they knew its full extent).?

This problem is also noted by claimants from the Mokau and the Whaingaroa

29
areas.

However, the Crown submits that there is limited evidence relating to the
inquiries that were made into the ownership of blocks, such as Harihari, and that
in absence of such evidence, it should not be assumed that inquiries were
inadequate (whether or not they succeeded in identifying every single person with
interests in the block). In some instances, it appears that later payments were
made to satisfy the interests of parties.”” As Ms Boulton noted in the course of

claimant cross-examination:”"

Again the evidence here is really sketchy. McLean left no dairies that 1
can find of this period and I haven’t been able to trace certainly any
correspondence in English for this period that’s relevant to the Harihari
block. All that we have to go on here is the deeds and receipts
themselves and so from that evidence there is no suggestion that
McLean made any wider inquires as to who all of the customary owners
are.

The Crown says that it is evident that the degree of inquiry made into the
ownership of Harihari block is uncertain. It appears likely, as noted as a common
procedure for identifying owners in the Crown’s generic closing submissions on
Topic 9,” that the practice was followed whereby officials would negotiate with
rangatira on the ground in the block in the presence of most of the owners, and
the rangatira would undertake to distribute monies to all groups with interests in
the land. This may have, in fact, been the rangatiras’ preferred method of

conducting a transaction.

Failure to Distribute the Purchase Money to all Interested Parties

19.

As noted in the foregoing section, and in the Crown’s closing generic submissions

regarding Topic 9,” it was Crown practice in this period to rely on rangatira

28

29

30

31

32

33

Wai 898, 3.4.143, at [6.9].

Wai 898, 3.4.246, at 25-26 (and numerous other scattered references); Wai 898, 3.4.243, for example, at [25]-
[27]; Wai 898, 3.4.148, at [2.14]; Wai 898, 3.4.237, at [287]-[288]; Wai 898, 3.4.249, at [136] (in relation to
incomplete transaction over the Horea block).

See, for example Wai 898, A70, at 329.
Wai 898, 4.1.9, at 1116.

Wai 898, 3.4.289, at [68]-[71].

Wai 898, 3.4.289, at [71].
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contracting in these transactions to distribute money to all interested parties. The

Crown considers that this was a reasonable approach in the circumstances.

Failure to Uphold Promises of Collateral Benefits

20.

21.

The issue of collatoral benefits is of primary importance to the Mokau claimants.™
As noted in the Crown’s generic closing submissions on Topic 9, the Crown relies
on Kesaia Walker’s assessment that there were no promises made to Maori of
collateral benefits to the sale of their land.” The Crown does not, however, deny
the possibility that Maori, particularly Mokau Maori, were heavily influenced in
their decision to enter into early transactions by the allure of European settlement

and potential economic benefits this could bring into their rohe.

The Crown submits it is important to bear in mind that, wherever it purchased
land, this was generally done with the intention of FEuropean settlement in the
future. The Crown suggests that a cautious approach is required when assessing
Crown conduct in the course of these transactions with respect to any
representations that may have been made concerning European settlement. It is
likely that officials always envisaged that European settlement would follow
Crown purchases, but officials would not have been able to make any specific
promises as to how or when this might happen. Due to a number of variables,
such as the quality of land, its isolation, and the personal preferences and
expectations of settlers, the Crown says it is difficult to assess how it might have
ensured European settlement. The Crown did not have control over all of these
variables, and there is no evidence of specific representations to Maori as to how
or when settlement might happen. In many instances, such as in Mokau,
European settlement did eventuate in various areas, albeit much later than the

original owners of the land had hoped.

Failure to Set Aside Reserves

22.

The Crown acknowledges the evidence cited by claimants that, despite the Crown
policy that reserves should be made for Maori vendors of land to ensure a place
of residence for them, none was made in Harihari.® The Crown says that it does

not consider it was incumbent on the Crown to make reserves for Maori in the

34

35

36

See, for example, Wai 898, 3.4.246, at 22, 24-26, 29; Wai 898, 3.4.243, at [11]-[16], [21], [34].
Wai 898, 3.4.289, at [66]-[67].
Wai 898, 3.4.160, at [100].
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23.

10

course of pre-Native Land Court transactions unless it was, or can be,
demonstrated that Maori residing in the block at the time did not retain sufficient
other land for their continued wellbeing. The Crown does not consider that this

has been demonstrated in relation to Harihari block.

There are several other instances in Whaingaroa and Mokau where reserves were
not set aside.”” The Crown submits that in every instance where reserves were not
made at the time of the transaction, or shortly thereafter, evidence suggests that
land was granted to Maori in substitution for the original reserve at a later point in

: 38
tume.

Failure to Protect Reserves from Subsequent Crown or Private Purchase

24.

25.

26.

Failure to protect reserves is a specific grievance of a number of claimants.” A
major hurdle to recognising any breach on this topic is the lack of evidence of the
specific intentions of the parties to each transaction when agreeing that lands be
reserved for Maori. The Tribunal, in the Wairarapa ki Tararua inquiry, noted

that:*

. although the term ‘reserves’ suggests land that was in a different
category from other land — safe and separate for the most part — reserves
did not function in that way in this inquiry district.

This is generally true for the lands reserved from sale in the Rohe Potae. In many
instances it is not clear that Maori desired that their land which was to be reserved
from sale should be encumbered with any special protections beyond remaining
Maori customary land. Indeed, it seems arguable that, had their reserved land
received special protection through mechanisms assigning reserve status, this may
have been a source of grievance as it would have interfered with their ability to
deal with their lands as they saw fit. In these circumstances, it is difficult to found
a breach on the basis that the Crown failed to protect reserved land adequately. It
is simply not possible to determine with any confidence what status the parties

contemplated would be assigned to reserved land.

That land reserved from sale was subsequently sold, to either the Crown or

private parties, is a consequence of there being no special status assigned to the

37

38

39

40

See, for example, Wai 898, 3.4.249, at [148]; Wai 898, 3.4.243, at 15-16.

See generally Appendix A, a summary of technical evidence on reserves appended to these submissions.
Wai 898, 3.4.243, at [36]; Wai 898, 3.4.249, at [133]; Wai 898, 3.4.141, at [3.17], [3.20].

Waitangi Tribunal, Wairarapa ki Tararna Report, at 236.
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27.

11

land. This is the basis of the grievances of a number of claimants, evinced by the
generic submissions on the topic. With the benefit of hindsight, it is easy to
criticise these occurrences as the Crown’s failure to protect Maori land ownership,
which ultimately contributed to the diminution of Maori landholdings in the Rohe
Potae. However, the Crown submits that the limited available evidence indicates
that these lands were sold by willing sellers who no longer desired to retain these

lands and considered they were not required for their maintenance.

It seems that officials themselves were not completely clear in the 1850s and
1860s what status Maori reserved land should have by contrast to general Maori
land. The Crown submits that leaving land reserved from sale as Maori land, or

Maori customary land, was a reasonable approach in these circumstances.

Failure to Matke Reserves in a Timely Manner

28.

Delays in determining the owners and issuing titles to reserves were a faitly
common occurrence in relation to reserves created in the Rohe Potae, as noted by
some claimants." While such delay could lead to the owners’ inability to utilise the
land propetly, impairing development and the realisation of benefits from the
land, it appears that no specific prejudice to this effect has been identified in
evidence. The Crown says that, although there is a lack of evidence on the
particular issue, it is likely that Maori could continue to utilise the land as they saw
fit. The Crown therefore submits that it is likely that the prejudice to Maori was
limited to the formal recognition of their title to land in colonial law. Further, it is
important to bear in mind that the Native Land Court was not allowed to sit in
most of the Rohe Potae from its establishment in 1862 through to the late 1880s
because of Maori opposition and this perhaps largely explains the significant

delays in determining ownership lists and issuing titles to reserved land.

Failure to Make Reserves in the Correct Location

29.

The failure to make reserves in the correct location occurred occasionally within
the inquiry district, as in some instances reserves were not propetly set aside or
surveyed. This lack of initial survey and marking out of reserves may itself be an
issue, as it led to the inadvertent sale of some reserved land to settlers. The
alienation of reserved land, and the subsequent granting of land in substitution, is

a problem noted in evidence. Prima facte, these instances suggest some prejudice.

41

Wai 898, 3.4.246, at 30; Wai 898, 3.4.249, at [148]; Wai 898, 3.4.243, at 15-16.
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30.

31.

12

The Crown submits that, where substitution occurred any prejudice to Maori
caused by the failure to create reserves will have been minimised. It is submitted
that land was later substituted for the original reserve in every case where the

original reserve was not created.

Instances where land was substituted may itself have been a source of prejudice if
the original sites were specifically reserved because of particular cultural
significance. The clearest way to demonstrate such prejudice would be through
evidence of Maori protest or opposition to substitution. There is no such
evidence in relation to the majority of substitutions, such as Reihana’s and

Wetere’s reserves.

Karioi block was used to provide Maori with substitution for Te Uku reserve,
specified in Whaingaroa, and was argued by the owners to be smaller and lower
quality land. On the evidence available it is difficult to assess the merits of these

claims.

Conclusion on Issues Relating to Reserves

32.

It is possible that Crown conduct in relation to land reserved from pre-1865
transactions within the Rohe Potae may have breached the Treaty where reserve
land was on-sold by mistake, or where substituted land was inadequate to
compensate for the intended purpose of the original reserve or for the cultural
significance of the original reserve. However, the Crown submits that the
evidence currently available is insufficient to properly establish any breach.
Although Crown conduct is open to question in some respects, and consequent
prejudice may have been suffered by Maori, the evidence is less than clear on the
undetlying factors which informed Crown and Maori decisions and/or the

specific prejudice suffered by Maori.

2879953_1.doc



13

OIOROA

Introduction

33.

34.

These closing submissions respond to aspects of the following claims and related
claimant-specific closing submissions concerning the Crown’s purchase and

management of the Oioroa/Aotea Scientific Reserve:

33.1 Wai 827: claim by Diane Bradshaw, Miki Apiti, and Tom Moke on
behalf of Ngati Te Wehi;*”

33.2 Wai 1448, 1495, 1501, 1502, 1592, 1804, 1899, 1900, 2126, 2135, 2137,
2183, 2208: claims on behalf of Ngati Te Wehi;"

33.3 Wai 1897: claim by Boyd Turongo Dixon on behalf of Ngati Mahanga
Hourua, Ngati Wairere, Ngati Tai, Ngati Paoa, and Ngati Patupo;* and

33.4 Wai 2273: claim by Heather Thompson on behalf of Ngati

Whakamarurangi and Ngati Tuirirangi.”

The Crown acknowledges evidence that Oioroa contains important wahi tapu for
a number of claimants and is also significant from an archaeological perspective.*
Indeed, some archaeological sites located on Oioroa date from the earliest period
of human occupation of New Zealand.” A number of shorebirds, including the
endangered dotterel, are also present at Oioroa.” These features make the

preservation, protection, and conservation of Oioroa especially important.

Substance of the Claims

35.

The key aspects of the claims appear to be:

35.1 In purchasing the Oioroa block the Crown failed to negotiate with the
correct owners such that consent for the sale was never propetly

obtained and, as a result, the purchase was invalid.

42

43

44

45

46

47

48

Wai 898, 3.4.245.
Wai 898, 3.4.237.
Wai 898, 3.4.148.
Wai 898, 3.4.141.

See for example D Kahotea “The Archaeology of Oioroa — the Aotea Scientific Reserve’, (August 2011), Wai
898, A77 at 125-182; and ‘Brief of Evidence of Diane Bradshaw’, (23 September 2013), Wai 898, N21.

Belgrave et al “Te Rohe Potae Environmental and Wahi Tapu Report”, (August 2011), Wai 898, A76 at [403].
Brief of Evidence of Mei Hardy Birch’, (9 June 2014), Wai 898, T1(c) at [1(c)].
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35.2

353

14

The Crown has failed to manage Oioroa in a manner that reflects its
spiritual and archaeological significance, particulatly its use for Army

training.

The status of Oioroa as a scientific reserve under the Reserves Act 1977
does not provide sufficient protection for the spiritual and archaeological

importance of the land.

The Crown’s Response

36. The Crown’s position is that the available evidence demonstrates that:

36.1

36.2

36.3

36.4

The Crown legitimately purchased Oioroa in 1854 and while there is
evidence of some individuals refusing a share of the proceeds of the sale,
there is no evidence that Maori protested against the sale either at the
time or over the past 160 years that Oioroa has been in Crown

ownership.

A purchase price of £300 for Oioroa was never negotiated with the
Maori owners. Rather, the owners offered Oioroa in satisfaction of a

£100 down payment made by the Crown in 1854 on the Aotea purchase.

Over time, the Crown has taken reasonable steps to protect the historical
and archaeological features of Oloroa. In particular, the status of Oioroa
as a scientific reserve affords significant protection from damage,
interference and disturbance of the land and sites located on the land,

although such protection cannot be guaranteed.

Over time, the Crown has engaged with tangata whenua in the
management of Oioroa, and management of the land by the Department
of Conservation has been subject to a Co-Management Plan and

Memorandum of Understanding with Ngati Te Wehi since 2002.

37.  In support of its position, the Crown relies primarily on the evidence of Mr James

Brent Parker who is the only technical witness to have considered the Oioroa

purchase and associated historical material in detail.” Indeed, Mr Parker’s

evidence reviewed a number of important documents that do not appear to have

49 ‘BEvidence of Brent Parker on the Crown’s purchase of the Oioroa block’, (15 April 2014), Wai 898, A153.
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been considered by other witnesses and highlights a number of inaccuracies in the

1‘50

primary technical evidence for the Wai 897 claimants by Mr John Nea

Crown Purchase of Oioroa

38.

39.

40.

41.

The Crown notes that the substance of some claims has shifted somewhat during
the course of the inquiry. As originally advanced, and in reliance on the evidence
of Mr John Neal, the Wai 827 claimants contended that the sale of Oioroa was
never completed because the Crown only paid £100 of an alleged £300 purchase

price agreed with the owners.

In their closing submissions, however, the Wai 827 claimants now contend that
the proper consent of all of the owners of the land was never obtained by the
Crown prior to purchasing Oioroa,” and they appear to retreat from their earlier
position concerning the purchase price that was paid. Indeed, claimant counsel
acknowledged during questions from Judge Ambler in hearing week 15 that the
Wai 827 case had changed during the inquiry.” That is not surprising; as all of the
technical witnesses who gave evidence in respect of the Oioroa purchase except
Mr Neal agreed, no purchase price of £300 was negotiated.” Mr Neal’s evidence

on this point is incorrect and should be disregarded by the Tribunal.

The Wai 827 claimants state that Ngati Te Wehi are, and always have been, the
tangata whenua of Oioroa and that at the time the Aotea deed was signed Ngati
Te Wehi occupied the area.”® However, other claimants also claim interests in
Oioroa and argue that they too occupied the area at the time of the Crown’s

5

purchase.” Professor Belgrave also acknowledged that Ngati Te Wehi is not the

only group that claims interests in Oioroa.”
The five owners who signed the deed of purchase for the Aotea block were:”’

411 Te Aho;

50

51

52

53

54

55

56

57

‘Brief of Evidence of John Neal’, (23 September 2013), Wai 898, N20.

Wai 898, 3.4.245 at [3.5(c)].

Wai 898, 2.6.108, Appendix A at 237-238.

See, for example, Wai 898, A153 at [95]-[98]; Wai 898, A76 at [328]; Wai 898, 4.1.18 at 979-981.
Wai 898, 3.4.245 at [3.5].

Wai 898, 3.4.141. at [3.8]-[3.14].

Wai 898, A76 at [307].

Wai 898, A153 at [8].
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41.2 Te Kewene;
41.3 Wakana;
41.4 Taukawe; and

41.5 Hetaraka.

Although an 1856 return indicates the Maori signatories were representatives of
Ngati Naho, Mr Parker was unable to confirm whether all of the signatories were
in fact of Ngati Naho.” Indeed, the evidence of the Wai 2273 claimants is that Te
Aho and Te Kewene were prominent chiefs of the Ngati Whakamarurangi hapi™
who had traditional interests in and around the Manuaitu-Aotea block, including
Oioroa.”” There does not appear to be any evidence as to the affiliation of the

other signatories.

While the Wai 827 claimants appear to accept that those who signed the deed of
purchase were owners,” they argue that consent was never given by Ngati Te
Wehi for the sale of Oioroa, the vendors were not mandated by Ngati Te Wehi to
sell the land,” and Ngati Te Wehi never considered that Oioroa was sold to the
Crown in 1854 The Crown says a more correct characterisation of the
claimants’ position is that foday Ngati Te Wehi do not consider that Oioroa was
sold to the Crown; the claimants have not provided any contemporaneous
evidence that Ngati Te Wehi opposed the sale at the time, such as documents,

letters, or petitions disputing the sale.

If, as contended, there was opposition to the sale it would be reasonable to expect
concerns to have been raised with officials, including during the Native Land
Court’s 1887 investigation of the Manuaitu-Aotea block where a range of
individuals gave evidence over 48 days.”* However, both the claimants and
counter claimants before the Court agreed that Oioroa had been sold to the

Crown.” Further, while the Wai 827 claimants submit that there have been ‘years

58

59

60

Wai 898, A153 at 9.

Wai 898, 3.4.141 at [2.4(e)] and [3.8].

Wai 898, 3.4.141 at [1.3] and [2.3]. See also Wai 898, A100 at 6.
Wai 898, N21 at [30].

Wai 898, 3.4.245 at [3.5].

Wai 898, N21 at [28].

Wai 898, 4.1.21 at 1412.

Wai 898, A76 at [330] and [336]-[339].
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of protest, engagement, and actions in various forms’,” the documentary evidence

is noticeably silent. Indeed, the only opposition in the 160 years since the Crown

purchased Oioroa appears to be that which has been raised in the course of this

inquiry.

The Wai 827 claimants submit further that the fact some owners apparently
refused a share of the sale proceeds demonstrates that consent was not given.”
The evidence on this point is, however, contradictory. While Te Manihera
Pouwharetapu, the son of one of the signatories, gave evidence during the
Manuaitu-Aotea investigation that a share of the proceeds were offered to others
who refused, Wakana, an actual signatory to the deed, stated that the purchase
money was brought back to Aotea and distributed amongst the chiefs there.”
Wakana’s evidence is supported by that of Wiremu Te Wheoro, who stated during

the hearing:(’g

When Te Oioroa was sold Te Haho & others first came to consult us &
we consented to the sale. I received £8 from the purchase monies.

The Crown says this contradictory evidence makes it difficult to draw accurate

conclusions about what in fact happened.

Crown Management of Oioroa

47.

48.

While some claimants appear to contend that the entire Oioroa lands are wahi
tapu,”’ the Crown notes evidence on the record of inquiry that contradicts this
assertion. Although a number of burial and other cultural sites have been
identified on Oioroa, there is also evidence of human occupation of the land over

time, including villages, pa sites, and shell dumps.”

Although the available documentary evidence is thin, the Crown acknowledges
that it shows the New Zealand Army conducted training exercises on Oioroa

between 1965 and 1967, including live firing exercises.”” The Crown says that the

69

70

71

72

Wai 898, N21(c) at [4].
Wai 898, 3.2.245 at [3.7].

Wai 898, A153 at [34]-[36].

Wai 898, A76 at [338)].

Wai 898, 2.6.108, Appendix A at 240-241.
Wai 898, A76 at [403)].

Wai 898, A76 at [351]-[388].
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use of Oioroa by the Army is consistent with the Crown’s position as the owner

of the land.

Professor Belgrave stated that there was no consultation with Maori concerning
the use of Oioroa for Army exercises, and no consideration was given to
archaeological, cultural, historical, or ecological concerns at the time. However,
his conclusion must be assessed in light of the limited documentary evidence
obtained. Professor Belgrave’s analysis of Oioroa is based solely on the files of
the Lands and Survey Department; the New Zealand Defence Force was unable
to locate any relevant files.” Further, and contrary to the contention of the Wai
827 claimants,* there is no evidence of Maori raising concerns in respect of the

Army’s use of Oioroa.

Professor Belgrave determined that the Army used Oioroa for exercises on only
five occasions, including the use of mortars on two occasions and instances of
small arms firing on Oloroa and/or neighbouring European land. The instances

were:”
50.1 22-24 November 1965 — small arms and medium mortar firing;”

50.2 30 September to 14 October 1966 — small arms firing;”’

50.3 5-6 November 1966 — Composite Ordinance Company, activities not

detailed;”™
50.4 26-27 November 1966 — mortar firing;” and
50.5 18-22 September 1967 — no live firing.*
The Crown submits that both the use of Oioroa for live firing exercises by the
Army and the impact of such exercises were limited. Indeed, as outlined above,

during the 160 years that Oioroa has been in Crown ownership, live firing has

only occurred on the land on three occasions. Further, Professor Belgrave notes

73

74

75

76

77

78

79

80

Wai 898, A76 at [351].

Wai 898, N21(c) at [14].
Wai 898, A76 at [351].

Wai 898, A76 at [365]-[369].
Wai 898, A76 at [370].

Wai 898, A76 at [369].

Wai 898, A76 at [371].

Wai 898, A76 at [373].
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that the mortars used left little surface impact, and that craters, if any, would be
small and little damage would be done to objects under the ground.” ILarger
artillery and munitions were not used at Oioroa.” A sand sample analysed by
Professor Belgrave’s team did not indicate contamination of the sand at Oioroa
with trace elements associated with military munitions,” and Professor Belgrave
also concluded it was unlikely that there would be residual concentrations of

potentially harmful chemicals within the sand there.*

The Crown submits that the evidence thus demonstrates that the use of Oioroa
for Army training exercises has had very little, if any, impact on the archaeological

and environmental state of the land.

Status as Scientific Reserve

53.

54.

The Wai 827 claimants contend that no recognition, consultation, or protection
has been given by the Crown in respect of wahi tapu located on Oioroa.” With
respect, such a position is clearly untenable in light of the available evidence and

Oioroa’s status as a scientific reserve, as outlined below.

Further, there is evidence that the Crown took steps to protect and preserve
Oioroa by rejecting a proposal by the Raoraokauere Development Corporation to
use the land for forestry, considering that such use would be detrimental to the
protection of the historical and scientific aspects of the block.” In response to
written questions from the Crown, Wai 827 claimant Ms Diane Bradshaw
acknowledged that, if permitted, afforestation of the land would likely have
resulted in disturbance and damage to archaeological sites on Oioroa, but
considered that the proposal should have been allowed to occur.” It is difficult to
reconcile such a position with the simultanecous contention of the Wai 827
claimants that Oioroa is currently not adequately protected by the Crown, let

alone their argument that the entire Oioroa lands are wahi tapu.

81

82

83

84

85

86

87

Wai 898, A76 at [355].

Wai 898, A76 at [355].

Wai 898, A76 at [385]-[386] and [388].
Wai 898, A76 at [387].

Wai 898, 3.4.245 at [4.4].

Wai 898, A76 at [419]-[429].

Wai 898, N21 at [3].
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55. Oioroa was first reserved under the Reserves Act 1977 in 1979, and was classified

a scientific reserve on 28 June 1984.* Under section 21 of the Act, the purpose

of a scientific reserve is to protect and preserve in perpetuity for scientific study,

research, education, and the benefit of the country, ecological associations, plant

or animal communities, types of soil, geomorphological phenomena, and like

matters of special interest. Section 21 also provides that:

55.1

55.2

55.3

55.4

55.5

Except where the Minister of Conservation otherwise determines, the
indigenous flora and fauna shall as far as possible be preserved and the

exotic flora and fauna shall as far as possible be exterminated.

For the adequate protection and management of the reserve, the
Minister may from time to time, by notice in the Gagette, prohibit access
to the whole or any specified part of the reserve, and in that case no
person shall enter the reserve or, as the case may be, the part so
specified, except under the authority of a permit issued under section

48A or section 59.

Where scenic, historic, archaeological, biological, or natural features are
present on the reserve, those features shall be managed and protected to
the extent compatible with the principal or primary purpose of the

reserve.

To the extent compatible with the principal or primary purpose of the
reserve, its value as a soil, water, and forest conservation area shall be

maintained.

With the consent of the Minister, the reserve, or any specified part of the
reserve, may be manipulated for experimental purposes or to gain further

scientific knowledge.

56. Section 94 of the Act sets out a number of offences in respect of reserves that

apply to Oioroa, which the Crown says are comprehensive and serve as a credible

deterrent to individuals trespassing on and causing damage to Oioroa. The

offences set out in section 94 include, but are not limited to, prohibitions on:

56.1

The lighting of fires;

88 Wai 898, A76 at [432].
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56.2 Allowing cattle, sheep, horse and other animals to trespass or traverse
the reserve;
56.3 The liberation of any animal on the reserve;

56.4 The planting of any tree, shrub, or plant;

56.5 The breaking or damaging any fence, building, apparatus, or erection on
the reserve;
56.6 The damage or removal of any wood, tree, plant, shrub, fern, stone,

mineral, gravel, kauri hum, furniture, utensil, tool, protected New

Zealand object, relic, or thing of any kind, on any reserve; and

56.7 The taking, destruction, injury, disturbance, or interference with any
animal or bird or other fauna or the nest or egg of any bird on the

reserve.

The Crown says that the provisions of the Reserves Act afford Oioroa a
significant degree of protection and help ensure that the historical and
archaeological features of the land, including those features of significance to
Maori, are preserved, protected, and conserved. Indeed, Professor Belgrave stated
during cross-examination that Oioroa’s status as a scientific reserve afforded it the
greatest protection.”  However, despite the status of Oioroa as a scientific
reserve and the protections that attend that status, the Crown cannot guarantee
that individuals may ignore any prohibitions and cause damage there, as Ms
Bradshaw accepted during cross-examination.” That reality would not change

regardless of who owned the land or how it was managed.

Today Oioroa is managed by the Department of Conservation (DOC), which has
a Co-Management Plan and Memorandum of Understanding with Ngati Te Wehi
for the protection of the site.”’ As set out in the evidence of Meirene Hardy-Birch
on behalf of DOC, over time the Crown has engaged with tangata whenua in
respect of the management of Oioroa in a range of ways including, but not limited

92
to:

89

90

91

92

Wai 898, 4.1.18 at 996.
Wai 898, 4.1.12 at 740.
Wai 898, T1 at [53)].
Wai 898, T1 at [49]-[55].
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The late Eva Rickard visited the Aotea Scientific Reserve with DOC staff
many years ago to discuss the expectations of iwi and assisted DOC in
developing a strategy to protect the fragile ecosystem and species at

Oioroa.

At iwi request, signage notifying of access restrictions were placed at
landing points in the reserve and at the boat ramp on the adjacent side of

the Aotea Harbour. Iwi provided advice on the wording for the signs.

On more than one occasion DOC compliance staff have responded to

reports of unauthorised campers in the reserve.

DOC staff are currently working with iwi representatives who wish to
collaborate in a predator trapping programme currently in existence at
Aotea Scientific Reserve.

DOC responds to any discovery of koiwi tangata within the reserve by

notifying tangata whenua.
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TOPIC 2 - WAR AND RAUPATU

Introduction

59.

60.

These closing submissions on behalf of the Crown address the following claim-

specific matters relating to Topic 2: War and Raupatu:

59.1 The “raupatu claims” brought by Ngati Apakura, Ngati Paretekawa,
Ngati Kauwhata and Ngati Wehi Wehi; and

59.2 The Wai 1606 claim concerning Te Rore.

In respect of other claims relating to war and raupatu, the Crown relies on its

. . . .93
generic closing submissions on that topic.

Raupatu claims and the Tribunal’s jurisdiction

Introduction

6l.

62.

63.

64.

In its statement of issues, the Tribunal poses the question:g4

2.1 Who among Rohe Potae Maori are able to bring claims in relation
to war in Taranaki and the Waikato and subsequent raupatu in
light of the Waikato Raupatu Claims Settlement Act 1995 and the
Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act
20107

The Crown indicated in its generic closing submissions on War and Raupatu that
it would address this issue specifically with respect to Ngati Apakura and Ngati

. . . . . . . 95
Paretekawa in its claimant-specific closing submissions.

The issue arises because the Crown has reached full and final settlements with
Waikato/Waikato-Tainui in relation to aspects of their claims concerning the

Waikato war and raupatu.”

The settlements have occurred in two stages: land-based raupatu claims were
settled first in 1995, and river-based raupatu claims (as defined) were settled in
2009. In both settlements, the parties agreed that the Waitangi Tribunal (as well
as the courts and any other judicial body or tribunal) would no longer have the

authority to inquire into such claims. The following legislation gives statutory

93

94

95

96

“Closing Submissions of the Crown on War and Raupatu”, (9 December 2014), Wai 898, 3.4.300.
“Tribunal Statement of Issues for Te Rohe Potae district inquiry” (6 September 2012), Wai 898, 1.4.3, at 25.
Wai 898, 3.4.300, at [9].

There are potential Waikato raupatu claims to the West Coast Harbours and the Wairoa and Waiuku blocks
that are excluded from these settlements: see ss 8(2)(a)(i)) and (2)(b) of the Waikato Raupatu Claims
Settlement Act 1995.
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effect to those agreements (as well as other aspects of the deeds of settlement):
the Waikato Raupatu Claims Settlement Act 1995 (the “1995 Act”) and the
Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 (the “2010
Act”).

The Crown understands that Ngati Apakura and Ngati Paretekawa are pursuing
“raupatu claims” in this inquiry, notwithstanding the inclusion of those groups in
the definition of “Waikato” and “Waikato-Tainui” in the 1995 and 2010 Acts,

respectively.

The Crown understands that Ngati Kauwhata and Ngati Wehi Wehi are also

making raupatu claims, although they are not referred to specifically in the 1995 or

2010 Acts.

The Crown records that Mr Frank Thorne of Ngati Hikairo also has a raupatu
claim, Wai 2351, and that he presented evidence in support of it during hearing
week 4. However, he has advised through counsel that he is not seeking findings
or recommendations of the Tribunal in this inquiry.”” The closing submissions
for Ngati Hikairo therefore do not articulate an argument that the Tribunal has
jurisdiction to inquire into the raupatu claims of Ngati Hikairo. At the same time,
however, Ngati Hikairo’s closing submissions state that Mr Thorne’s position is
“not an acceptance that Ngati Hikairo are unable to bring ‘raupatu’ claims by
virtue of the Waikato Raupatu Claims Settlement Act 1995”. Against that
background, the Crown in these submissions does not address the issue of Ngati
Hikairo’s raupatu claims specifically. However, for the avoidance of doubt, the
Crown does not concede that the Tribunal has jurisdiction to inquire into the

raupatu claims of Ngati Hikairo.

The remainder of this part of the submissions:

068.1 set out the relevant statutory provisions;
68.2 record the Tribunal’s determination as to its jurisdiction;
68.3 outline some general points relevant to the consideration of raupatu

claims in the Rohe Potae inquiry district;

97

“Closing Submissions for Ngati Hikairo”, Wai 898, at 3.4.226, [45]-[46].
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68.4 outline the Crown’s position in respect of Ngati Apakura and Ngati

Paretekawa;
68.5 address the Ngati Tama Claims Settlement Act 2003;
68.6 address the position of Ngati Kauwhata and Ngati Wehi Wehi.

Statutory provisions

Waikato Ranpatu Claims Settlement Act 1995

09. Section 9(2) of the Waikato Raupatu Claims Settlement Act 1995 removes the
Tribunal’s jurisdiction to inquire into the raupatu claims of Waikato in the

following terms:

Notwithstanding any other enactment or rule of law, as from the
commencement of this section, no court or tribunal shall have
jurisdiction to inquire or further inquire into, or to make any finding or
recommendation in respect of—

(@  any or all of the Raupatu claims; or
(b)  the validity of the deed of settlement; or

(¢ the adequacy of the benefits provided to Waikato under the deed
of settlement or this Act.

70.  Section 7 of the 1995 Act defines:
70.1 “Waikato” to mean:

Waikato means the Waikato descendants of the Tainui
Waka who suffered or were affected by the confiscation of
their land by the New Zealand Government under the New
Zealand Settlements Act 1863, being members of the
following hapu of Waikato: Ngaitai, Ngaati Tamaaoho,
Ngaati Koheriki, Ngaati Te Ata, Te Aakitai, Ngaati
Paretauaa, Ngaati Tiipaa, Ngaati Aamaru, Ngaati Naho,
Ngaati Hine, Ngaati Taratikitiki, Ngaati Pou, Ngaati
Maahanga, Ngaati Tamainupo, Ngaati Wairere, Ngaati
Makirangi, Ngaati Koroki, Ngaati Ruru, Ngaati Werokoko,
Ngaati Paretekawa, Ngaati Ngutu, Ngaati Hikairo, Ngaati
Puhiawe, Ngaati Mahuta (North and South), Ngaati Te
Wehi, Ngaati Whawhaakia, Ngaati Kuiaarangi, Ngaati Tai,
Ngaati Raukawa ki Panehakua, Ngaati Tahinga, Tainui-a-
whiro, Ngaati Apakura, Ngaati Hauaa;

70.2 “Raupatu” to mean:

the confiscation of land in the Waikato claim area, and
includes the related invasion, hostilities, war, loss of life,
destruction of taonga and property, and consequent
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suffering, distress, and deprivation, referred to in recitals E
to G of the Preamble

70.3 “Waikato claim area” to mean:

(a)  means the land bordered with bold black lines on
Survey Office plan number 60113, lodged in the
office of the Land Information New Zealand at
Hamilton and approved for Parliamentary purposes,
a copy of which is attached as Attachment 1 to the
deed of settlement; but

(b)  does not include the Waiuku block or the Wairoa
block.

71.  The term “Raupatu claims” has an extensive definition, which is set out in section
8 of the 1995 Act. For the purpose of these submissions, it suffices to note that

the term:

71.1 includes “all claims arising out of, or relating to, the Raupatu or any
aspect of the Raupatu” including “all claims arising from the loss of land

and of interests in land in the Waikato claim area by confiscation”; and
71.2 excludes a number of specific claims, including:

71.2.1 any claims by Waikato to the rivers and harbours within the

Waikato rohe;

71.2.2 any claims by Waikato to the Wairoa block or the Waiuku
block;

71.2.3 any claims by individual hapu of Waikato to non-Raupatu

land outside the Waikato claim area; and

71.2.4 a number of specific ‘Wai claims’ submitted to the Waitangi

Tribunal by Hauraki claimants.

Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010

72.  The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010 gives
legislative effect to aspects of the 2009 settlement of the claims by “Waikato-
Tainui” to the Waikato river, which claims had been excluded from the 1995
settlement. Section 90(2) of the 2010 Act removes the Tribunal’s jurisdiction to

inquire “raupatu claims” as defined in that Act in the following terms:
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2 On and from the settlement date,—

@)

the courts, the Waitangi Tribunal, and all other judicial bodies and

tribunals do not have jurisdiction over—

@ the raupatu claims:

(i)  the 2008 deed:

(iii)  the 2009 deed:

@iv)  the adequacy of the redress described in clause 2.2 of the
2008 deed:

(v)  the adequacy of the redress described in clause 3.2 of the
2009 deed:

(vi)  this Act:

(b)  the proscription of jurisdiction includes the jurisdiction to inquire
into or to make a finding or recommendation:
(¢)  the proscription of jurisdiction does not include the jurisdiction to

interpret and implement the deeds, the redress described in clause
2.2 of the 2008 deed, the redress described in clause 3.2 of the
2009 deed, and this Act:

73.

In the 2010 Act, the settling group is referred to as “Waikato-Tainui” (whereas

“Waikato” is used in the 1995 Act). Nothing, however, turns on that difference as

the term is given the same meaning as “Waikato” in the 1995 Act)

“raupatu claims” is defined somewhat differently, as follows:”

8

The term

(2)  Raupatu claim means every claim that—

(a)  Waikato-Tainui or a representative entity had at any time before
the settlement date or at the settlement date or may have at any
time after the settlement date, whether or not the claim has arisen
or been considered, researched, registered, notified, or made by or
on the settlement date; and

(b)  is, oris founded on, a right arising—

(i) from the Treaty of Waitangi or its principles; or

(i) under legislation; or

(i) at common law (including common law relating to aboriginal
title or customary law); or

(iv) from a fiduciary duty; or

(v) in some other way; and

(c)  arises from, or relates to, acts or omissions before 21 September
1992—

(i) by, or on behalf of, the Crown; or
(i) by or under legislation; and

(d)  relates to the Waikato River.

(3)  Raupatn claim includes the parts of the Wai 30 claim set out in
paragraphs Al-5 of the statement of claim dated 16 March 1987.

4 Raupatu claim does not include—

(@) a claim that 2 member of Waikato-Tainui, or a marae, whaanau, or

hapuu of Waikato-Tainui, may have that is, or is founded on, a
right arising as a result of being descended from an ancestor who
is not within the definition of Waikato-Tainui; or

98 Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, s 6.
9 Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, s 88.
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(b)  any excluded claim described in section 8(2) of the 1995 Act other
than those parts of the Wai 30 claim described in subsection (3);
or

() a claim that a representative entity may have to the extent to
which the claim is, or is based on, a claim referred to in paragraph

(a) or (b).
Tribunal determination as to its jurisdiction

74.  In the course of the interlocutory stages of the inquiry, the Tribunal determined

its jurisdiction inquire into “raupatu claims” as follows:'"

3.2 It is common ground that in respect of the Waikato Raupatu
Claims Settlement Act 1995, where claimants who come within
the definition of “‘Waikato’, as defined in section 7 of the Act are
making a “raupatu claim”, the Tribunal may only inquire into such
claims where the claimants can establish that they are making a
claim on the basis of some other non-Waikato affiliation.

3.3  Similarly, in respect of the Waikato-Tainui Raupatu Claims
(Waikato River) Settlement Act 2010, where claimants who come
within the definition of “Waikato-Tainui”, as defined in section 6
of the Act, and are bringing a “raupatu claim”, the Tribunal may
only inquire into such claims where the claimants can establish
that they are making a claim on the basis of some other non-
Waikato-Tainui affiliation.

3.4  Thus, for example, the Tribunal will only inquire into Ngati
Hikairo raupatu claims if Ngati Hikairo can establish a non-
Waikato or non-Waikato-Tainui affiliation respectively in relation
to the two Acts.

3.5 The Ngati Tama Claims Settlement Act 2003 settles all “Ngati
Tama historical claims”. Crown counsel were not aware of any
claims in this inquiry that are brought on the basis of Ngati Tama
descent. If there are any, the Tribunal cannot inquire into them.

75.  The Crown respectfully agrees with the Tribunal’s decision. However, the Crown
clarifies that this does not mean that claimants can necessarily obtain multiple
Treaty settlements in respect of raupatu claims on the basis of different tribal
affiliations. The Crown submits that claimants whose raupatu claims within the
Waikato raupatu claims area were fully settled by reference to Waikato or
Waikato-Tainui affiliation or whakapapa cannot seek additional redress merely on
the basis of having other affiliations. The Crown says, in such circumstances, the
question ought to be whether the claimants have separate and distinct raupatu
claims from those settled through the Waikato settlements (which might be
demonstrated, for example, by evidence that the group is not a beneficiary of the

settlements).

100 Wai 898, 2.5.132, at [3.2]-[3.5].
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General points relating to raupatu claims

76.

77.

The wider Treaty settlement context is important to this issue of jurisdiction. The
Tribunal’s inquiry process should, the Crown submits, strive to preserve the
integrity of existing settlements. That goal is important not just for the Crown,
but for the Maori parties to the deeds of settlement into which they and the
Crown have entered in good faith, and for the country as a whole. In a similar
way, any impairment of the integrity of existing settlements could put the future

Treaty settlement process at risk.

Recent settlements with Ngati Haua, Ngati Koroki Kahukura and Raukawa, each
a named group in the 1995 and 2009 settlements, were reached on the basis that
their raupatu claims were settled in 1995 and 2009. The Raukawa settlement, for
example, incorporates the acknowledgements the Crown made in 1995 regarding
war and raupatu, but records that the settlement deals with the “remaining

longstanding grievances” of Raukawa'"' (that is, the non-raupatu claims).

1946 Settlement

78.

As integral background to the 1995 and 2009 settlements, it is instructive to
consider the Waikato-Maniapoto Maori Claims Settlement Act 1946,'” which
“effect|ed] a Final Settlement of certain Claims relating to the Confiscation of
Maori Lands in the Waikato District”'” and established the Tainui Maori Trust
Board, in part to administer the moneys granted in 1946 as compensation for
confiscation. The purpose of the 1946 Act was, therefore, to provide for a
settlement with those hapu that affiliated to the Tainui waka and had had land
confiscated in the Waikato district. Ngati Apakura and Ngati Paretekawa were
included in the settlement because they affiliated to the Tainui waka and had land
interests north of the confiscation line that had been confiscated. Ngati
Maniapoto hapu that did not have land interests confiscated were not included in

the settlement.

1995 and 2009 settlements

79.

The Crown submits that the 1995 and 2009 settlements are based on the same

rationale as the 1946 settlement: they settle all the raupatu claims of all Waikato-

101
102

103

Raukawa Claims Settlement Act 2014, s 9(1)-(2).

See Tainui Maori Trust Board Regulations, First Schedule, NZ Gagerte, 1947, at 710. See also Wai 898,
A110(m).

Preamble to the Waikato-Maniapoto Maori Claims Settlement Act 1946.
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Tainui descent groups within the 1860s Waikato confiscation area, except for
those claims that the deeds specifically exclude. The Crown understands the term
“Waikato” in the 1995 and 2009 settlements as it is commonly understood,
namely as referring to those descendants of the Tainui waka who resided or reside
in the Waikato region (that is, the “Waikato” peoples take their name from the
district to which they belong). The evidence indicates that these “hapu” names

derive from lists associated with the Waikato-Maniapoto Maori Claims Settlement

Act 1946."™

80. The Crown submits that undue focus can be put on the use of the term “hapu” in
the definition of “Waikato” in the 1995 and 2009 settlements and the
corresponding settlement Acts. The use of the term “hapu” is not definitive of
the status of any particular group listed in the definition. In line with current
scholarship, the Crown understands that hapa or group identities have the
potential to change over time and whether a group is a “hapu” or “iwi” (or some
other descriptor) is a question of time, place and custom. The descriptors are not
fixed categories. The use of the term “hapta” in the definition of “Waikato” in the
1995 and 2009 deeds of settlement and the corresponding settlement legislation
should not therefore be taken as definitive of the nature size or importance of any
particular group listed in the definition, especially in the context of a broad

confederation of tribal groups such as Waikato-Tainui.

81. The Crown submits that, where a Ngati Apakura or a Ngati Paretekawa group is
bringing a raupatu claim that is prima facie barred by the 1995 and 2010 Acts, the
burden of proof falls on it to establish on the balance of probabilities that it
comes within the Tribunal’s jurisdiction and is not so barred. In other words, it
must establish, on the balance of probabilities, that it has a distinct and separate
non-Waikato or non-Waikato-Tainui raupatu claim on the basis of a non-Waikato

or non-Waikato-Tainui affiliation.

82. The Crown submits the Tribunal should assess such a claim against the following

factors:

82.1 Does the claimant group/hapu have distinct non-Waikato or non-

Waikato-Tainui whakapapa?

104 See Tainui Maori Trust Board Regulations, First Schedule, NZ Gazette, 1947, at 710.
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82.2 Does the traditional atea of interest of the claimant group/hapu, or part

of that area, fall outside the Waikato confiscation area?

82.3 Can the claimant group/hapu assert customary interests within the
Waikato confiscation area on the basis of distinct non-Waikato or non-

Waikato-Tainui whakapapa?

82.4 Is the group functioning as such, ‘on the ground’ and on the basis of its

non-Waikato or non-Waikato-Tainui affiliation?
82.5 What marae does the group affiliate to?

82.6 Are these the same marae as represented by the Waikato-Tainui Te
Kauhanganui or any other post-settlement governance entity responsible
for administering redress provided through the 1995 or 2009 raupatu

settlements?

82.7 Are they considered by others, including Waikato-Tainui, to be part of

Waikato-Tainui?

The Crown submits that a negative answer to any of the first four questions must
automatically result in a finding that the claimant group does not have a distinct
and separate non-Waikato or non-Waikato-Tainui raupatu claim. Although not
definitive, the Crown submits that a positive answer to the sixth question would
count strongly against a finding that the claimant group could make a non-
Waikato or non-Waikato-Tainui raupatu claim on the basis of a non-Waikato or

non-Waikato-Tainui affiliation.

Crown’s position in respect of Ngati Apakura

84.

85.

86.

The Crown submits that the claimants’ contention that it can bring a raupatu
claim on the basis of a non-Waikato or non-Waikato-Tainui affiliation is not

persuasive.

The claimants identify themselves as belonging to “Ngati Apakura te iwi”, distinct
from the Ngati Apakura “hapu” named and included in the 1995 and 2009

settlements and the corresponding settlement legislation.

However, claimant counsel’s submission admits that, owing to the 1860s wars and

confiscations, “it is difficult to say empirically the exact number of Ngati Apakura
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te Iwi hapu that exist today”. Some evidence refers to “Ngati Apakura” as having

previously been a “thriving iwi with at least five but sometimes 17 hapa”.'”

The claimants say Ngati Apakura te Iwi affiliates with a number of marae within
the Rohe Potae, including Tanehopuwai (Te Kuiti) and Mangarama (Te Kuiti),
formed following migration after the 1860s wars. They also affiliate to a number
of other marae, including Mokai Kainga (Kawhia) and Kahotea (Otorohanga),
both Waikato-Tainui marae. They say they no longer have marae or connections

to traditional lands around Rangiaowhia owing to the war and raupatu.'”

Ngati Apakura acknowledges that their raupatu claims fall within the “Waikato
claim area” of the 1995 and 2009 settlements,"”’ but at the same time say they are
“not cover|ed]” by the Ngati Apakura hapu of the 1995 and 2009 settlements, as
that hapu “did not and could not speak” for “numerous other hapu and whanau”
of Ngati Apakura.'” The Crown submits that it would be instructive to consider
whether the claimants (as Ngati Apakura te Iwi) would be excluded as

beneficiaries of the 1995 and 2009 settlements.

The question of which Apakura is being referred to in the 1995 and 2009
settlements is partly answered by reference to the trust deed of Waikato-Tainui Te
Ranbanganui Inc, the Waikato-Tainui governance entity that effectively received the
1995 and 2009 settlement assets. That trust deed identifies in a schedule the
Waikato-Tainui marae that authorised the 1995 settlement.'” Other Waikato-
Tainui information reveals that six of these marae are Ngati Apakura marae that
are placed approximately just south of the “Waikato claim area” or in the northern
Rohe Potae inquiry district, namely Mokai Kainga (at Kawhia), Hiona, Puarekireki,

11(

Te Kopua, Kahotea and Te Tokangunui-a-Noho.'"” Most of these marae appear

on the Apakura claimants’ maps.'"

105
106

107

108

109

110

111

Wai 898, 3.3.269, at 4-5; Wai 898, 3.4.228, at 11, 34.
Wai 898, 3.3.269, at 6; Wai 898, 3.4.228, at 15-16.

Wai 898, 3.3.1080, at 4.
Wai 898, 3.3.269, at 7; Wai 898, 3.4.228, at 36.

Rules of Waikato-Tainui Te Kauhanganui Inc, 25 November 2011, Schedules 1-2
(http:/ /www.waikatotainui.com/wp-content/uploads/Rules-of-TKN-Nov-2011.pdf,
The trust deed is also available from the Registrar of Trusts and  Societies:

http://www.societies.govt.nz/cms/banner template/ CNAME).

Website of Waikato-Tainui: http://www.waikatotainui.com/about-us/our-marae-and-hapuu/.
See Wai 898, P11.
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90. The Crown submits that the better interpretation, based on the available evidence,
is that the claimants are not a distinguishable group from the Waikato-Tainui
Apakura that affiliate or belong to these northern Rohe Potae marae. Under the
governance structure of Waikato Tainui, each of these marae elects three
representatives to the tribal body, Te Kauhanganui. This means that Ngati
Apakura marae in the northern Rohe Potae are clearly represented in the
governance structure of the Waikato-Tainui entity administering the 1995 and
2009 raupatu settlements. Ngati Apakura, then, are clearly beneficiaries of those

settlements.

91. The claimants refer generally in submissions to marae south of those Waikato-
Tainui marae, including Tanehopuwai and Mangarama, but they have not shown
how the Apakura people affiliating to those marae have raupatu claims separate
and distinct from the Apakura marae included in the 1995 and 2009 Waikato-

Tainui settlements.

92.  The customary evidence on the record shows that Ngati Apakura is essentially a
people largely descended from the Tainui waka, which places them within the
Waikato confederation (at least to the extent their traditional area is located within
the Waikato region). While the evidence is that the eponymous ancestor,
Apakura, was herself of another iwi (descending from Te Arawa waka), her
marriage to a descendent of Hoturoa, captain of the Tainui waka, would

constitute Ngati Apakura a member of the broader Waikato confederation.

93.  Claimant counsel submit that the 1947 petition of Karena Tamaki and 57 others
of the Apakura and Puhiawe sub-tribes supports the contention that Ngati
Apakura te Iwi is distinct from Waikato. For example, claimant counsel say that
the fact that the petition was filed “shows that these branches of Apakura sought

separate recognition for their distinct losses”.

94.  However, the Crown submits that the petition does not show that Apakura was
not part of a wider Tainui-Waikato confederation. Indeed, it tends to confirm
that it was. For example, Pei Te Hurinui Jones, who represented the petitioners
in the Native Land Court hearing into the peition, told the Court, “... no other

tribe in the Waikato, or no other section of the Waikato tribe, suffered so severely
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as these people”.!"” Later, Mr Jones again described Ngati Apakura in terms of a

section of the Waikato people:'"”

. any relief should not be at the expense of other sections of the
Waikato because after all a settlement of £5,000 a year is quite a small
amount comparatively for the large number of people involved ... It is
small enough as it is and the Apakuras do not feel that they should make
any claim at the expense of other sections of the Waikato people by
making a raid on the funds of the Tainui Trust Board.

Claimant counsel submit that “Mr Jones firmly believed that Apakura interests
had not been sufficiently settled under the 1946 Act but he presumably felt that
that was the best that could be achieved given the limitations on appropriate iwi
and hapu recognition under the approach to settlements at that time”. However,
the Crown submits that the concern Mr Jones’ was putting forward was essentially
about the adequacy of the redress and not affiliation to Tainui. This is reflected in

the Mr Jones’ concluding statement cited in the claimant’s closing submissions:'"*

I think this inquiry has brought this fact to the surface that the
Ngatiapakuras, whatever the reason, failed to get awards of land or
money anywhere near commensurate with their importance as a tribe
and with the amount of damage brought about as a result of the
confiscation.

For the reasons it has outlined, the Crown submits that the Ngati Apakura
claimants have not established on the balance of probabilities that Ngati Apakaura
te Iwi is a distinct group from “Ngati Apakura” listed in the 1995 and 2009

settlements and that they remain able to bring raupatu claims.

Crown’s position in respect of Ngati Paretekawa

97.

Two Ngati Paretekawa marae, Mangatoatoa and Rakaunui, were involved in
authorising the 1995 settlement and are beneficiary marae of that settlement and
represented in Te Kauhaunganui.'” 1In this inquiry, the Ngati Paretekawa

claimants (including Wai 2068, Wai 2014 and Wai 440) make raupatu claims to the

116

Waikato claim area on the basis of Ngati Maniapoto whakapapa ~ and also Ngati

117

Raukawa affiliation." However, the Crown says that Ngati Paretekawa are

112

113

114

115

116

117

Petition No 29/1947 in Wai 898, A29(d), at 22.
Cited in Wai 898, 3.4.228, at 38.
Wai 898, 3.4.228, at 39.

Rules of Waikato-Tainui Te Kauhanganui Inc, 25 November 2011, Schedules 1-2;
http://www.tkm.govt.nz/iwi/waikato /#; http://www.waikatotainui.com/about-us/our-marae-and-hapuu/.

Wai 898, 3.4.208, at [8].
Wai 898, 3.4.198, at [1.2].

2879953_1.doc



98.

35

“Waikato descendants of the Tainui waka” in terms of section 7 of the 1995 and
2010 settlement Acts and the critical question is whether they are the same Ngati
Paretekawa that was involved in those settlements. The Crown submits that they

are.

The Ngati Paretekawa submissions reinforce the notion that the relevant groups
included in the settlement legislation, derived in turn from the Waikato-
Maniapoto Maori Claims Settlement Act 1946, are intended to be those who
affiliate to the Tainui waka, including Ngati Paretekawa, and who suffered raupatu
in the Waikato district.'™ Section 2 of the 1946 Act defined the relevant “Tainui
tribes” as “the Tainui tribes, or sections of the Tainui tribes, who were the
owners, according to Maori custom, of the lands in the Wakato district which
were affected by the confiscations referred to [above] ...”. The Act created the
Tainui Maori Trust Board to adminster the settlement funds paid under the Act.
That Board was dissolved by the 1995 legislation (section 28), which
similtaneously provided for the establishment of a new entity, now essentially the

land trust governed by Waikato-Tainui Te Kauhanganui Inc.

Ngati Tama Claims Settlement Act 2003

99.

100.

101.

The Ngati Tama Claims Settlement Act 2003 settles the “Ngati Tama historical
claims” as that term is defined in section 10 of that Act. It does not settle claims

that are not brought on the basis of Ngati Tama descent.

It follows that the Tribunal has jurisdiction to inquire into claims that are co-
extensive with the Ngati Tama historical claims in terms of subject matter and
geographical coverage provided any such claim is not made on the basis of Ngati
Tama descent. Further, the Tribunal may not inquire into any claims in this
inquiry brought on the basis of Ngati Tama descent, as the Ngati Tama Claims

Settlement Act 2003 removes its jurisdiction to do so.'”

The Crown is not aware of any claims in this inquiry that are being brought on the

basis of Ngati Tama descent.

118

119

Wai 898, 3.4.208, at 17.

“Decision of the Presiding Officer on Behalf of the Rohe Potae Tribunal Panel on Scope of Inquiry Issues”,
6 September 2012, Wai 898, 2.5.13, at [3.5].

2879953_1.doc



36

Ngati Kauwhata

102.

103.

104.

105.

106.

107.

The Crown understands that Ngati Kauwhata is making raupatu claims.

As submitted above, the Crown settled only the raupatu claims of the groups

named in the 1995 and 2010 Acts. Ngati Kauwhata is not one of those groups.

The Crown accepts, therefore, that the 1995 and 2010 Acts do not remove the

Tribunal’s jurisdiction to inquiry into the raupatu claims of Ngati Kauwhata.

" The Crown is not aware of

Ngati Kauwhata say they are of Tainui descent."”
Ngati Kauwhata advancing any raupatu claims on the basis of non-Waikato-

Tainui descent.

The Crown says it is up to the Ngati Kauwhata claimants to demonstrate they
have raupatu claims in the Waikato confiscation area. The Crown submits the

following considerations are relevant:

106.1  Does the traditional area of interest of the claimant group/iwi/hapu, or

part of that area, lie inside the Waikato confiscation area?

106.2  Does the claimant group/iwi/hapu have customary interests within the

Waikato confiscation area?

The Crown notes that there is evidence on the record of inquiry in relation to the
traditional area of interest and customary interests of Ngati Kauwhata. For

: 121
example, the claimants:

107.1  State that the “traditional heartland of Ngati Kauwhata sat in between

Rangiaowhia, Pukekura and Maungatautari”.”'*

107.2  State that Crown “|c|onfiscated land at Rangiaéwhia in which Ngati

Kauwhata had customary interests, following the Waikato Wars”.'’

107.3  Refer to interests in several block outside the inquiry district (Puahue,
Pukekura, Maungatautari) and to particular interests in the

Wharepuhunga block within the inquiry district."**

121

122

123

“Closing Submissions of the Wai 784 Ngati Kauwhata Claim”, Wai 898, 3.4.147, at 24-39.
“Closing Submissions of the Wai 784 Ngati Kauwhata Claim”, Wai 898, 3.4.147, at 10.
Wai 898, 3.4.147, at [73(a)].
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108. The Crown notes that Rangiacowhia is within the Waikato confiscation boundary.

Ngati Wehi Wehi

109. The Crown understands that Ngati Wehi Wehi is making raupatu claims.

110. The Crown’s position is that the Raukawa settlement settles the Raukawa claims
of Ngati Wehi Wehi (that is, it settles the claims that Ngati Wehi Wehi have based

on descent from Raukawa and affiliation to a Raukawa marae in the Waikato area.

111, Accordingly to the extent that the raupatu claims of Ngati Wehi Wehi are based

on their affiliation to Raukawa, the Crown considers those claims to be settled

through the 1995 and 2009 settlements.

Te Rore

112. 'The claimants in Wai 1606, brought on behalf of Ngati Peehi/Ngati Te Kanawa,
adopt the generic pleadings on war and raupatu'® but also make the following

specific pleading in respect of Te Rore:'*

90.  After attacking Rangiriri and Ngaruawahia, General Cameron and
his troops proceeded southwards to Hamilton and then towards
Te Rore.

91.  Te Rore was bombarded, destroyed then taken over as a military
camp for General Cameron and his troops while they prepared for
attacks on Paterangi, Waiari and Rangiaowhia.

92. At the time Te Rore was destroyed, it was not a fortified pa and
had not been established for any military offensive or defensive
putrpose.

93.  As a result of the Crown’s actions through General Cameron and
his troops, land occupied by member of Ngati Peehl and Ngati Te
Kanawa at Te Rore was taken by the Crown and Ngatl Peehi and
Ngati Te Kanawa businesses were destroyed.

113. In 2012, Dr O’Malley undertook targeted supplementary research in respect of

these allegations . He noted that “Te Rore was a strategically significant Maori

55127

settlement on the banks of the Waipa River” ™" and concluded:'®

125 “Second Amended Statement of Claim”, (9 December 2011), Wai 898, 1.2.81, at 85.
126 Wai 898, 1.2.81, at [90]-[93].
127 “Dr V O’Malley, “Te Rohe Potae War and Raupatu: Supplementary Evidence on Te Rore” (August 2012),

Wai 898, A22(c), at 6.
128 Wai 898, A22(c), at 32-33.
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Maori did not appear to occupy Te Rore when the British entered and

took possession of the settlement on 28 January 1864;

There is no documentary evidence to confirm any bombardment of the

area;

The documentary evidence suggests that Maori themselves had torched
buildings at the settlement, possibly as a strategy to deny comfort and
relative safety to the British forces or to secure for themselves supplies

of timber and other items for their own fortifications.

As several thousand men camped in the Te Rore area for more than
three weeks, with a smaller force remaining in the area for much longer,

a certain level of damage and destruction was likely.

114. The Crown submits that the Dr O’Malley’s evidence demonstrates that the claim

that British forces bombarded and destroyed Te Rore cannot be substantiated.
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TOPIC 3 - THE AUKATI

Introduction

115.

These closing submissions respond to the following claimant-specific closing

. . . .12()
submissions concerning the Aukati

115.1

115.2

115.3

115.4

1155

115.6

Geraldine Taurerewa on behalf of the descendants of Te Hore

Nukuraerae (Wai 1594).""

Raymond Francis Mokau on behalf of nga tupuna Mokau Hapimana and
Te Whakataute Te Huia of Ngati Maniapoto and their descendants (Wai
1099); Harriet Rose Chase on behalf of the extended whanau of
Napinapi Marae and local hapu (Wai 1100, Wai 1132, Wai 1133, Wai
1136, Wai 1137, Wai 1138, Wai 1139, Wai 1798) and on behalf of Ngati
Paretekawa ki Napinapi and the descendants and kin of Rewi Maniapoto

(Wai 1100).”"

Kevin Amohia for and on behalf of Ngati Haua (Wai 48, Wai 81, Wai
146)."*

Matiu Haitana & ors on behalf of Ngati Tamakana, Ngati Ruakopiri and
Ngati Maringi (Wai 1388) and Matiu Haitana & ors on behalf of Ngati
Tumanuka (Wai 1197)."

Manihera Forbes & ors on behalf of Ngati Hikairo (Wai 1112, Wai 1113)
and John Pouwhare on behalf of the Oparau Station Trust (Wai 439) and
Frank Kingi Thorne on behalf of Ngati Hikairo (Wai 2351) and Hinga
Whiu on behalf of the Honerau Tai Hauauru Whanau Trust (Wai
2353)."

Lynette Gloria Waitiahoaho Te Ruki & ors on behalf of Ngati Kahu,
Ngati Unu, the Te Kopua Marae Committee and the Te Kopua Marae
Trustees (Wai 846)."”

129
130
131
132
133
134
135

Wai 898, 3.4.129.
Wai 898, 3.4.164(a), at [6.1].

Wai 898, 3.4.189 at [5
Wai 898, 3.4.211 at [3
Wai 898, 3.4.209 at [1
Wai 898, 3.4.228 at [2
Wai 898, 3.4.251 at [7
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A claim on behalf of the descendants of the hapu of Ngati Ngawaero
(Wai 551) and on behalf of Ngati Unu, Ngati Te Kanawa, Ngati

136

Taumana of Maniapoto Iwi (Wai 948).

Crown’s response

116. In respect of these submissions, the Crown refers to its generic closing

117.

submissions on the Aukati (topic 3) to the extent that they are relevant to each

. . . 3
claim’s particular issues."”’

The Crown notes the explanations provided for the role of various leaders and

groupings in respect of the Aukati, including in some cases the issue of allegiance

to the Kingitanga, as set out in the submissions:

117.1

117.2

117.3

117.4

117.5

117.6

Te Hore Nukuraerae (Wai 1594)."

Mokau Hapimana and Te Whakataute Te Huia of Ngati Maniapoto and
their descendants and the Ngati Paretekawa ki Napinapi and the
descendants and kin of Rewi Maniapoto (Wai 1099, Wai 1100, Wai 1132,
Wai 1133, Wai 1136, Wai 1137, Wai 1138, Wai 1139, 1798)."”

Ngati Haua (Wai 48, Wai 81, Wai 146)."*

Ngati Tamakana, Ngati Ruakopiri and Ngati Maringi (Wai 1388) and
Ngati Tumanuka (Wai 1197).""!

Ngati Apakura (Wai 898, Wai 1469, Wai 2291)."*

Nga Hapt o Ngati Tawharetoa (Wai 575).'

136
137
138
139
140
141
142
143

Wai 898, 3.4.250 at [51].

Wai 898, 3.4.299.

Wai 898, 3.4.164(a) at [6.2]-[6.8].

Wai 898, 3.4.189 at [4.15]-[4.16], [7.1]-[7.5].
Wai 898, 3.4.211 at [45]-[48).

Wai 898, 3.4.209 at [21]-[31].

Wai 898, 3.4.228 at [280]-[282].

Wai 898, 3.4.281 at [15]-[19].
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TOPIC 11 - PURCHASING DURING THE AUKATT 1865 — 1885

Introduction

118.

119.

120.

These closing submissions respond to the following claimant-specific closing

submissions concerning purchasing during the Aukati 1865 — 1885.

The following claimant specific submissions have adopted all or portions of the
claimants’ generic submissions in respect of purchasing during the Aukati 1865-

1885'*:
119.1  Ngati Kauwhata (Wai 784).'*
119.2  Rongo Herehere Wetere and William Wetere (Wai 535).'%

In respect of these submissions, the Crown refers to its generic closing

submissions on topic 11, 1865-1885: Purchasing During the Aukati to the extent

that they are relevant to each claim’s particular issues.""’

Crown’s response

Poutama Lands

121. As with the claimants’ generic closing submissions, the focus of two of the
claimant specific submissions is on the Poutama lands. Specifically:
121.1  Mokau ki Runga: Wai 788 claimants: Atiria Rora Takiari, Barbara Ngawai
Taite Marsh, Walter Ngaru, Jacob Wikiperi Hiriaki, Muiora Barry and
Patrick Louis Taylor. Wai 691 claimants: Tohe Rauputu and Muiora
Barry. Wai 2349 claimant: Peter Stockman.'*
121.2  Rongo Herehere Wetere and William Wetere (Wai 535).'*
Loss of Sovereignty
122. The claimants argue the Crown successfully pressured Ngati Maniapoto into

taking their lands before the Court, and the consequence was their lands came

under the control of the Court.”™ The Crown submits that in the case of Mokau

144
145
146
147
148
149
150

Wai 898, 3.4.122.

Wai 898, 3.4.147 at [204].

Wai 898, 3.4.243(a) at [43]-[44].
Wai 898, 3.4.296.

Wai 898, 3.4.246 at Section E.
Wai 898, 3.4.243(a) at [43]-[54].
Wai 898, 3.4.243(a) at [47]
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the Crown was initially cautious about allowing the Court to sit, but eventually

responded to the approach of senior chiefs, and refers to these submissions."'

Damaged relationships with Ngati Tama

123. The argument is made that the Crown’s action led to Ngati Tama and Ngati
Maniapoto taking the Poutama lands before the Native Land Court, and this
resulted in damage being done to already strained relationships between Ngati

Maniapoto and Ngati Tama."”

The Crown has argued in its generic closing
submissions that the evidence does not support this argument and refers to those

. . 1"3
submissions.

Joshua Jones 1 ease

124. The claimants’ generic submissions'™ and specific submissions address the
negotiation and signing of the Jones lease in some detail.” The Crown’s closing

submissions also address that evidence in some detail.”*®

Signing of the Deed

. . . . 157 . . .
125. 'The claimants’ generic submission " and specific submissions then address events

following the deed signing, including protest and investigation.”” The Crown’s

. . . . . 159
generic closing submissions also traverse that evidence.

Surveying

126. The various surveys made in respect of the Mokau-Mohakatino block are

160

. . . . . . . . 1(1
addressed in the claimants’ generic submissions " and specific submissions. ™ The

Crown’s generic closing submissions touch on those surveys at several points.'*

151 Wai 898, 3.4.305 at [26.4], [39], [41, [47]-[49]; Wai 898, 3.4.296 at [14]-[16].
152 Wai 898, 3.4.243(a) at [52]-[53].

155 Wai 898, 3.4.305 at [42.3], [43]-[46]; Wai 898, 3.4.296 at [14].
154 Wai 898, 3.4.122 at [76]-[81].

155 Wai 898, 3.4.246 at Section I [1]-[13].

156 Wai 898, 3.4.296 at [19]-[30].

157 Wai 898, 3.4.122 at [85]-[105].

155 Wai 898, 3.4.246 at Section F [14]-[29].

159 Wai 898, 3.4.296 at [31]-[37).

160 Wai 898, 3.4.122 at [106]-[116].

161 Wai 898, 3.4.246 at Section F [30]-[40].

162 Wai 898, 3.4.296 at [33], [43], [56]-[58], [67].
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The 1888 Commission

127. The claimants’ submissions address the evidence on the conduct and report of the
royal commission into the circumstances of a lease of land at Mokau,'® as do the

. 164
Crown’s submissions.

Mokau-Mobakatino Act 1888

128. 'The passage and content of the Mokau-Mohakatino Act 1888 are addressed in the
claimants’ generic closing submissions,'® claimant specific closing submissions,'®

and the Crown’s generic closing submissions.'”’

Damaged relationships with the Crown

129. The claimants refer to the Crown’s 1888 survey of the Mokau-Mohakatino block
as damaging relationships between Ngati Maniapoto and the Crown.'” The
Crown submits that the survey conducted in 1888 reflected what the Native Land
Court had awarded in 1882 and did not have a significant effect on the land that

169
” The Crown refers

was ultimately to form a part of the legalised Jones lease.
again to its concession in respect of the course of dealings that led to the Jones

lease being formalised.'™

Native Land Court Hearing 1889

130. The claimants’ submissions are made in respect of the 1889 partition hearing171
that are consistent with the claimants’ generic submissions."”” The Crown has

. . . . 173
made submissions in respect of that hearing.

Land I oss

131. The claimants submissions refer to the loss of ownership of the Mokau-
Mohakatino block.' The Crown refers to its submissions and the concessions it

has made in respect of Crown actions.'”

163 Wai 898, 3.4.122 at [117]-[125]; Wai 898, 3.4.246 at Section F [41]-[51].
164 Wai 898, 3.4.296 at [38]-[46).

165 Wai 898, 3.4.122 at [126]-[137].

166 Wai 898, 3.4.246 at Section F [52]-[56].
167 Wai 898, 3.4.296 at [47]-[55].

168 Wai 898, 3.4.243(a) at [54].

169 Wai 898, 3.4.296 at [36], [58].

10 Wai 898, 3.4.296 at [78].

171 Wai 898, 3.4.246 at Section F [56]-[61].
172 Wai 898, 3.4.122 at [142]-[147].

173 Wai 898, 3.4.296 at [62]-[65].

174 Wai 898, 3.4.243(a) at [48], [51], [56]-[63]-
175 Wai 898, 3.4.296 at [78], [96].
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TOPIC 4 - CROWN AND ROHE POTAE AGREEMENTS 1882 — 1885:
TE ROHE POTAE COMPACT

Introduction

132. These closing submissions respond to the following claimant-specific closing
submissions concerning the Crown and Rohe Potae Agreements 1882-1885: Te

Rohe Potae Compact.

133. 'The following claimant-specific closing submissions have adopted all or portions
of the claimants’ generic closing submissions in respect of the Crown and Rohe

176

Potae Agreements 1882-1885: Te Rohe Potae Compact:

133.1  Michael John Le Gros & ors on behalf of descendants of Kopere Tanoa
Ist and Te Whiutahi (Wai 1147) and Lois Jean Tutemahurangi & ors on

behalf of descendants of Tutemahurangi and Waikura, and Te

Tarapounamu (Wai 1203)."”

133.2  Evelyn Kereopa on behalf of Te Thingarangi hapu and Ngati Maniapoto
(Wai 762).""

133.3  Thomas Leslie Te Nuinga Tuwhangai & ors on behalf of the hapu of
Ngati Huru (Wai 1230)."”

133.4  Michael Tangahoe Burgess and Jane Crown on behalf of themselves and
the hapt of Ngati Raerae (Wai 928)."

133.5  Ngati Paretekawa and Ngati Paca Hapu of Ngati Maniapoto and Ngati
Raukawa Iwi (Wai 440)."™"

133.6  Thomas Te Nuinga Tuwhangai and Wayne Houpapa on behalf of the
hapt of Ngati Hari (Wai 987).'"

133.7  Richard Edward Orzecki & ors on behalf of Te Kotahitanga o te Iwi o
Ngati Wehi Wehi (Wai 1482)."*

16 Wai 898, 3.4.128.

177 Wai 898, 3.4.151 at [83(b)].
18 Wai 898, 3.4.170(a) at [325].
19 Wai 898, 3.4.168(a) at [11].
180 Wai 898, 3.4.175(a) at [157].
181 Wai 898, 3.4.198 at [6.1].

182 Wai 898, 3.4.167 at [5], [5(a)].
183 Wai 898, 3.4.154(a) at [59(b)].
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133.9

133.10

133.11

133.12

133.13

133.14

133.15

133.16

133.17

45
Glennis Ngawai Rawiri on behalf of her whanau (Wai 1824)."

Robert Wayne Cribb & ors on behalf of Tamahaki Council of Hapu and
Tamahaki Incorporated Society (Wai 555), and on behalf of descendants
of Uenuku Tawharetoa (Wai 1224).'*

Geraldine Taurerewa on behalf of the descendants of Te Hore

Nukuraerae (Wai 1594)."

Kevin Amohia for and on behalf of Ngati Haua (Wai 48, Wai 81, Wai
146)."

Matiu Haitana & ors on behalf of Ngati Tamakana, Ngati Ruakopiri and
Ngati Maringi (Wai 1388) and Matiu Haitana & ors on behalf of Ngati
Tumanuka (Wai 1197)."*

Wally Papa & ors on behalf of Raukawa (Wai 443)."
Thaia Corbet Te Akau & ors on behalf of Ngati Hinemihi (Wai 1447)."

Liane Ramari Green on behalf of Ngati Peehi and Ngati Te Kanawa
(Wai 1606).191

Michaela Rangitaawa-Schofield on behalf Ngati Urunumia and Ngati
Ngutu hapi (Wai 1823)."”

Henry Tihema Baker & ors on behalf of Ngati Kinohaku (Wai 753),
Moepatu Borrell and Wayne Douglas Jensen on behalf of Ngati
Kinohaku, Ngati Te Putakitemuri, Urunumia, Ngati Apakura, Ngati
Tauhunu (Wai 586), Rora Evans (deceased) & ors on behalf of the
Trustees and Owners of Taumatatotara A5 (Residue) (Wai 13906),

Hinekopa Barrett and Maxine Ketu on behalf of nga uri o Huihana

184
185
186
187
188
189
190
191
192

Wai 898, 3.4.181 at [19.1].

Wai 898, 3.4.163(a) at Section 7 at [7.1].
Wai 898, 3.4.164(a) at [6.1].

Wai 898, 3.4.211 at [32], [32.4].

Wai 898, 3.4.209 at [10(c)].

Wai 898, 3.4.158 at [4.1].

Wai 898, 3.4.187 at [6.1].

Wai 898, 3.4.169(a) at [34].

Wai 898, 3.4.178 at [8].
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135.

133.18

133.19

133.20

133.21

46

Parehuiroro me nga o Ngati Kinohaku me Ngati Maniapoto (Wai 2020),
Wayne Jensen and Glen Katu on behalf of Ngati Tarahuia (Wai 1585)."”

Manihera Forbes & ors on behalf of Ngati Hikairo (Wai 1112, Wai 1113)
and John Pouwhare on behalf of the Oparau Station Trust (Wai 439) and
Frank Kingi Thorne on behalf of Ngati Hikairo (Wai 2351) and Hinga
Whiu on behalf of the Honerau Tai Hauauru Whanau Trust (Wai
2353)."

Ema Te Toroa Tangiariki Pohatu & ors on behalf of Ngati Pouroto,
Neati Te Ika of Ngati Hikairo Iwi (Wai 833, Wai 965, Wai 1044, Wai
1605)."”

Lynette Gloria Waitiahoaho Te Ruki & ors on behalf of Ngati Kahu,
Ngati Unu, the Te Kopua Marae Committee and the Te Kopua Marae
Trustees (Wai 846)."”

A claim on behalf of the descendants of the hapu of Ngati Ngawaero
(Wai 551) and on behalf of Ngati Unu, Ngati Te Kanawa, Ngati

197

Taumana of Maniapoto Iwi (Wai 948).

In addition, the closing submissions made on behalf of Nga Hapu o Ngati

Tawharetoa provide analysis of the Ohaki Tapu."”

8

In respect of these submissions, the Crown refers to its generic closing

submissions on topic 4, Crown and Rohe Potae Agreements 1882-1885: Te Rohe

Potae Compact to the extent that they are relevant to each claim’s particular

. 1()(
1ssues.

Crown’s response

Perception of the Crown-Robe Potae Maori agreements of the mid-1880s

136. A number of the claimant-specific closing submissions have set out the

participation of tupuna in the negotiations between Rohe Potae leadership and the

Crown, and how the Ohaki Tapu was viewed by their tupuna, and has been

193
194
195
196
197
198
199

Wai 898, 3.4.204 at [1
Wai 898, 3.4.226 at [2
Wai 898, 3.4.227 at [1
Wai 898, 3.4.251 at [7

22]-[1.23(a)).

4.
8].
2).

Wai 898, 3.4.250 at [51].
Wai 898, 3.4.281 at Section 6.
Wai 898, 3.4.301.
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20 The Crown notes those submissions

viewed through to contemporary times.
and acknowledges the assistance the evidence they incorporate provides,
particularly when the historical record is incomplete and general in nature. This
evidence should be considered in the context of all the evidence of the historical
events around these negotiations. The Crown’s submissions set out a particular
view of these negotiations, their significance, and the agreements that were
achieved.™ The Crown submits that different understandings do not amount in

themselves to Treaty breach, but actions inconsistent with a proper interpretation

of the Crown’s commitments may amount to Treaty breach.

Absence of Written Record

137.

Several submissions make the argument that the Crown adopted a deliberate
strategy of not recording agreements, and an argument is made that there were no

written agreements.””

The Crown’s closing submissions have addressed these
arguments to some extent,”” but the key point is that significant aspects of the
agreements made were reduced to writing or formally recorded, as were
significant parts of the discussions between Rohe Potae Maori and the Crown.

Rohe Potae leaders also sought formal recording of agreements. Examples of the

Crown recording negotiations and agreements include:

137.1  The letters between the Chiefs and Native Minister Bryce on 16 March
1883.2"

137.2  Ballance’s statements in Parliament concerning the Native Lands
Settlement Bill, and the decision to bring the “prohibitive clauses of the
Licensing Act into force throughout the King country” following the

speech of Wahanui to the House regarding their Petition on the Bill.*”

137.3  The letter from leading chiefs recorded their agreement that an accurate

survey be made of the external boundary in order that a Crown grant

200

201
202
203
204

205

Wai 898, 3.4.151 at [85]-[87]; Wai 898, 3.4.186 at [31]-[42]; Wai 898, 3.4.212 at [35]-[39]; Wai 898, 3.4.154(a) at
[60]-[64]; Wai 898, 3.4.163(a) at [7.1]-[7.5], [7.19]-[7.23]; Wai 898, 3.4.164(a) at [6.2]-[6.8]; Wai 898, 3.4.211 at
[49]-[50]; Wai 898, 3.4.158 at [4.2]-[4.6], [4.14]-[4.23]; Wai 898, 3.4.187 at [6.2]-[6.5]; Wai 898, 3.4.178 at [10],
[12]-[27]; Wai 898, 3.4.226 at [4], [8]; Wai 898, 3.4.227 at [20(a)]-[20(b)], [23-41]; Wai 898, 3.4.251 at [73], [77];
Wai 898, 3.4.250 at [52]-[60]; Wai 898, 3.4.281, at [6.11]-[6.27].

Wai 898, 3.4.302 at [34]-[42]; Wai 898, 3.4.301 at [2]-[4], [66]-[90], [104]-[108]; Wai 898, 3.4. 293 at [10]-[63].
Wai 898, 3.4.189 at [4.35]-[4.36]; Wai 898, 3.4.281, at [6.11].

Wai 898, 3.4.201 at [45], [80, [150], and [155].

Matr Supporting Papers, Wai 898, A78a SP Vol. 2 p 543, Maori text in N.O. 83/1097; Loveridge, Wai 898,
A90, at 22-23, and footnote 63, Appendix A at 63-64, Transcript of the English translation in N.O. 83/1097.
NZPD, 1884, Vol 50, at 312-326 (Saturday, 1 November 1884).
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may issue and the costs should not exceed £1,600, and the Assistant

Surveyor-General’s written acknowledgement agreeing to all the terms.”

137.4  The record of Native Minister Ballance’s meetings with Maori in early

207

1885, particularly the Kihikihi meeting.”" Notably, during that meeting
the Minister indicated he would provide a formal letter in respect of his
commitments on rating if Mr Ormsby addressed a letter on that point to

him.

In addition, draft legislation that reflected the mechanisms under discussion was
circulated and subsequently amended to reflect changes the chiefs sought.”” The
Crown submits that this demonstrates that it had to be cautious to act with the
support of Parliament when entering into arrangements that required legislation to
be implemented. When legislation was already in place, the legislation was
amended, and the Crown also used mechanisms such as delegation to confer

powers to Rohe Potae Maori.

Waimarino and Tanponuiatia Applications: issue 4.15

139.

140.

Specific submissions are made on issue 4.15 in respect of the Waimarino and
Taup6nuiatia title applications.”” Reliance is placed on Ms Mart’s argument that
both applications appear to have been motivated by a “concern that the Rohe
Potae external boundary was, or would be treated as, a tribal claim intended to
encroach on their customary interests. The government may have encouraged
this”*" (emphasis added). The Crown’s submissions point to the multiple smaller
applications that had been made in both districts, and the Crown supported
applications made with similar intentions to that of the Rohe Potae leadership,
made by the principal owners over large remaining territories. The evidence is
insufficient to suggest that the Crown took active steps to promote either

application as a way to undermine the Rohe Pétae leadership.”"!

While accepting that it may be putting the position too high to say the Crown was

deliberately pursuing a ‘divide and rule’ policy, the submission made on behalf of

206
207
208

209
210
211

Loveridge, Wai 898, A41, at 122-123.

AJHR, 1885, G-01, at 12-24.

Several bills that were discussed, one version was eventually enacted as the Native Land Administration Act
1886; see for example Loveridge, Wai 898, A41 at 198.

Wai 898, 3.4.200 at [66]-[72]; Wai 898, 3.4.281 at [6.47]-[6.88].

Marr, Wai 898, A78, Part 2, at 1243-1248.

Wai 898, 3.4.301 at [186]-[193].
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Tuawharetoa argues the Crown’s handling of tribal dynamics call for careful

: 212
scrutiny.

While this is addressed to the relationship between the Kingitanga and
the Rohe Potae leadership, the Crown was remarkably consistent in its approach
with the Rohe Potae leadership and reaction to their proposals, and when it met
separately, usually at the instigation of the chiefs, with groupings within that
collective. As the claimants’ submissions state, the Tauponuiatia application to the

Native Land Court was intended to be Ngati Tawharetoa’s ‘Rohe Potae™" and the

Waimarino application can be seen in the same light in respect of Whanganui.

In the National Park inquiry, the Tribunal’s emphasis on Ngati Tuwharetoa
agency in submitting the Tauponuiatia application is apt,”'* and Maori agency is an
important factor in the applications made in respect of the Aotea block and
Waimarino, as it was in respect of the Poutama lands, an earlier test of the Native
Land Court. The Crown submits an assessment of the Crown’s actions
independent of the Rohe Potae leadership and their actions, as suggested in
submissions,””” avoids the necessary context that informed their actions and

decisions.

To the extent it could, the Crown was in fact prepared to facilitate these large
scale investigations at a tribal level to meet concerns held about the Court. Had
the Rohe Potae leadership decided to act upon their December 1883 application
for ascertainment before the Tuwharetoa and Whanganui applications, there is no
evidence to suggest that the Crown would not have supported them in doing so.
Native Minister Bryce supported the Rohe Potae application in 1883, and the
Crown considered it essential that boundaries and titles within the Rohe Potae be
ascertained without producing serious unrest and seemed prepared to support any
viable approach that led to that result. For much of the life of the second Stout-
Vogel Government, Native Minister Ballance was seeking to have legislation
passed that would provide answers to the problems of Maori land administration.
The evidence tends to point to a willingness of the Crown to try to remedy some
of the defects of the current system, and to assist the leadership to retain tribal

control through changes made to the title investigation process.

212
213
214
215

Wai 898, 3.4.281 at [6.33].
Wai 898, 3.4.281 at [6.80].
Te Kahui Maunga Report, Vol 1, at 239-240.
Wai 898, 3.4.281 at [6.76].
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It is suggested that the Crown helped to facilitate all applications for its own
reasons, referring to the Crown purchasing activities that undoubtedly occurred in
the Tauponuiatia and Waimarino blocks following title investigation. However,
the Crown submits these later events are not clear pointers to the motivations of

the Crown at the time.

The reasons given for Ballance’s sudden coolness being associated with his receipt
of the Taup6nuiatia application are conjecture.”’® A number of alternative reasons
for this perceived coolness arise: Ballance was in fact ill at the time as was
explained, or he may have been pre-occupied by, or even concerned by, the
Tauponuiatia application given that the Rohe Potae leadership had not yet
proceeded with their application, or even the implications of the Tauponuiatia and
Waimarino applications given the resources that would be required to conduct

title investigations over such large areas.

Restriction of the sale of alcohol in the Robe Potae

145.

146.

Several submissions highlight the agreements made in respect of the restriction of
alcohol in the Rohe Potae and subsequent decisions to lift those restrictions.”!’
The Crown’s submissions on the issues in respect of alcohol are outlined in detail

in respect of issues 4.17 to 4.25 of its closing submissions on topic 4.*'*

The claimants also point to the 1936 petition of Tawhaki (Hurakia Tawhaki
Matena and 69 others) as highlighting the significance of the “Sacred Compact” at
this time.””” The Crown notes Mr Sarich’s evidence, which points to the petition
being drafted by Pei Te Hurinui Jones. The petition argued for a trust board
system, which it described in some detail, to administer an annual fee for the
benefit of Rohe Potae Maori as a way of acknowledging the original intent of the
agreements of the 1880s in the face of what was seen as the inevitable
introduction of licences.” This petition also attracted considerable objection
from temperance groups.”’ While the Native Affairs Committee made no

222

recommendation on the petition at the time,”” the Crown submits that this and

216
217

218
219

220
221
222

Marr, Wai 898, A78, Part 2 at 1241-1245.

Wai 898, 3.4.168(a) at [13]; Wai 898, 3.4.169(a) at [34]; Wai 898, 175(a) at [256], [258]; Wai 898, 3.4.181 at
[4.22]-[4.23]; Wai 898, 3.4.199 at [17]-[31]; Wai 898, 3.4.213 at [34]-[36].

Wai 898, 3.4.301.

Wai 898, 175(a) at [258]; Wai 898, 191 at [21]-[29] relying on Wai 898, Q7 at 12-13, Appendix B among other
evidence.

Sarich, Wai 898, A29, at 173-174.

Sarich, Wai 898, A29, at 175-176.

Sarich, Wai 898, A29, at 176.
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many other petitions eventually led to the Royal Commission on Licensing that

inquired into this and other issues relating to licensing.
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TOPIC 12 - 1885 — 1909: LAND ALIENATION DURING THE PERIOD OF
PRE-EMPTION

Introduction

147.

148.

These closing submissions respond to the following claimant-specific closing

submissions concerning land alienation during the period of pre-emption.

The following claimant specific submissions have adopted all or portions of the
claimants’ generic submissions in respect of 1885-1909: Land Alienation during

the Period of Pre-emption™:

148.1  Ngati Te Paemate, in particular the descendants of Te Rewatu Hiriako
(Wai 483).%*

148.2  Rodney Graham & ors on behalf of the Kauwhata Treaty Claims Komiti
and Nga Uri o Ngati Kauwhata ki Te Tonga (Wai 784).%*

148.3  Phillip King and Verna Tutaecao on behalf of Ngati Mahuta (Wai 1588,
Wai 1589, Wai 1590, Wai 1591).*°

148.4  Michael John Le Gros & ors on behalf of descendants of Kopere Tanoa
Ist and Te Whiutahi (Wai 1147) and Lois Jean Tutemahurangi & ors on

behalf of descendants of Tutemahurangi and Waikura, and Te

Tarapounamu (Wai 1203).%

148.5  Evelyn Kereopa on behalf of Te Ihingarangi hapu and Ngati Maniapoto
(Wai 762).%*

148.6  Ngati Taimainu and Ngati Kiriwai hapa.”’

148.7  Vernon Houpapa on behalf of Ngati Mahuta (Wai 1499).

148.8  Richard Edward Orzecki & ors on behalf of Te Kotahitanga o te Iwi o
Neati Wehi Wehi (Wai 1482).23 !

223
224
225
226
227
228
229
230
231

Wai 898, 3.4.119.

Wai 898, 3.4.135 at [1.5(c)].
Wai 898, 3.4.147 at [204].
Wai 898, 3.4.143 at [1.24].
Wai 898, 3.4.151 at [145)].
Wai 898, 3.4.170(a) at [421].
Wai 898, 3.4. 174 at [11]
Wai 898, 3.4.171(a) at [7].
Wai 898, 3.4.154(a) at [132].
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148.13

148.14

148.15

148.16

148.17

148.18
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Glennis Ngawai Rawiri on behalf of her whanau (Wai 1824).”

John Hone Arama Tata Henry and Duane Tamauenuku Tata Henry on

behalf of the Tuarau Te Tata Henare Whanau (Wai 1500).”

Te Meera Hyde & ors on behalf of Ngati Whakatere Ki te Tonga (Wai
1640).*

Kevin Amohia for and on behalf of Ngati Haua (Wai 48, Wai 81, Wai
146).7"

Harold Te Pikikotuku Maniapoto & ors on behalf of Te Pae Tapu o
Paretekawa for Ngati Paretekawa (Wai 2014) and Harold Te Pikikotuku
Maniapoto & ors on behalf of Ngati Paretekawa (Wai 2068).”

Thaia Corbet Te Akau & ors on behalf of Ngati Hinemihi (Wai 1447).”
Wally Papa & ors on behalf of Raukawa (Wai 443).%*
Kahuwaiora Hohaia on behalf of Ngati Toa Tupahau (Wai 870).””

Jack Te Reti on behalf of whanau and hapu o te Iwi o Te Thangarangi
(Wai 1309)."

Henry Tihema Baker & ors on behalf of Ngati Kinohaku (Wai 753),
Moepatu Borrell and Wayne Douglas Jensen on behalf of Ngati
Kinohaku, Ngati Te Putakitemuri, Urunumia, Ngati Apakura, Ngati
Tauhunu (Wai 586), Rora Evans (deceased) & ors on behalf of the
Trustees and Owners of Taumatatotara A5 (Residue) (Wai 13906),
Hinekopa Barrett and Maxine Ketu on behalf of nga uri o Huihana
Parchuiroro me nga o Ngati Kinohaku me Ngati Maniapoto (Wai 2020),
Wayne Jensen and Glen Katu on behalf of Ngati Tarahuia (Wai 1585).*""

232
233
234
235
236
237
238
239
240
241

Wai 898, 3.4.181 at [8.2)].

Wai 898, 3.4.160 at [97].

Wai 898, 3.4.191 at [13(a)].

Wai 898, 3.4.211 at [125], [125.1].

Wai 898, 3.4.187 at
Wai 898, 3.4.158 at
Wai 898, 3.4.202 at

[
[
[
[
Wai 898, 3.4.208 at |
[
[
[
[

5.

9.1].
6.1].
32], [32.3].

Wai 898, 3.4.220 at [102)].
Wai 898, 3.4.204 at [3.14].
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148.19 Manihera Forbes & ors on behalf of Ngati Hikairo (Wai 1112, Wai 1113)

and John Pouwhare on behalf of the Oparau Station Trust (Wai 439) and
Frank Kingi Thorne on behalf of Ngati Hikairo (Wai 2351) and Hinga
Whiu on behalf of the Honerau Tai Hauauru Whanau Trust (Wai
2353).2%

149. In addition, the following closing submissions made an analysis of Crown
purchasing tactics and impacts on their tupuna:
149.1  Mona Thompson & ors on behalf of Ngati Waiora, Nga Uri O Pehira
Keepa and Nga Uri O Wi Repa (Wai 1962).*%
149.2  Helen Tawhairoa Green on behalf of Ngati Nutu (Wai 1898).%*
149.3  Tuhoro whanau (Wai 457).*"
149.4  Wairehua R Te Huia & ors on behalf of Nga Uri o te Whakataute (Wai
1593). 2%
149.5  Te Poumua Francis Rupe and Para Bell on behalf of Ngati Hekewai (Wat
1299).2"
149.6  Rongo Herehere Wetere and William Wetere (Wai 535).%*
150. In respect of these submissions the Crown refers to its closing submissions on

topic 12, Crown 1885-1909: Land Alienation during the Period of Pre-emption to

the extent that they are relevant to each claim’s particular issues.””

242
243
244
245
246
247
248
249

Wai 898, 3.4.226 at [23].
Wai 898, 3.4.172 at [119]-[191].
Wai 898, 3.4.200 at [8]-[9].
Wai 898, 3.4.238 at [37]-[40).
Wai 898, 3.4.230 at [34]-[39].
Wai 898, 3.4.234 at [28]-[41].

6

Wai 898, 3.4.243(a) at [56]-[65].
Wai 898, 3.4.307.
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TOPIC 13 - NATIVE TOWNSHIPS
Introduction

151. These closing submissions respond to claimant-specific closing submissions
concerning native townships. In addition to these submissions, the Crown also

relies on its generic closing submissions on native townships.””

152. The Crown notes these submissions do not cover all issues raised in the claimant-
specific closing submissions concerning native townships. In the main, the issues
not covered in these submissions are covered by the Crown’s generic closing

submissions on native townships.

Naming of streets in Otorohanga native township

153. In Wai 472, Miria Te Kanawa-Tuariki for and on behalf of descendants of

Parehuia Maratini, claims that:

153.1  As at 10 November 1892, a native township plan for Otorohanga was
produced that showed streets named according to familiar Maori whanau

of the area, particularly those with interests in the whenua.

153.2  The claimant’s grandmother understood that the streets would be named

as shown in that plan.

153.3  The names shown on the plan did not become the street names of

Otorohanga.

153.4  There is no evidence that the Crown consulted with Maori when
deciding to change the names of the streets from those as set out in the

plan.”!

154. Claimant counsel acknowledge there is no evidence that the Crown used that plan
to persuade Maori owners to agree to a native township but they submit that the

claimant’s tapuna “may have been positively influenced to accept the township

250 Wai 898, 3.4.291.

251 “Closing Submissions on behalf of Te Hauauru Claimants”, (17 October 2014), Wai 898, 3.4.140, at [3.10]-
[3.17].
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proclamation based on the earlier Maori names and that this led to their loss of

land” 252

Crown’s response

155.

156.

157.

158.

The 1892 plan referred to in claimant evidence was copied from a Otorohanga
minute book and was created when the Waikowhitiwhiti block was being
partitioned.” The Crown submits the plan was not prepared by it in anticipation
of consulting with Miori owners about a proposed township at Otorohanga. The

legislation underlying the native townships scheme was not enacted until 1895.*

The Maori Land Council considered objections to the Otorohanga native
township plan on 24 November 1903 The plan had been exhibited on 19
September 1903 with objections taken for the two months from that date.”* Tt
does not appear that any objections were received that related to the naming of
streets. Instead the objections considered mainly related to the taking of a one
chain road along the back of the Waipa River to the east of the railway line and

the placement of a road through a particular block.”’

Counsel for the claimants submit that “without any evidence as to why the Crown
would deviate from the names indicated on the plan, a Treaty partner acting
reasonably would adhere to the names indicated on the plan as per the

expectation of the claimants’ tipuna.”*”

The Crown says that the evidence on the record of inquiry does not establish how
the street names were decided upon and the extent of any consultation that took
place. Further, it appears to be inconsistent with the evidence to assert that the
1892 plan showing Maori street names would have influenced the support of
Maori owners for the proclamation of a native township. It was 11 years later that
the township was proclaimed.” The evidence on the record of inquiry shows

that Maoti owners were not in favour of the proposed Otorohanga township until

252

253

254

255

256

257

258

259

Wai 898, 3.4.140, at [3.12].

“Statement of evidence of Miria Tutunui Te Kanawa-Tauariki”, Wai 898, O6(a), Appendix D. The Crown
notes that the map appears to have been sourced from Otorohanga minute book 17 at 40 (see notation on
ML plan 10179).

Native Townships Act 1895.

H Bassett and R Kay, “The Impact of the Native Townships Act in Te Rohe Potae”, Wai 898, A62, at 120.
Wai 898, AG2, at 117.

Wai 898, AG2, at 120.

Wai 898, 3.4.140, at [3.13].

Wai 898, AG2, at 120.
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the Native and Maori Land Laws Amendment Act 1902 was enacted™’ That
amendment meant that control of the native township could be vested in the

Council, which had strong local Maori representation.*"

The evidence does not justify a finding that the Crown either used the naming of
streets as a means of inducing support of the township plan and the evidence on

the record of inquiry does not show that objections were received).

Alienation of Waikowhitiwhiti B

160.

161.

The Wai 472 claimants say the Crown took Parehuia Maratini’s land in
Otorohanga native township against her wishes.” They refer to 2 memorandum
of transfer dated 22 September 1913 which they say transferred the
Waikowhitiwhiti B block (part of Otorohanga native township) out of Maori
ownership. They say the memorandum of transfer refers to a letter to the
[Waikato Maniapoto Maori] Land Board purportedly written by the owner
requesting the Board to sell “his interest” in the land, despite the owner being
Parehuia Maratini, who was a woman. Further, they claim there is no record of
that letter, they could not determine who received the purchase money and that

Parehuia Maratini was so upset by the loss of her land that she left the district.

The claimants also say that the Crown was in breach of the Treaty by taking land

that had been used for a marae and urupa and that a timber mill is currently

located on the urupa.””

Crown’s response

The alienation of W aikowhitiwhiti B

162.

The Crown submits there is no basis to the claim regarding Waikowhitiwhiti B for

the following reasons:

162.1  Parchuia Maratini appears to have died by 1897 as there is record of a
succession hearing for the interests of that person taking place on 30

September 1897.%* The Crown has not viewed those minutes.

260

261

262

263

264

Wai 898, A62, at 96.

Wai 898, A62, at 96.

Wai 898, 3.4.140, at [3.1] and [3.3].

Wai 898, 3.4.140, at [3.6]-[3.9].

See Otorohanga minute book 30 at 331-333, and 343.
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162.3

162.4
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When the Otorohanga native township was surveyed, the
Waikowhitiwhiti B block was included within part of Lots 3 and 4 and all

of Lot 13, Block XVI Otorohanga Native Township.*”

A Waikato-Maniapoto Maori Lland Board register of applications for
confirmation of alienation indicates the Board received a letter dated 31
January 1913 from John Ormsby, acting as agent for “Te Kouorehua”,
applying for consent to sell Lot 13 of Block XVI Otorohanga Native
Township pursuant to section 23 of the Native Townships Act (1910).
The register indicates the application was recommended on 14 May

19157

Section 23 of the Native Townships Act 1910 enabled land in Native
townships to be sold with the consent of the beneficial owners and with

the consent of the Governor in Council.

163. The Crown submits it is reasonable to infer that “Te Kouorehua” had succeeded

to the interests of Parehuia Maratini in Waikowhitiwhiti B and that is the reason

why the memorandum of transfer refers to the vendor as a male.

164. The Crown submits the memorandum of transfer refers to a sale of Section 13

Block XVI alone and not to a sale of all of Waikowhitiwhiti B, as alleged by the

claimants.

267

165. The image below shows the layout of the sections in the relevant part of

Otorohanga native township.*” The boundary of Waikowhitiwhiti B is shown by
the black dashed line, the boundaries of Lots 3 and 4 DP 19460 are shown by the

yellow line, and Lot 13 is shown tinted green:

265 A Massey, Te Rohe Potae Map Collection, Wai 898, A92, DP 19460.
266 Wai 898, A62(a) at DSCNG6619.

267 Wai 898, O6(a), at 7-8.

268 Background image taken from Wai 898, A92, DP 19460.
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166. Part of Waikowhitiwhiti B (part Lots 3 and 4 DP 19460) was not included in the
sale that took place in 1913 and remains beneficially owned by Maori to this day
as part of the Otorohanga native township and is still administered by the Maori

Trustee.

167. Lots 3 and 4 DP 19460 include land from both the Orahiri E and
Waikowhitiwhiti B blocks and the Maori Land Online website contains the names

of the beneficial owners of Waikowhitiwhiti B in Lots 3** and 4*”" DP 19460.

168. The Crown has no knowledge of what happened to the proceeds of the sale but in

the absence of evidence to the contrary, assumes they were disbursed to the

owner.
269 http://www.maotilandonline.govt.nz/gis/title/286714.htm
270 http://www.maotilandonline.govt.nz/gis/title/286715.htm

2879953_1.doc



60

Marae and nrupa on Waikowhitiwhiti F and H

169.

170.

171.

Ms Te Kanawa-Tauariki indicated a marae and urupa of the Waikowhitiwhiti
people had once been located on the parcels marked “F?” and H on a map that

she produced.””" She said that railway had been laid on top of the urupa.*”

The Crown respectfully submits there is not enough information on the record of
inquiry for the Tribunal to make a finding against the Crown on this issue. The
Crown notes that neither the plan of the Otorohanga native township, which
shows the location of buildings,273 nor the plan of the Waikowhitiwhiti block®™
indicate the presence of any marae or urupa in the general locality indicated by the

claimants.

The Crown also notes there does not appear to have been any applications to
have these lands reserved for Maori when the Maori Land Council sat to consider

the applications.””

Flooding risk in Otorohanga

172.

In Wai 1095, Thomas Roa, for and on behalf of Ngati Hinewai, Ngati
Rungaterangi, Ngati Matakore, Ngati Parewaeono, Ngati Urunumia, Ngati
Paretapoto, Ngati Taiwa and other hapu of Ngati Maniapoto, claims that his
tipuna advised town authorities not to create Otorohanga native township over

the pre-existing township as the area was prone to flooding.””

Crown’s response

173.

It is not clear from Mr Roa’s evidence who was advised. He said in his amended

statement of evidence:

...when Ellis and Bernard [sic] came into the district and started logging
the Kahikatea in particular and native forests they showed an intention
to build their township, where there was already a Maori community, at
Otorohanga.27?

271

272

273

274

275

276

277

Wai 898, O6(a), at 4-5.

Wai 898, OO0, at [17].

Wai 898, A92, DP 19460.

ML 6167, Land Information New Zealand, South Auckland registry.

H Bassett and R Kay, “The Impact of the Native Townships Acts in Te Rohe Potae”, Wai 898, A62, at 120-
124.

Amended statement of evidence of Mr Thomas Charles Roa, Wai 898, O17(a), at [67] — [72].
Wai 898, O17(a), at [71].
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174. There is evidence that shows that after the native township plan was completed

175.

176.

and the township proclaimed the Surveyor General and the District Surveyor had
some discussion about the proposed site being unsuitable due to its proximity to

the river.””

The evidence shows that this was brought to the Maori Land Council’s attention
but that the Maori Land Council decided that there were too many obstacles to

changing the site which had been used for the past twenty years.””

The Crown submits that the placement of the township was not a breach of
Treaty principles through an action of the Crown. It is notable that the early
plans for the township appear to have been the product of work by John Ormsby
and Pepene Eketone, two of the Maori members of the Maori Land Council.*
At that time the Maori Land Council in the district was made up of a majority of

- . 281
Maoti membets.

It appears that the issue with flooding was raised with the
Maori Land Council when the Surveyor General became aware of the issue, but
that the Maori Land Council favoured retaining the township in its planned

location.

Native township title issues of the Tuhoro whanau

177.

The Wai 457 claimant-specific closing submissions for the Tuhoro whanau
contend there is an issue in Otorohanga native township relating to how the
original Native Land Court title boundary for Orahiri E was not used when the
township was surveyed into parcels for lease and that, on top of that, perpetual
leases and buildings may cross several leases. They say that created a “title
nightmare”, which prevents the owners from regaining their land, that is, if they

have the resources to do that.”*”

Crown’s response

178.

The Crown submits there is relatively little reliable information on the record of
inquiry on the history of the Orahiri E parcels and a document bank was not

supplied by Mr Stirling to support his report.”> That fact has required the Crown

278

279

280

281

282

283

Wai 898, A62, at 111.

Wai 898, A62, at 112.

Wai 898, A62, at 96.

Wai 898, A62, at 93.

Claimant Specific Closing Submissions on the Tuhoro Whanau, Wai 898, 3.4.238, at [48] to [57].
B Stirling, “The Tuhoro Whanau Lands — A report on the Wai 457 Claim”, Wai 898, A144.
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to look into the lands in question in more depth using some information that is
not on the record of inquiry so that the Tribunal can have a clearer picture of the
situation pertaining to those lands. The Crown notes the claimants have also
relied on information that is not on the record of inquiry to compile their

. 2
submissions.”*

The parcels in question are shown edged red in the image below taken from
deposited plan 19460. The land within Lots 3, 4 and 7 DP 19460 and located
north of the black dashed line are part of the Waikowhitiwhiti B and C2 blocks.
The land located to the south of that line in Lots 2-7 DP 19460 is located within
the Orahiri E block and was (and in parts still is) beneficially owned by the
Tuhoro whanau. The land formally known as Lot 1 DP 19460 was originally part

of the Orahiri B block and was not Tuhoro whanau land.5

284

285

See for instance: Wai 898, 3.4.238, at [53].

Wai 898, A144, at 106. The letter “B” can be seen on a parcel containing 0.1.22 acres on the image between
what became Maniapoto Street and the railway and it can also be seen on the section of 0.0.18 acres located at
the corner of what became Tuhoro and Maniapoto Streets (adjacent to Orahiri E). Those two portions of
Orahiri B contain half an acre of land in total. Orahiri B containing half an acre was created in 1889 and
awarded to Mere Eketone (see Otorohanga minute book 7 at 135). This land was not owned by the Tuhoro
whanau.
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180. The table below provides information on the underlying land contained in Lots 1-

7 DP 19460, their status when the Otorohanga native township was established,

and their current ownership:

Lot»s | Contains Initial Current Title Perpetual
(Part) Township | Owner/Trustee Lease
Status No.
1 Orahiri B Leased by |Sold by the | SA32A/474- | NR
the Maori Land | 477
MTDMLC#" | Board in around
to Hannah | 1915 (see SASD/428
Issac in | SA233/34). SA4B/101
190428 Now owned by
various people.
2 Orahiri E Leased by | Lot 1 DPS 4873: | SA435/98 §391304
the Maori Trustee
MTDMILC
to Mehana® | 1 o > DPS 4873: | SA242/26 | NR
Tuhoro in | G Butcher
190420
3 Orahiri E / Leased by | Maori Trustee SA435/99 493054
. .. .. the
Waikowhitiwhiti MTDMLC
B to Rangireta

286

287

288

289

290

2879953_1.doc

Allotments in Block XVI Otorohanga native township located adjacent to Tuhoro Street and Turongo Steet
mentioned in Wai 898, A144.

Maniapoto-Tuwharetoa District Maori Land Council.

Aunckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118 and A Massey, Te Rohe Potac Map
Collection, Wai 898, A92, SA122/67, entry for Lease 2706, Sheet 3.

Also referred to in various documents as “Meihana” Tuhoro.
Auwckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
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Meihana
Tuhoro.?
Sold by the
Maori
Trustee in
1958  with
the consent
of the
beneficial

owner?*

JM  Greenhalgh,
FMS
Limited (Lots 1-
3 DPS 68106)

Trustees

Lot»s | Contains Initial Current Title Perpetual
(Part) Township | Owner/Trustee Lease
Status No.
Te Ra in
1904
4
Orahiri E / Leased by | Maori Trustee SA435/100 | S524644
the
Waikowhitiwhiti
MTDMLC
B
to CJ
Johnson in
190422
5
Orahiri E Reserved for | RW Greenhalgh, | SA435/101 | NR

9 Auwckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
292 Auckland Star, 17 June 1904, at 8, referred to in Wai 898, A144, at 118.
293 Wai 898, A144, at 118.
294 See Transfer $142132 and SA435/101. Although the Maniapoto-Tuwharetoa District Maori Land Council
had agreed to reserve this section in 1903 for Meihana Tuhoro (see Wai 898, A144, at 118), in 1914 the
section was leased by the Waikato Maniapoto District Maori Land Board to Mehana (Meihana) Tuhoro (see
SA435/101) and the Board raised title SA435/101 in its name on 1 June 1926. In 1958 the Maoti Trustee

sold the section (with the consent in writing of the sole beneficial owner) to H Gallichan (see Transfer
$142132).
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Lot»s | Contains Initial Current Title Perpetual
(Part) Township | Owner/Trustee Lease
Status No.

Orahiti E Reserved for | EL Tuhoro & | SA435/102 | NR
Meihana AM Tuhoro
Tuhoro?

Orahiti E / Probably Maori Trustee SA435/103 | S379122
leased by the

Waikowhitiwhiti
MTDMIC

C2 )
in 1904

181.

182.

183.

The Crown agrees with the claimants that Lots 3, 4 and 7 DP 19460 include land
from both the Orahiri E and either Waikowhitiwhiti B or C2 blocks and that this

complicates the underlining beneficial ownership of those lands.

The Crown also agrees with the claimants that Lot 1 DPS 4873 (formally part Lot
2 DP 19460), and Lots 3, 4 and 7 DP 19460 are the subject of perpetual leases
and that the beneficial owners of those Lots include the Tuhoro whanau interests
in Orahiri E and the interests of the beneficial owners of Waikowhitiwhiti B in
Lots 3 and 4 DP 19460, and to a much smaller extent, the interests of the

beneficial owners of Waikowhitiwhiti C2 in Lot 7 DP 19460.

The Crown submits, however, that the claimants have exaggerated the issues for
the Tuhoro family caused by the survey and lease issue.””® FEach of the relevant
Lots is subject to an individual lease and therefore there are no leases that run
across Lots. The Crown submits it would be a relatively simple task for the
interests (in both the land and in the income or debt from the land) of each group

in each Lot to be ascertained.

295

296

Wai 898, A144, at 118.
Wai 898, 3.4.238, at [49], [54] and [55].
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185.

186.
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In the case where owners wished to have the land revested in them, the following
steps would need to be undertaken. The Crown notes agreement between the
Orahiri E and Waikowhitiwhiti parties would be necessary, and possibly some

level of finance. Following that, the owners would need to:

184.1  Take back the management of the land from the Maori Trustee;
184.2  Obtain the surrender of the lease; and

184.3  Ascertain the overall interests of each group in each Lot.

The Crown notes that the Tuhoro whanau hold the sole beneficial interests in Lot
1 DPS 4873 (formally part Lot 2 DP 19460). They do not have to obtain
agreement from Waikowhitiwhiti owners for any possible revesting of this land as

the parcel does not cut across any Maori block boundary.

The Crown notes the steps outlined in the claimant’s submissions for revesting to
take place,”” but the steps outlined there appear to be unnecessarily complicated.
For instance, there does not appear to be any need to amalgamate the leases into
the freehold of Orahiri E and Waikowhitiwhiti B and C2, it simply requires the
leases to be surrendered.”” It also appears there would not be an issue with the
beneficial owners of Orahiri E giving their consent to the Waikowhitiwhiti B and
C2 land within Lots 3, 4 and 7 DP 19460 being revested in the owners of those

blocks,”” because that is presumably what the Tuhoro whinau desire.

Possible title issues

187.

188.

The Crown submits that there appear to be some steps that need to be taken
before the Tuhoro whanau consider the possibility of regaining the control of the

Orahiri E land. Those steps relate to the title position of that land.

The Maori Land Online website contains the names of the beneficial owners of
Waikowhitiwhiti B in Lots 3°™ and 4°” DP 19460 and the names of the beneficial

owners of the Waikowhitiwhiti C2 owners in Lot 7°” DP 19460. However, the

297

298

299

300

301

302

Wai 898, 3.4.238, at [54] and [55].
Wai 898, 3.4.238, at [54(b)].
Wai 898, 3.4.238, at [55(c)].

http://www.maorilandonline.govt.nz/gis/title/286714.htm
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Crown notes there is no corresponding entry in that website for the beneficial
interests of the Tuhoro whanau in Lot 2 DPS 4873 (formally part Lot 2 DP
19460), and Lots 3, 4 and 7 DP 19460.

189. Similarly, a search of the Maori Trustee’s website shows an entry for Te Mehana™”

Tuhoro who is shown as having an interest in Orahiri E, Orahiri N1B2B and
Orahiri O (Lot 10 (DP 19460).>™ The website indicates that person is deceased.””
However, the entries for other members of the Tuhoro whanau provide no

indication of the lands they have interests in.

190. The Crown submits that there is no information on the record of inquiry
confirming whether the interests of Te Mehana (Meihana) Tuhoro have been
succeeded to and that it appears from the above information that the interests of
Te Meihana Tuhoro in Orahiri E have not been the subject of succession orders

by the Maori Land Court.

191. The Crown submits that this action is more than likely necessary before any steps
can be taken to revest the Orahiti E land in the beneficial owners.
Order to tear down Te Rau Rau-1ti-a-Haere

192. The claimants also allege that their wharenui named Te Rau Rau-Iti-a-Haere,
which was located on Orahiri E, was destroyed by the Borough Council in 1948

because the Council believed it was a health hazard.*

193. The Crown submits that there is no evidence on the record of inquiry to support
Mr Stirling’s assertion that the Otorohanga Borough Council was responsible for
the destruction of the wharenui.

Te Maika (Parawai) Native Township

194. These closing submissions respond to the following claims and to aspects of the

related closing submissions of counsel concerning the Parawai native township:

194.1  Wai 1588, 1589, 1590 and 1591, Ngati Mahuta;” and

303 This is the spelling used in the website.

304 This is probably the same person described as Te Meihana Tuhoro III (or Meihana Uenuku Tuwhatu
Tuhoro) who died in 2000 (see Wai 898, 3.4.238, at [7] and [8]).

305

306 Wai 898, 3.4.238, at [58] and [59]. The claimants soutce their statement to Wai 898, A144, at 21, but it should
be sourced to Wai 898, A144, at 23.
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Wai 614, Te Maika Trust.””

195. In addition to these submissions, the Crown relies on its generic closing

Chronology

submissions in respect of native townships.

309

196. Drawing on the chronology set out in the claimants’ generic closing

submissions

' the Crown identifies the following as key dates in the history of the

Parawai native township:

196.1

196.2

196.3

196.4

196.5

196.6

On 29 June 1900, the Parawai native township was proclaimed under the

Native Townships Act 1895;"

In February 1903, the Parawai township plan was exhibited and a

. - 312
number of owners made objections;

In July and August 1903, the Native Land Court sat in Otorohanga and

then Te Kuiti to hear objections;"’

On 28 October 1924, a meeting of 80 owners of Taharoa A was held to
consider a resolution that the township land be transferred by gift to

King Te Rata Mahuta. Nineteen of the owners objected;*

In August 1925, the Native Land Court partitioned the Parawai native
township. The 19 owners who objected to the gift of land were awarded
Parawai native township A and the other 316 owners were awarded

. . . 315
Parawai native township B;*"’

6

In July 1929, Parawai Township B was vested in King Te Rata;”® and

307

308

309

31

312

313

315

316

Wai 898, 3.4.143.

Wai 898, 3.4.142(a).

Wai 898, 3.4.291.

Appendix B — Rohe Potae native township chronologies, Wai 898, 3.4.125(b), at 1-4.

Bassett and Kay, “The Impact of the Native Townships Act in Te Rohe Potae”, Wai 898, A62, at 48.
Wai 898, AG2, at 91.

Wai 898, AG2, at 92.

Wai 898, A62, at 239. The brief of evidence of Errol Balks (Wai 898, J28(a), at [27]) states that the owners
gifted the block to the King and partitioned the block in 1906.

Wai 898, AG2, at 239.
Wai 898, AG2, at 246.
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196.7  In November 1929, the Crown reserve sections were vested in the Maori

7

Land Board for transfer to King Te Rata.”

Consultation

197.

Counsel for Ngati Mahuta submit that:

197.1  The Crown failed to consult adequately with the owners or gain their
fully informed consent before declaring the site to be a native

-3
township;”"®

197.2  In pursuit of its own agenda to create a township around the Kawhia
Harbour to provide for Pakeha settlers, the Crown ignored owners’

objections to the native township plan;’"” and

197.3  The “duty of consultation and fair dealings” placed a “higher burden” on
the Crown despite the fact that the native township legislation did not
require the Crown to obtain the free and willing consent of owners.

Therefore the failure to obtain consent was a breach of the Treaty.”

Crown’s response

198.

199.

The evidence does not support the claim that the Crown ignored the objections
of Maori landowners in pursuit of an agenda to provide townships in the Kawhia
harbour region for Pakeha settlers. The claimants do not identify, apart from the
reputation of Ngati Mahuta as “non-sellers”, any examples of objections that were

specifically ignored by the Crown.

The Crown says that the evidence does not support the claimants’ contention that
the Parawai native township was proclaimed as a specific response to Ngati
Mabhuta’s refusal to sell land to the Crown. The evidence shows that sites around
the Kawhia Harbour were investigated by the Crown and that the site on the
Taharoa block was chosen as it was situated at the mouth of the harbour where
there was deep water access for a wharf.”” The evidence also shows that the

Crown had faced “considerable obstacles” in attempting to obtain land around

317

318

319

320

321

Wai 898, AG2, at 252.

Wai 898, 3.4.143, at [9.7].
Wai 898, 3.4.143, at [9.9].
Wai 898, 3.4.143, at [9.11].
Wai 898, AG2, at 47.
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the harbour.” However, the Crown says that it is going too far to suggest this
statement evinces a kind of ‘backroom’ means of acquiring land from unwilling

sellers.

Although there was no statutory requirement to obtain the consent of Maori
landowners before proclaiming a native township, the Crown submits that there is
evidence that some consultation took place with owners before the proclamation
of the Parawai native township.”” The Crown’s generic closing submissions on

- . . 324
native townships addresses that evidence.

According to the technical evidence, the Native Land Court received “several
objections” when the Parawai native township plan was displayed in 1903, but
only two objections to the plan are noted in the evidence.” The Native Land
Court sat in Otorohanga to hear objections in July 1903. One objection
concerned a street name and the Court was also told that some owners had
requested that particular sections be set apart for them but that it would be unfair
for this to be actioned until the ownership lists had been defined.” For reasons
that are unclear, the hearing appears to have been adjourned to Te Kuiti and sat
again in August 1903. At the second hearing there were no appearances from the
objectors, and the Court dismissed the objections.”” The evidence does not state

why the owners who had lodged objections did not appear.

Reserves

202.

203.

Counsel for Ngati Mahuta submit that the Crown breached its duty of active
protection by failing to take an active role to ensure that reserves to be set aside

. . 3
for owners were sufficient for their needs.”

Counsel for the Te Maika Trust claimants submit that, when the Parawai native
township was proclaimed, only 2.5 per cent of the proclaimed site was set aside

for Maori reserves despite the statutory requirement of 20 per cent.’”

322

323

324

325

326

328

329

Wai 898, A2, at 46.

Wai 898, 3.4.291, at [101]-[108].
Wai 898, 3.4.291, at [101]-[108].
Wai 898, A2, at 56.

Wai 898, A2, at 56.

Wai 898, AG2, at 56-57.

Wai 898, 3.4.143, at [9.15].

Wai 898, 3.4.142(a), at [45].
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Crown’s response

204.

205.

200.

207.

The Crown submits that the legislation provided for a maximum figure of 20
percent of the total native township area to be reserved as Maori allotments, not a
minimum figure of 20 per cent. Section 6 of the Native Townships Act 1895 set

out the legal requirement and provided:

In every Native township there shall be reserved and laid off for the use
of the Native owners such allotments, hereinafter called owners. “Native
allotments,” not exceeding in the whole an area of twenty per
centum of the total area of the township, as on the representations of
the Native owners the Surveyor-General thinks reasonable. It shall
be the duty of the Surveyor-General to include in such reserves every
Native burying-ground, and every building actually occupied by Native
owners at the date of the gazetting of the Proclamation. [Emphasis
added.]

The Crown also notes the provision in section 6 for Maori to make

representations to the Surveyor-General in respect of reserves.

The Crown notes that 12 acres was set aside in the initial plan of the Parawai

: : L 330
native township.

At that stage, only 99 acres out of the total proclaimed area of
485 acres were to be subdivided for the township, and so this would constitute

just over 12 per cent of the township.

Given that the Parawai native township failed to become established and the land
came to be re-vested in the Maori King, the Crown says the claimants have not
demonstrated any prejudice as a result of the amount of land allocated for
reserves. Further, it appears that, despite the township status of Parawai, its
Maori owners still leased out land in the township block under private leases for
grazing.’?’31 It is also to be noted that, in 1929, a question of whether the Crown
reserves should be revested arose. Owners felt they were unnecessary because the
town was non-existent (although the Crown notes that 21 allotments had been
leased by that stage). The Crown agreed that the reserves were not necessary and
took steps to have them vested in the Native Land Board, which was

administering the township land at that time.**

331

332

Wai 898, AG2, at 52.
Wai 898, AG2, at 152.
Wai 898 AG2, at 245-246.
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Proceeding with the township despite concerns raised by Crown officials

208. The Te Maika Trust claimants allege that the Crown proceeded with the
proclamation of the township despite a number of concerns raised by Crown
officials about the process that had occurred and the layout and scale of the

proposed township.’”

Crown’s response

209. The evidence is that both the Chief Surveyor and the Surveyor-General at times
raised concerns. The Surveyor-General, for example, requested more detail about
the proposed layout and discussed potential objections by Maori owners,
including the prospect of owners objecting to the amount of land reserved.” Tt
appears that some amendments were made to the plan and a tracing was sent to

Tuteao Kiwi at Kawhia, who identified four areas to be made native reserves.””

210. The Crown says that the existence of different views amongst Crown officials
about the proposed township site and layout is not of itself evidence of a Treaty

breach.

Compulsory acquisition to benefit Pakeha settlement

211. Counsel for the Te Maika Trust submits that the “compulsory acquisition” of
claimant lands to form the Parawai native township was for the benefit of Pakeha

settlement and therefore a breach of the Treaty.”

Crown’s response

<

212. The references to “compulsory acquisition” are incorrect and misleading. The
Crown did not “acquire” the township land. The township allotments vested in
the Crown in trust for the Maori owners, who retained the beneficial ownership.
The only lands that vested absolutely in the Crown were the streets and public
reserves. The public reserves (except for the quarry) were re-vested in Maori in

b

1929, together with the township allotments.” Public roads have always vested

in the Crown. At the time, consideration was given to re-vesting the roads in

33 Wai 898, 3.4.142(a), at [46].
3 Wai 898, AG2, at 52.

335 Wai 898, AG2, at 52.

36 Wai 898, 3.4.142(a), at [17].
37 Wai 898, AG2, at 246,
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Maori ownership as well, but they were excluded on account of the fact that 21

township sections had been leased.”™

The native townships established in the Rohe Potae were a sincere attempt by the
Crown in good faith to enable settlement of Maori land in a way that would
provide Maori with economic benefits while at the same time enabling them to
retain ownership of their lands. The objective in establishing native townships
was not a breach of the Treaty or its principles. This a matter the Crown has

considered further in its generic closing submissions on native townships.

The evidence indicates that the site for the Parawai native township was chosen
because of its location at the mouth of the harbour with deep water access that
would be suitable for a wharf.** Those considerations were appropriate given the
objective that native townships were to become commercially successful centres

to the benefit of both Maori and settlers.*"!

The proclamation of 485 acres of land

215.

216.

It is not clear from the evidence why the Parawai native township was proclaimed
over 485 acres of the Taharoa A block. It is possible that that information is
contained in the Lands and Survey Auckland District files, which were not

consulted in preparation of the technical evidence.”
The evidence on the record of inquiry sets out that:

A township plan on parts of Taharoa A that consisted of three coastal
points was prepared. The town consisted of the peninsula (360 acres) on
the west coast bounded by the Tasman Sea and Kawhia Harbour. It was
also made up of a further 49 acre coastal area and a 76 acre peninsula
area to the east and inside the harbour entrance.?*3

Crown’s response

217.

The Crown submits that the proclamation of a township over 485 acres has not
resulted in lasting prejudice to the claimants. The landowners always retained

beneficial ownership and absolute ownership was re-vested in the Maori King in

338

339

340

342

343

Wai 898, A62, at 246.

See further the Crown’s closing submissions in response to issue 13.1 of the Tribunal’s statement of issues in
Wai 898, 3.4.291, at [51]-[87].

Wai 898, A62, at 47.

Wai 898, AG2, at 47.

The files are not listed in the bibliography in Wai 898, A62.

Wai 898, A62, at 47.
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1929. The issues that have arisen in respect of the native township encumbrances

relate only to 99 of the 485 acres (and are discussed in more detail below).

Failure to ensure the success of the township

218.

Counsel for the Te Maika Trust submits that the Crown did not ensure that Te
Maika developed successfully.”** Counsel submit that the Crown position (that it
was not responsible for the ultimate success or failure of the townships owing to
broader economic influences) is untenable given that the townships were created
by the Crown, there was no consultation prior to their being established, the
entire process was controlled and implemented through overarching native
township legislation and policy framework developed by the Crown, and the
Crown had options to deal with the lack of leases taken up including returning the

land to Maori if the township failed.””

Crown’s response

219.

220.

The Crown submits that the Treaty did not impose a duty on it to ensure that
Maori benefitted from native townships. The Crown cannot control commercial
outcomes and could not have guaranteed that native townships would succeed.
The Tribunal in the Central North Island Inquiry confirmed that it is neither
possible nor necessary for the Crown to guarantee Maori commercial success in
ventures.” The submission that, because the Crown designed the native
townships scheme, it was responsible for ensuring the commercial success of the

venture is unsound. The Crown submits that its approach to the establishment of

native townships was fair and reasonable in the context of the time.

The Crown also submits that in relation to the final issue raised by claimant
counsel (that the Crown had options to deal with the lack of leases taken up
including returning the land to Maori if the township failed), the land was revested

when it was realised the township had no prospect of success.

Delay in returning township Iand

221.

Counsel for Ngati Mahuta submit that the Crown’s delay of nearly 50 years in
returning the Parawai township to Ngati Mahuta was a breach of the duty of

active protection “which would have required the Crown to return the land as

345

346

Wai 898, 3.4.142(a), at [17].
Wai 898, 3.4.142(a), at [23].
He Mannga Rongo: Report on Central North Island Claims, Stage 1, volume 3 (Wai 1200, 2008), at 913.
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soon as it was clear that it was no longer needed for the purpose for which it was

tak e n» 347

Crown’s response

222.

223,

224,

225.

226.

It is unclear why claimant counsel submits that there was a delay of “nearly 50
years”. Legal title to the township land was re-vested in Maori within 30 years of
the proclamation of the native township in 1900 and the Crown submits that
some time was required before the decision could be made that the township had

been unsuccessful and had no chance of a favourable outcome in the future.

The claimants’ assertion that the Crown unduly delayed the return of the town to

the owners is not substantiated by the evidence on the record of inquiry.

The Maori Land Board first took steps to end its administration of the Parawai
native township in the early 1920s by calling a meeting of owners and the Crown
promoted special legislation to allow the meeting to be called.” The meeting was
held to discuss with the owners how the land should be dealt with from that point
forward.” The meeting resulted in agreement by most of the owners and the
Board to gift the township land to the King. In August 1925 the township land
was partitioned, with one block awarded to the 19 owners who had objected to
the gifting.” The majority of the township land was awarded to the other 316

owners in August 1925.

The Crown accepts that some delay arose from 1926 as it endeavoured to resolve
issues concerning outstanding survey charges, the need to raise a certificate of title
for the southern portion of the block, which in turn required a new plan to be
created”' and the need for the Maori King to decide which roads (if any) he

wanted to be gazetted in the southern portion.””

Resolving those matters took time. However, within three years, legislation was
enacted that cancelled the reserves in the Parawai native township and provided

for them to be vested in the Maori Land Board, which was then empowered to

347

348

349

350

351

352

Wai 898, 3.4.143, at [9.17].
Wai 898, AG2, at 238-239.
Wai 898, AG2, at 238-239.
Wai 898, AG2, at 239.
Wai 898, AG2, at 240.
Wai 898, AG2, at 244.
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enable the gift of the sections to the King in accordance with the resolution of

353
assembled owners.”™

Survey costs

227.

Counsel for the Te Maika Trust submits that the Crown charged the claimants

. .. . 3
excessive administration costs. >

Crown’s response

228.

229.

230.

The Lands and Survey Department sought to recover £500 from the Maori King,

which included outstanding survey costs and 24 years’ interest.””

The original survey cost in 1902 was £157 3s 4d, which remained outstanding in
1926.° The preparation in 1926 of a plan of the southern portion increased
those costs to £350. Internal discussion within the Crown about the fairness of
payment of those survey costs led the Crown to accept that £197 was a fair

amount to be paid in settlement of the survey costs.”’

The Crown submits that the settlement of survey costs was fair in the
circumstance. Such expenses generally fell on landowners as a cost of bringing

their land into the land tenure system.

Encumbrances on the lIand

231.

Counsel for the Te Maika Trust submits that the land at Te Maika was subject to
encumbrances as a result of the Crown’s proclamation establishing the township
and that the encumbrances have prevented the claimants from using the land for

their cultural and economic benefit in accordance with their Treaty guarantees.’

Crown’s response

232.

The Crown acknowledges that the current situation appears to be that the
encumbrances over the site are impeding the ability of the Te Maika Trust to use

the land as they wish to. However, the Crown submits that the extent to which

353

354

355

356

358

Wai 898, A62, at 246-247, see Native Land Amendment and Native Land Claims Adjustment Act 1929, s 49.
Wai 898, 3.4.142(a), at [17].

Wai 898, AG2, at 252.

Wai 898, A62, at 240.

Wai 898, A62, at 240-241.

Wai 898, 3.4.142(a), at [17].
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the Crown is liable for this situation requires further research beyond what exists

on the record of inquiry.

In particular, is not clear from the evidence what the intentions of the Crown, the
owners and the Maori King were when the land was vested in the King in the late
1920s. The evidence shows there were discussions with the King about which, if
any, of the roads he wanted legalised. The King stated that he was willing to
legalise the road that ran along the eastern shoreline to the southern portion of
the block, the other roads were to be included in the deed of gift.359 The Maori
Land Board applied for a proclamation to “lay off the road lines” under section
18 of the Native Townships Act 1910. However there was some dispute with the
Department of Lands and Survey over who should issue the proclamation and the
costs of doing s0.”” The evidence does not establish how the issue was resolved
by the Department of Lands and Survey, the Commissioner of Crown Lands and

the Under Secretary of the Native Department.™'

There is also evidence that a decision was made in 1929 to retain the unformed

362

legal roads in order to serve the 21 existing leased sections.”™ More information

about that decision is also required.

The Crown also notes that while it is apparent that the Te Maika Trust trustees
have endeavoured to deal with the township land by working with the Waitomo
District Council, it is not clear what steps have been taken (aside from the filing of
the Waitangi Tribunal claim) to alert the Crown to the issues that the Trust was

having with the existence of the encumbrances.

359

361

362

Wai 898, AG2, at 244.
Wai 898, AG2, at 245.
Wai 898, AG2, at 245-246.
Wai 898, AG2, at 246.
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TOPIC 14 - VESTED LANDS

Introduction

236. These closing submissions respond to the following claimant-specific closing

237.

submissions concerning vested lands:

236.1

236.2

236.3

236.4

236.5

2306.6

236.7

Wai 987 Claim by Thomas Leslie Te Nuinga Tuwhangai and Wayne
Anthony Houpapa on behalf of themselves and the hapu of Ngati

-.363
Hari;

Wai 1376 beneficial owners of Uekaha A11 and Part A10 blocks;”**

365

Wai 478 owners/shareholders of Pukepoto Farm Trust;
Wai 1967 Ngati Pane and Ngati Mahanga;*

Wai 784 Claim by Rodney Graham and others on behalf of themselves
and the Kauwhata Treaty Claims Komiti and Nga Uru o Ngati

Kauwhata kit e Tonga;™”’
Wai 443 Raukawa;*®®

Wai 399 claim by Poutama Lewis Rata on behalf of himself and his late
brother Te Hika Daniel Rata.””

In addition to these submissions, the Crown also relies on its generic closing

submissions in respect of vested lands.

370

Control and ownership rights

238.

The Wai 1376, Wai 478 and Wai 1967 claimants submit that the Crown’s policies

breached the Crown’s duty of active protection by minimising the claimants’

rights to manage and occupy their lands.””!

363

364

365

366

367

369

370

Wai 898, 3.4.167, at [109]-[123].
Wai 898, 3.2.223.
Wai 898, 3.4.155.
Wai 898, 3.4.162.
Wai 898, 3.4.147, at [232]-[255].
Wai 898, 3.4.158.
Wai 898, 3.4.159.
Wai 898, 3.4.291.
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239. The Crown says that its objectives in initiating the vested lands scheme were to
protect and facilitate the development of remaining Maori lands for the benefit of

Maori, while also opening up what were considered to be unproductive and

79

surplus Maori Lands for settlement.’”

240. The scheme provided some measures to protect Maori owners from landlessness

and provided for a body to oversee the administration of Maori land vested in it.

241. The Crown has responded to claimant submissions on landlessness in its claimant

specific submissions in response to topic 19, land alienation (other).

Specific block alienations

Crown concession

242. 'The Crown has made the following concession in this inquiry:

242.1

242.2

The Crown accepts that it would have breached the Treaty of Waitangi
and its principles if any Maori land in Te Rohe Potae was vested in the

Tuawharetoa Maniapoto District Maori Land Board and its successors

without the consent of its owners.373

The Crown concedes that:

@

)

Between 1907 and 1910 the Crown brought
approximately 200,000 acres of Te Rohe Potae land
under Part I of the Native Land Settlement Act
1907, which required the Tuwharetoa-Maniapoto
District Maori Land Board to set apart for sale
approximately half of these lands vested in it
regardless of whether or not the owners had
consented to the sale of all that land.

The Board sold more than 70,000 acres despite the
owners having previously consented to the sale of
only approximately 57,000 acres.

In bringing Rohe Potae land under Part 1 of the
Native Land Settlement Act 1907 to be administered
by the Board on the basis that it could be sold
without the ownet’s consent, the Crown breached
the Treaty of Waitangi and its principles in those

3 See claimant specific closing submission by beneficial owners of Uekaha A11 and Part A10 blocks (Wai 898,
3.2.223, at [8] — [11]), owners/shatcholders of Pukepoto Farm Trust (Wai 898, 3.4.155, at [22]), Ngati Pane

and Ngati Mahanga (Wai 898, 3.4.162, at [14]).

372 See further detail in the closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [47]-[64].

373 Crown statement of issues and concessions, Wai 898, 1.3.1, at [20.8].
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cases where the owners had not in fact consented to
their land being sold.37+

Wharepuhunga 16

243.

244,

245.

The Ngati Kauwhata claimants allege that none of the owners of the
Wharepuhunga block agreed for the block to be dealt with by the Stout-Ngata
Commission.” The claimants say that the Commission recommended that
Wharepuhunga 16 be leased and the block was vested in the Maori Land Board
under Part I of the Native Land Settlement Act 1907.”"°

The claimants say that the Crown purchased interests in the block despite

opposition from “many of the owners” who sought re-vesting.””

The claimants say that only 4,023 acres from Wharepuhunga 16 ended up being

 and that this illustrates

revested in the remaining owners out of 16,000 acres’
that the Crown failed to actively protect the interests of Ngati Kauwhata owners
with interests in Wharepuhunga 16.°” The claimants say that the Crown
purchased interests in the block “to undermine the ownership of the block” and

that this was an example of a “lack of good faith” on the part of the Crown.™

Crown response

2406.

247.

The Wharepuhunga 16 block was a 16,000 acre block which had 117 owners on
partition in 1899.*" During the Stout-Ngata Commission hearing Raukawa
owners of the Wharepuhunga block were identified as being the “chief objectors”

. . . .. . . 382
to the commission inquiring into their lands.

The Commission reported on the Wharepuhunga block in its supplementary
report, stating that “[tlhe owners of No. 16 in the FEastern Block also own No. 17

in the South. In our opinion No. 16 should provide all their needs in the way of

374

375

376

377

378

379

381

382

Wai 898, 3.4.304, at [10].

Wai 898, 3.4.147, at [239]-[244].

Wai 898, 3.4.147, at [242]-[244].

Wai 898, 3.4.147, at [249].

Wai 898, 3.4.147, at [251], citing Wai 898, AG9, at [14.9].
Wai 898, 3.4.147, at [254].

Wai 898, 3.4.147, at [255].

Dr TH Hearn, Wai 898, A73, at 457.

AJHR, 1907, G — 1B, at 6.
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papakaingas and farms, and No. 17 should be sold.”* The Commission went on

to recommend:

For lease: Reserve 3,776 acres, and portions of 14B, 15, 16, and 18, to be
determined by the Board after inquiry.3%+

The Crown submits that not all owners were averse to disposing of their interests
in Wharepuhunga 16. In July 1911 the President of the Waikato-Maniapoto
Maori Land Board noted that 10 of the owners of Wharepuhunga Block 16
wished to sell 3,000 acres of the block to the Crown, lease 7,000 acres and reserve
6,000 acres of their own use for farming.” In 1912 “several owners offered their

shares in the block to the Crown”.”*

Dr Loveridge points out that there was only a small difference between the
Commission’s original recommendations on the blocks and the figures that came
out of the Commission’s review at the Waahi conference (Wharepuhunga 16, 17
and 19). The difference was that the owners wanted Wharepuhunga 16 to be split
with 6,000 acres to be reserved for Maori occupation, 7,000 acres to be leased and
3,000 acres sold whereas the Commission had recommended that part of
Wharepuhunga 16 should be leased with that part to be determined by the Board

after inquiry.”’

However, there were also requests from groups of owners to have the lands
revested, for example in 1912 a group of nine owners asked to have the block
returned to them as they had not consented to their interests being vested in the

Maoti Land Board.”

In May 1916 a group of 37 wrote to the President of the Maori Land Board
requesting that Wharepuhunga 16 and 17 be revested. They were told that the
application needed to be made on a standard form and signed by a majority of

389
owners for each block.

383

384

385

386

388

389

AJHR, 1907, G — 1D, at 2.

AJHR, 1907, G — 1D, at 2.

Dr TH Hearn, Wai 898, A73, at 457.

Dr TH Hearn, Wai 898, A73, at 457-458.
Dr D Loveridge, Wai 898, A93, at 102.
Dr TH Hearn, Wai 898, A73, at 457-458.
Dr TH Hearn, Wai 898, A73, at 459.
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The Crown submits that while there were significant numbers requesting that the
block be revested, it is not clear from the evidence that those were the views of
the majority of the 117 (at 1899) block owners. Dr Hearn acknowledged in cross
examination that he had been unable to ascertain whether those who submitted
petitions were the majority of owners of particular blocks, or whether in cases
where only a small number of owners signed a petition their views were

: 390
representative of larger numbers.

The Crown purchased individual interests in Wharepuhunga 16 after meetings of

owners rejected earlier offers to purchase land in Wharepuhunga 16 and 17.”

Rangitoto-Tuhua 9

254.

The Ngati Huru claimants allege that the Crown failed to adequately consult or
gain proper consent from Ngati Huru before alienating land from 1910
onwards.” The claimants say that of the 300 owners of the Rangitoto Tuhua 9

block, only two attended the Stout-Ngata Commission hearing.”

Crown response

255.

256.

The Crown has acknowledged in its generic closing submissions on the vested

land topic”4 that the evidence shows that:

255.1  owners were unlikely to have given explicit approval for all requests

made to the Commission or the recommendations that resulted;
255.2  agents appear to have spoken for owners at some hearings; and

255.3  where owners were directly involved, generally only one or two

individuals would speak at the presentation.’”
However, this is weighed against the following factors:
256.1  the Commission hearings were held in public;

256.2  there was active involvement of tribal leaders; and

390

391

392

393

394

395

Wai 898, 4.1.15, at 1176-1182.

Dr TH Hearn, Wai 898, AG9, at 269.

Wai 898, 3.4.168, at [108].

Wai 898, 3.4.168, at [108] cites Dr T Heatrn, Wai 898, A73, at 400.
Wai 898, 3.4.304, at [155]-[156].

Dr D Loveridge, Wai 898, A93, at 103.
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256.3  when the Commission’s 1907 recommendations were reviewed in some
detail at the 1908 sittings it was not claimed that the original
recommendations varied significantly from those requested by the

OWI]CI‘S.396

257. The Crown submits that the above factors must be taken into account when
considering whether consent was given for lands to be dealt with by the Stout-
Ngata Commission.

258. In the case of the Rangitoto-Tuhua 9 block, the Commission recommended only
that 12, 340 acres be dealt with by leasing.””

Mokau Mohakatino 1

259. The claimant group, the descendants of Poutama, allege that the Crown (through

the actions of the Waikato-Maniapoto Maori Land Board) breached its Treaty
obligations in facilitating the sale of the block to a coal and property company in
1911 The claimants allege that the Board “set about coercing the owners to sell

who did not want to”.*”

Crown response

260.

261.

The Crown submits that the Waikato-Maniapoto Maori Land Board’s actions
should not be assessed as Crown actions. The detailed basis for that submission is

. . . . . . 400
set out in its generic closing submissions on vested lands.

Further, the Crown submits that the evidence on the record of inquiry appears to
show that there were a range of influences present in the sale transaction, from
the legal advisor’s hired by the owners (who were of the view that legal action to
contest the validity of the underlying leases would be too expensive to pursue) to

additional offers made by the party negotiating to purchase the block."”

396

397

398

399

400

401

Dr D Loveridge, Wai 898, A93, at 103.

AJHR, 1907, G — 1B, at 20.

Wai 898, 3.4.159, at [45]-[40], cites Thomas, Wai 898, A28, at 408, 418-420.

Wai 898, 3.4.159, at [47], cites Thomas, Wai 898, A28, at 422.

Closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [138]-[144].
P Thomas, Wai 898, A28, at 408-422.
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Rangitoto Tuhua 66A3C

262.

The Ngati Hari claimants allege there is a lack of evidence that the owners of this

block ever consented to their lands being vested in the Maori Land Board and

then alienated to Percy Beard on 12 December 1933.*”

Crown response

263.

204.

2065.

206.

The Crown notes that the block is not listed in the Stout-Ngata Commission
recommendations from the initial hearings or the Waahi conference review and
there is no evidence the block was ever vested in the Waikato-Maniapoto District

Maori Land Board.

During this inquiry, Mr Barrett produced a bundle of documents to support his

)3

brief of evidence.” Those documents include a certificate of title SA650/74

issued on 22 December 1933 for Rangitoto Tuhua 66A3C of around 837 acres in

the names of 20 Maori owners.*

That certificate of title has an entry for a
transfer number 261419 of part of the block from the Maori owners by their
agent the Waikato-Maniapoto District Maori Land Board to Percy Cyril Beard.
That document had been produced for entry on the title on 22 December 1933.
The Crown submits that the fact the date of the issue of the certificate of title

corresponds to the date of the production of the transfer to Percy Beard indicates

the title was issued so that the transfer could be registered against it.

The Crown notes there is no indication on the title that the land had been vested
in the Waikato Maniapoto District Maori Land Board at any stage, only that the

Board was acting as agent for the owners.

Also included in the bundle of documents is a copy of the memorandum of

transfer from the owners to Percy Beard."” That document states:

Whereas the Maori Land Board for the Waikato-Maniapoto Maori Land
District ... has been duly authorised under the provisions of Part XVIII
of “The Native Land Act, 1931” by the proprietors ...

... to execute under the provisions of Part XVIII of “The Native Land
Act, 19317 as agents for the said proprietors a transfer of the said land to
Percy Cyril Beard of Ongarue Farmer in terms of a resolution passed by

402

403

404

405

Wai 898, 3.4.149, at [21]-[22].
Bundle of documents to accompany brief of evidence of Nikora Barrett, Wai 898, R9(b)(i)(a).
Wai 898, RO(b)(i)(a), at 15-16.
Wai 898, RO(b)(i)(a), at 19-22.
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268.

209.
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the said proprietors at a Meeting of Assembled Owners of the said land
held at Taumarunui on the 19" day of November, 1930 and confirmed
by the Board on the 27t day of March, 1931.

Part XVIII of the Native Land Act 1931 concerned “Powers of Assembled
Owners” and set out the procedures to take place for meetings of assembled

owners and for resolutions passed or not passed by those owners.

Section 435(6) of the Native Land Act 1931 stated that, when the Board
confirmed a resolution to sell it became the agent of the owners “for the time
being” to execute the alienation in the name of the Board in accordance with the
terms of the resolution passed by the owners. Section 435(11) stated that every
instrument of alienation executed by the Board as the agent of the owners (under
Part XVIII) was to have the same effect as if it had been executed by the owners.
Section 435(12) stated that every instrument of alienation executed by the Board
should contain a statement that the Board was authorised to execute the

instrument as the agent of the owners pursuant to Part XVIIL

The Crown submits that the text that appears in the memorandum of transfer
makes it clear the Maori Land Board was acting as agent for the owners following
a meeting of assembled owners that took place on 19 November 1930 and that
the meeting had resolved to sell the land to Cyril Beard. The Crown submits
further that there is no evidence the land had ever been vested in the Waikato-

Maniapoto District Maori Land Board.

Wharepuhunga and Rangitoto Tuhua

270.

The Raukawa claimants say that it is not clear what happened to the
Wharepuhunga block although it is apparent that the Stout-Ngata Commission
recommended that some land from the block be vested in the Maori Lland Board.
Raukawa alleges that they were disproportionately affected by the alienation of

lands from these blocks.*"

406

Wai 898, 3.4.158, at [7.1]-[7.5].
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Crown response

271.

272.

273.

274.

The Crown says that the Wharepuhunga block was an exception to the Stout-
Ngata Commission’s general approach of not dealing with lands where the owners

refused to participate in the proceedings or attend the hearings."”

As Dr Loveridge notes, the Wharepuhunga block was not voluntarily offered to
the Commission owing to Raukawa’s objections. However, the Commission’s
report does not explain why recommendations were made without the support of

the owners and Ngata did not explain this in the House*®

At the Waahi Conference review of the Commission’s recommendation there was
only a small difference between the Commission’s recommendations on the

blocks reviewed (Wharepuhunga 16, 17 and 19).

The difference was that the owners wanted Wharepuhunga 16 to be split with
6,000 acres to be reserved for Maori occupation, 7,000 acres to be leased and
3,000 acres sold whereas the Commission had recommended that part of
Wharepuhunga 16 should be leased with that part to be determined by the Board

409

after inquiry.” Dr Loveridge states that the problem for the owners was the

terms of disposal set by the Native Land Settlement Act 1907.*"

407

408

409

410

Closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [153]-[154].
Wai 898, A93, at 102.
Wai 898, A93, at 102.
Wai 898, A93, at 102.
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TOPIC 6 - LOCAL GOVERNMENT

Introduction

275.

276.

277.

278.

279.

These closing submissions respond to aspects of claimant closing submissions

that raise specific issues concerning local government.

In addition to the submissions outlined below, the Crown relies on its generic
closing submissions in respect of local government,”" its further submissions on
authorities for the Crown’s submission that local authorities are not the Crown,"
and its further submissions on the purpose of the ratepayer qualification and the

objectives behind it."”’

As a preliminary point, the Crown submits that the claim-specific submissions
commonly misconceive local authorities as the Crown or acting on behalf of the
Crown. The Crown repeats its submission that local authorities are neither the
Crown nor the Crown’s agent or delegate. The Crown’s Treaty responsibility in
relation to local government lies with ensuring that the statutory framework
within which local government operates is consistent with the Treaty and its

principles.*"*

The claim specific submissions appear to relate to four broad matters:
278.1  The ratepayer qualification;

278.2  Rangatiratanga;

278.3  Recognition and participation in local government processes; and

278.4  Land vested under Part III of the Maori Purposes Act 1950 and Part
XXV of the Maori Affair Act 1953.

The Crown also responds to submissions made by the Wai 1995 claimants.

411
412

413

414

Closing Submissions of the Crown on Local Government, Wai 898, at 2.4.290.

Crown Memorandum Providing Responses to Follow-Up Questions from Hearing Week 16, Wai 898,
3.4.309, at [25]-[37].

Crown’s Second Memorandum Providing Responses to Follow-Up Questions from Hearing Week 16, Wai
898, 3.4.309(a), at [11]-[18].

Wai 898, 2.4.290 at [4]; Wai 898, Crown Memorandum Providing Responses to Follow-Up Questions from
Hearing Week 16, Wai 898, 3.4.309, at [36].
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The ratepayer qualification

280.

A number of claimants raise issues relating to the ‘ratepayer qualification’ for

voting in local government elections:

280.1  The Wai 784 claimants assert that Ngati Kauwhata would have been
particularly affected by the limitations imposed by this qualification
because their lands were heavily affected by raupatu and Native Land
Court processes and they were left with only limited multiply-owned

5

land holdings in the inquiry district in Wharepuhunga.®'

280.2  The Wai 1482 claimants assert that Ngati Wehi Wehi would have been
similarly severely affected by the qualification,"® and the Wai 1147 and
1203 claimants submit that their tapuna and whanaunga would have
likewise been particularly affected owing to Native ILand Court

417
processes.

Crown’s response

281.

282.

The Crown has dealt specifically with the ratepayer qualification in its generic
submissions on local government, as well as in its further submissions on the
objectives and purpose of the ratepayer qualification, and relies on those

submissions.*®

The Crown submits that the claimants have not particularised
their claims in this respect, and essentially rely on assertions that their tapuna
would have been more severely affected by the qualification owing to certain
Crown processes leading to limited land holdings. The Crown submits that this is

an insufficient basis on which to make a finding of Treaty breach.

As noted in the Crown’s further submissions on the ratepayer qualification, the
qualification was consistent with the prevailing views of limited suffrage at the
time and the view that those who paid rates should be the ones who primarily
derived the benefit of doing so. Care should be taken not to ascribe today’s
standards to legislation of the past, and in particular the historical context should

be taken into consideration. The ratepayer qualification applied not just to Rohe

415

416

417
418

Closing Submissions on behalf of the Wai 784 Ngati Kauwhata Claim, Wai 898, 3.4.147, at [262].

Amended Closing Submissions on behalf of Wai 1482 Te Kotahitanga o te Iwi o Ngati Wehi Wehi, Wai 898,
3.4.154(a), at [175].

Closing Submissions on behalf of Wai 1147 and Wai 1203, Wai 898, 3.4.151, at [241].

Wai 898, 2.4.290, at [41] — [43]; Crown’s Second Memorandum Providing Responses to Follow-Up Questions
from Hearing Week 16, Wai 898, 3.4.309(a), at [11]-[18].
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Potae Maori but to all adults, Maori and non-Maori, who fell outside the

qualification.

283. Finally, the Crown again notes that the system of suffrage for local government
was amended in 1944 to introduce the residential qualification.

Rangatiratanga

284. Several claimants have made claims that the Crown has breached the principles of

the Treaty by delegating authority to local government through the enactment of
various statutes, including the Local Government Act 2002, the Local Electoral
Act 2001, and the Resource Management Act 1991.*° Particular allegations

include that:

284.1  These statutes fail to provide for the exercise of rangatiratanga, thereby
breaching the Crown’s duty to protect rangatiratanga, which entails

allowing iwi and hapt to govern and manage their own affairs.”’

284.2  The delegation of certain powers to local councils should have been
awarded to Ngati Mahuta under Articles II and III of the Treaty. For
example, the claimants say that the Waikato Regional Council’s
imposition of mooring charges in the Kawhia Harbour represents the
exercise of a form of rangatiratanga over Ngati Mahuta lands.”" They
also refer to the Taharoa Lake system which, although in Ngati Mahuta
ownership, they consider to be subject to extensive local government

422
control.

Crown’s response

285.

At the outset, the Crown repeats its submission that local authorities are not the
Crown’s delegates; they do not act on behalf of the Crown. Rather, local
authorities are separate bodies corporate. Created by Parliament and vested with

particular powers by statute.””’

419

420
421
422
423

See for example: Closing Submissions for Ngati Raerae, Wai 898, 3.4.175, at [161]; Closing Submissions for
Ngati Maahanga me Nga Uri o te Awaitaia, Wai 898, 3.4.249, at [443]; Closing Submissions for Ngati Huru,
Wai 898, 3.4.168, at [131]; and Closing Submissions for Ngati Urunumia, Wai 898, 3.4.199, at [217].

Wai 898, 3.4.175, at [164]; Wai 898, 3.4.249, at [444] and [445].

Closing Submissions on behalf of Ngati Mahuta, Wai 898, 3.4.143, at [11.12].

Wai 898, 3.4.143, at [11.13].

Wai 898, 2.4.290, at [4].
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287.
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The Crown has responded to the claimants’ allegations on this point in its generic
closing submissions on local government. However, for completeness, it re-
iterates its submission that these issues raise complex questions about the balance
of rangatiratanga rights of Maori in relation to their taonga and the Crown’s duty
to govern for all New Zealanders.” The Crown does not accept a generalised
claim that the enactment of legislation authorising local government to exercise
certain powers and functions is in breach of Treaty principles.”” Nor does the
Crown accept that the authorisation of local authorities to exercise the specific

functions and powers referred to above constitutes such a breach.

The Crown has acknowledged that, although there have been calls amongst Rohe
Potae Maori for a degree of self-government, it has often considered that the

better approach is to draw all of its citizens under the same institutions and

426

rules.” The Crown considers this to be a legitimate exercise of its kawanatanga

427

right.”" The Crown therefore submits that the promotion of legislation
authorising local bodies to act in the way provided for is a legitimate exercise of
the Crown’s governance and regulatory functions and is consistent with Treaty

principles.*”

Recognition and participation in local government processes

288.

A number of claims concern problems Rohe Potae Maori have encountered in
participating in the processes of local authorities, and in being acknowledged and

recognised by those authorities. For example, the claimants assert that:

288.1  As a result of inadequate legislation,429 local government has shown a
lack of interest in issues relevant to Ngati Mahuta, including the
monitoring of species in the Kawhia Harbour and the Taharoa Lake

430
system.

424
425
426
427
428
429
430

Wai 898, 2.4.290, at [7].

Wai 898, 2.4.290, at [29].

Crown Statement of Position and Concessions, Wai 898, 1.3.1, at [1000].
Wai 898, 2.4.290, at [36].

Wai 898, 2.4.290, at [29].

Wai 898, 3.4.143, at [11.11].

Wai 898, 3.4.143, at [11.10].
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288.3

288.4

288.5

288.6

288.7

91

There has been a lack of consultation with Ngati Raerae by local

government, with the claimants citing as an example an issue with

Chorus NZ.*!

There are inadequacies in local government consultation processes and a

lack of recognition of Ngati Maahanga mana whenua.*?

The Crown has failed to ensure Ngati Huru’s representation and
participation in local government by delegating authority to determine

: 433
such involvement to local government.

Local councils, acting with the delegated authority of the Crown, were
obliged to actively protect Ngati Urunumia’s interests, but failed to do

434
SO.

Ngati Haua’s role in environmental planning and management of taonga
is diminished by the local government and resource management
regime,”” which fails to recognise Ngati Haua adequately and contains a
number of practical barriers to engaging.”® The claimants also express
concern that the Tangata Whenua Planning Document prepared by
Ngati Haua and other tangata whenua was not included in the Ruapehu

District Plan.*’

Ngati Hikairo’s participation with local government is affected by a lack
of recognition of their status as tangata whenua. They consider that
issues affecting participation include incompatible district plans, poor
communication between local authorities and conflicting views on
jurisdiction.”  As examples, they refer to being rebuffed by
Environment Waikato regarding the management of harbours, ™

Otorohanga District Council not acknowledging their mana whenua

status and Ngati Hikairo having to depend on the support of individual

431
432
433
434
435
436
437
438
439

Wai 898, 3.4.175, at [163]-[164].

Wai 898, 3.4.249, at [472]-[473].

Wai 898, 3.4.168, at [131].

Wai 898, 3.4.199, at [224].

Ngati Haua Closing Submissions, Wai 898, 3.4.211, at [138].

Wai 898, 3.4.211, at [139].

Wai 898, 3.4.211, at [140].

Closing Submissions for Ngati Hikairo, Wai 898, 3.4.226, at [501].
Wai 898, 3.4.226, at [502].
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40

council staff™ and the refusal of the Waipa District Council to engage

441

with Ngati Hikairo directly.

Crown’s response

289.

290.

The claims above concern the recognition and involvement of iwi and hapu
within local government processes. While the Crown acknowledged in its general
closing submissions on local government that legislation relating to local
government in the 19" and 20" centuries generally did not provide specifically for
Maori representation in local government,™ the claims above appear to relate to

the contemporary involvement of Rohe Potae Maori in local government.

As noted at the outset of these submissions, and consistent with the Crown’s
position in other inquiries, the Crown submits that its responsibility in a Treaty
context is with the statutory framework within which local authorities operate and
with ensuring that statutory framework is consistent with Treaty principles. The
Crown is not responsible for the day-to-day decisions of local authorities, but
rather with ensuring that the legislative context in which those decisions are made
is Treaty compliant. The Crown has outlined in its generic closing submissions
on local government its position that the local government regime is Treaty

compliant and the particular provisions on which that position is based.*”

Land vested under Part III of the Maori Purposes Act 1950 and Part XXV of the
Maori Affair Act 1953

Introduction

291.

These closing submissions address aspects of the following claims relating to the
vesting of land in the Maori Trustee under Part III of the Maori Purposes Act
1950 and Part XXV of the Maori Affairs Act 1953:

291.1  Wai 1995 claim by Howard Jerry on behalf of himself, his whanau and
for the owners of Awaroa A2H1, A2B1, A2J1 and B4 4B1;*"

291.1.1 Awaroa A2]1; and

291.1.2 Awaroa B44B1.

440
441
442
443

444

Wai 898, 3.4.226, at [503]-[506].
Wai 898, 3.4.226, at [507]-[508].
Wai 898, 3.4.290, at [44].

Wai 898, 3.4.290, at [45]-[56)].

Wai 898, 3.4.144, at [123].
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291.2 Wai 2273 claim by Heather Thomson on behalf of Ngati

Whakamaruruangi and Ngati Tuirirangi;*”
291.2.1 Manuaitu B9; and

291.2.2 Manuaitu B7.

Awaroa A2]1

292.

293.

294.

295.

296.

Awaroa A2J1 is a fifty-two acre block with eight original owners, including the

claimant’s mother, Kiriwai Jerry (nee Erueti).*

The Maori Trustee was appointed as agent to manage the land on 17 March 1953
under Part III of the Maori Purposes Act 1950, following an application by the
Kawhia County Council. The order was approved by the Minister of Maori
Affairs.*"

Mrs Jerry successfully tendered for the lease of the block.*® The term of the lease
was for 21 years, from 1 January 1954. The lease also included conditions

regarding the clearing of the land, grassing and fencing.*’

The Maori Trustee stated in 2 memorandum dated 4 November 1966 that Mrs
Jerry and her husband did not have the resources, including financial resources, to

45(

meet the covenants of the lease.”™ The Trustee also considered that the land was

of no benefit to Mr and Mrs Jerry in their development operations.*"

The Trustee met with Mrs Jerry on 18 November 1966 where concerns relating to
the leasing conditions and Mr and Mrs Jerry’s financial resources were
discussed.”” Mrs Jerry wanted to discuss the matter with her husband and was
advised to return within fourteen days, failing which the Maori Trustee would take

any legal action available.””

445

446

447

448

449

450

451

452

453

Wai 898, 3.4.141.
Brief of Evidence of Howard Maurice Jerry, Wai 898, N14, at [31].

Bassett and Kay “Crown Administration and the Alienation of Maori Land in Te Rohe Potae: Document
Bank”, Wai 898, A75(a), BBHW 4958 1286b [DSCN 7647].

Wai 898, N14, at [35].

Wai 898, A75(a), at BBHW 4958 1286b [DSCN 7634].

Appendix A to the Brief of Evidence of Howard Jerry, Wai 898, N14(a), at 11.
Wai 898, N14(a), at 11.

Wai 898, N14(a), at 12.

Wai 898, N14(a), at 12.
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The Maori Trustee considered refusing to renew the lease in January 1967 for

breaches of the lease covenants.**

The property was transferred to Tipa Green, subject to formal lease surrender by

Mrs Jerry which took place on 18 April 1968.*

Further facts asserted by the claimant

299.

300.

301.

Mr Jerry disputes the Maori Trustee’s claim that the block was not developed,
stating that it was “definitely developed” and that he had personally worked the

6

block, along with his siblings, his father and his uncles.* Mr Jerry also disputes
that his parents did not have sufficient finances to develop the land. He states
that his parents’ dairy farm was a profitable enterprise, and that there is no claim

from the Maori Trustee that his mother failed to pay either rent or rates.”’

Mr Jerry further disputes that the block was of no benefit to his parents’ dairy

farm, noting that stock were grazed on the block.”

Mr Jerry considers that if his mother had not surrendered the lease, the Maori

Trustee “would have forced her out”.*” Claimant counsel also states that the sale

of the land took place “despite objections from Mrs Erueti and other owners.”*"

The claim

302.

Claimant counsel submits that the Crown is directly responsible for the claimant’s
loss of Awaroa A2J1.*! Counsel submits that the legislative provisions enabling
the land to be vested in the Maori Trustee did not protect the interests of Maori
landowners, but rather enabled the alienation of Maori land by giving
unreasonable powers of alienation to the courts, and by empowering the Maori
Trustee to act without consideration of the owners’ interests and without Treaty

compliant government oversight.*”

454

455

456

457

458

459

460

461

462

Wai 898, A75(a), at BBHW 4958 1286b [DSCN 7639].
Wai 898, N14, at [43].

Wai 898, N'14, at [38]-[39].

Wai 898, N14, at [40
Wai 898, N14, at [41
Wai 898, N14, at [40
Closing Submissions for Wai 1995, Wai 898, 3.4.144, at [143].
Wai 898, 3.4.144, at [123].

Wai 898, 3.4.144, at [123].

[ R
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Crown’s response

303.

304.

305.

306.

In support of its response to this claim, the Crown refers to its closing
submissions on rating, and in particular the submissions on the nature and extent
of the powers under the Maori Purposes Act 1950 and the Maori Affairs Act 1953
to appoint the Maori Trustee as agent of the owners in particular circumstances,

and the justification for that policy.*’

The Crown acknowledges Mr Jerry’s evidence and in particular his belief that his
parents were meeting the requirements of the lease covenants. Mr Jerry’s account
is based on young childhood memories. The Crown says that in these
circumstances the contemporary documentary evidence should be preferred. The
contemporary evidence on the record of inquiry and referred to above, presents a
different account of the situation. It is clear that, in the opinion of the Maori
Trustee, the lease had not been complied with. Rather than seek a legal remedy in

the usual way, the Trustee elected to invite Ms Jerry to surrender the lease.*

In any event, to the extent that the claim concerns the actions of the Maori
Trustee, the Crown submits that this is outside the jurisdiction of the Tribunal to
inquire into. The Maori Trustee is a creation of statute. The Trustee was not, and
is not, an agent of the Crown. The Maori Trustee has always operated under
independent legal (including fiduciary) obligations. The Tribunal’s Te Whanganui a
Tara me ona Takiwa report considers this issue thoroughly in respect of the Maori

Trustee’s actions in relation to reserved land and concludes that:*®

113

As a matter of law, neither the Public Trustee nor the Native or
Maori Trustee has, in the performance of his respective duties and
responsibilities as a trustee for Maoti reserve lands, been acting by or on
behalf of the Crown in terms of section 6(1) of the Treaty of Waitangi
Act 1975.”

The Crown notes that, in a decision of the Maori Land Court in respect of
Awaroa B44B1, which is referred to in claimant counsel’s submissions, the Court
concluded that the Maori Trustee’s duties and obligations under Part XXV of the
Maori Affairs Act 1953 (the equivalent of the Part III provisions under the 1950

Act) arise as a statutory agent and not as a trustee: "

463

464

465

466

Wai 898, 3.4.300, at [98]-[107].

Wai 898, N14(a), at 11.

Te Whanganui a Tara me ona Takiwa (Report on the Wellington District) (Wai 145), at 377-378.
Trustees of Te Awaroa B4 Section 4B1 Block v Maori Trustee (2000) 90 Waikato MB 11 at 16.
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Put another way, at the time Part XXV was enacted the Maori Trustee
was involved in administering Maori land in various ways including
acting as a trustee. It would have been a simple matter for Parliament to
legislate so that under Part XXV the Maori Trustee was appointed to act
as a trustee for the owners to deal with the land within defined
parameters. In such case the Maori Trustee would have been fettered
with the full duties and responsibilities of a trustee. Parliament saw fit
not to do that but to appoint the Maori Trustee as a statutory agent. In
consequence the Court fails to see that a fiduciary obligation was ever
intended.

The decision further states that, “although the interests of the owners are placed
secondary to the principal object of land utilisation”, the “appointment as
statutory agent for the owners would carry a responsibility to the owners to act

reasonably in the performance of those duties”.*”

The Crown submits that this decision does not affect the position that the actions
of the Maori Trustee under these provisions are not within the Tribunal’s
jurisdiction. The relevant provisions disclose no legal ability for the Crown to
control the Maori Trustee’s actions as statutory agent for the owners under Part
III of the 1950 Act or Part XXV of the 1953 Act. While an order appointing the
Maori Trustee as agent for the owners under these provisions was of no effect

% the Minister had no control

until approved by the Minister of Maori Affairs,
over the Maori Trustee’s actions once appointed. Moreover, the provisions
suggest significant autonomy on the part of the Maori Trustee in making decisions

about relevant land.*”

The Tribunal’s jurisdiction is restricted to inquire into the acts and omissions of
the Crown (section 6(1) of the Treaty of Waitangi Act 1975) and not the acts and
omissions of persons with statutory duties who act independently of the Crown,
such as the Maori Trustee. That said, the Crown accepts that the legislative
scheme under which the Maori Trustee operated (and operates) is a proper matter

for inquiry by the Tribunal.

To the extent the claim does relate to the underlying legislation, the Crown notes
that the initial appointment of the Maori Trustee was not without safeguards.

Any vesting in the Maori Trustee was subject to the jurisdiction of the Maori Land

467

468

469

Trustees of Te Awaroa B4 Section 4B1 Block v Maori Trustee (2000) 90 Waikato MB 11 at 16.
Maori Purposes Act 1950, s 36; Maori Affairs Act 1953, s 389(1).
See for example: Maori Purposes Act 1950, ss 39(2), 44; Maori Affairs Act 1953, ss 387(5), 397.
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Court and the Minister of Maori Affairs had to approve the Court’s order.'”

Further, any such order could be appealed to the Maori Appellate Court.*"

In relation to the sale of the land, the Crown notes that the Maori Affairs Act
1953 prevented the Maori Trustee from selling the land if the Trustee was of the
opinion that the land was of sufficient area and otherwise suitable for a farm lease,
unless the Trustee had made “all reasonable efforts to dispose of it by way of farm
lease or other lease and [had] been unable to dispose of the land on reasonable
terms to a suitable leasee.””? As noted in the Crown’s submissions on rating, this
reflects that the principal policy rationale “for the provisions was to bring land

that was idle into production (and, in the case of land infested with noxious

95 473
5

weeds, reducing the risk of affecting the productivity of neighbouring land)

rather than being aimed at facilitating alienation.

The Crown also submits that there is insufficient evidence on the record of

inquiry in relation to the circumstances of the sale. In particular:

312.1  There is no evidence as to the conduct of the sale process, including
whether the owners were consulted and what the outcome of any

consultation was.

312.2  There is no evidence as to whether the claimant’s mother or other
tapuna objected to the sale, and whether any such objections were taken
into consideration. While claimant counsel submits that there were

objections,” there is nothing in the evidence to support this.

The Crown submits that it would be unsafe to make a finding of Treaty breach in

the absence of such evidence.

Awaroa B44B1

314.

Awaroa B44B1 is a 105 acre block of which the claimant, Mr Jerry, is currently an

owner along with a number of others."”

470

471

472

473

474

475

Maori Purposes Act 1950, s 36; Maori Affairs Act 1953, s 389(1).
Maori Affairs Act 1953, s 389(2).

Maori Affairs Act 1953, s 392.

Wai 898, 3.4.300, at [102].

Wai 898, 3.4.144, at [142].

Wai 898, N14, at [45].
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An application under section 34 of the Maori Purposes Act 1950 in respect of the
block was heard by the Maori Land Court on 10 March 1954. The block was
described by a Mr Swarbrick, representative for the Kawhia County Council, as
being “badly infested” with ragwort and blackberry. The application was

adjourned to allow for the partitioning of a marae and wahi tapu.*

A field supervisor from the Department of Maori Affairs inspected the block four
days prior to the hearing. His report dated 6 March 1954 is appended to Mr
Jerry’s affidavit and is largely illegible. However, he appears to have stated that

there was blackberry, but “not very bad”.*”
The land was occupied at the time of the application.*”

On 20 January 1955, the Maori Land Court made an order under section 387 of
the Maori Affairs Act 1953 appointing the Maori Trustee to act as agent on behalf

of the owners of the block.”” The order was made on the basis that:
318.1  the land was not kept properly cleared of noxious weeds; and

318.2  the owners of the land had neglected to farm or manage it diligently and
it was not being used to its best advantage in the interests of the owners

and the public.*

The land was leased to C Stewart for 21 years from 1 December 1964, with a right
of renewal and compensation of 75 per cent for inrlprovenrlents.481 The lease was

transferred to A and P Atkins in November 1972.%

In May 1983, the owners were informed of their right to resume possession of the
block.*” Three owners responded that the lease should be continued and in
August 1985, the lease was renewed for a further 21 years. Subsequently the

Trustee was told that the owners were opposed to renewal and challenged the

476

477

478

479

480

481

482

483

Wai 898, N14(a), at 15.
Wai 898, N14(a) at [16].
Wai 898, N14 at [49].
Wai 898, N14(a), at 17.
Wai 898, N14(a) at 17.

Bassett and Kay, “Crown Administration and the Alienation of Maori Land in Te Rohe Potae”, Wai 898,
AT75, at 283.

Wai 898, A75, at 284.
Wai 898, A75, at 284.

2879953_1.doc



99

adequacy of the Crown’s consultation processes regarding the renewal of the

484
lease.

321. In 1991, the Trustee sent notices to the owners about resuming the property in

1992. Twelve replies were received stating that the lease should continue.*®

322. In 1995, the block had a capital value of $105,000 with improvements of
$75,000.*¢

323. Compensation for improvements was assessed in 1998 at $56,250."" However, a

special valuation in 1999 set the value of improvements at $37,000.***

324. In 1999, the owners applied to the Maori Land Court alleging that the Maori
Trustee had been negligent in its administration of the block.””” The claim was

dismissed.*”

325. An agreement for compensation for improvements was eventually reached
between the owners and leasees, with full compensation to be funded by returning
$7,350 rent held by the Trustee, the sinking fund of $10,232, and the Maori

Trustee to write off the remaining $4,168.""

Claim

326. Mr Jerry claims that there were no grounds for the appointment of the Maori
Trustee on the basis that there was not in fact a noxious weed problem"” and the
land could not be said to have been neglected considering there was a sports
ground, an urupa, plans for a marae, and some of the whanau lived there.”” He

also refers to the land being grazed by George Tata.”*

327. Claimant counsel further submits that the Maori Affairs Act 1953:

484 \Wai 898, A75, at 284.
485 Wai 898, A75, at 285.
486 \Wai 898, A75, at 285.
47 Wai 898, A75, at 286.
488 \Wai 898, A75, at 288.
489 Wai 898, A75, at 288.
490 \Wai 898, A75, at 290.
91 Wai 898, A75, at 290.
92 Wai 898, N14, at [48] and [53].
93 Wai 898, N14, at [50] and [53].
94 Wai 898, N14, at [53].
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327.1  Imposed the terms of the lease on the owners and ensured that the
owners would make a loss if the land was improved, a condition of the

495
lease.”™

327.2  Appointed the Maori Trustee as a statutory agent, meaning the Trustee

was not liable as a trustee or fiduciary.*”

327.3  Enabled the alienation of the claimants’ land and limited the consultation
required of the Maori Trustee, including not having to comply with the

. 497
owners’ wishes.

3274  Resulted in denial of the claimants’ rangatiratanga and other

consequential opportunity losses."”

Crown’s response

328.

329.

330.

The Crown again refers to its closing submissions on the nature and extent of the
powers under the Maori Purposes Act 1950 and the Maori Affairs Act 1953 to
appoint the Maori Trustee as agent of the owners in particular circumstances, and

the justification for that policy.””

In so far as the claim alleges that there was no basis for the original appointment
of the Maori Trustee, the Crown submits that the Court’s determination would
have been made by the Maori Land Court based on all of the information before
it at the time. The claimant’s tupuna could have been heard as part of the
process. To the extent that the claim seeks to challenge the decision of the Court,
the Crown submits that the Tribunal does not have jurisdiction to consider it.
The appropriate approach would have been to challenge the decision through the
legal processes of the Maori Land Court, or to make a formal representation to

the Minister of Maori Affairs.

The Crown also notes that applications were heard in open court and owners
were able to oppose orders, apply for re-hearings, or apply to cancel orders that

were made.

495

496

497

498

499

Wai 898, 3.4.144, at [98].

Wai 898, 3.4.144, at [99)].

Wai 898, 3.4.144, at [102].
Wai 898, 3.4.144, at [104].
Wai 898, 3.4.306, at [98]-[107].
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To the extent the claim challenges the powers given to the Maori Trustee through
the Maori Affairs Act 1953, the Crown submits that the provisions reflected an
effort to strike a balance between ensuring the productive use of Maori land (and,
in the case of noxious weeds, preventing damage to neighbouring productive
land), and protecting the interests of Maori owners of that land, including their
interest in having the land they owned becoming productive. The Crown submits
that the powers given to the Maori Trustee were consistent with this objective. In
this regard, the Crown notes that under the Maori Affairs Act 1953, no order
vesting land in the Maori Trustee could be made unless it could be shown that the
land was capable of being used for agricultural, pastoral or horticultural purposes,

: 500
or for a number of other food production purposes.

Manuaitu B9

332.

333.

334.

The claimants allege that legislation implemented by the Crown allowed the
Raglan County Council to make applications to the Maori Land Court to appoint
the Native/Maori Trustee to alienate Maori Land where it was considered
unoccupied, unkempt, not leased, neglected, weed infested or for non-payment of

501
rates.

The claimants allege that land from the Manuaitu B9 block was vested in the
Maori Trustee on application by Raglan County Council, and the Maori Trustee

shortly thereafter gave approval for the block to be sold.””

The land is now held by the Crown as a reserve (the Pakoka reserve) and
administered by the Department of Conservation but the claimants allege it is in

largely the same state as when it was alienated.””

Crown’s response

335.

The Crown refers to its closing submissions on the nature and extent of the
powers under the Maori Purposes Act 1950 and the Maori Affairs Act 1953 to
appoint the Maori Trustee as agent of the owners in particular circumstances, and

the justification for that policy.”™

500

501

502

503

504

Maori Affairs Act 1953, s 387(4).

Wai 898, 3.4.141, at [7.13]. Refers to M14(a), at 32-35, [122]-[135] and A75, at 188.
Wai 898, 3.4.141, at [8.4].

Wai 898, 3.4.141, at [8.7]. Refers to M14(a), at 35-36, [136].

Wai 898, 3.4.306, at [98]-[107].
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336. The Crown submits that the Court’s determination would have been made by the
Maori Land Court based on all of the information before it at the time. The
claimants’ tapuna could have been heard as part of the process. To the extent
that the claim seeks to challenge the decision of the Court, the Crown submits
that the Tribunal does not have jurisdiction to consider it. The appropriate
approach would have been to challenge the decision through the legal processes
of the Maori Land Court, or to make a formal representation to the Minister of

Maori Affairs.

337. The Crown also notes that applications were heard in open court and owners
were able to oppose orders, apply for re-hearings, or apply to cancel orders that

were made.

338. With respect to the management of the reserve by the Department of
Conservation, the Crown submits that the claimants’ allegation that the reserve is
largely in the same state as when it was alienated is not a complete representation
of the steps that the Department of Conservation has taken to manage the reserve
or of the relationship between the claimants and the Department. During hearing
week six in response to cross-examination by Counsel, Heather Thomson

described the relationship with the Department and the claimants as follows:™”

Heather Thomson

We have a very good relationship with the Department of Conservation
and there’ve been frequent guests at Motakotako and we’ve raised that
with them that the Pakoka is a, is part of a tribal estate and also advise
them that it was also a claim, we thought that it was a claim, legitimate
claim of ours that we would put before the Tribunal.

Stephanie Jones

And do you have a good working relationship with them?

Heather Thomson

Yes we do. I believe we do.

Stephanie Jones

What kind of issues do you work together on?

505 Transcript of hearing week six, Wai 898, #4.1.16, at 1267-1268.
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Heather Thomson

We work together on the dotterels, over at the back of Oioroa. They
contact us whenever there are, whenever there are noxious weeds ot -
that are around the harbour areas, around the dune areas, they contact us
whenever there are 1080 drops, whenever they are out trapping for

opossums. ..

339. Further, the Crown says that while the land was at one point subject to the
provisions of the Maori Purposes Act 1950, the Department of Conservation did
not acquire the land under this Act. It acquired the land from the second set of
owners following the original alienation.”

Manuaitu B7 (Te Makaka)

340. The claimants state that the Manuaitu B7 block was also alienated to the Maori

Trustee on an application by the Raglan County Council with a lack of notice
provided to owners by the Council. The claimants state that the Maori Land
Court ignored the wishes of owners, who sought to address the weed issue and

7 Claimant counsel submits there is

made the order vesting in the Maori Trustee.”
evidence of a Treaty breach due to the “Crown’s usurpation of tino rangitiratanga
in the sense that this legislation completely took away the right for Ngati
Whakamarurangi to exercise autonomy over their own lands, even when they

actively objected to it.”"

Crown’s response

341.

342.

The Crown refers to its closing submissions on the nature and extent of the
powers under the Maori Purposes Act 1950 and the Maori Affairs Act 1953 to
appoint the Maori Trustee as agent of the owners in particular circumstances, and

the justification for that policy.™”

The Crown submits that the Court’s determination would have been made by the
Maori Land Court based on all of the information before it at the time. The
Crown notes that owners who objected to the application did appear in Court as
part of that process.”’ To the extent that the claim seeks to challenge the decision

of the Court, the Crown submits that the Tribunal does not have jurisdiction to

506

507

508

509

510

Amended statement of evidence of Heather Thompson, Wai 898, M14(a), at [132]-[135].
Wai 898, 3.4.141, at [8.21]-[8.28]. Refers to M14(a), at [14] and A75, at 201.

Wai 898, 3.4.141, at [8.28].

Wai 898, 3.4.300, at [98]-[107].

Wai 898, 3.4.141, at [8.24].
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consider it. The appropriate approach would have been to challenge the decision
through the legal processes of the Maori Land Court, or to make a formal

representation to the Minister of Maori Affairs.

The Crown also notes that applications were heard in open court and owners
were able to oppose orders, apply for re-hearings, or apply to cancel orders that

were made.

Wai 1995

344.

345.

A specific claim was made by the Wai 1995 claimant that the Otorohanga District
Council entered into an agreement for 10 years from 1988 to quarry lime in
Awaroa A2B1 (a block managed by the claimant’s whanau), but that the Council
took lime both before and after the period of the agreement’' and that the
owners did not know about the quarrying occurring prior to the agreement.’”
The claimant also asserted that the Council left the block in disarray once it had

ceased taking lime, including damaging the grass and not replanting it.”"’

Counsel for the Wai 1995 claimant submits that the Crown has failed to ensure
that local bodies, who act on delegated authority from the Crown, are required to

give effect to the Treaty.”"*

Crown’s response

346.

The Crown submits that it is not responsible for the alleged actions of the
Otorohanga District Council and notes that any legal remedies should be (or
should have been) pursued against the Council. The Crown refutes claimant
counsel’s submission that local bodies are the Crown’s delegates for the reasons

outlined eatlier in these submissions.

511
512
513
514

Brief of Evidence of Howard Maurice Jerry, Wai 898, N14, at [27]-[30].

Howard Jerry, Response to Questions in Writing by the Waitangi Tribunal, Wai 898, N14(b,) at 1.
Wai 898, N14, at [30].

Closing Submissions for Wai 1995, Wai 898, 3.4.144, at [42]-[44].
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TOPIC 18 - RATING

Introduction

347. These closing submissions address aspects of the following claims and the

348.

respective claimant-specific closing submissions on rating:

347.1

347.2

347.3

347.4

347.5

347.6

347.7

347.8

347.9

Wai 987: Ngati Hari;™"
Wai 1498: claim by Floyd Kerapa;™"®

Wai 1482: claim by Richard Edward Orzecki, Ropata William Miritanga
and Patricia Ngatukutai Jacobs on behalf of themselves, and of Te

Kotahitanga o Te Iwi o Ngati Wehi Wehi;™"’
Wai 1640: Ngati Whakatere™®
Wai 1447: Ngati Hinemihi; "

Wai 1448, Wai 1495, Wai 1501, Wai 1502, Wai 1592, Wai 1804, Wai
1899, Wai 1900, Wai 2126, Wai 2135, Wai 2137, Wai 2183 and Wai 2208:

520

Ngati Te Wehi cluster;
Wai 846: Ngati Kahu and Ngati Unu;™'

Wai 551: Ngati Unu, Ngati Te Kanawa, Ngati Taumata and Ngati

Ngawaero of Maniapoto Iwi;* and

Wai 1558, Wai 1589, Wai 1590 and Wai 1591: Ngati Mahuta.

In addition to the specific Crown submissions set out below, the Crown relies on

. . . . . 523
its generic submissions in respect of rating.’

Rating as a Treaty breach

349.

Claimant counsel submit that the Crown:

515

517

518

519

520

521

523

Wai 898, 3.4.167.
Wai 898, 3.4.193.
Wai 898, 3.4.154(a).
Wai 898, 3.4.191.
Wai 898, 3.4.187.
Wai 898, 3.4.237.
Wai 898, 3.4.251.
Wai 898, 3.4.250.
Wai 898, 3.4.306.
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349.1  Failed to acknowledge and give effect to the principles of Te Ohaki
Tapu regarding the requirement that Rohe Potae lands would not be

subjected to rating; and

349.2  Breached the Treaty of Waitangi and its principles by empowering the

local government to charge rates causing an unfair burden to be placed

upon Ngati Hari individuals with respect to their lands.”

Crown’s response

350.

351.

> In

The Crown’s generic closing submissions on rating address these claims.”
short, the Crown submits that the rating of Maori land is not inconsistent with
Treaty principles. Further, the legislative scheme provided for the exemption
from rating in certain circumstances and, as claimant counsel notes, this applied to
a substantial area of Maori land in the Taumarunui County under section 104 of
the Rating Act 1925 from 1922 to 1955.”° From 1966 to 1981, the Taumarunui
County Council’s rates remission policy meant that rates did not accrue on

uneconomic Maori land in the county that the Department of Maori Affairs had

identified.”

From 1 April 1962 to 31 March 1971, Hurakia Al was exempted from rates. In
1981, the Department of Maori Affairs advised that it did not consider that the
circumstances for the exemption had changed and it would therefore “support the
Court on behalf of the other owners in making representations to the Taumarunui
County Council to assess the land as “non-rateable”. Ngati Hari have customary

interests in the Hurakia block.”

Forced disposal of land

352.

Claimant counsel submit that rating legislation caused the claimant’s tipuna and
whanau to alienate their land, known as Tanuku block.” In support, counsel

refer to the generic closing submissions but not to any evidence. In his brief of

524
525
526

527
528
529

Wai 898, 3.4.167, at [165].

Wai 898, 3.4.306.

Claimant counsel’s closing submissions state that it applied to “more than 14,000 acres™: see Wai 898, 3.4.167,
at [163]. However, this appears to be a transcription error: see ] Luiten, “Local Government in Te Rohe
Potae: a summary”, (October 2013), Wai 898, A24(c), at 6, footnote 19. Only some of the land exempted was
within the inquiry district.

J Luiten, “Local Government in Te Rohe Potae”, (January 2011), Wai 898, A24, at 235.

Wai 898, 3.4.167, at [69].

Wai 1498, 3.4.193, at [4].
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evidence, Mr Kerapa states “we had to sell the land because our family could not

keep up with the rates payments”.””

Crown’s response

353.

The Crown submits there is insufficient evidence before the Tribunal to allow it
to make any finding in relation to this matter. The lack of detail, including
supporting evidence, means the Crown is unable to make more detailed

submissions in respect of this claim.

Limitations to participation

354.

Claimant counsel submit that between 1876 and 1989 local government was
specifically devised for Pakeha settlement and was initially the exclusive preserve
of rate-payers™' and that groups in Ngati Wehi Wehi’s position would have been

severely affected by the limitations on local government participation.’”

Crown’s response

355.

356.

The Crown understands that the limitations on local government participation
refer to the ratepayer qualification, which existed until 1944 for the local
government electoral franchise. The Crown says that there is insufficient
evidence as to how the ratepayer qualification affected Ngati Wehi Wehi

specifically. Counsel have not cited evidence to support their contentions.

. . . .. 533 .
The Crown also relies on its closing submissions for local government™ in

respect of this claim.

Mortgagee sale

357.

Counsel for Ngati Whakatere submit that the claimants were prejudiced when
land was taken and sold in a mortgagee sale for failing to pay rates,” and that the
legislation provided for a unilateral and unchallenged alienation of Ngati

Whakatere land.>*

530
531

532

533

535

Wai 898, S56, at [15].

Wai 898, 3.4.154(a), at [173].
Wai 898, 3.4.154(a), at [175].
Wai 898, 3.4.290,

Wai 898, 3.4.191, at [49].
Wai 898, 3.4.191, at [53].
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Crown’s response

358. The Crown says that counsel does not provide any further detail of the
circumstances of the sale, or even details of the location of the land. The Crown
submits that there is insufficient evidence before the Tribunal to find that the

Crown has breached the principles of the Treaty in these circumstances.

Rangatiratanga

359. Claimant counsel say that “the imposition of local government and rating system
further undermined Ngati Hinemihi rangatiratanga over their whenua and

95536

resources which were delegated to local councils.

Crown’s response

360. The Crown says that counsel for the claimants provides no further submission as
to how rating has had this effect. Although the claimants adopt the generic
closing submissions on rating to the extent that they are relevant, the Crown
submits that there is insufficient evidence before the Tribunal to make any finding

on this point that is specific to Ngati Hinemihi.

Services and support

361. Claimant counsel submit that, in terms of services and support, Ngati Te Wehi
gets nothing from the local council, despite the Okapu marae and papakainga still

being subject to rates.””’

Crown’s response

362. The Crown submits that local authorities are not part of the Crown and do not
act on behalf of the Crown. Local authorities are independent bodies corporate,
created by Parliament and vested with particular powers by statute. The Crown’s
responsibility in a Treaty context lies with the statutory framework within which
local authorities operate and with ensuring that framework is consistent with
Treaty principles. Claims relating to the specific exercise by a local authority of
decision-making powers, such as those made under rating legislation, are not

claims against the Crown within section 6 of the Treaty of Waitangi Act 1975.

56 Wai 898, 3.4.187, at [14.4].
557 Wai 898, 3.4.237.
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The Crown also notes that Tribunal did not hear from the local body concerned

in response to this claim.

Breach of agreement

304.

365.

Claimant counsel submit the Crown, in breach of the principles of the Treaty of
Waitangi, imposed a regime of delegated authority that empowered local
government to levy rates on Ngati Kahu and Ngati Unu lands, causing an unfair
burden. Counsel say this explicitly breached the agreement reached with “Rohe

Potae Rangatira in the Compact”.”

Claimant counsel submit further that the Crown imposed rates on Maori lands
without shouldering responsibility for its own unoccupied lands,™ that the Crown
empowered the Maori Land Court to place charging orders over Ngati Kahu and
Ngati Unu lands to enforce the non-payment of rates; "’ and failed to ensure that
local authorities established a relationship with Ngati Kahu and Ngati Unu that

was consistent with the Treaty of Waitangi.”'

Crown’s response

306.

367.

The Crown repeats its general submission that the principle of rating Maori land is
not inconsistent with Treaty principles. Further, the Crown’s responsibility in a
Treaty context lies with the statutory framework within which local authorities

operate and with ensuring that framework is consistent with Treaty principles.

Claimant counsel’s submissions list 25 applications by the Waipa County Council
under section 34 of the Maori Purposes Act 1950°* but does not address the
‘ultimate fate’ of those applications as set out in Ms Luiten’s supplementary
research, A24(h). According to that research, the Maori Land Court made orders
in respect of only 11 of the 25 applications. Further, not all orders were for the
sale of the land. For example, Ms Luiten records the following blocks as still

being Maori freehold land:

538

539

540
541
542

Wai 898, 3.4.251, at [155].

Wai 898, 3.4.251, at [157].

Wai 898, 3.4.251, at [158].

Wai 898, 3.4.251, at [159].

Wai 898, 3.4.251, at [163]-[165]. The submissions appear to proceed on the basis that the applications were
all for charging orders on the basis of unpaid rates, but that does not appear to be the case. Some of the
applications were brought on grounds other than for unpaid rates. Further, it is likely that a number of the
applications listed were made under Part XXV of the Maori Affairs Act 1953, which superseded section 34 of
the Maori Purposes Act 1950.
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367.1  Otorohanga 1F5C2A (3 acres 1 rood 16 perches).
367.2  Rangitoto A18B2A (495 acres 3 roods 8 perches).
367.3  Rangitoto A24B South block (2,469 acres).
367.4  Waiwhakataa 3E5 (70 acres 3 roods 20 perches).

Loss of T'akotokoraha lands

368. Claimant counsel say that “the catalyst for the Wai 551 claim was the loss of
Takotokoraha lands that were vested in the Maori Land Board that were then
used to pay back rates. Although no documentary evidence has been uncovered
that gives this as a cause for the sales, these matters remain at the heart of a

grievance that is felt by those claimants.””*

369. Claimant counsel also make the same submissions and in respect of the same
blocks that they made regarding charging orders over Ngati Kahu and Ngati Unu

lands to enforce the non-payment of rates.

Crown’s response

370. The Crown submits that there is insufficient evidence to show that the sale of
land was to pay for rates, and therefore insufficient evidence before the Tribunal

to make findings of fact or Treaty breach.

371. Regarding the blocks in respect of which it is submitted that applications for
charging orders were made, the Crown repeats the same response it made above

in respect of the submissions for Ngati Kahu and Ngati Unu on that point.

Rating at Tahaaroa

Rates and services

372. Claimant counsel allege that Ngati Mahuta have been forced to pay local

government rates for some time in spite of the lack of presence that local and

4

regional councils have in their region.”* In support, they cite the evidence of

Connie Tuaupiki and the statement in her evidence:™”

55 Wai 551, 3.4.250, at [104]-[105].
54 Wai 898, 3.4.143, at [11.6] — [11.9].
55 Wai 898, J8, at [49].
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In Tahaaroa, we pay rates even though development in our area seems to
have been forgotten about by the Council. For example, there ate a
number of paper roads in and around Tahaaroa, including not only the
quarry road, but the main Tahaaroa roads to Albatross Point and to Te
Maika. They are roads that have been surveyed, but never properly
constructed. For that reason we have no proper access. Despite this, we
are still paying rates for our land.

Crown response

373.

Although chapter 10 of Ms Luiten’s report details events between 1925 and 1968
regarding road access to Tahaaora, it is not clear whether Ms Tuaupiki’s evidence
is relying solely on that evidence or whether she is adverting to more
contemporary matters. If the latter, the Crown submits that there is no evidence

in support of such matters.

Imposition of rates

374.

Claimant counsel submit that the imposition of rates in relation to the Lakes
Trust’s lands is not only unreasonable given the lack of input by local council into
any sort of development of these areas, but also a breach of the principles of fair

dealings and equality between Maori and non-Maori.”*

Crown response

375. The Crown submits that the claim that there has been a lack of input by the local
council “into any sort of development of these areas” would appear to be
exaggerated. In any event, there is insufficient evidence as to what level of input
the council has had and as to all the relevant circumstances.

376. The Crown otherwise relies on its generic closing submissions on rating.

Enforcement of rates

377. Claimant counsel state that an issue for Ngati Mahuta has been the enforcement

of rates against the Lakes Trust in relation to the Tahaaroa lakes systems and the
surrounding land. It is submitted that this has been particularly distressing for
Ngati Mahuta given the significance of the lakes to the hapu and the inability to

make money from the land which could be used to pay the rates imposed.”

546
547

Wai 898, 3.4.143, at [11.9].
Wai 898 3.4.143, at [11.7].
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Crown response

378. The Crown notes that the trustees of the Lakes Trust negotiated a waiver of rates
with the Waitomo District Council and the land is now exempted from rates.”*
Accordingly, the Crown submits that Ngati Mahuta have not established that they

have suffered prejudice in this respect.

58 Wai 898, ]13, at [58] — [61].
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TOPIC 17 - PUBLIC WORKS

Introduction

379.

These submissions respond to aspects of the following claimant-specific closing
submissions concerning acquisitions of Maori land pursuant to the Public Works

Acts:

379.1  Wai 478: claim by Roy Matengaro Haar and others for and on behalf of

themselves and the owners/shareholders of Pukepoto Farm Trust.””

380. In addition to the specific Crown submissions set out below, the Crown relies on
its generic submissions in respect of public works.”"

Wai 478

381. The key aspects of Wai 478 claim in respect of acquisitions of Maori land

pursuant to the Public Works Acts in the Rangitoto Tuhua 60 block appear to

be:™!

381.1  Mangatupoto school;
381.2  Paper roads;

381.3  Tangitu Scenic Reserve;
381.4  Landcorp farm; and

381.5 Telecom towet.

Crown’s response

Mangatupoto School

382.

The claimants state that Mr Alexander was incorrect when he said this school site
was general land when taken. They assert it was Maori land at that time and that

the Maori owners did not receive compensation for the taken land.>

549

550

551

552

Claimant closing submissions for Wai 478, Wai 898, 3.4.155(a).
Wai 898, 3.4.284.

Wai 898, 3.4.155(a), at [43] and [51].

Wai 898, 3.4.155(a), at [46] and [47].
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53 .
1°** and claimant counsel

Mr Haar provided evidence on the taking of this schoo
subsequently filed a memorandum with some documents from the Education

Department (Head Office) file on the school.”

Mr Haar notes the lessee, a Mr Connelly, had agreed to donate the land for the
school although at that time the land was under the administration of the
Waikato-Maniapoto District Maori Land Board.™ Mr Haar says a valuation was
undertaken in 1918 of the land proposed to be taken which gave a capital value of
the three acres of /27 in total. Mr Haar has provided a transcript of part of a
letter dated 6 August 1918 from the Director of Education to the Secretary of the
Taranaki Education Board. That letter states the lessee had a 23-year lease with a
right of renewal and apparently a right to compensation for improvements. The
transcript states the unimproved value of the land was £12 and that the Maori
Land Board’s claim would be less than that (probably taking into account the
value of the lessee’s interest in the land) and that in similar cases a nominal
amount of compensation was (usually) claimed. The letter notes that the claim
(by the Maori Land Board) should be objected to because it was not in accordance

with the usual rules when dealing with compensation.”

Mr Hatr notes the taking of the land (which occurred in 1920°"") was undertaken
under the Public Works Act but there was no record of compensation being paid
to the Maori owners. He also notes the Waikato-Maniapoto District Maori Land

95558

Board “facilitated the alienation and failed to protect our interests.

The Crown submits there are a number of issues with the evidence provided to
the Tribunal and respectfully submits that those issues mean the Tribunal does
not have enough evidence before it on which to base a finding that the Crown has

breached the Treaty and its principles. Those issues include the following matters:

386.1  Mr Haar has provided in his evidence a transcript of part of a single

letter from the Education Department’s Head Office file on the taking

553

554

555

556

557

558

“Brief of Evidence of Roy Matengaro Haar”, Wai 898, 529, at [21]-[25].

Wai 898, 3.3.1101. The Crown notes those documents do not appear to have been assigned a document
number on the record of inquiry.

Wai 898, $29, at [22].
Wai 898, $29, at [23].
New Zealand Gazette 1920 at 3142.
Wai 808, $29, at [24].
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of the land for the school.”” Subsequently, claimant counsel filed a few
selective additional documents from the file.”” The claimants now state
that their additional research indicates the Maori owners were not
compensated for the taking and that the Education Board appears to
have dealt only with the lessee and the owners appear to have been

ignored.”

The Crown submits that the actual file™” contains much more
correspondence than has been provided and indicates there had been
discussion between the Education Department and the Maori Land
Board about the taking of the land and how much compensation the

Maoti Land Board wanted.

Mr Haar’s transcript alone indicates that contact had been made between
the Taranaki Education Board and the Maori Land Board and that
compensation had been discussed. The Crown submits that it is unlikely
the Maori Land Board would not have proceeded with a compensation

claim when it was aware the land was being taken.

The only documents on record relating to the taking of the school are
from the Education Department Head Office file. The Crown notes
that nothing has been located from the Public Works Department Head
Office or District Office files, the Taranaki Education Board files or
from the records of the Maori Land Board. The Crown submits that,
without the information that is likely to be contained in those records,

the Tribunal can see only part of the picture.

Mr Haar states there was no record of compensation being paid to the
Maori owners.”” The claimants state the owners were not
compensated™ and that additional research found nothing “in the Maori

565

land compensation register’” about the site.

559

560

561

562

563

565

Wai 898, $29, at [23].

Wai 898, 3.3.1101.

Wai 898, 3.3.1101 at [47].

E2 33/3/42 Pt 1, Archives New Zealand, Wellington.

Wai 898, $29, at [24].

Wai 898, 3.4.155(a), at [47].
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386.6 The Crown submits a search of the compensation registers held by
Archives New Zealand should entail searching more than a single
compensation register. The Crown notes the claimants do not appear to
have located a record in that compensation register for any claim by the
lessee, Mr Connelly. In any case, a systematic search of the
compensation registers, while being an important avenue for assessing
whether compensation was paid, is not necessarily determinative because
those registers do not contain entries for all takings under the Public
Works Acts.  The Crown submits that while a search of the
compensation registers is a necessary step to take when attempting to
assess whether compensation has been paid, all relevant documentary

sources should be reviewed before conclusions are reached.

Paper roads

387.

388.

389.

The claimants state that over 150 acres of land was taken for roads in the
Rangitoto Tuhua 60 block and some of those roads have never been formed, the
most notable being Koromiko Road which runs through the middle of Pukepoto

566

Farm.”™ The claimants request the unformed paper road running through the

farm be cancelled by the Council.

The claimants do not clearly state which roads are unformed,”’ and to avoid

confusion, the Crown submits that Google Earth shows:
388.1  Mangapapa Road is formed,;

388.2  Ohura Road is formed and sealed;

388.3  State Highway 4 which runs around almost the entire south-east and

eastern boundaries of the block is formed and sealed; and

388.4  The beginning and end of Koromiko Road is formed but the majority of

it 1s unformed.

The Crown submits that not all of the 150 acres of takings for road included in
Mr Alexander’s spreadsheet as takings of Maori land in the Rangitoto Tuhua 60

block were Maoti land when taken.”® For instance:

567

Wai 898, 3.4.155(a), at [48].

They state: “Over 150 acres in the Rangitoto Tuhua 60 blocks have been taken for roading purposes, and
some of these remain unformed, notably Koromiko Road ...” See Wai 898, 3.4.155(a), at [48].
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389.1  The land containing 8.1.36 and 4.3.39 acres under the entry for New
Zealand Gazgette 1912 p 2594 (dated 26 August 1912) was taken when the

land was owned by James Russell.>®

389.2  The land containing 24 perches and 5.3.28 acres under the entry for New
Zealand Gagette 1915 p 268 (dated 16 January 1915) was taken when the

land was owned by John Gemmell.””

Both of those takings were initiated pursuant to section 389 of the Native Land
Act 1909. That section of the Act stated that Maori or non-Maori land could be
taken without the payment of compensation if the right to take the land still
applied at the time of taking. Therefore, although owned by non-Maori, land
could still be taken from them for a period of time under the Native Land Act

without payment of compensation.

The Crown agrees with the claimants that much of Koromiko Road is unformed
and suggests the claimants approach the Ruapehu District Council to discuss the

possibility of having the road revested in them.

Scenic reserves and Landcorp Farm

392.

393.

394.

The claimants say that the Tangitu Scenic Reserve (Section 5 Block VIII Tangitu
Survey District) is located in the Rangitoto Tuhua 60 but they have no

information about how the land was acquired by the Crown.””

The claimants also say a Landcorp Farm is located on the northern boundary of
the Rangitoto Tuhua 60 block but they have no information about how the land
contained in the farm was originally alienated from Maori ownership or how the

Crown acquired the land.””

The claimants have not produced any evidence to show how the Crown acquired
the land containing the Tangitu Scenic Reserve or that the acquisition of that land

was a breach of the Treaty of Waitangi and its principles.

568

569

570

571

572

D Alexander, “Public Works and other takings in Te Rohe Potae District”, Wai 898, A63(b) ().

A Massey, “Te Rohe Potae Map Collection”, Wai 898, A92, TN74/185 and TN74/186. See entties for
Transfers 24951 and 24952 (entered on the titles on 16 August 1912) and Proclamation 352.

Wai 898, A92, TN75/57. See entry for Proclamation 426.
Wai 898, 3.4.155(a), at [50].
Wai 898, 3.4.155(a), at [51].
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395. The Crown submits it acquired the land in a number of transactions in the early

20" century. Those transactions were:

395.1

395.2

395.3

Crown purchase from the owners of Rangitoto Tuhua 60C. Awarded to
the Crown as Rangitoto Tuhua 60C Section 1.”” Declared to be Crown

land on 7 August 1909.”™

Crown purchase from the owner of Rangitoto Tuhua 60D. Awarded to
the Crown as Rangitoto Tuhua 60D Section 1.”” Declared to be Crown

land on 7 August 1909.°"

Area of 5.1.35 acres acquired by exchange with John Gemmell in around

1917.°7

396. The claimants have not produced any evidence to show how the Crown acquired

the land containing the LLandcorp Farm or that the acquisition of that land was a

breach of the Treaty of Waitangi and its principles.

397. The Crown submits it acquired the land for the Landcorp Farm in a number of

transactions which included an exchange of land in around 1917 and a purchase in

around March 2006. These transactions are outlined below:

397.1

397.2

Transfer 24952 from the five registered Maori owners of Rangitoto
Tuhua 60D2C to James Russell in around August 1912.°" This land was

then sold to John Gemmell.””

Transfer 24951 from the eight registered Maori owners of Rangitoto
Tuhua 60D2B to James Russell in around August 1912.°* This land was

then sold to John Gemmell.”*

573 Wai 898, A92, Taranaki Crown purchase deed TAR 411.

574 New Zealand Gazette 1909, at 2067 and 2068.

575 Wai 898, A92, Taranaki Crown purchase deed TAR 412.

576 New Zealand Gazette 1909, at 2067 and 2068.

517 See SO plan 4812, New Zealand Gazette 1917, at 2065 and 2066, and Wai 898, A92, TN90/285.
578 Wai 898, A92, TN74/186.

579 Wai 898, A92, TN75/57.

580 Wai 898, A92, TN74/185.

581 Wai 898, A92, TN75/57.
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Part of 60D2B (76.3.17 acres) was the subject of an exchange of land

2

between John Gemmell and the Crown.” This land has remained

Crown land and is now held as part of the Landcorp Farm.

Eventually all of the rest of the land now comprising the Landcorp Farm
(being part of the land originally purchased in Rangitoto Tuhua 60D2B
and 60D2C by James Russell in 1912, except for the land exchanged with
the Crown) was transferred to Landcorp Farming Limited in around

March 2006.°%

398. The Crown respectfully submits there is no Treaty breach to answer to in relation

to its acquisition of the Tangitu Scenic Reserve and the Landcorp Farm.

Telecom Tower

399. The claimants say that the (New Zealand) Post Office selected a site on Pukepoto

maunga in 1975 for the site of a repeater station. They claim the land was under

the administration of the Waikato-Maniapoto (Maori) Land Board at that time.

The claimants state the site was enlarged in 1983. They claim the owners of the

land were never consulted although $700 was offered as payment, but their main

. 584
concern is the use of the maunga.’

400. In response, the Crown states:

400.1

400.2

400.3

It appears from the evidence that consultation took place in 1985 and
that representatives of the owners approved a resolution to accept an
offer from the Ministry of Works for $500 compensation for the taking
of the land.”®

The land was taken in 1987 pursuant to section 20 of the Public Works
Act 1981 and the gazette notice states that agreement had been entered

. 586
into.””

The claimants do not submit that the taking of this land was in breach of

the Treaty.

582 See SO plan 4812, New Zealand Gazette 1917, at 2065 and 2066, and Wai 898, A92, TN 75/57 and TN90/285.
583 See entry for Transfer 6778646.6 on certificates of title TNK3/611, TNK3/614, TNK4/800 and TNK4/801.
584 Wai 898, 3.4.155(a), at [52].

585 Wai 898, S29(d), at 6.

586 New Zealand Gazette 1987 at 1699, see Wai 898, S29(e), at A.
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KAWHIA HARBOUR SCENIC RESERVES

Introduction

401.

These closing submissions respond to aspects of the following claims and the
related claimant-specific closing submissions concerning the acquisition of land

around Kawhia Harbour for scenery preservation purposes:

401.1  Wai 2084: claim by Shirley Pu on behalf of Ngati Tamainu and Ngati

7

Kiriwai Hapa;™
401.2  Wai 1588, 1589, 1590 and 1591: claim by Phillip Tauri King and Verna

Tuteao for and on behalf of Ngati Mahuta;™

401.3  Wai 1995: claim by Howard Jerry on behalf of himself, his whanau, and
for the owners of Awaroa A2H1, A2B1, A2J1, and B4 4B1;"

401.4  Wai 753, 586, 1396, 2020, and 1585: Ngati Kinohaku claims;”” and

401.5 Wai 1497: claim by Richard Williams for and on behalf of the

1

Ngati Ngutu Hapa.”

401.6  In addition to the submissions below, the Crown relies on its generic

closing submissions in respect of public works issues.””

Substance of the Claims

402.

The Crown notes that the exact basis of the above claims is not entirely clear from
the claimant-specific closing submissions. None of the submissions appears to
object explicitly to the acquisition of the relevant lands for scenery preservation
purposes. Rather, the submissions appear to raise concerns about the process
through which some of the lands were acquired. The key concerns raised by the

claims appear to be that:

402.1  The Crown failed to consult with or give notice to some Maori owners

prior to the acquisition of their land; and

402.2  Itis unclear whether the landowners received compensation.

587

588

589

590

591

592

Wai 898, 3.4.174 at 28-38.

Wai 898, 3.4.143 at [6.20]-[6.22].
Wai 898, 3.4.144 at 4-13.

Wai 898, 3.4.204 at 28-33.

Wai 898, 1.2.115.

Wai 898, 3.4.284.
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The Crown’s Response
Kawhia Scenic Reserves

403. Based on Mr Alexander’s analysis, the Crown acquired the following lands at

Kawhia between 1913 and 1924 for scenery preservation purposes:””

Reserve Block Amount Ownership Date .
a-r-p Acquired
Kawhia B2B 1-0-16 Maori 1924
Motu Tara Kawhia B2A 3-3-08 Crown 1924
Kawhia C4 Section 2B 17-1-08 Maiori 1924
Pirongia West 3B2E2 10-3-38 Maori 1913
Puti Mangaroa 1 1-2-17 Maori 1924
Mangaroa 3 18-0-02 Maori 1924
Mangaroa 4 6-1-03 Maori 1924
Awaroa A2C 32-2-27 Maiori 1919
Awaroa A2D 4-0-11 Maori 1919
Awaroa Awaroa A2E2 26-2-02 Maori 1919
Awaroa A2H1 3-0-0 Maiori 1919
Awaroa A2H?2 13-3-0 Maori 1919
Rakaunui Awaroa A3B2C 13-2-35 Maori 1921
Awaroa A3B2A 22-2-13 Maiori 1921
Hauturu West 2A1 68-2-24 Maiori 1924
Te Umuroa Hauturu West 2A5 74-0-0 Crown 1924
Hauturu West 2A4 4-2-16 Maori 1924
Hauturu West 2A3 7-1-0 Maiori 1924
Section 4 Block XIV
Waiharakeke & | Kawhia North SD >-1-24 | Crown 1914
Te Mahoe Section 4 Block 1I
Kawhia South SD 16-2-0 Crown 1914
Hauturu West 2B4C 26-3-17 Maiori 1924
Kinohaku West 12B2B | 18-1-16 Maori 1924
Otehe ﬁg‘g}g‘;‘u Westlgo18 | Maori 1924
Kinohaku West 11D3A | 7-0-06 Maiori 1924

404. However, it appears that only the following lands are the subject of claims before

the Tribunal:
Block Claim Claimant Reference
oo West 204 ekt of New | VA 898
Hauturu West 2A3 Wai 2084 Tamainu and 3.4.174, 2t 28-29
Hauturu West 2B4C Ngati Kiriwai | Wai 898,

593 D Alexander ‘Public Works and Other Takings in Te Rohe Potae District’, (December 2009), Wai 898, A63
at 504-542.
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Block Claim Claimant Reference
Hapu 3.4.174, at 29-31
Pirongia West 3B2E2 Wai 1588 Phillip Tauri King
Mangaroa 1 Wai 1589 and Verna Tuteao | Wai 398,
Mangaroa 3 Wai 1590 for and on behalf | 3.4.143, at 38
Mangaroa 4 Wai 1591 of Ngati Mahuta
Howard Jerry on
behalf of himself,
his whanau, and .
Awaroa A2H1 Wai 1995 for the owners of ;lel A4 at 4_28’
Awaroa  A2H1,| 777 a
A2B1, A2J1, and
B4 4B1
Kinohaku West 12B2B 753
Kinohaku West 11D3B2 ggai )
- a .
Kinohaku West 11D3A Wai 1396 Ngiti Kinohaku Wai 898,
Mangaroa 1 ) 3.4.204, at 29
Vi 3 Wai 2020
afgaroa Wai 1585
Mangaroa 4
Richard Williams
Awaroa A2E2 Wai 1497 for and on behalf |\, 11407 111
of the Ngati
Ngutu Hapu

405. The Crown submits that the available evidence demonstrates that:

406. The Crown was concerned to protect areas of natural beauty around Kawhia
Harbour and, beginning in 1911, began to identify sites that were suitable for
scenery preservation pujcposes.594

407. Maori land was not targeted for scenery preservation. Rather, land was acquired
regardless of its status or ownership and a number of Crown-owned lands were
reserved as noted above.

408. In acquiring land from Maori , the Crown complied with the statutory provisions
of the applicable public works legislation.

409. In every case, a Notice of Intention to acquire land was issued in accordance with

public works legislation and due consideration was given to objections that were

raised.

594

Wai 898, A63 at 504-507.
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410. In every case, compensation for land acquired from Maori was assessed by the
Native Land Court and there is no evidence to suggest that the compensation

awarded was not paid.

Acquisition of Land for Scenery Preservation Purposes

411. The Crown submits that the lands compulsorily acquired from Maori were
acquired for legitimate purposes, namely scenery preservation. The evidence is
clear that the Crown was concerned at the felling of trees and clearing of bush
surrounding Kawhia Harbour and was eager to ensure the preservation of the
harbour’s natural beauty.” Indeed, in April 1911 the Inspector of Scenic Reserves
described the need to preserve the natural beauty of the harbour and avoid some
of the destruction that had already occurred on its fringes in the following

596
terms:’

The Kawhia Harbour is a large sheet of water extending generally in an
east and west direction for a length of about 9 miles, and with a breadth
of about 4 miles. From the main harbour there extend inland several
large tidal creeks with steep wooded slopes to the water’s edge; and in
many places this quiet beauty is emboldened by the presence of craggy
limestone bluffs, and occasionally huge monoliths worn into fantastic
shapes by the erosion influence of weather.

The chief of these creeks are the Rakaunui, Te Awaroa, Waiharakeke and
Kinohaku, all navigable at flood tide for three or four miles from their
mouths. In parts they are all beautiful, and the Rakaunui (between the
island and the eastern shore) is equal to the Wanganui at its best. Even
now a good many resort to this spot for picnics.

Te Awaroa has been a good deal depreciated by cutting down in many
places of the bush on the banks. In the same way also, but to a lesser
extent, the Waiharakeke has suffered. However there are still parts of
great beauty, and on account of their easy access Kawhia is likely to
become a place of considerable attraction to pleasure-seckers. Pakarikari
Lake is pretty, but a patch of scrub and a few pohutukawa trees are all
that remain of the native bush, and as the lake will be the future water
supply of the township it seems to me that the town should acquire it.
Sand is fast encroaching on the west side; the eastern side is in grass and
leased to a European.

412. In furtherance of its desire to protect the natural beauty of Kawhia Harbour, a
number of sites around the harbour were identified for reservation on account of

their particular natural features.””” The Auckland Scenery Preservation Board

59 Wai 898, A63 at 504-507.
596 Wai 898, A63 at 507.
597 Wai 898, A63 at 507-508.
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subsequently made 13 recommendations (numbered 181 to 193) for proposed

reservations around the Harbour in 1911.%

Mr Alexander was able to locate copies of only four of those recommendations,”
but it is clear that the overriding consideration of officials was the scenic value of
the sites. There is no suggestion in the evidence that the Crown acquired the land
for other purposes. For example, Recommendation No. 186 in respect of Part of

Section 8 Block XI Kawhia North S.D read as follows:*"

This is a beautiful wooded bank forming the frontage of Section 8 to the
Awaroa Stream. The section is under L.I.P. [Lease in Perpetuity] tenure,
but the frontage ought to be preserved on account of both the beauty of
the bank and the steepness of the banks. A width of about ten chains
should be acquired, taking in about 40 acres.

Similarly, Recommendation No. 187 in respect of Part of Te Awaroa A No. 2
Block, Block XI Kawhia North S.D. stated:""

The bush on the left bank of the Awaroa River is very beautiful, and 1
recommend that the frontage of Te Awaroa No.2 Block be reserved for
a distance of about 120 chains from the sharp bend near the entrance to
the river. The width required would be about 15 chains, or say 150
acres.

While the remaining nine recommendations have not been located, there is no
evidence to suggest that the lands to which they relate were not also identified for

their scenic value.

Notice and Consultation with Landowners

416.

417.

A number of claimants have raised concerns that, in some cases, notification of
the intention to acquire land for the purposes of the Kawhia reserves was not

given directly to landowners affected by the acquisitions.””

The Crown acknowledges that the claimants’ contention appears to be supported
by the available evidence in respect of Maori-owned land that was not registered
in the Land Registry. Under the Public Works Act 1908 notification of an

intention to take registered land was required to be served personally on the

598

599

600

601

602

Wai 898, A63 at 507-508.

Wai 898, A63 at 507.

Wai 898, A63 at 522-523.

Wai 898, A63 at 523.

See for example Wai 898, 3.4.174 at [104]-[106].
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owners,”” while notification in respect of unregistered land was only required to
be published in the Guagerte and followed by a 40 day period in which objections
could be lodged.™

418. However, there is evidence of some Maori landowners receiving personal
notification of an intention to acquire their lands for the Kawhia Reserves. Mr
Alexander notes that in the case of Awaroa A2E2, copies of the notice was sent to
the Maori owners, the Thom family, or their agents.””

419. Notwithstanding that some Maori landowners may not have received personal
notification of an intention to acquire their land, the evidence of Mr Alexander is
that the notification provisions of the Public Works Act were complied with in
every case, with the publication of a Notice of Intention to take followed by a 40-
day period for objections. In respect of the acquisitions specifically identified by
claimants in this inquiry, Mr Alexander records the following notification details:

Date of . Date of #A63
Block . Objection . . Refer

Notice Acquisition

ence

Hauturu West 2A1 January 1924 | No April 1924 538
Hauturu West 2A4 January 1924 | No April 1924 538
Hauturu West 2A3 January 1924 | No April 1924 538
Hauturu West 2B4C January 1924 | No April 1924 gjg_
Pirongia West 3B2E2 | May 1913 No August 1913 gig_
Mangaroa 1 January 1924 | No April 1924 520
Mangaroa 3 January 1924 | No April 1924 520
Mangaroa 4 January 1924 | No April 1924 520
Awaroa A2H1 May 1919 Yes November 1919 ggi_
Kinohaku West 12B2B | January 1924 | No April 1924 gjg_
Kinohaku West . 541-
11D3B2 January 1924 | No April 1924 549
Kinohaku West . 541-
11D3A January 1924 | No April 1924 540
Awaroa A2E2 May 1919 Yes November 1919 ggi_

603 Public Works Act 1908, Section 18(1)(c) and 18(1)(d).

604 Public Works Amendment Act 1909, Section 4.

605 Wai 898, A63 at 534.
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In most cases it appears that as well as publication of the Notice in the Gagette and
Kabiti, the Crown’s practice was to cause a copy of the Notice and a survey plan to
be displayed at the Kawhia Post Office."” The Crown says that this gave
reasonable notice to the owners affected by any proposed acquisition. Indeed, as
identified above, some Maori landowners did raise objections following
publication of a notice, which indicates that the notification process was effective
and functioned appropriately. The Crown notes that in most cases no objections
were received, which Mr Alexander infers was due to owners being unaware of
the intended acquisition of their lands due to the absence of personal
notification.””” However, and in light of the fact the some objections were raised,
it is also plausible that some landowners simply did not object to the acquisition

of their land.

Finally, in terms of the objections that were raised, the Crown says that officials
gave due consideration to the concerns of landowners and, where possible,
attempted to accommodate their wishes. For example, the Crown excluded
Mangaroa 2 from the proposed acquisitions for the Puti Reserve following
representations from its owner, Rihi Te Rauparaha, that the land was necessary

for the occupation and support of herself and her family."”

Similarly, officials were agreed to an exchange of land as compensation for the
owners of Awaroa A2E2, the Thom family, on account of objections they raised
regarding the acquisition of land to which their cattle could retreat in times of
flood."” Discussions between the Crown and the owners occurred over a number
of years but fell apart as only three of the five owners were agreed to a land
exchange, with the other two owners requesting monetary compensation.”” As
unanimous agreement could not be reached, the Crown considered that a land
exchange was not permitted by public works legislation and monetary

: : 611
compensation had to be assessed in the usual way.”

There is also evidence of the Crown taking steps to identify accurately the exact

nature of concerns held by Maori landowners regarding the acquisition of their

606

607

608

609

610

611

See for example Wai 898, A63 at 520, 541, and 538.
See for example Wai 898, A63 at 538.

Wai 898, A63 at 517-522.

Wai 898, AG3 at 523-535.

Wai 898, A63 at 534-535.

Wai 898, A63 at 530-532.
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land. For example, telegrams noting objections to the proposed acquisitions for
the Awaroa Reserve were received from Rangi Tuataka, Hua Terohe, and Poari
Wetere, but the reasons for the objections and the blocks to which they related
were not identified.”"” In response, a Crown official and an interpreter visited the

three men and obtained signed statements from them outlining their objections.’”

Compensation

424.

Mr Alexander identifies that, in every case, the Native Land Court assessed and
made compensation awards for lands compulsorily acquired from Maori owners
for the Kawhia Reserves. In respect of the acquisitions specifically identified by

claimants in this inquiry, Mr Alexander records the following compensation

details:
Block Date of Award Award Amount 2l
Reference
Hauturu West 2A1 January 1926 £99 538
Hauturu West 2A4 January 1926 L4 538
Hauturu West 2A3 January 1926 L7 538
Hauturu West 2B4C January 1926 £54 542
£22 Maori owners
Pirongia West 3B2E2 | April 1914 £5-10-0d 516
European lessee
Mangaroa 1 February 1928 £5 522
Mangaroa 3 February 1928 £50 522
Mangaroa 4 February 1928 £15 522
Awaroa A2H1 September 1920 L6 535
Kinohaku West 12B2B | January 1926 £81 542
Iﬁ‘g%}g‘;‘u WSt January 1926 £21 542
Iﬁ%‘;}zku West | January 1926 £18 542
Awaroa A2E2 September 1920 £54 535

425.

The claimants contend that it is unclear whether the landowners ever received

% However, the Crown submits that, in the absence of

compensation monies.
evidence to the contrary, it must be accepted that any compensation was paid by

the Crown in accordance with the terms of the awards made by the Court. As Mr

612

613

614

Wai 898, A63 at 527.
Wai 898, A63 at 529.
Wai 898, 3.4.174 at [118].
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Alexander notes, the Crown was rigorous in paying out compensation orders of

the Native Land Court.®”

426. Finally, to the extent the claimants contend the process by which compensation
was assessed by the Native Land Court was in some way unfair or flawed, the
Crown reiterates its generic closing submissions on public works issues that the
assessment of compensation by the Native Land Court did not necessarily result

in inappropriate awards, as Mr Alexander states:'’

To the extent that compensation amounts for Maori land and European
land were both determined within a framework of land values and a
Crown bias towards lower rather than higher amounts, the amounts paid
to Maori and Europeans were probably comparable, even though arrived
at through a different process. They were probably within the range of
fair in terms of that comparison. A greater issue, though, is whether the
parameters used to determine compensation were fair to Maori.

o15 Wai 898, A63 at 40.
016 Wai 898, A63 at 40.

2879953_1.doc



129

MOKAU SCENIC RESERVES

Introduction

427. ‘These closing submissions respond to aspects of the following claims and related

428.

claimant-specific closing submissions concerning the acquisition of land alongside

the Mokau River for the Mokau Scenic Reserve:

427.1  Wai 691, 788 and 2349: Mokau ki Runga claims;""" and

427.2  Wai 868: claim by Jim Taitoko.”"*

In addition to the submissions outlined below, the Crown relies on its generic

. . . . . . (1()
closing submissions in respect of public works issues.”

Substance of the Claims

429.

The Crown notes that the exact basis of the above claims is not entirely clear from
the claimant-specific closing submissions. In the main the claimants simply recite
the evidence of Mr David Alexander without explicitly stating whether and how
the Crown breached the principles of the Treaty. However, the key concerns

raised by the claimants appear to be that:

429.1  The Crown acquired an excessive amount of land from the Mangoira
block, acquiring the entire 2,950 acres when only 460 acres were required

for scenery preservation purposes.

429.2 The Crown failed to consult with Maori owners prior to the acquisition

of their land.

Summary of Crown Position

430. Based on Mr Alexander’s analysis, the Crown acquired the following lands
alongside the Mokau River in 1912 and 1920 for scenery preservation purposes:*’
. Amount . Date
Acquisition Block e Ownership Acquired
North Bank Mangoira 2,950-0-00 | Maori 1912
1912% Section 9 Block I 94-2-16% | Miori 1912

617

618

619

620

621

Wai 898, 3.4.246 at 110-117.
Wai 898, 3.4.247.
Wai 898, 3.4.284.

D Alexander, ‘Public Works and Other Takings in Te Rohe Potae District’, (December 2009) Wai 898, A63
at 446-486.

Wai 898, A63 at 457 and Wai 898, A63(b).
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. e Amount . Date
Acquisition Block e Ownership Acquired
Awakino Survey (Customary)
District
Section 12 Block 1 Miori
Awakino  Survey | 76-0-00 (Ca omary) | 1912
District ustomary
North Bank Primaril
1920 Mangapapa B2 856-0-08 Miori 6227 1920
Mokau-Mohakatino Mokau Coal
1F 527-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 41-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 53-3-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 53-3-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 0-2-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 10-1-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 1-1-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 42-0-00 & Estates Co 1920
South Bank Mokau-Mohakatino 26.0-00 Mokau Coal 1920
19205 1F & Estates Co
Mokau-Mohakatino Mokau Coal
1F 134-2-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 593-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1F 1-2-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1G 425-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1G & 1H 212-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1H 221-0-00 & Estates Co 1920
Mokau-Mohakatino Mokau Coal
1H 522-0-00 & Estates Co 1920
Mokau-Mohakatino AJ Cadman &
e 3-2-00 D Berry 1920
Mokau-Mohakatino 22-0-00 AJ Cadman & | 1920

622

898, A63(a,) at 3663)
625 \Wai 898, AG3 at 470.

024 Mr Alexander states that 400 of the 12,407 shares in the block were owned by European lessees: Wai 898,

AOG3 at 467.
025 Wai 898, A63 at 485.
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. e Amount . Date
Acquisition Block e Ownership Acquired
1F D Berry
Mokau-Mohakatino AJ Cadman &
e 208-0-20 D Berry 1920
Mokau-Mohakatino AJ Cadman &
e 19-0-20 D Berry 1920
Mokau-Mohakatino AJ Cadman &
e 2-3-00 D Berry 1920
Mokau-Mohakatino
1 Sub 13 148-1-00 | A Kelly 1920
Mokau-Mohakatino .
1F Sub 9 221-0-00 | I Tiffin 1920
Mokau-Mohakatino | 476 1 14| Mzori 1920
1C2
431. However, it appears that only the Mangoira and Mangapapa B2 blocks are the

subject of claims before the Tribuna

432.

432.1

432.2

432.3

432.4

432.5

432.6

1 626

The Crown’s position is that the available evidence demonstrates that:

In acquiring the Mangoira block, the Crown acquired an excessive
amount of land than was required for scenery preservation purposes, and

in doing so breached the Treaty of Waitangi and its principles.

In creating the Mokau River Scenic Reserve, the Crown was concerned
to protect areas of natural beauty alongside the Mokau River as well as
preserve the navigability of the river from being affected by erosion

caused by bush clearing on the river banks.

Maori land was not targeted for scenery preservation. Rather, land was
acquired regardless of its status or ownership and a significant amount of

land was acquired from European owners.

In acquiring land from Maori, the Crown complied with the statutory

provisions of the applicable public works legislation.

In every case, a Notice of Intention to acquire land was issued in

accordance with public works legislation.

In every case, compensation for land acquired from Maori was assessed

by the Native Land Court.

626

2879953_1.doc
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Acquisition of Land for Mokau River Scenic Reserve Generally

433. The Crown submits that the lands compulsorily acquired from Maori were

acquired for legitimate purposes, namely scenery preservation. The evidence is

clear that the Crown was anxious to preserve the scenic beauty of the Mokau

River from at least 1905 and was concerned about bush felling occurring on

land neighbouring the river.””® In 1912, the Under Secretary for Lands described

the need for preservation in the following way:**

Personally, I can only say that the beauty of the scenery on the Mokau
River is so unique and charming that I feel convinced an irreparable loss
would be sustained by the Dominion if no scenic reserves are made
along its banks, and, provided that there is no undue interference with
settlement, I consider that a certain amount of the land along the river
should be preserved in a state of Nature both for scenic purposes, and
also to assist in maintaining the banks in a sound state, preventing their
caving in at flood times; and should be pleased, if you so direct, to
personally, or through the Surveyor General, examine each proposed
reservation and certify that in my opinion it is desirable in the public
interests that such should be made. This will ensure that no unnecessary
reserves are made beyond an irreducible minimum sufficient to retain a
certain proportion of the beautiful and fast vanishing characteristic

scenery of the Mokau River.

434, The Inspector of Scenic Reserves expressed similar sentiments in 1913, stating:*"

As regards the scenery value of the reservations, there can be no
question, and many of those who have been up this river consider it
surpasses the Wanganui in beauty. A very large area of native land up
this river has been sold or leased to Europeans, and already on the north
side large areas have been felled; and it is safe to say that within a few
years the proposed reservations will be the only native forest left

standing.

435. As well as the preservation of scenic values, the available evidence demonstrates

that the Crown considered the acquisition of lands alongside the Mokau River was

necessary to ensure navigability. It appears that the primary concern was possible

erosion of the banks of the river as a consequence of the clearing of bush, as

outlined by the Inspector of Scenic Reserves in 1913:”

Though the reservations on the banks of the Mokau River are called
Scenery Reserves, they are also of great value for the protection of the
banks of the river. Already sea-going steamers get up as far as the coal-

627 \Wai 898, AG3 at 447.
628 \Wai 898, AG3 at 449.
629 \Wai 898, AG3 at 479.
630 \Wai 898, AG3 at 480.
631 \Wai 898, AG3 at 480.
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mine (about 26 miles from the Heads) and as the district advances there
will be a considerable launch traffic on the river. Such being the case it is
then advisable that the forest growth on the banks of the river should be
maintained in order to preserve them from erosion, and to prevent the
liability of the river being choked by logs. In this district there is a
scarcity of good road making material, and a navigable river is a feature
of great economic importance.

Mr Alexander contends that the Crown’s agenda in acquiring the land
overwhelmingly favoured settlement on the land.”” The basis of this contention
appears to be that surveys for settlement were a significant priority for the
Department of Lands and Survey at the time and that assurances were given to
the European owners of the Mokau-Mohakatino block that lands that were fit for

settlement would not be acquired.”

The Crown rejects Mr Alexander’s contention and says it is not supported by the
available evidence. As outlined above, scenery preservation was clearly driving the
Crown’s desire to acquire land alongside the Mokau River. Further, the Crown’s
representations that it would avoid the acquisition of lands that were suitable for
settlement was consistent with its compulsory acquisition powers and application
of its scenery preservation policies. It is reasonable to expect that, in respect of
any acquisition, the Crown’s objectives in acquiring land for scenic purposes
would be balanced against the range of other objectives it was seeking to achieve,
such as the development of land for settlement and the use of land for economic
purposes. Acquiring only those lands required for scenery preservation was a

proper exercise of the Crown’s powers under the scenery preservation legislation.

The Mangoira Acquisition

438.

In 1912 the Crown compulsorily acquired the entire Mangoira block, comprising
2,950 acres, under the Scenery Preservation Act 1908 as part of its development

of the Mokau River Scenic Reserve. The Crown has made the following

concession of Treaty breach in respect of the acquisition of the Mangoira:***

The Crown concedes that, when it compulsorily acquired the Mangoira
Block in 1912 for the Mokau River Scenic Reserve under the Scenery
Preservation Act 1908, it acquired an excessive amount of land. The
Crown acquired the entire block of approximately 3,000 acres when it
only ever required a few hundred acres for the purposes of scenery

632

633

634

Wai 898, AG3 at 455.
Wai 898, AG3 at 449 and 455.
Wai 898, 3.4.284.
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preservation. The taking therefore constituted a breach of the Treaty of
Waitangi and its principles.
It light of this concession, the Crown does not consider it necessary to respond in
detail to the particular claimant-specific submissions concerning Mangoira.
However, the Crown sets out briefly below some key points it says should be

considered when assessing claims relating to Mangoira.

As outlined above, there were legitimate interests in protecting the scenic beauty
of the Mokau River and preserving its navigability. The Crown accepts that, at
the time of the acquisition of the Mangoira block, officials were aware that only a
relatively small portion of the land, approximately 460 acres, was required for the

scenic reserve.*”

Despite this, the taking of the entire block proceeded, with the
balance apparently sold for settlement. The reasons why officials proceeded with
the acquisition of the entire block appears to have related to perceived
complexities in the revocation and reissuing of the proclamation for the

. e . . . 636
acquisition and associated compensation costs.”

However, the evidence demonstrates that the Crown complied with the
procedural requirements of scenery preservation legislation when acquiring the
land. A Notice of Intention to acquire the land was published in November 1911
and a period of 40 days allowed for objections.”” No objections were received,
and the land was acquired in February 1912.°® Dr Alexander notes that the
Department of Public Works requested that the Department of Lands and Survey
serve the notice on the owners but that there is no record in the Lands and Survey

639 : :
”" The Crown says that, in the absence of clear evidence

papers that this occurred.
to the contrary, it must be assumed that the request was complied with and notice
served personally on the owners of the Mangoira block, as it was for some of the

other lands acquired for the Mokau Reserve set out further below.

As with all of the takings for the Mokau River Scenic Reserve, compensation was

640

also assessed and awarded by the Native Land Court. It is clear that the

assessment of compensation was made on the basis of a significant amount of

635

636

637

638

639

640

Wai 898, AG3 at 460-461.
Wai 898, AG3 at 460-465.
Wai 898, A63 at 459.
Wai 898, A63 at 460.
Wai 898, A63 at 459-460.
Wai 898, A63 at 466-467.
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technical evidence; eight different land valuations were obtained, as well as a
timber appraisal and a coal seams appraisal.””' The compensation claim was heard
by two judges of the Court over one week and the hearing included a site visit.*
In August 1913, the Court awarded compensation of £8,050 along with interest of
£650.  The Maori owners were awarded /4,290 and the European lessees
£4,410.°% Costs of around £295 were also awarded against the Crown.”** The

Crown notes there was no complaint about this acquisition until relatively

recently.

Finally, the Crown notes that no opposition or complaints appear to have been
raised by the owners of the Mangoira block at the time of the acquisition or

during the compensation hearing, which lasted for one week.”

Other Acquisitions for the Mokau River Scenic Reserve

Consultation with Maori Owners

444,

445.

446.

The claimants contend that in some cases the Crown failed to consult with Maori

646

owners before the acquisition of their lands.” The Crown acknowledges that

there is some evidence to support this contention.”’

While it is possible that Maori landowners were not always consulted prior to the
acquisition of their lands for the purposes of the Mokau Reserve, Mr Alexander’s
evidence demonstrates that the Crown complied with the notification
requirements of the scenery preservation legislation, and a Notice of Intention to
acquire land was issued in respect of each acquisition and a period of 40 days

. . 648 . . .
allowed for objections.” In each case, no objections were raised.

Further, in a number of cases the Notice of Intention was served personally on
the Maori owners of the land concerned. For example, in respect of the
Mangapapa B2 acquisition, Mr Alexander states that the Public Works

Department made a number of attempts to serve the notice on the more than 60

641

642

643

644

645

646

647

648

Wai 898, A63 at 460.

Wai 898, A63 at 466.

Wai 898, A63, and 466.

Wai 898, A63 at 466.

Wai 898, A63 at 466.

See for example Wai 898, 3.4.246 at [13].
Wai 898, A63 at 468.

Wai 898, A63 at 446-486.
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Maori owners, but could only obtain an address for a few of them.”” Notices were
served on 12 Maori owners living at Mokau, Mahoenui and Aria between mid-
October to mid-November 1919, and a number of placards were erected on the
land advising the owners in Te Reo and English of the intended acquisition of the

lands.”"

In contrast, the European lessees of the land were not given notice of
the intended acquisition until January 1920.”' In addition, the Crown did not
consider the 40-day objection period to have expired until March 1920, meaning
some Maori owners had more than four months’ notice of the intended
652

acquisition.

1920.%

No objections were received, and the land was acquired in March

Mr Alexander also notes that in some instances consultation with European
owners and lessees did not occur. For example, in respect of the Mangapapa B2

Block, Mr Alexander states that there was an almost complete absence of contact

with the Pakeha lessees.®*

Notwithstanding that some Maori owners may not have been consulted by
officials when making plans for the acquisition of their lands, the 40-day notice
period provided each owner with a sufficient opportunity to raise concerns.
Indeed, as outlined above, in some instances Maori owners were given a
considerable period of notice, yet no objections were raised in respect of any of
the takings. The Crown says that, in light of this evidence, it must be assumed
that, to the extent the owners were aware of the planned acquisition of their lands,

they did not object to it.

Compensation

449.

Mr Alexander identifies that, in every case, the Native Land Court assessed and
made compensation awards for lands compulsorily acquired from Maori owners

for the Mokau Reserve.

649

650

651

652

653

654

Wai 898, A3 at 472.
Wai 898, A3 at 473.
Wai 898, A63 at 473.
Wai 898, AG3 at 473.
Wai 898, AG3 at 473.
Wai 898, AG3 at 468.
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450. In respect of the acquisitions specifically identified by claimants in this inquiry, Mr

Alexander records the following compensation details:

655

Block Date of Award Amount Awarded to Maori #A63
Reference
) £4,290
Mangoira August 1913 (of a total award of £8,700) 466
£554
Mangapapa B2 | August 1922 (of 2 total award of £1,200) 474

055 Wai 898, A63 at 466.
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TE KUITI AERODROME

Introduction

451.

452.

These closing submissions address aspects of the Wai 1190 claim by the Rangiora
Trust for and on behalf of the descendants of Kiore Pakoro and relating to the
acquisition of land under the Public Works Act 1928 for the purposes of an
aerodrome at Te Kuiti.”* In 1936, Lot 2 DP 7392, being part of Te Kumi 9, and
consisting of 17 acres 0 roods and 06 perches was compulsorily acquired from Mr

Pakoro for the purposes of the Te Kuiti Aerodrome.*””’

In addition to the specific Crown submissions set out below, the Crown relies on

its generic submissions in respect of public works issues.””

Substance of the Wai 1190 Claim

453.

The key aspects of the Wai 1190 claim appear to be that:
453.1  Land was compulsorily acquired from Mr Pakoro for the purposes of Te
Kuiti Aerodrome without consultation or his consent; and

453.2  Mr Pakoro received monetary compensation in respect of his land rather

than an exchange of other land that he had requested.

The Crown’s Response

454,

455.

The Crown acknowledges that this particular public works acquisition is unusual
in that the administrator of the public work was a private entity rather than the

Crown.

However, the Crown says that there were clear public interest considerations that
prompted its involvement in the development of the aerodrome and subsequent
acquisition of Mr Pakoro’s land. In particular, the Crown considered the
aerodrome to be a strategic development as one of a number of regional
aerodromes and emergency landing grounds and it intended to license the

aerodrome for defence training purposes.”” Indeed, Mr Alexander notes that the

656

657

658

659

Wai 898, 3.4.138.

D Alexander, ‘Public Works and Other Takings in Te Rohe Potae District’, (December 2009), Wai 898, A63
at 634-635.

Wai 898, 3.4.284.
Wai 898, 4.1.14 at 599-601; and Wai 898, A63 at 631 and 636.
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Crown’s primary interest in the aerodrome was as an emergency landing ground

rather than as a local or district airfield for general use.””

In furtherance of those objectives, the Crown had invested a significant amount
of money in the development of the aerodrome prior to Mr Pakoro’s land being
acquired, which the Crown considered necessitated the land being held on a

661
permanent tenure.”

As Mr Alexander noted during cross-examination by claimant counsel, foremost
in the Crown’s mind when acquiring Mr Pakoro’s land was having some certainty

in the underlying title of the land it was investing funds in.*”
In light of the available evidence, the Crown’s position is that:

458.1  The evidence does not support the claimants’ contention that Mr
Pakoro’s land was acquired as the result of a ‘calculated manipulation by
private party interests who stood to gain additional land to use for
private purposes, with assistance and endorsement of two Crown
agencies’.’” Rather, Mr Pakoro’s land was acquired in accordance with
the provisions of the public works legislation applicable at the time and
for the purposes of a public work with legitimate public interests.
Indeed, the acquisition of land for the purposes of an aerodrome was
explicitly permitted (from 1935) under the Public Works Act 1928,°* and
the acquisition of Mr Pakoro’s land was a lawful exercise of the Crown’s

powers under the Act.

458.2  While it appears that Mr Pakoro was not consulted prior to the
acquisition of his land, the intention to acquire the land was publicly
notified in accordance with the statutory provisions of the Public Works
Act. There is no evidence that Mr Pakoro objected to the acquisition of
his land for the aerodrome either prior to the acquisition or

subsequently.

660

661

662

663

664

Wai 898, A63 at 648.

Wai 898, 4.1.14 at 601; and Wai 898, A63 at 631 and 641-642.
Wai 898, 4.1.14 at 690.

‘Statement of Evidence of Elaine W1, Wai 898, S30 at [36].
Public Works Amendment Act 1935, Section 2.
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458.3  Rather than opposing the acquisition of the land, Mr Pakoro’s key
complaint appeared to be the form of compensation he received and that
monetary compensation was paid instead of an exchange of land that he

had sought.

4584  In acquiring Mr Pakoro’s land, only the amount necessary for the

aerodrome was acquired and compensation was assessed and paid.

458.5  The form of compensation received by Mr Pakoro is irrelevant as the
value of any land exchanged could not have exceeded the value of the
land acquired from him, which is the basis on which the Native Land

Court assessed the monetary compensation payable.

Consultation and Acquisition of Mr Pakoro’s Land

459.

460.

401.

Both Mr Alexander and the claimants agree that officials appear to have complied
with the provisions of the Public Works Act when acquiring Mr Pakoro’s land,*”
although the claimants say that this does not mean the Crown’s actions were

necessarily Treaty-compliant.”

The Crown agrees that a wider assessment of its
conduct is required in considering whether or not the acquisition of Mr Pakoro’s

land was consistent with the Crown’s duties under the Treaty.

The Crown acknowledges that there is no evidence on the record of inquiry that
Mr Pakoro was consulted prior to the acquisition of his land. However, a notice
of intention to take was issued in May 1936 and displayed at Te Kuiti Post Office

667

for 40 days, and was published in the local newspaper.” No objections were

received,”” and the land was subsequently acquired in August 1936.°”

Mr Alexander states that whether or not Mr Pakoro would have been willing to
allow his land to be used as an acrodrome cannot be resolved either way from the
historical record,””” and that it is not clear if Mr Pakoro was against the acquisition
of his land.”" However, the Crown says it is notable that, in all his

correspondence with officials concerning the acquisition of the land, Mr Pakoro’s
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Wai 898, A63 at 639; and Wai 898, 3.4.138 at [4.9].
Wai 898, 3.4.138 at [4.9].

Wai 898, A63 at 639.

Wai 898, A63 at 639.

Wai 898, A63 at 639.

Wai 898, A63 at 629.

Wai 898, A63 at 640.
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concern was the form of compensation he would receive; no complaints or
opposition were expressed in respect of the acquisition itself.’” Indeed, a letter
written in September 1936 on Mr Pakoro’s behalf to the Public Works
Department stated that Mr Pakoro was not opposed to the acquisition,”” which
Mr Alexander accepted during cross-examination was a reasonably clear statement

of Mr Pakoro’s position.(’74

Similarly, Mr Pakoro did not express any opposition to the acquisition during the
Native Land Court’s hearing of his compensation claim.”” Had Mr Pakoro any
concern or complaints about the acquisition, it is reasonable to expect that these

would have at least been mentioned during the compensation hearing.

While Mr Alexander states that the acquisition of Mr Pakoro’s land took place “in
the face of continually expressed objections from the sole Maori owner”,”® Mr
Alexander acknowledged during cross-examination that the nature of Mr Pakoro’s
concerns and whether they related to the acquisition itself or the form of

677

compensation was not clear.”" Mr Alexander agreed that this uncertainty would

require his statement about ‘continually expressed objections’ to be modified.”

Mr Alexander suggests that Mr Pakoro may not have raised any objections to the

acquisition of his land because he considered it a fait accompli’™

It is equally
plausible, however, that Mr Pakoro did not raise any objection because he was not
opposed to the acquisition. Indeed, given Mr Pakoro had already entered into a
42-year lease of the land and the land was not available for his use,” it is perhaps

more likely that he was not actually opposed to the land being acquired from him.

Mr Pakoro’s likely view on the acquisition of his land must also be assessed in
light of the fact that, as he was aware, the land was being utilised as an aerodrome
with significant development occurring at substantial cost. In those circumstances

it was unlikely that the aerodrome would simply be abandoned at the end of the
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Wai 898, A63 at 639-641.
Wai 898, A63 at 640.

Wai 898, 4.1.14 at 605-606.
Wai 898, AG3 at 642-643.

Wai 898, 4.1.14 at 629.
Wai 898, 4.1.14 at 602-605.

Wai 898, 4.1.14 at 604-605. Mr Alexander stated, “Yes maybe I do”.
Wai 898, A63 at 640.
Wai 898, A63 at 635.
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42-year lease, a logical conclusion that was surely apparent to Mr Pakoro and one

that may have influenced his decision not to oppose the acquisition.

Finally, in assessing claims that the acquisition of Mr Pakoro’s land was in breach
of the Treaty and its principles, it is important to note that the amount of land
acquired was not excessive but was only the amount necessary, and actually in use,
for the aerodrome, and that compensation was paid to Mr Pakoro, as outlined in

further detail below.

Compensation

467.

468.

As noted above, Mr Pakoro did not raise any concerns or objections in respect of
the acquisition of his land. However, Mr Pakoro wrote to officials on a number
of occasions requesting compensation for the acquisition in the form of land
rather than money.” Mr Pakoro suggested that Te Kumi No 8B1 Lot 3 and No
11A No B3, which was owned by a European and contained 14 acres, could be
purchased for him as compensation.” Mr Alexander notes that, on the face of it,
the value of the land Mr Pakoro suggested was more than the value of the lessor

interest in the land acquired from him.®

Mr Pakoro’s request that compensation
be paid in the form of land was also expressed during the compensation hearing

before the Native L.and Court.®®

The position of the Crown in respect of Mr Pakoro’s request appears to have
been that monetary compensation should be assessed in the usual way, but that it
was open to the Court to order that the compensation be paid to the District
Maori Land Board to purchase alternative land for Mr Pakoro.” Compensation
of £265 was subsequently awarded, with £170 being payable to Mr Pakoro and
£95 to the Aero Club as lessee.”™ Mr Pakoro’s share was paid to the Waikato-
Maniapoto District Maori Land Board, and there is no record of any further

complaint from Mr Pakoro in respect of the acquisition of his land.®”’
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Wai 898, A63 at 639-641.
Wai 898, A63 at 640.
Wai 898, AG3 at 652.
Wai 898, A63 at 642-643.
Wai 898, AG3 at 641-642.
Wai 898, AG3 at 643.
Wai 898, AG3 at 643.
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The claimants contend that the Crown breached the principles of the Treaty by
failing to consider other options for compensation, namely an exchange of land.*®
However, even if compensation in land was made, the value of the land
exchanged could not have exceeded the value of the land that was acquired from
Mr Pakoro. In that regard, the Crown submits that the form of compensation is
irrelevant because the value of the compensation would have been the same in
either case. The monetary compensation paid to Mr Pakoro was properly
assessed based on the value of the land the Crown acquired and,”” if he so

desired, he could have used his monetary compensation to purchase alternative

land himself.

Finally, both the claimants and Mr Alexander contend that there is a contradiction
in that the Crown did not consider a leasehold interest in the land to be sufficient
for it to invest in the development of the aecrodrome but that, on acquiring the
land from Mr Pakoro, it subsequently leased it to the Aero Club.”’ The Crown
submits that there is no such contradiction. It is clear from the available evidence
that the Crown sought certainty of the underlying title to protect its investment in
the development of the aerodrome, and that could not be guaranteed in light of
the lease held by the Aero Club with no right of renewal. The Crown’s
acquisition of the land provided such assurance, and the subsequent lease to the

Aero Club did not alter that.

Removal of Trees from Te Kumi 7D2D2E

471.

Mr Alexander’s report also covers the removal of trees by the Te Kuiti Aero Club
from Te Kumi 7D2D2E, which was land adjacent to the Aerodrome.” Tt
appears the trees were removed as they could potentially have interfered with
aircraft take-off and landing.””” In October 1936 the owner of Te Kumi
7D2D2E, Mr Tahiopipiri Moerua, objected to removal of the trees, which he

% The removal of the trees

considered valuable and an asset on the property.
does not appear to be the subject of a claim before the Tribunal. However, the

Crown sets out briefly below its position in respect of this issue.
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Wai 898, 3.4.138 at [5.7].
Wai 898, AG3 at 642-643

Wai 898, 4.1.14 at 700-701; Wai 898, 3.4.138 at [5.6].
Wai 898, AG3 at 643.

Wai 898, AG3 at 643.

Wai 898, AG3 at 643.
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The Crown submits that the removal of the trees from Mr Moerua’s land was not
a Crown action. Rather, it was undertaken by the Aero Club in accordance with
section 5 Public Works Amendment Act 1935, which permitted a local authority
in control of an aerodrome to require the removal, lowering or trimming of any

694 :
7" Under section 5,

tree interfering in any way with aircraft use of any aerodrome.
notice was requited to be served on the owner, following which a 28-day

complaint period applied.

In October 1936, Mr Moerua wrote to the Native Minister complaining about the
removal of the trees. As the 28-day period for objections had expired, the
Minister replied that he had no power to order the Aero Club to refrain from
interfering with the land, but advised Mr Moerua that the local body would be

liable for the payment of compensation to him.*”

Mr Moerua wrote again in December 1936 stating that he had been unable to
obtain compensation from the Aero Club. Although no Crown action was
involved, the Registrar of the Native Land Court was instructed to write to the
Aero Club asking when an application for compensation would be made to the
Court for the assessment of compensation.”® When the Aero Club responded
that there was no valid basis for compensation, the Native Department raised the
matter with the Public Works Department stating it was equitable that Mr Moerua
should be entitled to some measure of compensation and queried whether the
Public Works Department could assist in having the matter brought before the

Court for the purposes of determining conrlpensation.(’g7

While the Crown was clearly of the view that Mr Moerua was entitled to
compensation, the view of the Public Works Department appears to have been
that the Crown had no power under section 104 of the Public Works Act to
initiate the compensation process as the tress had not been removed by the
Crown. Rather, because it was the local authority that had exercised powers
under section 5, section 104 of the Act required the local authority to initiate the
compensation process. The Public Works Department also suggested that the

Court would have no jurisdiction to consider a claim in any case because no land
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695

696
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Public Works Amendment Act 1935, Section 5.
Wai 898, A63 at 644.

Wai 898, A63 at 645-646.

Wai 898, A63 at 645-646.
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had been acquired, although the Native Department questioned this
interpretation.”® The Native Department then requested whether the Public
Works Department could encourage the Aero Club to make a compensation
claim. However, the Public Works Department considered the matter was
essentially one for Mr Moerua and the Aero Club to resolve between themselves,

and considered the Department could not offer any further assistance.””

476. Thus, while no Crown action was involved in the removal of Mr Moerua’s trees,
the Crown nevertheless attempted to help resolve his complaint. Mr Alexander
notes that as at August 1941 no agreement for compensation had been reached

and there is no record of the compensation issue coming up again.™”

698 Wai 898, A63 at 645-646.
699 \Wai 898, A63 at 646-647.
700 \Wai 898, AG3 at G47.
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MORRISON ROAD

Introduction

477.

These closing submissions address aspects of the following claims and the related
claimant-specific closing submissions concerning the acquisition of lands under

the Public Works Act for the construction of Morrison Road at Aotea:

4771 Wai 1448, 1495, 1501, 1502, 1592, 1804, 1899, 1900, 2126, 2135, 2137,
2183, 2208: claims on behalf of Ngati Te Wehi;"!

477.2  Wai 2134: claim by Marie Paul for and on behalf of Ngati Patupo-

)2

Aotea;” and

477.3  Wai 1438: claim by Allan RuBay and all descendants of Ngati Patupo.™

Substance of the Claims

478.

The key aspects of the above claims appear to be:

478.1  In acquiring Maori land for the construction of Morrison Road, there

was a lack of consultation and compensation for Maori owners.

478.2  The construction of the road destroyed wahi tapu that were made known

to those constructing the road.

478.3  Morrison Road was not laid out according to its original plan and, as a
result, cuts the Aotea South 3C1A block in two, making it difficult to

utilise the land.

The Crown’s Response

479.

The Crown’s position is that there is insufficient evidence on the record of inquiry
to substantiate the claims advanced by the claimants. While Mr David Alexander
notes the acquisition of Maori land for the purposes of Morrison Road,™ the
acquisition is not otherwise covered in his report on public works. Indeed,
Morrison Road does not appear to have been the subject of any detailed research
or technical evidence in this inquiry. Not only does this limit the conclusions that
can be fairly and accurately drawn concerning the Crown’s conduct in respect of

public works acquisitions for Morrison Road, it also limits the precision with

701

702

703

704

Wai 898, 3.4.237.
Wai 898, 3.4.214.
Wai 898, 3.4.183.

D Alexander, ‘Public Works and Other Takings in Te Rohe Pétae District’, (December 2009) Wai 898, A63
at 158 and Database of Public Works Acquisitions (Wai 898, A63(b).
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which the Crown is able to respond to the allegations that have been advanced by

the claimants.

The Crown says that what limited documentary evidence is available tends to

suggest that:

480.1

480.2

480.3

The Crown did not initiate the construction of Morrison Road. Rather,

Mr David Morrison, a European farmer, the Tribal Committee’

and
some local Maori'™ sought the construction of a road to provide access
to their properties and ensure that local children were able to attend
school regularly. The provision of access to Maori homes located along
the road’s route and ensuring that children living on the neighbouring

lands were able to access the school bus without traversing the beach

were key factors in officials’ consideration of the road””’

At least some of the Maori landowners were consulted and there is no
contemporaneous evidence on the record that there was any objection
from Maori to the construction of the road. It was agreed that
compensation would not be paid because of the benefits the owners
would receive from road access to their properties. Compensation was,
however, agreed for one landowner who did not benefit from the road

to the same extent as the others.””

The reasons for any alleged deviation in the proposed route of Morrison

Road across Aotea South 3C1A are not clear.

Consultation and Compensation

481.

As set out in Mr Alexander’s table of public works acquisitions, the following

lands appear to have been acquired by the Otorohanga County Council from

Maori owners in 1965 for the purposes of Morrison Road:™”

Block Amount Gazette Reference
a-r-p

Pt Aotea South 3B2 1-3-01.3 1.1965 PP 2295.

Pt Aotea South 3B2 (Papakainga) | 0-3-07.2

705

706

707

708

709

M Paul and D Kahotea, Wai 898, P14(a) at 29.
Wai 898, P14(a) at 23.

Wai 898, P14(a) at 29.

Wai 898, P14(a) at 32

Wai 898, A63(b).
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Block Amount Gazette Reference
a- r- p

Pt Aotea South 3B2 (Urupa) 0-1-29.5 2226

Pt Aotea South 3B2 (Urupa) 0-0-06.4

Pt Aotea South 3C1A 0-1-32.5

Pt Aotea South 3C1A 0-0-30.9

Pt Aotea South 3C1B 5-1-09.2

Pt Aotea South 3D 2-1-07.3

Pt Moerangi 3G6A 0-0-14.3

While the claimants suggest that the construction of Morrison Road was solely for
the benefit of Mr Morrison and at the expense of the Maori landowners affected,
it is clear that the benefits the road would provide to Maori families living in the
area and the ability of Maori children to attend school were key considerations in

. 710
the road’s construction.

In 1957, Mr Morrison stated there were four houses located on the Maori land
along the proposed route of the road,”"! while in 1960 it was estimated that the
road would serve 20-30 Maori families.”” This evidence contradicts the assertion
by Ngati Te Wehi claimants that, when constructed, Morrison Road served mostly
Pakeha homes.”” Indeed, the available evidence suggests that the road passed
entirely through Maori land until it reached Mr Morrison’s property which was

the only non-Maori land served by the road.”™

Concerns were also raised by various people including Mr Morrison, the Tribal
Committee, and the County Clerk, about the ability of Maori children to attend

school as part of the existing access to the Maori land blocks traversed the beach

715

and was covered by the tide several times a month."” The precarious nature of the

beach crossing and the danger it posed to the children was described at a Council

meeting in 1960 in the following terms:""*

The present access is across tidal mudflats and is usable only at low-
water. This access is also used by a number of Maori children who catch
6 feet deep on those mudflats where streams enter the harbour. The

710

711

712

713

714

715

716

See for example: Wai 898, P14(a) at 29.
Wai 898, P14(a) at 8-10.

Wai 898, P14(a) at 29.

Wai 898, 3.4.237 at [179]-[180].

A de Silva, ‘Te Kotahitanga o Ngati Te Wehi - An Oral and Traditional History of Ngati te Wehi’, Wai 898,
A104(1), Map 14 (SO 418006) at 224 and A Massey, ‘Te Rohe Potae Map Collection’, Wai 898, A92, SO 41806.

Wai 898, P14(a) at 8-10 and 29 and Wai 898, A104(b)(2) at 139.
Wai 898, A104(i) at 219-220.
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proposed road would serve six households from which ten pupils attend
the Kawhia District High School, two are correspondence school
children (who would attend school if road access were available) and five
are preschool age. The Maori Tribal Committee in appealing for the
Council’s assistance states that four mornings and four afternoon tides
each month prevent the children using this access and as a result their
attendance at school is very poor. The Committee proposed at one time
to build a narrow timber causeway across the mudflats, but the Council
considered this would be dangerous for small children and the idea was
abandoned. The road would give all weather access to Morrison’s
property of 1000 acres producing 54 bales of wool and Maoti property
of about the same area which is indifferently farmed at present. Mishaps
to vehicles and machines attempting to cross the mudflats have been
numerous. Several trucks and a bulldozer have been stuck and covered
by the tide, a dozen cars have been rescued by the tractor, and in another
case a truck load of wool was covered by the tide.

And similarly: "’

The Tribal Committee was very concerned of the danger of the tidal
crossings which formed the only access, particularly with school children
whose attendance at school was seriously affected.

The provision of access to Maori land and the ability of the children to attend
school are considerations that feature continuously throughout the official
documents on the record of inquiry regarding deliberations on Motrison Road,*

and were clearly key factors in those deliberations.

A number of claimants state that Morrison Road was constructed without
consultation with Maori owners or the payment of compensation. However, the
available evidence contradicts this argument and demonstrates that not only were

Maori agreeable to the construction of the road, but had themselves requested

that the road be built.

In addition to the appeal by the Tribal Committee noted above,”” in 1957 Maori
requested the construction of a road by the local council to provide access to their
properties.”” A meeting was also held in August 1957 between the local council,
Mr Morrison, neighbouring Maori landowners, and Mr T Carroll from the Maori
Affairs Department,’ at which a tentative agreement for the construction of the

road was reached. Under the agreement, Mr Morrison would contribute £700 to

717
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719

720

721

Wai 898, A104(i) at 220.

Wai 898, P14(a) at 8-39.

The name of the Tribal Committee and the iwi it represented is not stated in the evidence.
Wai 898, A104(i) at 215.

Wai 898, P14(a) at 23.
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the estimated £7,000 construction cost, the Maori owners would contribute £700,

and the land required would be given for free.”

The evidence shows that an agreement was reached between the council, Mr
Morrison, and the Maori owners that the local share of the cost of constructing
the road would be shared by Mr Morrison and the Maori owners equally, and that
each would give the land required for the road without compensation because the
benefit of the road would cancel out any compensation payable.” The only
exception was land owned by Mr Whare Moke, Aotea South 3B2, which already
had road access and would therefore not benefit to the same extent as the other
Maori land blocks.”™ Accordingly, it was agreed that compensation would be paid
to Mr Moke, and it appears that Mr Moke agreed to certain drainage work being

undertaken in lieu of a cash compensation payment.’”

Disturbance of Wahi Tapn

490.

491.

492.

The claimants contend that a number of wahi tapu sites were destroyed during the
construction of Morrison Road, despite protests by Maori and the sites being

made known to officials.

The Crown acknowledges that there is claimant evidence on the record of inquiry
stating that some Maori opposed the construction of the road, including a number
of kuia who attempted to block the path of contractors, and evidence of koiwi

726

being unearthed.”” The Crown also notes claimant evidence that the road passed

through a number of sites that were significant to tangata whenua, including the

Waitetuna urupa, Wharenui Marae, and a papakainga.™

However, the Crown submits that there is no contemporaneous documentary
evidence on the record indicating any Maori opposition to the construction of the

road. Indeed, the relevant Maori Affairs file on the road appears to be silent on
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Wai 898, P14(a) at 23.

Wai 898, N26(a); and Wai 898, P14(a) at 36-39.
Wai 898, N26(a); and Wai 898, P14(a) at 36-39.
Wai 898, N26(a); and Wai 898, P14(a) at 36-39.

‘Brief of Evidence of Raymond Mahara’, (23 September 2013), Wai 898, N26 at [4]; ‘Brief of Evidence of
John Mahara’, (4 September 2013) Wai 898, N1 at [21]-[27]; ‘Brief of Evidence of Thomas Herbert’, (24
September 2013) Wai 898, N44 at [19]-[23] and [28]-[30]; and Wai 898, A104(i) at 223-224.

Brief of Evidence of Raymond Mahara’, (23 September 2013), Wai 898, N26 at [4].
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any Maori opposition to the construction of the road and the on the discovery of

koiwi during construction.””

The Crown notes that both the taking gazette and plan indicate part of the road
was constructed through an urupa and papakainga in Aotea South 3B2."”
Because of that, the Governor-General’s consent had to be obtained before the
land could be taken.”™ Evidence on the record of inquiry indicates that before the
taking took place, the Ministry of Work’s Resident Engineer reported the road
passed through two areas designated as urupa and papakainga. He said there were
no buildings or cultivations on the land being taken and that statement must
include reference to the area taken through the papakainga. He also said there
were two graves located within a fenced enclosure in the urupa but the enclosure
was located approximately 80 feet north of the road.” The areas designated as
urupa and papakainga were located within Aotea South 3B2, the area farmed by
Whare Moke.™

Whether other particular sites were made known to officials prior to construction,
the considerations that officials gave to any sites that were identified, and whether
it was possible to avoid those sites, is not clear from the available evidence. The
Crown says that such considerations would be important in assessing any claims
of Crown Treaty breach in respect of the construction of Morrison Road. Such
claims must also be assessed in light of the evidence that at least some Maori had
requested and agreed to the construction of the road, and were presumably aware

of the path the road would take.

Aotea South 3C1.A

495.

The Wai 1438 claimants contend that Morrison Road was originally planned to
travel along the boundary of Aotea South 3Cl1A but was instead laid out

diagonally across the block.”” They say that, as a result, Aotea South 3C1A is
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Wai 898, P14(a) at 8 to 39.

New Zealand Gazgette 1965 at 2225 to 2226, Wai 898, A104(i), Map 14 (SO 41806) at 224 and Wai 898, A92, SO
41806.

New Zealand Gazette 1965 at 2226.

Wai 898, A104(b)(1) at 68.

Wai 898, A104(i), Map 14 (SO 41800) at 224, Wai 898, A92, SO 41806 and Wai 898, A104(b)(2) at 144.
Wai 898, 3.4.183 at [31].
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dissected in two, which makes it difficult for the owners to utilise the land to its

full potential.”*

The claimants’ contention that the proposed road was originally intended to
follow the southern boundary of Aotea South 3C1A appears to be supported by
the available evidence. A hand drawn sketch by Mr Morrison in 1956 shows the
proposed road traversing the southern boundary of Aotea South 3C1A,” while a
note from the Department of Maori Affairs dated 19 August 1960 also records

that the road would run along the southern boundary of Aotea South 3C1A.™

However, the Crown submits there is no evidence on the record of inquiry that
the route of Morrison Road was radically altered. The original proposals for the
route the road was to take were only proposals and the actual route could only be
confirmed once the survey had been completed. The total area of the Aotea
South 3C1A block was 30.0.8 acres.”" The taking plan indicates the actual route
of the road ran through the extreme south-west of the block taking one rood and
32.5 perches and creating a severance area between the road and the boundary of

the block of just 30.9 perches (or less than a quarter of an acre).”

The reasons for any deviation in the route of Morrison Road, whether there was
consultation with the owners of Aotea South 3C1A, and whether the owners
agreed to any change from the original proposal, is not discussed in the evidence
on the record of inquiry. The Crown says that such information is important in
assessing any claims of Treaty breach on the part of the Crown and that, in the
absence of that information, it would be unsafe to assume that consultation did

not occur or that the owners did not agree to the deviation.
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736
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Wai 898, 3.4.183 at [31].

Wai 898, P14(a) at 10.

Wai 898, P14(a) at 31.

P Berghan, “Block Research Narratives”, Wai 898, AGO at 118.

Wai 898, A104(i), Map 14 (SO 41806) at 224 and Wai 898, A92, SO 41806.
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TOPIC 15 - TWENTIETH CENTURY LAND TITLE REFORM

Introduction

499.

These closing submissions respond to claimant-specific closing submissions
concerning 20" century land title reform. In addition to these submissions, the
Crown also relies on its generic closing submissions on 20" century land title

739
reform.

The Compulsory Acquisition of Uneconomic Interests

500.

501.

502.

503.

504.

505.

Counsel for Wai 1588, 1589, 1590, and 1591 submit that a loss of shares in the
Hikurangi and Mangatangi blocks, after they were deemed to be uneconomic,
supports a finding that the Crown breached the Treaty in that it deprived Ngati

Mahuta of their tirangawaewae and mana whakahaere of their lands.™

Counsel for Wai 1500 submits that the compulsory acquisition of uneconomic
shares in respect of the Te Kauri 2K1 block resulted in alienation from and loss
of tino rangatiratanga over land interests; loss of economic opportunities; and a

741
consequent loss of mana.

Counsel for Wai 1016 say that uneconomic shares in the Hauturu-Waipuna C and

Tokanui 1D2A2A blocks were compulsorily acquired.”*

Counsel for Wai 1823 submit that uneconomic shares in Hauturu Waipuna A

block, and the Kawhia E2N2A block were compulsorily acquired.™

Counsel for Wai 1469 and 2291 submit that compulsory acquisition of

. . 744
uneconomic shares occurred in Mangaora and Kawhia.

Counsel for Wai 1112, Wai 1113, Wai, 1439, Wai 2351, and Wai 2353 submit that
the compulsory taking of Ngati Hikairo individual’s shares in Maori freehold land
that were deemed uneconomic and the compulsory conversion of certain Maori

Freehold blocks into general title affected Ngati Hikairo individuals.””

739
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741

742

743
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Wai 898, 3.4.308.
Wai 898, 3.4.143, at [10.14].
Wai 898, 3.4.160, at [333)].
Wai 898, 3.4.140, at [6.3].
Wai 898, 3.4.178, at [34].
Wai 898, 3.4.228, at [350].
Wai 898, 4.226, at [317).

2879953_1.doc



154

506. Counsel for Wai 1016 raised issues relating to land in the Hauturu-Waipuna C and

Tokanui 1D2A2A blocks taken under the uneconomic shares provisions in the

Maori Affairs Act.”*

507. As noted in the Crown statement of position and concessions,””’ the Crown
acknowledges that the Maori Trustee was empowered to compulsorily acquire
“uneconomic interests”, which resulted in some Te Rohe Potae Maori being
deprived of their turangawaewae, and was a breach of the Treaty of Waitangi and

its principles.

Wai 1588, 1589, 1590, 1591, 3.4.143

508. Claimant counsel say that there is evidence to support the fact that some
landowners did not understand the implications of some of the title reform
legislation, and that this supports the contention that “the Crown failed to uphold
its duty to consult with Maori in relation to dealings that affected them or their
lands and also failed to actively protect Ngati Mahuta land or allow them to

exercise rangatiratanga over their own land as they saw fit.”™*

509. The Crown submits the Native Land Amendment and Native Claims Adjustment
Act 1923, which governed the establishment of the initial consolidation schemes
in the Rohe Potae, did not require consultation with Maori before consolidation
proceedings commenced. The Crown nonetheless consulted with affected land
owners before it established the Maniapoto consolidation scheme. While some
owners may not have fully understood the implications of the schemes, owners
were informed of the prohibition on alienation, and some owners actually

requested orders prohibiting alienations.™

Ngati Te Wehi cluster (Wai 1448, Wai 1495, Wai 1501, Wai 1502, Wai 1592, Wai
1804, Wai 1899, Wai 1900, Wai 2126, Wai 2135, Wai 2137, Wai 2183, Wai 2208),
3.4.237

510. Claimant counsel submit that Maoti land (Te Pirau/ Hiruharama/Moerangi
3E2A) was vested in the Maori Trustee in 1953 without the knowledge or consent

of the land owners resulting in the land owners being prevented from accessing

746 Wai 898, 4.140, at [6.3]-[6.9].
T4 Wai 898, 1.3.1, at [20.9].

T8 Wai 898, 3.4.143, at 60.

™ Wai 898, AGY, at 67.
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their ancestral lands.”™ Claimant counsel say that “eventually, Te Pirau was vested
in the Maori Trustee in order to be leased and made ‘productive’.”” However,
the Crown submits the evidence indicates that this was not a block that was
vested in the Maori Trustee under Part 25 of the Maori Affairs Act 1953. Rather,
the evidence indicates that the Minister of Maori Affairs withheld his consent to

the Maori Land Court order to vest the block in the Maori Trustee. ™

Claimant counsel also refers to the Crown’s concession in relation to uneconomic
interests.”” However, the Crown notes that there is no evidence on the record
that this was a situation which involved the compulsory acquisition of
uneconomic shares (under Part 12 of the Maori Affairs Act 1953). It is unclear
from the claimants’ submissions as to how the Crown has allegedly breached

Treaty principles.

Wai 2014, Wai 2068, 3.4.208

512.

Claimant counsel says that “[tthe Maori Affairs Amendment Act 1967 was
designed to make it easier for Maori Freehold land that had been ‘Europeanised’
to be alienated.””™ As stated in the Crown’s generic submissions on twentieth
century land title reform,” the aim of the legislation was to make alienations of

such blocks easier for the owners, in response to requests from owners.

Wai 898, 1469, 2291, 3.4.228

513.

Claimant counsel submit that the evidence supports the contention that an
amalgamation order in the context of the Mangaora land development scheme
was fraudulently obtained.” The evidence does suggest that some of the owners
whose signatures appear in a document in support of the order did not actually
sign the document. The Crown says that it is unclear what occurred at this time,
but there is no evidence to indicate that the signatures were fraudulently provided

by the Crown.

756

Wai 898, 3.4.237, at [264].
Wai 898, 3.4.237, at [267].
Wai 898, A024, at [264]; A024(h)(i), at 37.
Wai 898, 3.4.237, at [269)].
Wai 898, 3.4.208, at [101].
Wai 898, 3.4.308, at [159)].
Wai 898, 3.4.228, at [347).
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TOPIC 16 - LAND DEVELOPMENT SCHEMES

Introduction

514. These closing submissions respond to claimant-specific closing submissions

concerning land development schemes. In addition to these submissions, the

Crown also relies on its generic closing submissions on this topic.”’

Wai 1482, 3.4.154(a); Wai 898, 3.4.147

515.

516.

Counsel for Te Kotahitanga o Te Iwi o Ngati Wehi Wehi claimants (Wai 1482)™
and for Ngati Kauwhata (Wai 784)" make the general submission that, while
there were some benefits arising from the inclusion of the Wharepuhunga blocks
in the Aotearoa land development scheme, detriments of land development

schemes generally included:
515.1  the failure to involve Maori owners in decision-making;

515.2  protracted suspension of the rights of Maori land owners (for example

rights to build on the land and to retain large cultivations); and

515.3  facilitation of the redistribution of land ownership through conversion of

uneconomic interests.’®

The claimants have not particularised these claims any further. The Crown relies
on its generic closing submissions on land development schemes, in particular,

paragraphs 44, 81, 129, 130, 162, and 163.”"

Wai 1387, 3.4.222

517.

Wai 1387, a claim brought by Makareta Wirepa-Davis and the trustees and owners
of the Arapae No.l block, relates in part to the Arapae development scheme. At
a general level, claimant counsel say that the Crown had a duty to take reasonable
steps in the circumstances to establish processes and policies that encouraged
development while protecting the development rights of owners and their
communities, and to protect owners’ rights of development as land development

schemes were implemented and operated. Counsel say that the Crown breached

Wai 898, 3.4.287.

Wai 898, 3.4.154, at [155].
Wai 898, 3.4.147, at 62.
Wai 898, 3.4.154(a) at [156].
Wai 898, 3.4.287.
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those duties because the “Crown encouraged development as the only ‘better land

use’ option.” ™ Counsel make no further submission on this point.

Claimant counsel submit that the Crown “breached its duty by removing control
over land for landowners when land was taken for the development scheme”.”
As noted in the Crown’s generic closing submissions, the limitation on owners’
rights was for a finite period and was a corollary of the significant financial
investment the Crown was making in the development of the land for the benefit

of the owners. Owners remained involved through a number of meetings to

discuss the future management of the scheme.”®

The Arapae development scheme was established in 1953. The Crown says that
in respect of the post-1949 land development schemes, consultation was more
rigorous than with the earlier schemes. The Board of Maori Affairs called for
“legally convened meetings” of owners at which “all basic principles” were to be
explained and the owners’ agreement obtained by resolution. The Crown sought
the formal consent of individual owners to land development scheme proposals
despite the logistical difficulties often involved.”  With respect to the
establishment of the Arapae land development scheme, the Crown submits it took
reasonable steps to establish processes and policies that encouraged development

and protected the development rights of owners.

In August 1949 the owners of the Arapae blocks, in a meeting in Te Kuiti, agreed
to have the lands proclaimed under Part 1 of the Native Land Amendment Act
1936. A report noted that “The methods adopted by the Department ... and the
principles on which the Department moved in the subsequent settlement of the
land were fully explained to the people, who expressed themselves quite satisfied
that the proposal made would be in their best interest.”’* Despite this, Ms Davis
has stated that her parents had offered a contrary view that they were not happy
with the development scheme, but were told it was an inevitable process they

could not stop.””’

762

763

764

765

766

767

Wai 898, 3.4.222 at [14] and [15].
Wai 898, 3.4.222 at [15].

Wai 898, AG9 at 472.

Wai 898, AG9, at 493.

Wai 898, AG9 at 468.

Wai 898, Q11 at [65].
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Claimant counsel also say that the Crown breached its duties by leaving the
owners burdened with large debts over the land in favour of the Crown, which
prolonged the period in which the owners’ ability and rights to use their lands was
restricted. Ms Davis says that disquiet grew among the owners when land was

returned with a debt of $75,293.7%

The Crown says this debt needs to be viewed in perspective. A year later this had
fallen to $33,000. By the end of June 1985, Arapae’s debt to the Crown stood at
$37,394, and the station was valued at $1.064m (the owners’ equity being 96 per

" The evidence indicates this debt led the owners to decide not to take

cent).
over responsibility for the property before the debt was discharged. The owners
took over responsibility of their lands after a significant writing down of the debt

remaining.

Virtually all farming enterprises carry a level of debt in order to operate. Debt
levels fluctuate over time and are likely to increase during developmental stages.
It was fair for owners to have shared in the burden of the debt for the

development of their lands.

Further, the Crown’s contribution to the development of the lands, including its

willingness to write off a substantial amount of the debt owed to it, was a

. . 770
significant benefit to owners.

Wai 1611, 3.4.152

525.

Claimant counsel for James Marcum, on behalf of the Make Whanau (Wai 1611),
says that as a result of the Crown’s actions, he and his whanau have suffered a
number of losses, including loss of land, destruction of land and forests and a loss

of wahi tapu.”

The specific land that relates to the Make Whanau’s claim is
known to them as the Make Whanau farm (Okapu I block). Claimant counsel
says that as a result of the government development schemes, the vegetation on

this land was cleared.”” However, this appears to be contradicted by his

768

769

770

771

772

Wai 898, Q11(c), at [74].
Wai 898, AGO at 473.
Wai 898, AGO at 487.
Wai 898, 3.4.152, at [4].
Wai 898, 3.4.152, at [17].
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submission that it was the claimant’s great-great grandfather who cleared the land

to farm it and his son further developed the land.””

Claimant counsel submits that the land development schemes have contributed to
the loss of Maori land which has caused the Make Whanau a loss of their
connection to their hau-kainga, their whenua tuku iho and their turangawaewae.””

However, they do not explain how that occurred.

As submitted in the Crown’s generic closing submissions, although land
development schemes involved the suspension of many rights of ownership, they
had the advantage of avoiding owners having to put the title to their land at risk.
There is insufficient information before the Tribunal to assess whether or to what
extent land development schemes have contributed to the loss of land to the

applicant.

Wai 753, 586, 1396, 2020, 1585, 3.4.204

528.

529.

These claims relate in part to the Oparure land development scheme established
in 1931. Counsel for Ngati Kinohaku submit that the Crown had duties to ensure
that Ngati Kinohaku enjoyed all the benefits, rights and privileges including
Crown assistance to develop, manage and utilise their lands and resources that
remained in their ownership in the 20" century; to ensure that Crown practices,
policies and procedures permitted Ngati Kinohaku to develop their land as they
saw fit; and to ensure that it acted with the utmost good faith towards Ngati

Kinohaku”.””

Claimant counsel submit that the Crown has breached these duties by failing to
assist Ngati Kinohaku to develop, manage and utilise their lands and resources
that remained in their ownership in the 20" century. In outlining a claimed Treaty
breach, counsel say that not only was Ngati Kinohaku in need of land
development assistance, it was in fact requested from the Crown. However,
counsel then say that the Oparure development scheme was created as a direct
result of Ngati Kinohaku landowners requesting their lands to be included in a

development scheme as they had no other options to deal with mostly fragmented

773

774

775

Wai 1611, 3.4.152, at [15].
Wai 1611, 3.4.152, at [21].
Wai 898, 3.4.204, at 43.
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units of land.”® The Crown submits that the evidence shows that it responded to
Ngati Kinohaku’s request for development assistance. Therefore, the claimed

Treaty breach is not made out.

Claimant counsel say that the assistance provided was not successful and by 1939
the debt associated with the Oparure development scheme was high and fell to

777
7

the affected land owners to repay.”’

The Crown submits that it was not under a duty to guarantee the success of the
scheme. While the debt stood at £1,611 in 1938, this is only a snapshot in time.
The Crown submits that debt levels fluctuate over time with higher levels at early
stages of land development. There is insufficient information before the Tribunal
to indicate what debt levels were after 1938. Dr Hearn reports that data for the

Oparure development scheme are available only to 1938.””

Claimant counsel say that the Crown failed to act in good faith towards Ngati
Kinohaku in respect of the land development scheme. Counsel say that a lack of
proper assessment and interest by the Crown resulted in the Oparure
development scheme being unsuccessful. In support of this contention, claimant
counsel say that the Native Commission of 1934 cited the Oparure development
scheme as an example of a scheme in which expenditure had been considerably in
excess of what the land could reasonably have been expected to support.
Claimant counsel also says that Crown officials appeared to be more interested in
the success of its overall development schemes in the King Country area, rather

than the Oparure development itself .

Claimant counsel cite page 234 of Dr
Hearn’s report for this contention. However, this is not what the evidence says;
there is nothing to indicate that that the Crown was not interested in the

development of Oparure.

The Crown submits that even if there had been a lack of proper assessment of the
scheme prior to 1934, this does not show that the Crown has failed to act in good

faith towards Ngati Kinohaku.

776

777
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Wai 898, 3.4.204, at 44.
Wai 898, 3.4.204, at 44.
Wai 898, AG9, at 235.
Wai 898, AG9, at 234.
Wai 898, 3.4.204, at 45.
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Ngati Te Wehi cluster, 3.4.237

534.

535.

5306.

537.

Claimant counsel submit that when the Okapu land development scheme was
being established, not all of the owners were consulted and that Crown officials

did not interpret, or explain the development scheme adequately.”®’ Counsel cite

Aroha de Silva:"™®

Proposals for the Okapu Development Scheme started in 1955 and
numerous individual block owners were prejudiced in the general
consultation process, particularly during the process by which the Crown
gained consent surrounding the establishment of the Scheme. The
general consultation process did not focus on securing understanding of
the landowners, but in acquiring consent.

De Silva cites Dr Hearn for this proposition. However, Dr Hearn was not
referring specifically to the Okapu development scheme, but to development
schemes generally.” While it is possible that not all owners were consulted, there
is insufficient evidence on the record of inquiry to determine the extent of the

consultation that occurred with respect to Okapu.

Claimant counsel say that the meetings were not conducted in Maori, citing de
Silva. However, de Silva does not provide any evidence for this statement.”™* As
noted by Phillip Mahara in cross examination, there would have been people who

understood English at the meetings.™

Claimant counsel submit that during the operation of the Okapu Scheme, Ngati
Te Wehi was not given the opportunity to actively manage the scheme or be
involved in any decision-making. The Crown notes that in 1968 the Board of
Maori Affairs established development committees for each scheme, where
desired by owners. These committees provided for input into the management of
the scheme by owners. However, there does not appear to be any evidence on
the record as to whether or not a development committee was set up for the

Okapu scheme.

781

782

783

784

785

Wai 898, 3.4.237, at [26].
Wai 898, A104(i), at 199.
Wai 898, AG9, at 310.
Wai 898, A104(i), at 199.
Wai 898, 4.1.12, at 536.
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538. Claimant counsel say that considerable evidence has been filed in respect of the

Crown’s actions and conduct including its agents in respect of the Okapu

Scheme:

538.1

538.2

538.3

786

In regard to promoting the Okapu Scheme, they say that the Crown
made promises to Ngati Te Wehi which it never intended keeping.
However, the Crown submits no evidence is cited to support this

proposition.

Claimant counsel say the Crown did not recognise feasibility studies
regarding the whenua’s capacity to carry dairy prior to amalgamation,
such as the topography, weed infestation and the necessary labour
required.””  No evidence is cited. The Crown submits that the
difficulties of developing pumice land were widely known and by 1962,
when consultation to establish the scheme was undertaken,® the
solution to the problem of “bush sickness” affecting pumice lands was
known.” Given feasibility studies had been undertaken earlier in other

790

schemes in the Rohe Poétae,” the Crown submits it is likely that the

Crown did take into account the carrying capacity of the land at Okapu.

Claimant counsel say the Crown failed to ensure that Ngati Te Wehi
tapuna had an adequate understanding of the implications of the Okapu
Scheme during meetings of owners. Given the technical subject matter it
is possible that some owners did not understand the financial progress
position of the scheme. As Dr Hearn, on cross examination has noted:
“These were highly technical documents. So I'm not surprised that
owners also had difficulty. All I do know is that efforts were made to try
to explain to owners, but they were always explaining quite complicated
document series of estimates”.” There is insufficient evidence before

the Tribunal to assess the extent to which the Crown’s explanations to

owners were understood, but the Crown did make such efforts.

786 Wai 898, 3.4.237, at 67.

787 Wai 898, 3.4.237, at 67.

788 Wai 898, A104(j), at 200.

789 Wai 898, A69, at 339.

790 Wai 898, AG9, at 284-285.

1 Hearing Week 14 Transcript, Wai 898, 4.1.20, at 242.

2879953_1.doc



538.4

538.5

538.6
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538.8

538.9
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Claimant counsel say that the Crown failed to ensure absentee owners
were involved in the consultation process. The Crown is unaware of

evidence to indicate why some owners were not present.

Claimant counsel submit that the Crown incorrectly considered it had
gained unanimity of acceptance for the scheme, despite significant
objectors. Counsel cite de Silva,”™ yet it is not clear from the record that

there was objection.

Claimant counsel submit that the legislative framework to facilitate land
development schemes did not include a timeframe or conditions for the
return of the land. The Crown submits that the evidence indicates that
schemes would be operated until the position was sound. As noted by
the Native Affairs Commission in 1934, it was a question of fact as to
when that stage was reached and was to be determined by the particular

™ There is no indication of any policy

circumstances affecting each area.
to restrict schemes to a particular timeframe, and the Crown submits the
imposition of what could only be arbitrary and uncertain timeframes

were not suitable for such developments.

Claimant counsel say the Crown failed to provide staff who were

9

adequately trained in farming or agriculture, ™ yet cite no evidence to

supportt this contention.

Claimant counsel say that the Crown and its officials failed to adhere to
official manuals regarding the management and financial management of

795

the Okapu Scheme.”™ No evidence is cited to support this contention.

Claimant counsel say that the Crown and its officials failed to address
issues raised regarding the Okapu Scheme’s poor financial performance
in reviews undertaken on a three yeatly basis during its operation and
management of the Okapu development scheme.” No evidence is cited

to support this contention.

792

794

795

796

Wai 898, A104, at 200.

AJHR 1934, G11, at 32.
Wai 898, 3.4.237, at [67(2)].

Wai 898, 3.4.237, at [67(h)].
Wai 898, 3.4.237, at [67(D)].
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538.12

538.13
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Claimant counsel say that the Crown failed to protect the interests of
Ngati Te Wehi and fulfil its role as Trustee in their whenua through the

7

. . . 79 . . .
acquisition of uneconomic shareholdings.”” No evidence is cited to

supportt this contention.

Claimant counsel say that the Crown did not recognise the rangatiratanga
of Ngati Te Wehi in the decision making process prior to amalgamation
and during its operation and management of the Okapu scheme.” No

evidence is cited to support this contention.

Claimant counsel say that the Crown failed to provide training in farm
management for members of Ngati Te Wehi so that they were properly
qualified to secure settlement. While there is limited evidence of the
extent of training and farming skills owners had, the Crown submits that
owners obtained farming knowledge through on-the-job experience as a
consequence of employment on the scheme. As stated by Chris Taylor
about his father who had worked on the scheme, “I don’t know about
local knowledge but farming is his skill, just farming, nothing else.”™ At

this time, the farm manager was also of Ngati Te Wehi.*”

Claimant counsel say that following amalgamation the Crown caused the
dislocation of Ngati Te Wehi from their papakainga, turangawaewae and
marae, causing downstream prejudice including the loss of te reo me ona
tikanga, tikanga, kawa, matauranga, whakapapa, waiata, rongoa, and
whanaungatanga. Further the Crown prevented Ngati Te Wehi from
undertaking important traditional cultural practices that required kai and
kai moana from their rohe, such as providing kai for tangi and poukai.

No evidence is cited to support this contention.

Claimant counsel say that the Crown transformed Ngati Te Wehi’s tribal
landscape through widespread deforestation for pasture during the
creation and operation of the Okapu Scheme; and created widespread
environmental degradation through its farming practices, including

destroying birdlife and indigenous flora and fauna used for kai and

7 Wai 898, 3.4.237, at [67()]-
T8 Wai 898, 3.4.237, at [67(K)].
7 Wai 898, 4.1.12, at 592.
800 Wai 898, 4.1.12, at 589.
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rongoa practices by Ngati Te Wehi. Claimant counsel does not cite any
particular evidence of land clearance but the Crown submits that land
clearance was an inevitable consequence of developing the land for

farming.

538.15 Claimant counsel submit that the Crown failed to recognise Ngati Te
Wehi tikanga before, during and after its management of the Okapu

Scheme. No evidence is provided to support this contention.

Claimant counsel submit that regardless of how well-intentioned the Crown was,

801

the Okapu Scheme never produced the results promised to Ngati Te Wehi,” and

that the scheme was a financial failure.*”

The Crown could not guarantee outcomes. The Crown is not aware of evidence
on the record of promises made by the Crown of the results the scheme would
achieve. There is also no evidence to suggest the scheme was a financial failure.
While the economic farm surplus achieved in 1979-1980 and the percentage
return on capital was relatively low in comparison to other schemes in the
district,”” the scheme was nonetheless returning a profit and, as noted by claimant
counsel, when the scheme was returned a small profit was made within a few

804
years.

In summary, claimant counsel allege that a wide range of Crown acts and
omissions fell short of conduct expected of an honourable Treaty partner.
However, the claims are made without the identification of relevant documents to
support them. On the evidence cited by claimant counsel, the Crown submits
there is insufficient information to establish a causal link between any of the

actions of the Crown and the alleged effects on Ngati Te Wehi.

The Crown notes that the claimants filed a substantial document on 14 July 2014,
after the close of the evidential hearings. Further, the claimants’ closing
submissions appear to make little or no reference to those documents. The
Crown says this makes it very difficult for it (and the Tribunal) to know the extent

to which the claimants are relying on those documents and for the Crown to have

801

802

803

804

Wai 898, 3.4.237, at 70.
Wai 898, 3.4.237, at 71.
Wai 898, AG9, at 483.

Wai 898, 3.4.237, at 32.
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the opportunity to respond to that evidence. The Crown notes that, in the time
since the document bank was filed, it has not been possible for it to analyse the

material within it.

Wai 898, 1469, 2291, 3.4.228

543.

544.

These claims relate in part to the Mangaora land development scheme. Counsel
for Ngati Apakura submits that Apakura strongly objected to their land being

5

subjected to development.*” The claimants seek a finding that the inclusion of
the lands in the Mangaora land development scheme against the express wishes of
the owners was in breach of Article II rights, and as a consequence lost

management and control over their lands for a number of years.*”

The Crown acknowledges that some owners of the Kawhia and Mangaora blocks

807 .
However, while some owners

protested against the inclusion of their lands.
objected, the evidence does not demonstrate the extent of objection or support.
The Native Department was prepared to excise the interests of those concerned
but not where any such excision jeopardised what it regarded as the overall
integrity of the scheme.*” As noted in the Crown’s generic closing submissions,

the Crown submits that this was a reasonable approach to take in the

citcumstances.

Wai 1327, 3.4.249

545.

546.

This claim relates in part to the Aramiro land development scheme, established in
1937. Counsel for Maude Shaw, on behalf of Ngati Maahanga me nga uri o Te
Awaitaia, say that the Crown had a duty to actively protect Maori interests, but
instead it imposed the development schemes when the consent of all owners had
not been obtained; and that the Crown then assumed control of the land and later

ownership alienating the owners from their lands.

The scheme had originally come about through the request of some owners for

)9

development assistance.”” The Native Minister was advised that he attend “a

thoroughly representative meeting” of owners. On 18 September 1937, Acting

805

806

807

808

809

Wai 898, 3.4.228, at 90.
Wai 898, 3.4.228, at 94.
Wai 898, AG9, at 218.
Wai 898, AG9, at 218-219.
Wai 898, AG9 at 238-240.
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Native Minister Langstone, together with the Minister of Agriculture, the Native
Department’s Under Secretary, Auckland’s Commissioner of Crown Lands, the
Chief Supervisor of Native Land Development for the Native Department and a
number of other officials, accompanied by Princess Te Puea, Tumate Mahuta and
others, visited the district. The matter of development was discussed with owners

at the Whatawhata Native Settlement.*"’

A later meeting at Moerangi was held
with around 100 Maori present, including some of the principal owners of the
Moerangi block. Te Rore Erueti then announced, after owners had consulted
amongst themselves, that 5,000 acres of the Moerangi block would be placed

under development.”"!

Later, in March 1947, the owners of the Aramitro lands met the Native Minister at
Te Kaharoa Marae in Aramiro. Tapatai Edwards stated that the owners had not
been consulted over the development and management of the scheme.*® This
appears to be evidence that not all owners were consulted during the ongoing
management of the scheme, as distinct from consultation in respect of the
scheme’s establishment. While some owners asserted that they had never agreed

to the scheme,””

the evidence shows that it was the Department’s policy to obtain
the consent of all owners®* and Balneavis, the Native Minister’s private secretaty,
had advised against disregarding this policy “... because to the Maori mind that

: 815
savours of confiscation”.””

Claimant counsel submits the Crown was negligent in mismanaging the lands and
incurring a cycle of debt that kept the owners alienated from their lands.*"® The
Crown submits that an allegation does not make out a case of negligence, unless it
is proved by reliable evidence and is supported by expert evidence. The Crown is
not aware of any evidence to suggest that it was negligent in managing the
Aramiro scheme. To the contrary, a Native Department summary prepared in
1947 recorded that, although the scheme had a net debt of £9,631, it had returned

a profit over the previous three years and that “The financial position is not

810

811

812

813

814

815

816

Wai 898, AG9, at 249.
Wai 898, AG9, at 243.
Wai 898, AGY, at 247.
Wai 898, AGY, at 247.
Wai 898, AGY, at 241.
Wai 898, AG9, at 242.
Wai 898, 3.4.249, at [375].
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: 817
unsatisfactory ...".

As noted in the Crown’s generic closing submissions,
virtually all farming enterprises carry a level of debt in order to operate and debt
needs to be viewed in perspective. By 1980, the scheme’s debt to the Crown
stood at $33,056, and the station was valued at $1,386,000.*"® There is no
evidence that the Crown kept the claimants in a “cycle of debt that kept the

owners alienated from their lands”.%"’

Wai 762, 3.4.170

549. This claim relates in part to the Waimiha land development scheme, established in

1930. Counsel for Evelyn Kereopa on behalf of Te Ihingarangi hapu and Ngati
Maniapoto (Wai 762) recognises that the Tribunal has held in previous inquiries
that each land development scheme needs to be assessed independently.”
Claimant counsel considers that the Waimiha land development scheme has
breached five relevant duties as set out by Tribunal at page 1012 of the Central
North Island inquiry report.*”! Claimant counsel says that the report has held that

the Crown owed the following duties:

@) Ensuring the lands included in the schemes were appropriate for the
purpose;
(if) Managing the schemes to minimise the risks to the Maori owners,

including good financial management and directions and control over

supervisors and occupiers;
(i11) Involving owners in developments where possible;

(iv) As far as practicable, trying to deliver on any assurances made to the

claimants about what the schemes might achieve for them;

) Returning lands to owners as soon as practicable once development
outcomes had been achieved or it was evident that they could not be

achieved and actively assist in that transition back to owners.

817

818

819

820

821

Wai 898, AG9, at 248.

Wai 898, 3.4.287, at [9].

Wai 898, 3.4.249, at [375].

Wai 898, 3.4.170, at [548].

Wai 898, 3.4.170, at [549]; Waitangi Tribunal, He Maunga Rongo, at 1012.
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However, this is not what the Central North Island inquiry report says. The
Tribunal did not articulate any of the ‘duties’ set out above. These ‘duties” appear
to have instead been developed by counsel in generic claimant counsel closing

submissions** and replicated by claimant counsel for Wai 762.
What the Tribunal said was:*’

We accept that it is not realistic to expect every single scheme to have
been economically successful. Nor is it realistic to expect that there
should have been no mistakes or mismanagement in the operation of any
of the schemes, regardless of how carefully they were established or
operated. We have found that the Crown’s Treaty obligation of active
protection does not extend to ensuring economic success in every
venture.

What was required of the Crown were reasonable steps, in the
circumstances, to establish processes and policies that encouraged
development while protecting the development rights of owners and
their communities.

The Crown says its actions with respect to the Waimiha land development scheme

were reasonable.

Claimant counsel says that the evidence confirms that, when the land was
returned to the Maori owners, they were not in a position to benefit from the
development that had been created through the Waimiha Scheme because Maori
owners were not farmers and were not given the support or training to be able to
propetly profit from the land.** Yet, claimant counsel also say that “the
Claimant’s father spent all day, every day working on the land for the Waimiha
scheme. He would clear the land, seed it with grass and do the fencing. He
operated the heavy machinery. The Claimant’s brothers also worked on the

95825

Waimiha Scheme™” and that “the Maori owners were largely employed to help

develop the land”.**  Harry Kereopa says that “[m]y dad was not the manager

but whenever there was a problem, they used to say ‘go and ask Hoani””.*”’

822

823

824

825

826

827

Generic Claimant Closing Submissions Land Development Schemes, Wai 898, 3.4.126, at [13].
Waitangi Tribunal, He Maunga Rongo, at 1012.

Wai 898, 3.4.170, at [588].

Wai 898, 3.4.170, at [559].

Wai 898, 3.4.170, at [567].

Wai 898, 114, at [173].
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554. The Crown submits that while there is limited evidence on the measures the
Crown took in terms of formal training of farmers, it appears that those who
worked on the schemes were offered support and guidance to varying degrees*

and received on-the-job learning, as appears to have been the situation with the

claimant’s father, Hoani Kereopa.

555. Claimant counsel says that, in 1945, the claimant’s family stopped working on the
Waimiha Scheme and moved off the land because of the non-profitable nature of
the dairying that was being carried out on the Waimiha farm units. The evidence
does not support this contention. Harry Kereopa said his father left to work at a

829

mill.™” He said that he did not know the reason why he left the farm and that

when the farm wanted him back he had said he was happy at the mill.*”

556. Further, it does not necessarily follow that, because the owners were not farmers

on return of the land, they were not in a position to profit from the land.

557. Claimant counsel assesses the Waimiha scheme against the five “duties” outlined

above.

Ensuring the land included in the scheme were appropriate for the purpose

558. Claimant counsel says that the Maori owners were not in a position to benefit
from the development because the land located in the Waimiha area was pumice
land and that the evidence suggests that there was no indication that pumice land
could be farmed on an economic basis.*”'  Yet, claimant counsel also cites a 1935
report, commissioned by the Board of Native Affairs, regarding the Waimiha
Scheme, that states that the land was good or average pumice country which was
capable of carrying, under good management, good pasture. The report states that
of the 2,000 acres that had been developed, 1,000 of it was fair to poor pasture

and a further 500 acres in poor pasture.832

At this time, there was a range of views
about the suitability of pumice lands for pastoral farming, and opinion was
divided as to the profitable use of pumice country.*” A 1934 audit of Waimiha

found that the scheme was capable of carrying a much greater number of dairy

828 Wai 898, A69(b), at 18.
829 Wai 898, L14, at [174].

80 Wai 898, L14, at [174].
B Wai 898, 3.4.170, at [588].
82 Wai 898, 3.4.170, at [563)].
83 Wai 898, AGY, at 484,
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stock than it was currently carrying,”* indicating that the land could be farmed on
an economic basis. The early success of the Waimiha scheme may well have given

decision-makers the sense that the right decision had been taken.

The decision to implement the Waimiha land development schemes on pumice

lands was therefore not unreasonable in the circumstances.

Claimant counsel says another reason to explain why the owners were not in a
position to benefit from the development that had been created through the
Waimiha scheme was that the land that was returned was burdened with debt that
was not able to be met through the farming production of the land, meaning that
the owners had no other option but to sell their land.*” Yet, there is no evidence
to suggest that the claimant was encumbered by large debts. Rather, as claimant
counsel has noted, when the Waimiha scheme was terminated as a joint venture in
1963, the land was broken into constituent blocks.**® The titles in the Waimiha
scheme had not been amalgamated when development operations commenced,
but rather it comprised of a number of separately owned Maori blocks of land
which were farmed as a joint enterprise. On termination of the joint venture, the
debt was apportioned in accordance with section 454 of the Maori Affairs Act
1953.*" Some debt was written off for certain blocks. It is not clear from the
evidence as to what blocks the claimant had an interest in, and thete is no

evidence that the owners were forced to sell their land. Harry Kereopa said:™*

When the land got returned, some of it was improved but other parts
were not. Never got developed. Also the Joneses had some of it now.
Te Hurunui Jones and them. That was my grandmother’s relation. That’s
when all these lands that she had sort of disappeared. Whether they gave
her 50 cents or not I don’t know. But she was not a fan of selling land. I
remember that the Joneses got a big area that once all belonged to my
grandmother.

Managing the schemes to minimise risks to owners

561.

Claimant counsel submits that mismanagement of the Waimiha land development
scheme resulted in detriment to the claimants. Counsel says that a few years after

the claimant’s Uncle Snow got his land back from the scheme he had to sell it for

834

835

836

837

838

Wai 898, AG9, at 284.
Wai 898, 3.4.170, at [589].
Wai 898, AGY, at 412.
Wai 898, AG9, at 412.
Wai 898, 114, at [183].
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839
However,

$7000 as this was the only way for him to get out of his debt.
claimant counsel acknowledges that the Crown wrote off much of the debt, and
the Crown submits that there is no evidence of the extent of debt owed by the
claimant’s uncle (if any) that would allow the Tribunal to infer a causal link
between any mismanagement that may have occurred early on in the scheme and
the later sale of that land. The Crown also notes that there is little evidence on

the record of inquiry to demonstrate that the land development schemes in the

inquiry district were mismanaged.

Ensuring that the owners were included in new developments

562.

563.

564.

565.

Claimant counsel says that the claimants were not involved in important
developments associated with the Waimiha scheme. Claimant counsel says that
the claimant’s grandfather could not write, but nonetheless evidence suggests he
nonetheless signed “the documents”.* From this, claimant counsel says that
“from the evidence it seems as if the Crown was not entirely forthright with their
duty to make sure all of the Claimants were aware of what the Waimiha Scheme
entailed and what the risks associated with the Waimiha Scheme”.*  Claimant
counsel provides this as an example of a failure by the Crown to undertake its

duty to ensure that the claimants were involved in new developments wherever

possible.*”
However, it is not clear what “documents” were signed. Harry Kereopa says:

My grandfather Pukawa Ngataua could not write. But I have seen court
documents that show that he signed documents. It was 1953. I was 13.
All the names were in the same handwriting and the same mark was next
to all of their names. The document was something to do with the
scheme.

Second, the example does not indicate that owners were not involved in new

developments, and if anything it suggests the opposite.

The evidence before the Tribunal does not establish Treaty breaches in relation to
the extent of consultation in respect of the Waimiha land development scheme.

There were meetings with owners of the lands to explain the scope and objects of

839

840

841

842

Wai 898, 3.4.170, at [612].
Wai 898, 3.4.170, at [610].
Wai 898, 3.4.170, at [616].
Wai 898, 3.4.170, at [620].
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843

development.”™ Ngata and his officials consulted with and explained to owners at

some length the implications of an agreement to have lands brought under

4

development.™  Owners were informed from the outset that by agreeing to

development that they “risked” their lands and that there was no question of

“writing off” development costs.*”

Dr Hearn reports that owners agreed their
rights would be suspended for so long as their lands remained under
development; that the Department of Native Affairs would be solely responsible
for the development and management of their lands; and that once all debts to the
Crown had been repaid, the lands would be returned to owners and that owners
would themselves decide upon their future disposition and utilisation.***  With
respect to the decision to establish development schemes at Waimiha, Ngata
stated “the majority of the Native owners were willing to subject their lands to the

847
new scheme.”

Claimant counsel provides another example of a meeting in 1936 in which Dr
Hearn says that officials met 32 Maori owners and workers at Waimiha so that
owners could air their grievances. Claimant counsel says the meeting was
supposed to be so that the Maori could air their grievances. However, it was
evident from the notes of that meeting that the official did most of the speaking

8
However, Dr Hearn

instead of allowing the claimant’s tGpuna to comment.*
goes on to say that, “Nevertheless, it was apparent that there was considerable
dissatisfaction over rates of pay, while some discussion centred on the valuation
of properties for settlement purposes and deductions from cream cheques to

849
meet development costs.”

In fact, it is apparent from the records that the
foreman J. D. Jones and a number of the workers actively participated in the
meeting.” There is nothing at all in the meeting notes to indicate that they were

not able to comment. The evidence indicates the revetse.

Claimant counsel has provided these examples as breaches of a duty by the Crown

to include Maori owners in the decision-making process. The Crown accepts that

843
844
845
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848

849
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Wai 898, AG9, at 279.
Wai 898, AG9, at 313.
AJHR, 1934, G11, at 42.
Wai 898, AG9, at 313.
AJHR, 1932, G10, at 18.
Wai 898, 3.4.170, at [618].
Wai 898, AG9, at 285.

Wai 898, A69(a) Notes of meeting in Archives New Zealand, Wellington AAMK 869 W3074 1416a 65/41/1
Part 3. Supporting Documents, Volume 5 at 383-387.
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owners’ rights were limited but, as noted in the Crown’s generic closing
submissions, this limitation was for a finite period and was a corollary of the
significant financial investment the Crown was making in the development of the
land for the benefit of the owners. The Crown submits it was a reasonable
measure in the circumstances, in order to be able to return developed land to the

owners’ control.

Claimant counsel says the claimants were originally reluctant to agree to the
Waimiha Scheme.” The evidence indicates the very opposite. Harry Kereopa
provided evidence that while some opposed the scheme, his father and others at
the marae supported the scheme because they thought that the scheme would lead

852
to work.”

Attempting to deliver on assurances made to the Claimants

569.

570.

Claimant counsel says that the Crown had an obligation to deliver on the

3

promises it held out as part of the land development scheme,”™ and say that
“while it is difficult to critically assess the Crown’s breach with regards to this
heading without having a complete record of what was agreed to between the
Claimants and the Crown ... there must have been assurances regarding benefits
in relation to the economic potential of the land following its development”.
Claimant counsel then says that the Waimiha scheme was unsuccessful;*** and that
the most of the problems were issues that the Crown should have expected or it

should have reasonably expected the scheme to be unsuccessful.”

As noted in the Crown’s generic closing submissions, there is limited evidence as
to the precise representations the Crown made in any particular cases about the
economic and social outcomes that would flow from participation in a land
development scheme. Dr Hearn notes that it is unfortunate that fuller accounts
of meetings held by the Minister and officials with owners over development

856
proposals were not made, or that such accounts were not located.™
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Wai 898, 3.4.170, at [622].
Wai 898, L14, at [169].
Wai 898, 3.4.170, at [621].
Wai 898, 3.4.170, at [628].
Wai 898, 3.4.170, at [628].
Wai 898, AG9, at 274.
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While the scheme had its difficulties, areas of land were brought into commercial
production and the land was returned to the owners as commercial operations.
Dr Hearn notes that with respect to annual profit or loss arising out of farming
operations, Waimiha was typical of stations generally, with an initial period of
losses as pastures were established, infrastructure built, and stock acquired.*””’
Losses extended throughout the 1940s, but then the station’s performance
displayed a remarkable improvement with the wool boom following the Korean
War.”® The developed land was returned to the control of owners and on the
whole that land was capable of producing greater economic returns than it was
prior to development. It cannot be said the Crown should have expected the

scheme to fail, and nor can it be said to have failed.

The Crown submits that the decision to implement the Waimiha scheme was not
unreasonable in the circumstances, especially when social and community factors
are taken into account. As noted in the Crown’s generic closing submissions, the
early success of the scheme may well have given decision-makers the sense that

the right decision had been taken.

Returning the land as soon as possible

573.

574.

Claimant counsel say that there was a general expectation that land would be
returned after five years,”™ and that as that land was not returned until 30 years
after the scheme was established, no matter what the reasons it cannot be said
that the Crown met its duty to ensure that the land was returned to the Claimants

: 860
as soon as possible.”

The Crown did not undertake that it would complete schemes within a specific
timeframe. As set out in the Crown’s generic closing submissions, it is difficult to
find in the evidence a precise articulation of the Crown’s policy as to when
development scheme land would be returned to owners. While the time taken to
develop the land may have taken longer than anticipated, ultimately the Crown

1

bore much of the cost.” There is no evidence to suggest that the scheme could

have been returned at an earlier time than it was. It would certainly not have been

857
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Wai 898, AG9, at 415.

Wai 898, AGO, at 415.

Wai 898, 3.4.170, at [629].
Wai 898, 3.4.170, at [629-630].
Wai 898, AG9, at 335.
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realistic to return the land after only five years, when the land was still being

developed, laden with debt and not returning a profit.

The Crown submits the claimants’ submissions do not identify particular breaches

of the Treaty in relation to the Waimiha land development scheme.

Wai 898, 3.4.226

576.

577.

578.

579.

580.

The claim by John Pouwhare (Wai 1439), made for the benefit of the trustees and
beneficiaries of the Oparau No 1 block, focuses on the Oparau land development

scheme.

Claimant counsel say the Crown, or its agent, managed the Oparau land
development scheme for over 35 years and throughout this period the owners lost
all rights of use and management. They say that while Ngati Hikairo individuals
retained the ownership of their lands in the Oparau development scheme they
were unable to exercise any of the usual rights associated with ownership and their

ownership rights were displaced by the Crown’s authority.**

The Crown accepts that owner’s rights were limited, but as noted in the Crown’s
generic closing submissions, this limitation was for a finite period and was a
corollary of the significant financial investment the Crown was making in the

development of the land for the benefit of the owners.

Claimant counsel say that the Crown failed to consult the owners in relation to
the development of the land. In 1968, the Board of Maori Affairs established
development committees under section 11 of the Maori Affairs Act 1953 for each

863
scheme,™

where a substantial proportion of owners so desired.  These
committees provided for the input of owners. There does not appear to be any
evidence on the record as to whether or not a development committee was set up

for the Oparau scheme.

Claimant counsel contend that the lands were returned with large debt. They note

that by 1990 the Oparau development scheme lands had a total debt of $397,262,

862

863

Wai 898, 3.4.226, at [255].
Wai 898, AG9, at 495.
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of which the Government agreed to write-off $285,662 leaving a debt of
$111,600.*

The Crown submits that virtually all farming enterprises carry a level of debt in
order to operate and those debt levels fluctuate over time. It is not unfair for
owners to have shared in the burden of the debt for the development of their
land. There is no evidence to indicate what the total capital value of the land was
at the time it was returned, in relation to the debt, but at June 1980 the total
security value of Oparau was $1,044,702.°” Tt is likely that the debt remaining was

a small proportion of the total value, in 1990.

Claimant counsel have raised a concern about the state of the Oparau land upon
its return. They say that there were fencing issues, poor water quality for the

stock, poor water reticulation, weeds, and poor quality pasture.*®

The Crown says
that while there may have been issues when the land was returned, there is no

evidence to suggest that the land was not returning a profit at this time.

Claimant counsel cite Dr Hearn as saying that “poor management” of the Oparau
Scheme “resulted in the reversion of the land and considerable financial loss™, and
that this supports the claimants’ view that the land was returned in a poor state.””’
However, Dr Hearn states that “poor management of Mahoenui, Oparure and
Waimiha resulted in the reversion of the land and considerable financial loss”
(emphasis added). However, Dr Hearn was referring to the management of
Mahoenui, Oparure and Waimiha schemes eatly on in their history. The Crown
submits that there is no evidence to indicate that any such reversion at this time

relates to the state in which the land was ultimately returned, in any event.

Claimant counsel say that the Crown failed to ensure that the claimant’s had legal
access to their Tiritirimatangi motu (part of the Oparau Station) over the Pakeha-
owned Pirongia West 2B3D block.*® Claimant counsel acknowledge that the
matter of the access to Tiritirimatangi is presently before the courts, but
nevertheless seeks a finding in relation to Treaty principles that the Crown’s

management of the Oparau land development scheme failed to rectify the

864

865
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867

868

Wai 898, 3.4.226, at [260].
Wai 898, AG9, at 483.
Wai 898, 3.4.226, at [265].
Wai 898, AGO(b), at 14.
Wai 898, 3.4.226, at [269].
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problem of access to Tiritirimatangi.””

The Crown says that without further
information about the Crown’s alleged failure to ensure access, the Tribunal is

unable to make such a finding.

The claimants say that an important taonga found at Tiritirimatangi (by some

" called Taumata Atua, has ended up at a museum and

junior naturalist boys),
should be returned.*”! The Crown notes that the Tribunal’s jurisdiction relates to
prejudice to Maori caused by the Crown’s acts or omissions. The Crown says that
it is not clear what act or omission the Crown is (or was at the time) responsible

for, with respect to this issue.

Wai 898, 3.4.151

586.

Claimant counsel say that the Waitomo, Waimiha, Te Hape and Tiroa land
development schemes prevented owners from utilising traditional food sources
they once had on those lands and that, while some traditional activities were
permitted by the Crown, it was now the Crown, and not Maori, deciding if, when
and how they could use their traditional food sources.” The Crown submits that
the limitation on certain owners’ rights was necessary for development schemes to
achieve their objectives. Further, claimant counsel cite no evidence to describe
the extent to which owners were prevented from utilising traditional food sources
on their lands, or the extent to which the effect on owners was mitigated in
respect of these schemes. The Crown submits that limitations on owners’ rights

were reasonable in the circumstances.

Wai 898, 3.4.227

587.

588.

Claimant counsel say that the Crown’s removal of much of the Waimarino block
lands for the purpose of balloting farm lots to Pakeha Returned Servicemen was
in breach of the Treaty of Waitangi. Counsel says that there was no such reward

for the Maori Returned Servicemen, several of whom were Ngati Hikairo.””

The Crown reiterates the response set out in the Crown’s generic closing

submissions on land development schemes: the Discharged Soldiers Settlement

869

870

871

872

873

Wai 898, 3.4.226, at [270].
Wai 898, N34, at [15].
Wai 898, 3.4.226, at [269].
Wai 898, 3.4.151, at [221].
Wai 898, 3.4.227, at [70].
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Act 1915 made no distinction between Maori and Pakeha returned servicemen,
and there is no suggestion of any policy for differential application of that Act.
Section 23 of the Servicemen’s Settlement and Land Sales Act 1943 explicitly
protected Maori land from potential alienation through the operation of ballots.
As Maori land was not subject to the Servicemen’s Settlement and Land Sales Act
1943, the settlement of Maori servicemen on Maori land was dependent on the
owners agreeing to make the land available. The evidence indicates that the
Department of Native Affairs would look to settle Maori ex-servicemen as far as

possible on land owned by Maori.”* Dr Hearn states that there was “an avowed

determination to treat Maori and Pakeha alike”.?”

874

875

Wai 898, AG9, at 528, 529.
Wai 898, AG9, at 526.
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TOPIC 20 & 21 - ENVIRONMENTAL ISSUES

Introduction

589.

590.

These submissions respond to aspects of the following claim and the relevant
claimant-specific closing submissions concerning damage caused to Te Ana

Ureure (Maniapoto’s Cave) by the nearby excavation of limestone:

589.1  Wai 1606: claim by Liane Ramari Green on behalf of herself and on
behalf of Ngati Pechi/Ngati Te Kanawa.””

In respect of other claims relating to environmental issues, the Crown relies on its

. . . . . 877
generic closing submissions on that topic.

Substance of the claim

591.

592.

One of the key aspects of the claim relating to Te Ana Ureure is that damage was
caused to the cave during the extraction of limestone in the early 1960s and that

local authorities took no effective action to protect the site.*”

Another key aspect outlined in the claimant specific closing submission was
assertions of environmental damage caused through the discharge of waste water

through the cave from nearby limestone quarries.””

Crown response

593.

The claimant, Liane Green provided evidence that focused on damage caused by
the excavation of limestone in near vicinity to the cave. She stated that from 1966
all the land on Pukeroa Hangatiki A55 “was blown up for the mining of

limestone.” She said that three companies were mining limestone and that

0

explosions had damaged the cave.*" She then said “The laws did not have any

weight to stop what was happening ... At one stage they were allowed to come to

95881

within 33 feet of the cave with their mining and explosions. Following that,

she said that her relatives commenced Court action against one of the limestone

876

877

878

879

880

881

Amended claimant specific closing submissions on behalf of Wai 1606, Wai 898, 3.4.169(a), at [36] to [50].
Closing Submissions of the Crown on Environmental Issues and Te Moana, Wai 898, 3.4.83.

Wai 898, 3.4.169(a), at [36]-[38], [42].

Wai 898, 3.4.169(a), at [41], [43]-[50].

Amended joint brief of evidence of Liane Ramari Green and Sonny Te Ako Tahi in support of claim by Liane
Green (Wai 1606), Wai 898, S50(c), at [64].

Wai 898, S50(c), at [65].
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companies, secking compensation for the damage and for “breaking the

agreement in the lease about protecting the caves”. "

She provided some documents including various leases but none of them include

the lease referred to by her.*”

Pukeroa Hangatiki A55 is a small parcel originally containing 11 acres.” In 1972
a two-acre portion of the block containing Maniapoto’s Cave was set apart as a

Maori reservation as a place of historical interest for the common use and benefit

885

of Ngati Maniapoto.™ The site is shown in the image below:

-

\ Maniapoto’s Cave (Pt A55)
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The documents supplied by the claimants include a Department of Maori Affairs
alienation notice indicating that on 23 October 1963 the Maori Trustee had
executed a quarrying grant or lease to Te Kuiti Fertiliser Limited on behalf of the
owners of Pukeroa Hangatiki A55 for a period of three years from 1 February
1963 with no right of renewal. The alienation notice states the royalty was to be

2/- per ton with a minimum royalty of £1,000 per annum.*® The Crown submits

882
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884
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Wai 898, S50(c), at [67].

Wai 898, S50(a) and S50(f).

Wai 898, S50(f), at 51.

NZ Gazette 1972, at 1342, see Wai 898, S50(f), at 61.
Wai 898, S50(f), at 59.
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those figures indicate the company was able to extract at least 10,000 tons of

limestone per year from Pukeroa Hangatiki A55.

The Maori Land Court’s memorial schedule for Pukeroa Hangatiki A55 includes
an entry for an order under section 438 of the Maori Affairs Act 1953 dated 11
February 1964 vesting the block in John Seymour Wooster, Tau Haereiti, Pereiha

Punaruku, Mita Te Kanawa and Rangi Moerua as trustees.”’

The claimants also supplied two newspaper articles relating to an action taken in
the High Court in Hamilton in 1965 by the trustees of Pukeroa Hangatiki A55
(John Seymour Wooster, Pereiha Punaruku, Tau Haereiti, Mita Te Kanawa and
Rangi Moerua) against Maniapoto Lime Limited. Those articles indicated the
plaintiffs were seeking damages for failure to pay royalties, for breach of a lease,

8

and for expenses.”™ The article stated: “The claim relates to land at Hangatiki

leased by a Maori trustee on behalf of the owners” and “a condition of the lease
between the Maori trustee on behalf of the Maori owners ... was that the
company would not carry out its operations within an outline of 33 feet around
the site of Maniapoto’s Cave.”™

The claimants have not supplied information on the outcome of this action and
the use of the words “Maori trustee” in the article could be taken to indicate the
Maori Trustee, rather than the section 438 trustees, had some involvement.
However, the Hamilton High Court’s file on that case has been deposited at the
Auckland office of Archives New Zealand. The description of that file of the

890

Archives New Zealand online database (Archway) reads:

John Seymour Wooster of Otorohanga, farmer, Tau Haereiti of
Otahuhu, railway employee, Pereiha Punaruku of Te Kuiti, pensioner,
Mita Te Kanawa of Waitomo, farmer and Rangi Moerua of Te Kumi,
pensioner as Trustees for the owners of Pukeroa Hangatiki A55 v The
Maniapoto Lime Limited (In Liquidation) of 413 Windsor House
Auckland, quarry owners

887

888

889

890

P Berghan, Block Research Narratives, Wai 898, A60(a), at 11171.

Wai 898, S50(f), at 31-32.

Wai 898, S50(f), at 31.

BCDG 14616 A1492 Bx 217 A4839 1964-65, Archives New Zealand, Auckland.
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It appears the owners entered into a further mining lease on 1 February 1966 for a

term of six years.*”

In 1972 the Maori Trustee, acting on behalf of the owners of Pukeroa Hangatiki
A55 pursuant to Part XXIII of the Maori Affairs Act 1953, extended the mineral

lease to the Te Kuiti Fertiliser Company Limited.*””

The Crown submits the limestone excavation within Pukeroa Hangatiki A55 is
likely to be the area shown in the image above between the road and the cave that

appears to be now covered with water.

The Crown notes that in her evidence, Ms Green placed much focus on the
damage caused to the cave in the mid-1960s and placed little weight on

environment damage caused by the discharge of waste water through the cave.

The Crown submits there is not enough information on the record of inquiry to
justify a finding of breach of the Treaty by the Crown in relation to damage to the

cave in the mid-1960s. The situation appears to be that:

604.1  Pukeroa Hangatiki A55 is a small block of land and it is likely that
extensive limestone exaction on that block would have some effect on

the cave;

604.2 A mineral lease was issued in 1963 that allowed extensive limestone
excavation within the small parcel known as Pukeroa Hangatiki A55. A
copy of that lease has not been placed on the record of inquiry but it
appears it contained a provision that mining was not to be undertaken

within 33 feet of the cave;
604.3  In 1964, section 438 trustees were appointed;

604.4  In 1965, the trustees took action in the High Court against the mining
company claiming unpaid royalties and breach of the lease. That breach
appears to have included an allegation of damage caused to the cave. The

decision of that Court has not been placed on the record of inquiry so it

891

892

M Cunningham, “The Environmental Management of the Waipa River and its Tributaries”, Wai 898, A150,
at 173.

Wai 898, S50(f), at 60.
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is impossible to know if the Court upheld the allegation of damage to the

cave;

06045 The Crown submits that the reference to the “Maori trustee” in the
newspaper article probably refers to the section 438 trustees and not to
the Maori Trustee. The Crown submits further that the trustees for the
owners exercised their rights by taking civil action against the mining
company. The Crown submits the alleged damage to the cave was not
caused by an action or inaction of the Crown and consequently there was

no Treaty breach by it;

004.6 A further mineral lease was issued by the owners in 1966 for a further six

year term; and

604.7 In 1972, the mineral lease was extended for a further term. This
indicates the owners of Pukeroa Hangatiki A55 were not necessarily
unhappy with mining being undertaken on their land. That same year,

the site of the cave was made a Maotri reservation.

While Ms Green appears to have focused in her evidence on damage to the cave
in the 1960s, the claimant specific closing submissions focuses much more on
environmental damage caused to the cave through the discharge of waste water
through it from mining operations on adjacent or nearby land and assert that local

authorities failed to take effective action to remedy the situation.*”

The Crown acknowledges that discharge from nearby limestone works have
flowed through the cave but it submits the environmental effects of that discharge
have been overstated by the claimants, and in the long term, those effects are

minimal.

The Crown notes that claimant counsel has acknowledged that issues with the
consent regime concerning the discharge of water from nearby limestone works
have been rectified” and it submits that any prejudice to the claimants from the

discharge did not arise from any action or inaction on its part:*”

893

894

895

Wai 898, 3.4.169(a), at [47]-[50].
Wai 898, 3.4.169(a), at [49].
Crown Statement of Position and Concessions, Wai 898, 1.3.001, at [1017].
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The Crown’s Treaty responsibilities are to ensure that that statutory
framework within which local authorities operate is consistent with the
principles of the Treaty. The Crown does not exercise control over local
authorities and is not responsible for the particular decisions that they
make.
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DEFORESTATION

Introduction

008. These closing submissions address aspects of the following claims and the related

609.

claimant-specific closing submissions concerning deforestation:

608.1

608.2

608.3

608.4

608.5

Wai 48, 81 and 146: claim by Kevin Amohia for and on behalf of Ngati

896
Haua;™™

Wai 1480: claim by Noeline Henare for and on behalf of Ngati Pahere,
hapi of Ngati Maniapoto;””

Wai 1992: claim by Piriwhariki Tahapeehi on behalf of the Ngati

8

Mahanga, Ngati Tamaoho, and Ngati Apakura hapt;”

Wai 762: claim by Evelyn Kereopa on behalf of Te Thingarangi hapua and

899

Ngati Maniapoto; ~ and

Wai 399: claim by Poutama Lewis Rata on behalf of himself and his late
brother Te Hika Daniel Rata.””

In addition to the specific Crown submissions set out below, the Crown relies on

. . .. . . . 901 .
its generic submissions in respect of environmental issues and economic

development.

902

Substance of the Claims

610. The key contention of the above claims appears to be that the Crown sponsored

‘mass deforestation’ within the Rohe Potae knowing the environmental

consequences that would arise.

The Crown’s Response

611.

The Crown accepts that deforestation can have significant environmental effects.

These can include the loss of wildlife and their habitats, increased rates of erosion

in areas of steep topography, and the effects of sedimentation on freshwater and

896

897

898

899

900

901

902

Wai 898, 3.4.211 at [143.4]-[143.5].
Wai 898, 3.4.176 at 7-19.

Wai 898, 3.4.173 at 3-15.

Wai 898, 3.4.170 at 20-33.

Wai 898, 3.4.159 at 22-33.

Wai 898, 3.4.283.

Wai 898, 3.4.292.
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marine ecology.”” In terms of sedimentation effects, however, it is important to
note that not all indigenous fish species may be affected in the same way. For
example, Professor Belgrave notes that the giant Kokopu is very sensitive to
stream conditions and can therefore be affected by sedimentation, while less
sensitive species like the short finned eel may not be adversely affected.” The
Crown says that this observation is particularly important when assessing claims

relating to the effect of deforestation on tuna in the inquiry district.

The Crown also acknowledges that the arrival of European settlers in New
Zealand saw large areas of indigenous forest cleared throughout the country,
including in the Rohe Potae, for a range of purposes, including the establishment
of settlements and the development of pastoral farming.”” The Crown submits
that deforestation was, to a large extent, a necessary consequence of New
Zealand’s settlement, development and progtess over the course of the 19™ and

20™ centuries.
In light of the available evidence, the Crown’s position is:

The Crown rejects the alarmist contention that it ‘sponsored mass deforestation’
or otherwise promoted deforestation merely for the sake of it. Rather, the Crown
supported the establishment of the forestry industry to meet a range of legitimate
needs, including the development of settlements, the creation of economic
opportunities and employment, and the enhancement of New Zealand’s
economy. Rohe Potae Maori were active participants in the forestry industry, and

shared in the benefits it produced.

While the Crown accepts that deforestation can have negative environmental
effects, and has likely caused some negative effects on the environment within the
Rohe Potae, the extent or severity of any effect cannot be assessed with any
precision on the available evidence. Indeed, there appears to be very little

evidence specific to the inquiry district that provides an account of:

615.1 How much forest was cleared within the Rohe Potae from 1840;

903

904

905

Professor M Belgrave et al “Te Rohe Potae Harbours and Coast, Inland Waterways, Indigenous Flora and
Fauna, Sites of Significance and Environmental Management and Environmental Impacts Scoping Report’ (5
March 2010) Wai 898, A64 at [320].

Wai 898, AG4 at [351].
Wai 898, AG4 at [321].
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6152  The time period over which deforestation occurred and whether
deforestation was rapid or occurred in a controlled fashion over a long

period of time;
615.3  Which areas of forest were cleared;
6154  The topography of the areas cleared,;

6155 How much deforestation occurred near waterways, and which

waterways;

615.6  The effect that deforestation had on Rohe Potae forest biodiversity, such

as bird and insect species;

615.7  The effect that deforestation had on waterways within the Rohe Potae,

including whether sedimentation increased and, if so, by how much; and

615.8  What steps were taken to mitigate the adverse effects of deforestation,
such as whether areas that were logged were replanted or whether

riparian margins were maintained alongside waterways.

While there is evidence of a developing understanding of the effects of
deforestation on the environment from the late 1800s, it would be unfair to
expect such knowledge to have automatically influenced the Crown’s policies in
respect of forestry. The assessment of such contentions must have regard to a
number of factors, including what exactly was known and by whom, and how
widely accepted any views were amongst the scientific community generally and

amongst the political decision-makers and their advisors.

Any claim of Crown Treaty breach in respect of deforestation must also be
assessed against the competing public interests, such as the development of
settlements, and the economic benefits that the forestry industry has provided

within the Rohe Potae.

Over time, the Crown has implemented a range of measures to protect New

Zealand’s indigenous forests and help reduce the adverse effects of deforestation.
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Crown Knowledge of the Environmental Impacts of Deforestation

619.

620.

621.

622.

The primary evidence on the record of inquiry that considers the Crown’s
knowledge of the effects of deforestation is Dr Garth Cant’s report ‘Crown

Knowledge of the Impacts of Deforestation’.””

The Crown notes that Dr Cant’s report does not provide a comprehensive
account of the Crown’s understanding of the effects of deforestation, apparently

: : : 907
owing to time and resource constraints.

In particular, Dr Cant only covered
particular time periods between the 1874 to 1990 timespan of his report and did
not conduct any original archival research although there were a number of
archives that he would have liked to review.”” While Dr Cant considers that his
report is the best that could have been produced within the time he had and the
available resources,”” the Crown says it is nevertheless a selective snapshot of a
much larger story. That selectivity limits the report’s ability to support broad

findings in respect of the Crown’s conduct and its compliance with any

obligations it might have had under the Treaty.

The Crown accepts that there is evidence of a developing understanding of the
environmental effects of deforestation from the late 1800s. In particular, Dr Cant
highlights the knowledge that Julius Vogel gained during the 1870s that
culminated in his sponsorship of the New Zealand Forests Bill in 1874.”" It
appears that Vogel collated a significant amount of information on the effects of
deforestation and, during the Parliamentary debates on the Bill, presented his view
that the removal of forests prejudiced climate, produced flooding, destroyed water

1. 911
courses and washed away soils.

Vogel’s position appears to have been that forests should be conserved, but the
evidence does not disclose Vogel’s view on the forestry industry, what changes he
thought should be introduced, or how forest conservation could be carried out in
practice. Nor does Dr Cant address what exactly the Forests Bill aimed to

achieve. In the absence of this information it is difficult, if not impossible, to gain

906

907

908

909

910

911

Dr G Cant, “Crown Knowledge of the Impacts of Deforestation”, (May 2014) Wai 898, A154(a).
Wai 898, 4.1.20 at 1199.

Wai 898, 4.1.20 at 1203-1205.

Wai 898, 4.1.20 at 1202-1203.

Wai 898, A154(a)) at 21-31.

Wai 898, A154(a) at 24-25.
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a clear and complete picture of Vogel’'s views on forestry and forests

conservation.

623. The contention of the claimants, and Dr Cant, appears to be that, in light of the
information obtained and presented by Vogel in the 1870s, the Crown was aware
of the environmental effects of deforestation, which should have influenced its

policies and practices in respect of forestry. Indeed, as Dr Cant put it:""

The case being made by Vogel in 1874 stands up well 140 years later:
hydrologists, soil scientists, and foresters would be in substantial
agreement. Climatologists might be more cautious about the manner in
which deforestation is linked to climate change at the macroscale, but
would not question the links to changes in temperature at the microscale,
as for example the impacts on streams, and small lakes, when riparian
forests are removed.

624. The Crown submits that care is required in accepting such a contention. As a
starting point, the Crown notes that, even today, the relationship between
deforestation and particular environmental issues is not always clear. As Dr Cant

: s 913
agreed during cross-examination:

Liam McKay

And we know that deforestation can have some quite significant
environmental effects?

Dr Garth Cant
Particularly environments such as this one.
Liam McKay

And the relationship between deforestation and those environmental
impacts are not always clear are they?

Dr Garth Cant

No, and there are other things that are happening that are part of the
same story and attributing the importance to one compared with another
is not always straightforward.

625. Further, the Crown submits that it is not reasonable to expect that it should
automatically and immediately adopt developing knowledge in informing its
decisions made at any particular point in time. Any scientific proposal or finding

takes time to be validated and then accepted into the prevailing scientific

912 \Wai 898, A154(a) at 26.
913 \Wai 898, 4.1.20 at 1197-1198.
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discourse or, alternatively, discarded. Should it become validated and adopted,
then it is also reasonable to expect that, except in extreme cases, there may be a

time lag before it enters the sphere of Crown policy.

In addition, while there may have been individuals, like Vogel, who had particular
views on deforestation and its effects on the environment, it is not clear whether
those views constituted the majority, or even a significant proportion, of thinking
amongst the scientific community. Indeed, Dr Cant does not appear to have
considered the views amongst the scientific community generally or any
competing positions that were being advanced at the time, as stated during cross-

o 914
examination, for example:

Liam McKay

At page 26 of your report you say that the case that was being made by
Vogel in 1874 stands up well 140 years later, hydrologists, the soil
scientists and foresters would be in substantial agreement. What — do
you know what the hydrologists the soil scientists and the foresters were
saying in 18747

Dr Garth Cant

Well we didn’t have hydrologists I don’t think in 1874. The scientists
that were active in the field in 1874 would particularly be geologists and
botanists. Hydrologists sort of came onto the scene a century later. But
the information that was being presented here in these documents and
reports and in the speech, is very consistent with what the hydrologists
of my generation are now saying.

The Crown submits that an understanding of the generally accepted views
amongst the contemporary scientific community is important in assessing claims
relating to deforestation because, notwithstanding how sound a basis any
particular view might have had, the extent of support amongst the scientific
community of the day is critical in measuring how reasonable it would have been

for the Crown to adopt or act on that view.

Finally, the Crown says that any claim it failed to act in respect of the
environmental effects of deforestation must be assessed in light of the range of
objectives the Crown was seeking to achieve at any point in time as well as the
range of legitimate interests the Crown was required to balance in implementing
its policies and practices concerning forestry. Those interests and objectives

would have included the clearing of land for settlement and the creation of

914

Wai 898, 4.1.20 at 1128.
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economic opportunities. Maori themselves were both active participants and

benefactors in the forestry industry that developed in the Rohe Potae.””

Effects of Deforestation in Te Rohe Potae

629.

630.

631.

As noted above, there is limited evidence evaluating the environmental impacts of
deforestation within the Rohe Potae specifically. Professor Belgrave provides a
general overview of the environmental effects that deforestation can have, which

include:

629.1 Contamination from the use of herbicides for weed control in plantation

916
forests;

629.2  Increased risk of soil erosion;””

629.3  Increased stream bank erosion and sedimentation;”**

629.4  Disturbance of stream channels;’”

629.5  Negative impacts on stream biodiversity; >’
629.6  Temporary increases in nitrate leaching;” and

629.7  Negative effects on forest biodiversity, such as insects, birds, mammals,

reptiles and plants.’”

The Crown says it is not possible on the available evidence to assess the extent to
which any of these particular environmental effects has occurred within the
inquiry district. Nor can it be assumed that all of the environmental effects have
in fact occurred; while deforestation may increase the risk of some of these

effects, they are not a necessary result.

For example, Professor Belgrave notes that the risk of erosion is strongly

associated with slope angle, with steep slopes being much more likely to

923

experience slip erosion than gentle slopes.”™ The extent to which erosion resulted

915

916

917

918

919

920

921

922

923

Wai 898, 3.4.292.
Wai 898, AG4 at [346].

Wai 898, A4 at [347]-[349)].
Wai 898, A64 at [350].
Wai 898, A64 at [351].
Wai 898, A4 at [351].
Wai 898, A64 at [352].
Wai 898, A64 at [358]-[367].
Wai 898, A4 at [368].
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from deforestation in the Rohe Potae may thus depend on how much steep land

was deforested, which the evidence does not disclose.

Similarly, Professor Belgrave notes that the effects of logging can be minimised by
retaining effective riparian margins along streams, which buffer the effects of
logging, helping to reduce the entry of sediment into the stream, retain shade and
lower stream water temperature, all of which minimise impacts on biodiversity.”
Assessing the effect of sedimentation from deforestation on the waterways of the
inquiry district would thus require an understanding of riparian planting practices,

which, again, the evidence does not disclose.

Over time, the Crown has adopted a range of measures to reduce the
environmental effects of deforestation. For example, the Forests Amendment
Act 1993 required harvesting of indigenous logs to be carried out on a sustainable
yield basis. This dramatically reduced the volume of indigenous logs available for
milling, and those mills that were still reliant on indigenous logs either closed or
converted to sawing exotics.””  Professor Belgrave also notes that the
introduction of the Resource Management Act 1991 has resulted in forest
managers having to place much greater emphasis on reducing the environmental
effects of forestry operations.”® The Crown has also protected significant areas of
indigenous forestry within Rohe Potae, namely the Pirongia and Pureora forest

927

parks.

924

925

926

927

Wai 898, AG4 at [351].
Wai 898, A64 at [324].
Wai 898, AG4 at [345).

Wai 898, 3.4.283 at [114].
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MAUTS DOLPHIN

634.

635.

6306.

637.

These closing submissions address the following claims and the related closing

submissions concerning the Maui’s dolphin:

634.1  Wai 125: Haami Whakatari Kereopa, Vivian Te Uranga Morell Kawharu
on behalf of Ngati Koata, Kahu, Tahau, Kore, Pukoro Te Ikaunahi, Tira
Heke, Rua Aruhe, Hounuku, Paetoka, Te Karu;” and

634.2  Wai 2331: Davis Apiti on behalf of Ngati Te Wehi.””

In addition to these submissions, the Crown relies on its generic closing

. . . . ()3{)
submissions on Topic 20: Environmental Issues.

The Crown accepts that the Maui’s dolphin is a taonga to some Maori. The
claimants for Ngati Te Wehi and Tainui state that the Maui’s dolphin is a taonga
of their people, and as such they are kaitiaki. Mr Apiti states that although Ngati
Te Wehi oral traditions do not relate specifically to the Maui’s dolphin, Ngati Te
Wehi have an affinity with, and an obligation to protect, all dolphin species in
their rohe. In accordance with Article II of the Treaty, the Crown has a duty to

take reasonable steps to actively protect the Maui’s dolphin. ™!

The Crown also acknowledges that the Maui’s dolphin is currently in a critical
state. Under the New Zealand Threat Classification System the Maui’s dolphin is
listed as ‘Nationally Critical’. This is the highest ‘at risk’ classification. Under the
International Union for the Conservation of Nature Red List Categories and
Criteria, the Maut’s dolphin is listed as ‘Critically Endangered’, signifying there is a
high risk of extinction in the near future.”” Research published in 2012 estimated
the Maui’s dolphin population at 55 individuals greater than one year of age, and

the population was declining at a rate of three per cent per year.””

928

929

930

931

932

933

“Closing Submissions for Wai 125, Wai 898, 3.4.210.

“Closing Submissions Regarding the Protection of the Maui’s Dolphin”, Wai 898, 3.4.231.
“Closing Submissions of the Crown on Environmental Issues and Te Moana”, Wai 898, 3.4.283.
“Statement of Evidence of Davis Apiti”, Wai 898, P6, at [2]; Wai 898, 3.4.210 at [13.38]; and Wai
898, 3.4.231, at [3.3].

“Statement of Evidence of Stephen Halley”, Wai 898, T7, at [112]; “Evidence of Jeff Flavell”, Wai
898, T3, at [154].

Wai 898, T7, at [126]-[127]; Wai 898, T3, at [155].
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Maui’s dolphins are only found off the west coast of the North Island of New
Zealand.” The Maui’s dolphin has a close inshore distribution and, as a result,
their range overlaps with a number of coastal human-activities which pose a threat

935

to the dolphin, including fishing-related threats.” There are also non-human

threats to the Maui’s dolphin in their habitat, namely disease, predation and

936
extreme weather.”™

The 2012 research indicated a reduction in the Maui’s dolphins’ range and that
most sightings of the dolphins were between the Manukau Harbour and Port
Waikato.”” However, as discussed further below, the distribution of the Maui’s
dolphin is uncertain, particularly in the outer limits of its range. There is also
uncertainty in the distribution of fishing effort and consequently the significance
of any overlap in terms of risks to the Maui’s dolphin is unclear.” The ongoing

efforts to reduce uncertainty and improve information are discussed below.

The Crown’s Treaty Obligations

640.

641.

The Crown says that any assessment of the measures it has taken to protect the
Maut’s dolphin must be cognisant of the fact that the Crown is unable to
guarantee outcomes. The Crown notes that there is a wide range of interrelated
factors that influence the health of the Maui’s dolphin population, not all of which
are known or necessarily well-understood. The Crown does not, and cannot,

control all of those factors.

As noted above, the Treaty requires the Crown to take reasonable steps in the
prevailing circumstances to protect the Maui’s dolphin. Those circumstances
include the current status of the Maui’s dolphin as “nationally critical”, which the
Crown acknowledges may require it to take especially vigorous action to ensure
protection. Accordingly, and as set out in more detail below, over time the
Crown has implemented a range of measures to protect the Maui’s dolphin, which
reflect its critically endangered status. The Crown says that these measures are
reasonable in the prevailing circumstances and satisfy the Crown’s Treaty

obligations.

934
935
936
937
938

Wai 898, 7, at [113]; Wai 898, T3, at [150].
Wai 898, 7, at [131]; Wai 898, T3, at [151].
Wai 898, T3, at [152].
Wai 898, T3, at [154].
Wai 898, T7, at [135].
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Further, while the Crown has a Treaty duty to protect the Maui’s dolphin, the
Treaty does not specify how protection should be effected.”” Where the Crown
has a range of options available to achieve protection, it will satisfy its Treaty
obligations if it elects between those options reasonably and in good faith.”* The
principles of the Treaty do not authorise unreasonable restrictions on the right of
a duly elected government to pursue its chosen policy.”! On that basis, a
particular policy decision will not be invalid in terms of the Treaty principles
merely because the Crown has chosen one option for meeting its Treaty

obligations over other available options.

Consistent with its right of kawanatanga under Article I, the Crown has chosen to
implement measures it says are vigorous, effective and reasonable in the prevailing
circumstances to ensure the protection of the Maui’s dolphin. Those decisions
have been made following a robust and Treaty-compliant process which has had
full regard to Maori interests and status of the Maui’s dolphin as ‘nationally
critical’, as well as thorough consideration of a broad range of scientific and

stakeholder evidence, including that of tangata whenua.

Current Management Regimes for the Maui’s Dolphin

644.

The Crown’s Vision Statement for the management of Hector’s and Maui’s
dolphins states that “[the] dolphins should be managed for their long-term
viability and recovery throughout their natural range”.”* The Department of
Conservation (DOC) and the Ministry for Primary Industries (MPI) have
particular statutory roles in relation to the Maui’s dolphin. DOC and MPI have a
variety of tools under their governing legislation which enable an integrated

approach to the management of human-induced threats to the Maui’s dolphin.

The Matine Mammal Protection Act 1978

645.

The Marine Mammal Protection Act 1978 (MMPA) makes provision for the
protection, conservation and management of marine mammals within New
Zealand and New Zealand fisheries waters. The Department of Conservation is

responsible for administering the MMPA. The MMPA protects all marine

939

940
941

942

Attorney-General and Secretary of Commerce v New Zealand Maori Council & Ors [1991] 2 NZLR 129
(Radio Frequency), per Cooke P, at 135.

Ibid.

New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (Lands Case), per Cooke P, at 665-
6606.

Wai 898, T7, at [111].

2879953_1.doc



646.

647.

197

mammals in New Zealand waters. Marine mammals may not be held in captivity
or taken, alive or dead, from their nature habitat without a permit from the
Minister of Conservation.”” The MMPA provides a number of offences for
conduct which contravenes the provisions of the Act. Such conduct is variously
punishable by up to two years’ imprisonment or a fine of up to $250,000, and the

. . . 944
forfeiture of any vessel used in the commission of the offence.

Powers also exist under section 22 of the MMPA to impose further restrictions on
activities within marine mammal sanctuaries (including fishing where the Minister

responsible for fisheries consents).

The Hector’s and Maui’s dolphin were gazetted as a threatened species in 1999,
under the MMPA.”” The Minister may approve population management plans in
respect of threatened species.”® The plans may contain any or all of the matters
listed in section 3E(1) of the MMPA, including: assessments of the status and
degree of risk of mortality of the species, estimates for the determination of
allowable level of fishing related mortality and recommendations to the Minister
of Fisheries of mitigation and information gathering in respect of fishing-related

mortality.

The Fisheries Act 1996

0648.

649.

650.

The Fisheries Act 1996 provides mechanisms through which fishing-related
measures can be implemented to protect the Maui’s dolphin. Such measures are

the responsibility of the Minister for Primary Industries.

Section 15 of the Act enables the Minister for Primary Industries to take measures
the Minister considers necessary to avoid, remedy or mitigate the effects of
fishing-related mortality on Maui’s dolphins in the absence of a population

management plan and after consultation with the Minister of Conservation.”’

The Minister for Primary Industries has the power, pursuant to section 16 of the

Fisheries Act, to implement emergency measures where certain criteria are met.

943
944
945
946
947

Marine Mammal Protection Act 1978, s 4(1).

Marine Mammal Protection Act 1978, s 9.

Wai 898, T7, at [111]; Marine Mammal Protection Act 1978, s 2(3).
Marine Mammal Protection Act 1978, s 3E(1).

Wai 898, T7, at [114].

2879953_1.doc



651.

198

The emergency measures can include prohibiting any fishing in a particular area

and restricting the methods that may be used to fish: section 16(7)(a) and (b).”*

In making any decisions the Minister must bear in mind and conform to the
purposes of the Fisheries Act to provide for the “utilisation” of fisheries resources
while ensuring sustainability. “Utilisation” is defined as conserving, using,
enhancing and developing fisheries resources to enable people to provide for their
social, economic and cultural well-being. “Ensuring sustainability” includes
avoiding, remedying or mitigating any adverse effects of fishing on the aquatic

environment.””

The Maui’s Dolphin Threat Management Plan

652.

653.

654.

The Hector’s and Maui’s dolphin Threat Management Plan (TMP) was first
developed in 2007 to identify and consider all natural and human-induced threats
to the dolphins and to guide management approaches. DOC and MPI work

together to administer the TMP.

The TMP is a living document that comprises all ministerial decisions and
directives since 2007. The TMP is not a statutory document. As a management
plan, the TMP identifies human-induced threats and outlines strategies to mitigate
the threats. The goals of the TMP are to:

653.1  Ensure the long-term viability of Hector’s and Maui’s dolphins is not

threatened by human activities; and

653.2  Further reduce impacts of human activities as far as possible, taking into
account advances in technology and knowledge and financial, social and

cultural implications.”

As set out in the brief of evidence of Stephen Halley, development of the TMP
began in 2007. After a period of public consultation in which more than 2,400

submissions were received,” the then responsible Minister of Fisheries and

948
949
950
951

“Joint Affidavit of Graham Ian Angus and Stephen Halley”, Wai 898, A162, at [62] — [64].
Fisheries Act 1996, s 8.

Wai 898, T7, at [121].

Wai 898, T7, at [117]-[118]; Wai 898, A162, at [62] — [64]; Wai 898, A162, at [11].
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Minister of Conservation announced a number of decisions in July 2008,

including:”

654.1  Extending bans on recreational and commercial set netting in the
entrance to Kaipara and Raglan Harbours, the lower part of Port

Waikato and further into Manukau Harbout;

654.2  Extending the set net bans from four to seven nautical miles offshore

between Maunganui Bluff and Pariokariwa Point;

654.3  Extending the ban on trawl from one to two nautical miles offshore

between Maunganui Bluff and Pariokariwa Point;

654.4  Extending the ban on trawl from one to four nautical miles offshore

between Manukau Harbour and Port Waikato;

654.5 Imposing a ban on recreational and commercial drift netting in the

whole Port Waikato port and river system; and

654.6  Establishing the West Coast North Island Marine Mammal Sanctuary to
restrict seabed mining activities and acoustic seismic survey activities
alongshore from Maunganui Bluff to Oakura Beach covering 2,164 km

of coastline and extending out to 12 nautical miles.

In early 2012, in light of new information indicating a decline in the Maui’s
dolphin population and the by-catch of a Hector’s or Maui’s dolphin, the Minister
for Primary Industries and the Minister of Conservation announced that the
review of the Maui’s dolphin portion of the TMP would be brought forward from
2013.

While the review was conducted, interim protective measures were consulted on

and implemented in July 2012, including:

656.1 A recreational and commercial set net ban out to two nautical miles from

Pariokariwa Point south to Hawera; and

952

Wai 898, T7, at [122]-[123]; Wai 898, T3, at [156]; Wai 898, A162, at [13]-[17].
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656.2  Mandatory observer coverage on all commercial set net vessels between
two and seven nautical miles offshore between Pariokariwa Point and

953
Hawera.

As part of the review, an expert panel of domestic and international specialists
conducted a risk assessment of all the human-induced threats to the Maui’s
dolphin. As stated by (Graham) Ian Angus and Stephen Halley in their joint

affidavit: 954

The estimates of potential mortality represented a subjective but
informed judgement by the risk assessment panel members. The broad
confidence limits for these estimates reflect and acknowledge the high
level of uncertainty in the number of estimated dolphin mortalities, and
variability in the estimates by individual panel members, given the lack of
quantitative information.

The expert panel concluded that commercial set net, commercial trawl and
recreational/customary set net fisheries were the greatest threats to the Maui’s
dolphin.” Oil and gas exploration, vessel strikes and disease are the highest non-
fishing related threats.”” The risk assessment was used to inform the development

of options for the TMP consultation document.””’

MPI and DOC consulted extensively on the range of options. More than 70,000
submissions were received. This consultation process involved tangata whenua
and the breadth of views of tangata whenua were considered in the development

of final advice and presented for the Ministers’ consideration.

In September 2013, the Minister of Conservation gave notice of his intention to
vary the West Coast North Island Marine Mammal Sanctuary under the MMPA,
which involved another separate round of consultation, through which over

. . 958
45,000 submissions were received.”

Following the 2012-13 TMP review process, the Ministers made decisions in
November 2013 about the suite of protective measures to be adopted,

including:959

953
954
955
956
957
958
959

Wai 898, T7, at [128]-[129].

Wai 898, A162, at [30].

Wai 898, T7, at [132].

Wai 898, T3, at [158].

Wai 898, A162, at [24].

Wai 898, A162, at [39] — [41].

Wai 898, T7, at [142]-[145], and [148]; Wai 898, T3, at [159]; Wai 898, A162, at [42].
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Retaining all existing set net measures, including the set net ban out to
seven nautical miles from Maunganui Bluff south to Pariokariwa Point

and out to two nautical miles between Pariokariwa Point and Hawera;

Mandatory observer coverage for any commercial set net vessel
operating between two and seven nautical miles from Pariokariwa Point

960
to Hawera;”

Gathering further information on presence of dolphins and the amount

of fishing effort in the harbours of the west coast of the North Island;

Increasing observer coverage in the west coast North Island trawl fishery
over four years to reach full coverage on vessels within seven nautical

miles offshore;

Developing a Code of Conduct for inshore boat racing off the west

coast of the North Island;

Requiring the Code of Conduct for Minimising Acoustic Disturbance to
Marine Mammals from Seismic Survey Operations (launched in August
2012) to be implemented as a mandatory standard for all territorial and

EEZ waters by reference under section 28 of the MMPA;

Varying the West Coast North Island Marine Mammal Sanctuary to
prohibit commercial and recreational set net fishing between two and
seven nautical miles offshore from Pariokariwa Point to the

Waiwhakaiho River, Taranaki, under section 22 of the MMPA;

Retaining the existing controls over seabed mining out to two nautical
miles along the full length of the West Coast North Island Marine
Mammal Sanctuary and to four nautical miles from south of Raglan

Harbour to north of Manukau; and

Establishing a Maui’s dolphin Research Advisory Group (Maui RAG) to

ensure the Government has the most credible and robust research

960 This restriction now applies from the Waiwhakaiho River to Hawera because of the set net
prohibition put in place by the Minister of Conservation between two and seven nautical miles
from Pariokariwa Point to the Waiwhakaiho River.
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information to make informed decisions on the long-term survival of the

Maui’s dolphin.

Under the TMP, MPI and DOC continue to monitor the Maui’s dolphin
population and the effectiveness of the protective measures. The next review is
scheduled for 2018, but this will be brought forward if new information indicates
a serious decline in the abundance or reproductive potential of the Maui’s
dolphin. Tangata whenua, including the claimants, have the opportunity to
participate in any review of the TMP. Further, DOC and MPI continue to work
with stakeholders on an ongoing basis to identify where they might reduce risk or

further research might be required.”’

To reduce uncertainty and improve information on which management decisions
can be made, since the Ministers’ November 2013 decisions on the review of the
TMP observer coverage on trawl vessels has increased and the Maui RAG has
been established.”” The Maui RAG is tasked with identifying and prioritising
research on Maui’s dolphin to inform management decisions for their recovery
and ongoing conservation. Part of their work programme is to hold two Maui
RAG stakeholder meetings per annum. Iwi are represented at these meetings.
The first meeting was held on 17 June 2014 and the second on 27 November

2014.

The Crown is aware of further information that has become available since the
decisions on the 2013 amendments to the TMP were made. This includes, in
particular, the 2014 recommendations of the International Whaling Commission’s
Scientific Committee (IWCSC) discussed in the affidavit of Dr Elisabeth Slooten

and the closing submissions for Wai 2331.”

% the Crown

As outlined in the joint affidavit of Ian Angus and Stephen Halley,
has reviewed this information and the recommendations. The Crown considers
that the IWCSC’s recommendations reflect different management objectives to
those of the TMP. In particular, the IWCSC does not take into account economic,

social and cultural factors or the various statutory regimes at play (including the

961
962
963
964

Wai 898, A162, at [48].

Wai 898, T7, at [147]-[149]; Wai 898, A162, at [51].

“Affidavit of Dr Elisabeth Slooten”, Wai 898, A161; and Wai 898, 3.4.231, at [5.42 — 5.51].
Wai 898, A162, at [61].
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Fisheries Act, which requires the Minister to take the interests of commercial

965

fisheries into account) " in the formulation of its recommendation.

Furthermore, although Dr Slooten states that she advised the IWCSC on the
effectiveness of the 2012-13 measures in May 2014,” the 2014 recommendations
of the IWCSC were not substantively different from their 2012 recommendations
that were taken into account in the 2012-13 review of the TMP.”” The IWC’s
2012 recommendations were made in the wake of the expert panel’s risk
assessment.”” This risk assessment was done before the mitigation measures were

put in place and the Crown says it is likely that the risk has since decreased as a

result of those measures.

Consequently, the Crown does not consider the recommendations of the IWCSC
warrant reconsideration of the measures the Crown has implemented to protect

the Maui’s dolphin.

Involvement of Maori in Maui’s Dolphin Management Regimes

668. The Crown notes that the participation of Maori in the management regimes for
Maui’s dolphin is provided for in a number of ways.

Fisheries

069. Before taking any action in relation to sustainability measures provided for by Part

3 of the Fisheries Act (except for emergency measures under section 16), the
Minister must conduct consultation in accordance with section 12 of the Act.

Section 12(1)(b) provides:

Consultation

Before doing anything under any of sections 11(1), 11(4), 11A(1), 13(1),
13(4), 13(7) , 14(1), 14(3), 14(6) , 14B(1), 15(1), and 15(2) or
recommending the making of an Order in Council under section 13(9) or
section 14(8) or section 14A(1), the Minister shall—

(b) provide for the input and participation of tangata whenua
having —
@ a non-commercial interest in the stock concerned; or

965
966
967
968

Fisheries Act 1996, ss 8, 12 and 16.
Wai 898, A161 at [5].

Wai 898, A162, at [59].

Wai 898, A161, at [9].
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(i1) an interest in the effects of fishing on the aquatic environment
in the area concerned —

And have particular regard to kaitiakitanga.

Conservation

670.

DOC’s obligations to consult are informed by section 4 of the Conservation Act
1987, which requires the Act to be interpreted and administered so as to give
effect to the principles of the Treaty of Waitangi. This obligation also applies to

the MMPA, as an enactment specified in schedule 1 to the Conservation Act.

Threat Management Plan

671.

672.

673.

Tangata whenua were consulted on the draft TMP in 2007 and the review of the
TMP in 2012-13. Of the submissions on the draft TMP, 29 were from iwi or hapu
groups. In 2012, more than 70 iwi organisations across the west coast of the
North Island were sent letters advising them of the public consultation process on
the review of the TMP.”” Tangata whenua were involved in the consultation and
their views put before the Ministers for their consideration.” The Crown notes
that the claimants for Ngati Te Wehi did not make submissions on the 2012-13

TMP review process, although they had the opportunity to do so.””!

The establishment of the Maui RAG in 2013 provides opportunities for Maori to
engage with ongoing research and community/stakeholder initiatives for the

recovery of the Maui’s dolphin population.””

Claimants have the potential to participate in the Crown’s processes for the
ongoing review of the TMP by making a request to attend the Maui RAG
Stakeholder meetings as an observer or participant. These requests are considered
on a case-by-case basis. Counsel are instructed that the most recent Maui RAG
Stakeholder meeting on 27 November 2014 was attended by individuals
representing Maori groups, including one of the claimants in the urgency

application, Angeline Greensill (representing Nga Hapt o Te Uru).

969
970
971
972

Wai 898, 7, at [138].

Wai 898, A162, at [36].

Wai 898, P6; Wai 2331, A1 at [35]; Wai 898, 3.4.231, at [5.70].
Wai 898, T7, at [146].
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Petrolenm Exploration Permits

674.

675.

676.

When the Government allocates petroleum exploration permits the process is
governed by the Crown Minerals Act 1991 and more particularly the Minerals
Programme for Petroleum 2013 (MPP) In order to meet the Crown’s

responsibility to have regard to the principles of the Treaty, the MPP:

674.1  Provides that iwi and hapa may request that certain land that has been
identified as being of particular importance to the mana of iwi or hapu

not be included in a Petroleum Exploration Permit Round;
674.2  Specifies the matters on which iwi and hapa must be consulted;
674.3  Sets out principles and procedures for consulting with iwi and hapu;
6744  Specifies the matters of which iwi and hapa must be notified;

674.5  Requires all petroleum permit holders to report annually to New Zealand

Petroleum & Minerals’”

(NZP&M) on their engagement with iwi and
hapa whose rohe includes some or all of the permit area or who

otherwise maybe directly affected by the permit.”™

In respect of Block Offer 2014, 99 iwi and hapu were identified as being
potentially affected.”” Preceding consultation, iwi and hapi were invited to
regional meetings to preview the proposed consultation areas. Subsequently,
formal consultation was carried out, with letters sent to all the identified iwi and

hapi inviting written submissions or face to face meetings.”

As noted above, an iwi or hapu can request that certain areas should not be
included in a Petroleum Exploration Permit Round, or that activities within
certain areas be subject to additional requirements. For Block Offer 2014, 11
requests for exclusions or amendments to the consultation areas were received
from iwi and hapu. No submissions from iwi and hapu were related to the West

Coast North Island Marine Mammal Sanctuary or the Maui’s dolphin.””

973

974
975
976
977

New Zealand Petroleum & Minerals is part of the Ministry of Business, Innovation and
Employment and reports to the Minister of Energy and Resources.

“Affidavit of James Stevenson-Wallace”, Wai 898, A163, at [2].

Wai 898, A163, at [8].

Wai 898, A163, at [9] — [10].

Wai 898, A163, at [12].
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If an exploration permit were to be granted in an area that overlaps with the West
Coast North Island Marine Mammal Sanctuary, the permit holder would have to
apply to the relevant authority for other consents before petroleum development

activity could take place.””

The consent process affords Maori (as well as other
interested persons) the opportunity to have their concerns about environmental

effects considered.

Claims before the Wai 898 Inquiry

678.

679.

680.

681.

The claimants allege that the Crown’s policies and practices (particularly the TMP)
concerning the protection of the Maui’s dolphin in Aotea Harbour breach the
principles of the Treaty of Waitangi. They state that the Maui’s dolphin is a taonga
and the Crown has failed to protect adequately the tino rangatiratanga and

kaitiakitanga of Ngati Te Wehi and Tainui over this taonga.””

As the Tribunal is aware, the Wai 2331 claimant, Mr Davis Apiti, brought an
application for an urgent hearing into the adequacy of the Crown’s policies to
protect the Maui’s dolphin from extinction.”® The application was declined by the

Tribunal.”®

The Wai 2331 closing submissions refer to evidence of declining numbers of
Maui’s dolphin from the 1970s, and that the Tribunal should assess the historical
Crown performance in protecting the Maui’s dolphin.” The Crown notes that the
focus of the evidence and cross-examination on the Maui’s dolphin has been
squarely on the contemporary protection regime. The Crown submits that the

Tribunal should approach the matter on that basis.

The Crown notes that the claimants have not challenged the Treaty-compliance of
the process by which the Crown has made its policy decisions concerning the
protection of the Maui’s dolphin, but challenge the ultimate decisions the Crown
has made. The claimants simply do not accept these policy decisions are the

appropriate measures to protect the Maui’s dolphin from extinction.’”

978
979
980

981
982
983

Wai 898, A163, at [20].

Wai 898, 3.4.210, at [13.38] — [13.68]; and Wai 898, 3.4.231, at [5.67].

“Application Seeking an Urgent Inquiry Into the Crown’s Failure to Adequately Protect the Maui’s
Dolphin from Likely Extinction”, Wai 2331, 3.1.2. ‘This claim was supported by the Wai 125
claimant Angeline Greensill: see “Statement of Claim”, Wai 2481, 1.1.1.

“Ruling of Judge Ambler on the Maui’s Dolphin Urgency Application”, Wai 2331, 2.5.3.

Wai 898, 3.4.231, at [5.31] and [5.34].

Wai 898, P6, at [20] and [29]-[30]; Wai 898, 3.4.210, at [13.38] — [13.68].
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The Crown submits that, consistent with its kawanatanga right under Article 1, it
was entitled to make such decisions. The Crown followed a Treaty-compliant
process in making decisions on the best options for protecting the Maui’s dolphin.
The Crown submits the options it adopted were reasonable in the prevailing

circumstances and give effect to its Article II obligations.

The claimants in their claim-specific closing submissions state that the annual
fishing-related deaths of Maui’s dolphins are higher than the population can
sustain, but they refer to the expert panel’s risk assessment, which was conducted

before the 2013 measures were adopted.”™

Further. the Crown notes that a number of the measures Mr Apiti (Wai 2331
claimant) argued during the Wai 898 hearing would strengthen the protection of
the Maui’s dolphin have since been adopted; namely, increased observation and
monitoring of fishing vessels and further research on what is required to protect
the species, and the variation of the West Coast North Island Marine Sanctuary to

increase the set net restrictions.”®

In the course of the application for an urgent hearing, Mr Apiti contended that
the only effective measures for protecting the Maui’s dolphin are to ban gillnet
and trawl net use from the shoreline to the 100 metre depth contour and to ban
oil and gas exploration in all areas where the Maui’s dolphin are found.”™
However, not all Maori support the measures advocated for by the claimants.
Submissions on the draft TMP on its impact on customary fishing were largely
against the protective measures proposed. Te Ohu Kaimoana submitted that the
proposed measures would impose unnecessary restrictions on hapu and iwi use of

: : . 987
commercial and non-commercial fisheries settlement assets.

Stephen Halley observes in his brief of evidence, in the context of the 2012-13

review of the TMP:”*®

Submissions received from iwi, not exclusive to Te Rohe Potae, were
supportive of a collaborative or integrated approach to the management
of human-induced threats on Maui’s dolphin. Some submissions were
supportive of a complete ban on set net and trawl activity to provide

984
985
986
987
988

Wai 898, 3.4.210, at [13.39] and [13.65].

Wai 898, PG, at [30].

Wai 898, P6; Wai 2331, A1, at [36], [39] and [42]; Wai 898, 3.4.231 at [5.49] — [5.51]; [5.53] — [5.67].
Wai 898, T7, at [118]-[119]; Wai 898, A162, at [12].

Wai 898, T7, at [141].
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greater protection for the dolphins. Others considered information too
uncertain or unfairly balanced towards the detriment of the fishing
industry.

As Judge Ambler noted in his decision declining the application for urgency, the
failure of Mr Apiti and Ngati Te Wehi to participate in the 2012 review of the
TMP undermines their challenge of the effectiveness of measures adopted by the

Crown. Judge Ambler observed:

In my view, it is extremely difficult for a claimant in the position of Mr
Apiti — who has chosen not to participate in the very process designed to
review the Crown policy of which he complains — to successfully apply
for an urgent hearing into the Crown policy resulting from that review
process...certainly, that approach may not be appropriate where a
claimant says the Crown’s processes are themselves flawed and in breach
of the Treaty. But Mr Apiti does not make that complaint.

While those observations were made in the context of deciding whether to
approve an application for an urgent hearing, the Crown submits that the
claimant’s failure to participate in the process to review Crown policy is also

relevant to the merits of his substantive claim.

As outlined earlier, in developing environmental management regimes there is
always a wide range of factors and a large number of interests that the Crown
must consider and balance carefully. That is by no means an easy task. In the
present case, the interests include protecting the Maui’s dolphin and reversing its
current status as nationally critical. However, economic and fisheries interests,
including Maori commercial fisheries interests, must also be considered. In
adopting its suite of protective measures, the Crown has considered the broad
range of options in light of the scientific evidence (including the level of
uncertainty), public submissions and the economic, social and cultural impact of

the various options.

The Crown considers that much of the human-induced risk to the Maui’s dolphin
population has been mitigated by the protective measures adopted. In particular,
the set net related measures adopted in 2012 and 2013 removed any residual risk
in the area where the Hector’s or Maui’s dolphin was caught in 2012 and extended

the protection where the risk assessment identified an area of greater residual

risk.””

989
990

Wai 2331, 2.5.3, at [87].
Wai 898, A162, at [43].
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091. The Crown accepts that there is an unknown level of residual risk of fishing-
related mortality. The residual risk is posed at what is thought to be the margins
of the Maui’s dolphins’ distribution, where their presence is considered rare and

infrequent.””’

692. There is significant uncertainty in terms of the Maui’s dolphin’s distribution and
the risk of fishing-related mortality. As Stephen Halley observes in his brief of

evidence:””

Where there is overlap between fishing activity using set net (in
particular) and the range of Maui’s dolphin there is a risk of mortality.
The amount of risk varies depending on the number of dolphins in an
area and the amount of fishing effort. However, there is uncertainty in
the information used to determine dolphin distribution, distribution of
fishing effort and what spatial overlap means in terms of risk of
mortality.

093. As explained earlier in these submissions, the Crown has implemented measures
to improve information about the interaction between the Maui’s dolphin and
fishing activities precisely to address this uncertainty and to enable informed
management decisions to be made to mitigate the fishing-related risk to the Maui’s

dolphin, while providing appropriate fishing opportunities.

Allocation of petroleum exploration permits

094. The Crown notes that some claimants have raised concerns about the allocation
of petroleum exploration permits in the West Coast North Island Marine
Mammal Sanctuary.”” As discussed above, in the formal consultation process on
the 2014 tender process for the allocation of petroleum exploration permits
(Block Offer 2014) none of the submissions from iwi or hapu requested the

exclusion of the consultation area for reasons relating to the Maui’s dolphin.

095. However, in response to requests from the Auckland Council and the Waitakere
Rangers Local Board for the areas within the West Coast North Island Marine
Mammal Sanctuary to be excluded, the Crown noted that there were already

protections in place to protect the Maui’s dolphin, including the Code of Conduct

91 Wai 898, T7, at [150].
92 Wai 898, T7, at [135].
93 Wai 898, PG; Wai 2331, A1, at [38]; Wai 898, 3.4.210, at [13.34].
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for Minimising Acoustic Disturbance to marine Mammals from Seismic Survey

Operations.””

When considering requests for exclusion of sites of sensitivity, the Minister of
Energy and Resources noted the importance iwi and hapu attach to areas of local,
cultural (including wahi tapu) and historical significance and the responsibility of
the Government to ensure that such areas of significance are actively protected
from development where appropriate. The Minister of Energy and Resources
considered that the broad framework of legislative, regulatory and operational
provisions provides for the active protection of sites of cultural sensitivity and
addresses many of the concerns that submitters raised about the potential adverse
environmental effects of petroleum exploration activity.”> These provisions

include but are not limited to: **°

096.1  The Resource Management Act 1991, which regulates the environmental
effects of petroleum exploration activity within the coastal marine area

(out to 12 nautical miles offshore).

096.2  The Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Act 2012, which regulates the environmental effects of

petroleum development activity from 12 nautical miles offshore.

096.3  The recently updated Health and Safety in Employment (Petroleum
Exploration and Extraction) Regulations 2013, which govern workplace

safety in petroleum exploration and extraction.

096.4  The Crown Minerals Act 1991, which requires permit holders to obtain
an access arrangement with landowners before any prospecting,
exploration or mining takes place. The Crown Minerals Act also
encourages long-term productive relationships between permit holders

997
1

and iwi, and in particular requires Tier permit holders to submit an

annual report on iwi engagement to NZP&M.

096.5 The operational role of NZP&M in supporting the successful
engagement between iwi/hapt and successful Block Offer 2014 biddets.

994
995
996
997

Wai 898, A163, at [13].

Wai 898, A163, at [17].

Wai 898, A163, at [14] — [16].

Tier 1 permits include all petroleum permits.
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This includes actively facilitating their relationship by providing
introductions where appropriate so that iwi and hapu have an
opportunity to provide further information to companies operating in
their rohe in relation to particular sites of local, cultural (including wahi

tapu) and historical significance.

During selection of areas for tender, in deciding which areas to recommend for
tender officials gave consideration to areas of sensitivity including Schedule 4 land
(including marine reserves), World Heritage Sites and marine mammal sanctuaries.
In addition, any such land that fell under clause 3.1 of the Minerals Programme

for Petroleum 2013 was removed.””

Even where an exploration permit is granted, a permit holder requires other
regulatory consents before any activity can commence, as NZP&M does not
regulate, for example, the environmental effects of activity under permits. This is
dealt with under the Resource Management Act 1991 if it is onshore (or out to 12
nautical miles) or by the Environmental Protection Agency in the case of off-

shore permits beyond 12 nautical miles.

As a consequence of the broad regulatory framework in place, if an exploration
permit is granted in an area that overlaps with the West Coast North Island
Marine Mammal Sanctuary, the permit holder would have to apply to the relevant

authority for other consents before petroleum development activity could take

1000

place

998

999
1000

Wai 898, A163, at [18]. Clause 3.1 of the MPP lists areas of land which is unavailable for
permitting on request of iwi due to its particular importance to their mana.

Wai 898, A163, at [19].

Wai 898, A163, at [20].
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TOPIC 23 - SOCIAL AND CULTURAL ISSUES

Introduction

700.

These closing submissions respond to specific aspects of claimant closing
submissions concerning social and cultural issues. In addition to the submissions
outlined below, the Crown relies on its generic closing submissions in respect of

. . 1001
social and cultural issues.

Employment: Wai 1499 (Ngati Mahuta)
The claim

701.

702.

The Wai 1499 claimant makes allegations in relation to employment opportunities
on Taharoa C Block, which is mined for iron sand by New Zealand Steel.
Claimant counsel states that the mining licence agreement between the Maori
owners and New Zealand Steel included a term that New Zealand Steel would “as
far as possible draw on local employment for the mining labour force”.'"”
Claimant counsel submits, however, that few local Maori have been hired, and

largely only for manual labour.'”

According to claimant counsel’s summary of
the evidence, this is due to a lack of suitably qualified Rohe Potae Maori to carry

out other available jobs."""*

Claimant counsel asserts that “[b]y assuming control of the lands that the
claimants had a property guarantee over, the Crown created an analogous trustee-
beneficiary relationship”.'"  Claimant counsel argues that, as a result of this
relationship, the Crown had a duty to actively protect the claimants’ interests,
including “by ensuring that the Company assured the claimants that they would be
employed by the Company as well as being trained, if the claimants required
training”.'" Claimant counsel submits that the Crown had an opportunity to be

involved in the lease discussions, and that while Crown Law and the Mines

Department did have some input into the lease arrangements, this was limited to

1001

1002

1003

1004

1005

1006

Closing Submissions of the Crown on Social and Cultural Issues, Wai 898, 3.4.286.
Closing Submissions for Wai 1499, Wai 898, 3.4.171(a) at [260].

Wai 898, 3.4.171(a) at [266].

Wai 898, 3.4.171(a) at [267].

Wai 898, 3.4.171(a) at [270].

Wai 898, 3.4.171(a) at [272].
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matters of mining operation. In claimant counsel’s submission, this was in breach

of the Crown’s duty to ensure the protection of the claimants’ interests.'"”

Crown response

703.

704.

705.

706.

The Crown submits that the mining lease forms a contract between the
Proprietors of Taharoa C and New Zealand Steel Limited. The Crown is not a
party to that lease and therefore has no ability to enforce any of the provisions of

that document.

The Crown notes that claimant counsel asserts the lease contains a provision that
“as far as possible draw on local employment for the mining labour force” and
that provision does not contain any stipulation that local labour must be used.
Claimant counsel states that some local Maori have been employed but that

employment has been restricted to manual labour.""”

The Crown notes that claimant counsel sources the assertion that the lease
includes that provision to the Cleaver report.mg However, Mr Cleaver states he
did not locate a copy of the final lease and only obtained a copy of a draft of the

lease.

The Crown submits that, with respect, the Tribunal should not make a finding of

Treaty breach against the Crown on this issue for the following reasons:
706.1  The lease is between a private company and Maori;
706.2  The Crown is not a party to that lease; and

706.3  There is some uncertainty whether the lease actually contains a provision
that the company would “as far as possible draw on local employment

for the mining labour force”.

Discrimination: Wai 1962

The claim

707.

Claimant counsel refers to evidence of incidences of racial discrimination, in the

form of racial segregation, experienced by the claimants in the Pio Pio and

1007

1008

1009

Wai 898, 3.4.171(a) at [273].
Wai 898, 3.4.171(a) at [266].

P Cleaver, “Maori and Forestry, Mining, Fishing, and Tourism Industries of the Rohe Potae Inquiry District
1880-20007, Wai 898, A25, at 255.
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1010

Pukekohe picture theatres from the 1940s to the 1960s. Evidence given by
other claimants of alleged discrimination, including segregation at the Piopio
picture theatre,'”"" Maorti being banned from the Ohura valley “Cossie club”'’"?

and discriminatory treatment of Maori at hotels,"""’

is also cited in support of the
claim that, “in the absence of clear legislation outlawing it, Maori in New Zealand
were subjected to acts of racial discrimination until the enactment of the Race

Relations Act 19717.1%

The Wai 1962 claimants say that as a result of the Crown’s inaction, they have

suffered humiliation and a consequent diminution of mana.'""’

The Wai 1962 claimants allege that the Crown, in breach of the Treaty principles
of active protection, partnership and good faith, “failed to prevent or outlaw racial
discrimination in New Zealand until the enactment of the Race Relations Act

19717.'"' Claimant counsel submits that the Crown:

709.1  should have acted to ensure protection from discrimination was
implemented when it supported the UN Declaration Against Racial

Discrimination in 1965;""

709.2  should have implemented such protection when it signed the

Declaration in 1966;""® and

709.3  continued to breach its duties to Maotri until the enactment of the Race

Relations Act 1971.""

Crown response

710.

In response, the Crown records that the instances of discrimination referred to by

the Wai 1962 claimants were carried out by private individuals and not by the

1010

1011

1012

1013

1014

1015

1016

1017

1018

1019

Closing Submissions for Wai 1962, Wai 898, 3.4.172 at [33] to [35].
Wai 898, 3.4.172 at [37].
Wai 898, 3.4.172 at [40].
Wai 898, 3.4.172 at [41].
Wai 898, 3.4.172 at [44].
Wai 898, 3.4.172 at [60].
Wai 898, 3.4.172 at [10].
Wai 898, 3.4.172 at [56].
Wai 898, 3.4.172 at [57].
Wai 898, 3.4.172 at [58].
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Crown or on behalf of the Crown. The Crown’s ability to prevent such behaviour

is limited to the enactment of legislation and the enforcement of such legislation.

The Crown says that the Race Relations Act 1971 was enacted to affirm and
promote racial equality in New Zealand and to implement the International
Convention on the Elimination of All Forms of Racial Discrimination (the
Convention).”™ In accordance with Article 19, the Convention entered into force
on 4 January 1969. The Race Relations Act 1971 came into force on 1 April
1972."%" New Zealand ratified the Convention on 22 November 1972. In the
absence of any technical evidence on the process undertaken by the Government
in implementing the Convention, the Crown submits it would be unsafe to make
any finding as that the Crown breached the Treaty owing to any delay in enacting

anti-discrimination legislation.

The Crown also submits that in assessing the claim it is important to consider the
historical context. The discussion and subsequent signing of the Convention in
the 1960s demonstrates the international community was only then considering
these issues. The evidence detailed by the claimants refers to instances of racial
segregation from the 1940s to the 1960s. The Crown submits that there is no
evidence to demonstrate that the Crown was somehow behind the international

community in seeking to deal with these issues.

Finally, the Crown repeats its submission in its generic closing submissions on
social and cultural issues that the Crown accepts it has an obligation under Article
III to treat all of its citizens equally, and any allegation of discrimination would
have to be assessed having regard to the identity of the perpetrator, whether
concerns were raised and to whom, and what the outcome was of any concerns

raised.'"®

Iwi Identity: Ngati Hikairo (Wai 1112, Wai 1113, Wai 1439, Wai 2351 and Wai

2353)

The Claim

714.

The claimants assert that Ngati Hikairo are an independent iwi and that it is up to

)23

Ngati Hikairo what they call themselves.'”” However, the claimants submit that

1020

1021

1022

1023

Race Relations Act 1971, Long Title.

Race Relations Act 1971, s 1(2).

Wai 898, 3.4.280, at [76].

Closing Submissions for Ngati Hikairo, Wai 898, 3.4.226 at [471].
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the Crown has failed to recognise Ngati Hikairo’s status as an iwi, with the
consequence that it is excluded as kaitiaki of its taonga and whenua."” Two of

the claimants’ key complaints are:

714.1  While the Tainui Maori Trust Board has recognised Ngati Hikairo as an
iwi, " the Crown has recognised Ngati Hikairo as a hapi under Waikato
and Ngati Maniapoto in multiple Treaty settlement processes, including
the 1946 and 1995 Raupatu Settlements, the Terms of Negotiation
between the Crown and Ngati Maniapoto and the 2010 Waikato Awa

settlements.'"*

714.2  The Crown has failed to recognise Ngati Hikairo as an iwi in the iwi

1027 :
The claimants refer to

classification section of the national census.
evidence of Mr Spelman that Statistics New Zealand declined Ngati
Hikairo’s application for inclusion as a separate iwi classification in 2009.
The claimants submit that Statistics New Zealand’s criteria are “unclear
and subjective, appear to have been unilaterally developed and to be
unilaterally subject to change.”"" The claimants state that they have not
had an opportunity to participate in a review process, and submit that
the effect of Ngati Hikairo’s non-inclusion is that their census

respondents are likely to be included in the statistics for other iwi.""”

Crown Response

715.

In response to the Ngati Hikairo claimants’ allegations relating to the
identification of Ngati Hikairo in the Crown’s Treaty settlement process, the
Crown repeats its submissions on tribal identity in its generic submissions on

. . 1030
social and cultural issues.

In particular, the Crown highlights, as the Ngati
Hikairo claimants have noted, that iwi identity is a matter for whanau, hapu and
iwi to determine; such matters are internal to the group. Further, the Crown
submits that the definition of groups within Treaty settlements is fundamentally

affected by a number of non-Crown factors, including the way in which groups

1024

1025

1026

1027

1028

1029

1030

Wai 898, 3.4.226 at
Wai 898, 3.4.226 at
Wai 898, 3.4.226 at
Wai 898, 3.4.226 at
Wai 898, 3.4.226 at [514].

Wai 898, 3.4.226 at [514]-[515].
Wai 898, 3.4.286, at [133]-[139].

—

473].

480]-[482].

481] and footnote [549].
510].

—_— —

—_ —
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choose to assert their tribal identities. The Crown submits that those identities
can change over time, including as a result of inter-marriage, movement of

populations, and for reasons of political expediency.

Any definition of a settling group within settlement legislation is likely to reflect
these and other complex factors. The Crown submits that, in the absence of any
analysis of these factors, there is an insufficient basis on which to make a finding

that the Crown has acted in breach of the Treaty or its principles.

In response to the claimants’ allegations relating to Ngati Hikairo’s application to
Statistics New Zealand to be classified as an iwi for statistical purposes, the Crown
disputes the claimants’ allegation that the absence of Ngati Hikairo in the iwi
classification guide would mean “many [Ngati Hikairo] people would not realise
that they could choose to state Ngati Hikairo and would tick the Ngati Maniapoto
box instead.”'™" The Crown notes that the census form includes ‘free text® fields
for respondents to indicate the name of their iwi. Tony Spelman, who gave

1532 and conceded that

evidence on behalf of Ngati Hikairo, accepted this,
respondents are able to respond to the question regarding their iwi affiliation with
any grouping to which they are affiliated.'”” Mr Spelman also accepted that the
2013 supplementary guide to the census stated that the iwi classification section
was a guide only and that all iwi names are counted whether or not they were
listed."”” The Crown submits that the availability of a free-text answer, combined
with a note that the guide was simply that, indicated to respondents that they

could select their affiliations as they wished. The Crown did not seek to control

that choice.

The Crown also submits that the claimants’ evidence fails to demonstrate that
Statistics New Zealand was not clear on the process to be followed."™ The
claimants cite excerpts from the “Project Review and Closure Report”, a report in
relation to the iwi classification update for census 2011 project, in support of their
claim. The Crown submits, however, that while that report did note that some

earlier direction from the Standard Governance Board would have been helpful in

1031

1032

1033

1034

1035

Brief of Evidence of Tony Spelman, Wai 898, N18, at [31].

Answers to Crown questions of cross-examination by Tony Spelman, Wai 898, N18(c), at [2.1.1].
Wai 898, N18(c), at [2.1.2].

Wai 898, N18(c), at [2.1.4].

Wai 898, N18, at [30].
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1036

assessing applications, it is also stated that the “project team followed the

process, and consistently applied good principles”.'””’

This claim raises broad questions about the Crown’s role in the recognition of iwi
identity. Consistent with its generic closing submissions on tribal identity, the
Crown submits that the preservation of tribal identity is not a matter within the
Crown’s responsibility and control: iwi identity is a matter for iwi, hapu, and
whanau to determine. At a general level, the Crown submits that debates between
groups as to the recognition of iwi identity are appropriately dealt with by those

groups.

The Crown submits that its actions in relation to Ngati Hikairo’s identity have

been Treaty compliant.

Moveable Taonga
Wai 1500

721.

722.

Mr Henry, on behalf of Tuarau Te Tata Henare Whanau, gave evidence that Te
Karu Te Kemo (the blinking eye) was passed down to him and is currently held at
Te Papa Museum with other Waikato-Maniapoto taonga, including Uenuku and

1038

Maungarongo. The claimants seek the return of Maungarongo, the taiaha of

Wahanui Te Huatare, ™ from Otago Museum to the whanau and iwi.'*"

The Crown submits that its alleged role in the transferring of the custody of this
taonga is unclear from the evidence, nor is it clear whether Maungarongo is
housed at Te Papa or the Otago Museum. In the absence of such evidence, the
Crown says no finding of Treaty breach can be established, and nor can the

Crown respond in any further detail.

Wai 1112, 1113, 1439, 2351 and 2353

723.

Ngati Hikairo witnesses gave evidence about a taonga known as Taumata Atua,

found at Tiritirimatangi. According to evidence given by Barbara Moke, it was

1041

likely one of the earliest taonga in the Kawhia area”™ and was deliberately buried

1036

1037

1038

1039

1040

1041

Index to Annexures for Brief of Evidence of Tony Spelman, Wai 898, N18(a), at 63.
Wai 898, N18(a), at 64.

Wai 898, 3.4.160 at [9].

Brief of Evidence of John Hone Arama Tata Henry, Wai 898, O16 at [15].

Wai 898, 3.4.160 at [9].

Brief of Evidence of Barbara Ann Pareatai Moke, Wai 898, N35 at [§].
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in a cliff overlooking Kawhia moana to protect the people and for important
spiritual reasons."”™ It was not lost when it was unearthed by two boys."" Ms
Moke describes how Taumata Atua was part of a Te Maori exhibition that
travelled to America, during which it was accompanied by respected elders.'"
According to the claimants it is currently in Waikato Museum, protected under

1045

the name Te Arikinui, Dame Te Atairangikaahu. John Pouwhare’s evidence

was that the people want it returned to Tiritirimatangi.'"*" Frank Kingi Thorne

expressed a similar perspective, saying its: “place and purpose is at Tiritirimatangi

in order to protect the descendants of Rakataura and Hoturoa.”"™"’

The Crown notes that his Honour, Judge Ambler, questioned Mr Thorne about
the practicalities of the return of the Taumata Atua. The following exchange

occurred:

Judge Ambler

Yes. Finally can I take you to #A98(b). At paragraph 3 at the bottom of
that paragraph, you refer to the Taumata Atua is found.

Frank Thorne

Yes.

Judge Ambler

And you talk about its proper place being on Tiritirimatangi and 1
understand the sentiments of what you say, but I just do not understand
how that is practically done today with the risk of further fossicking and
people taking —

Frank Thorne

Ae, ae.

Judge Ambler

— 50 how do you address that in the modern day?

Frank Thorne

That’s a good question. I live in amongst Ngati Maru and Ngati Maru is

dealing with the same situation with another Taumata Atua called Maru
Tuahi which they’re trying to deal with how do they return it back into

1042

1043

1044

1045

1046

1047

Wai 898, N35 at [8] and [14].

Wai 898, N35 at [8].

Wai 898, N35 at [12].

Wai 898, N35 at [11].

Brief of Evidence of John Tukotahi Pouwhare, Wai 898, N34 at [16].
Transcript of Hearing Week 7, Wai 898, 4.1.12 at 36.
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their rohe and should it be returned back into their rohe. The same
issues are, you know, are we spiritually and culturally capable of dealing
with that and is it, who’s going to protect it and is it protectable if it’s in

an

open farmed area which is eroding. There’s all kinds of issues, but

that’s the constant sentiment from the whanau that it doesn’t belong in a
museum, that if it’s not going to be put back on the land, then it should
somehow be imbued in the harbour, but then the same issue is going to
come up so that is an issue that we need to try and figure out.

725. The Crown is not aware of any specific allegation of Crown wrongdoing in

relation to the Taumata Atua, but submits that the exchange between Mr Thorne

and Judge Ambler highlights the practical difficulties encountered in the

management and protection of taonga.

Wahi tapu

Construction of the North Island Main Trunk Railhway

726. A number of claimants have raised issues relating to interference with or damage

to urupa

and other wahi tapu during the construction of the railway line." The

Crown notes that these takings have been responded to in the Crown’s generic

submissions on the North Island Main Trunk Railway."

)49

Claims relating to the Resource Management Act

727. A number of claims raise allegations that the Resource Management Act 1991

(RMA) and its processes do not provide adequate protection for wahi tapu. For

example:

727.1

727.2

The Wai 2134 claimants submit that the Crown has failed to protect
wahi tapu from degradation with respect to the Aotea Estate

subdivision.'™”

They say that Environment Waikato granted a permit to
Aotea Estate Limited in 1998 in relation to a subdivision on the Aotea
Harbour Peninsular, even though, they allege, their evidence

demonstrates that no consultation with local Maori occurred.'™!

The Wai 1410 (Ngati Te Wehi) claimants allege that the Crown has

caused or allowed environmental degradation in their rohe, leading to the

1048 See for example: Closing Submissions for Wai 762, Wai 898, 3.4.170(a) at [337]-[358]; Counsels’ Closing
Address for Ngati Tatakamoana and Ngati Hopu, Wai 898, 3.4.156, at [4.1]-[4.10]; and Closing Submissions
for Ngati Raerae, Wai 898, 3.4.175(b), at [40]-[42].

1049 Closing Submissions of the Crown on the North Island Main Trunk Railway, Wai 898, 3.4.293 at [391]-[411].
1050 Closing Submissions on behalf of Ngati Patupo-Aotea, Wai 898, 3.4.214 at [4.5].
1051 Wai 898, 3.4.214 at [4.6(a)].
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loss of significant wahi tapu and resources, including at Maukutea.'” A
number of resource consent applications were made in respect of the
Maukutea subdivision. The claimants say that one application to

1053

subdivide was granted despite opposition, ~ and that the only option for

iwi to express their values, concerns and expectations about the

)54

subdivision was through the submissions process.'”™ They say that

consent conditions were ignored and developers continued to desecrate

—q - . . . 1055
wahi tapu despite being made aware of their presence.

727.3  Both the Wai 2134 and the Wai 1410 claimants say that the Crown failed
to provide any guideline or direction to those seeking to build on or near

Maori land and wiahi tapu.' ™

In response, the Crown refers to its submissions on the availability of “widespread
consultation” under the RMA,'”" and the adequacy of the RMA in providing
protection for Miori interests. ™ The Crown submits that its duty in this context
is to ensure that the legislation under which decision makers operate is Treaty
compliant. Particular decisions made under the RMA by local authorities and the

Courts are not decisions made by or on behalf of the Crown.

The Crown also submits that, while over time it has undertaken initiatives and
enacted legislation to protect wahi tapu, it cannot absolutely prevent interference
with, or damage to, the wahi tapu of Rohe Potae Maori. Other groups, including

land developers, play an important role.

In response to the specific claims above, the Crown refers to evidence given by
David Robson on behalf of Heritage New Zealand Pouhere Taonga. Mr Robson
gave evidence in relation to site damage at Maukutea, Aotea."”” He explained the

sequence of events as follows:

1052

1053

1054

1055

Closing Submissions on behalf of Davis Apiti regarding Land Development at Aotea Harbour, Wai 898,
3.4.216 at [3.5].

Wai 898, 3.4.216 at [3.8(b)].
Wai 898, 3.4.216 at [3.8(d)].
Wai 898, 3.4.216 at [3.8(e) and (f)].

1056 Wai 898, 3.4.214 at [4.9]; Wai 898, 3.4.216 at [3.13].

1057

1058

1059

Wai 898, 3.4.286, at [96).
Wai 898, 3.4.286, at [107]-[112].

Statement of evidence of David Nikorima Robson on behalf of Heritage New Zealand Pouhere Taonga, Wai
898, T10, at [28]-[34].
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The original archaeological site assessment and resource consent of 1998

d. 1060

were sighted by Heritage New Zealan The archaeological sites,
including a pa site, were avoided by the development, and a condition
was included in the resource consent that Heritage New Zealand was to

: : : : 1061
be advised if any unrecorded archaeological material was uncovered. ™

In 2003, work was undertaken on the subdivision in relation to
archaeological sites for which an authority had not been granted.""” The
contractor was advised to cease work immediately once photos were
shown to the Regional Archaeologist in Tauranga of two shell middens

that had been substantially modified and shell scatters on the slopes.'"*’

No further intact sites were identified but an authority to complete the
works was sought. The applicant was required to consult and meetings
were held on-site and at marae. The development was strongly opposed

et - 1064
by a number of marae, iwi and hapu. ™

An authority was granted on the basis of adequate consultation and the
fact that the midden sites were already substantially destroyed. The
decision was appealed to the Environment Court by Ngati Te Wehi.
Mediation occurred and it was agreed that the pa site was to be protected
by a heritage covenant, and the correct iwi authority was to be included
on the authority document. Procedures for authority applications in
relation to future house construction at Maukutea were also

developed.'”

731. The Crown submits that the above description of events demonstrates the reality

that legislation and Crown initiatives are only one part of the solution in

protecting wahi tapu, but that the legislation and the Crown’s actions have been

Treaty compliant in this case. The Crown submits that engagement with Heritage

New Zealand at an early stage, both by developers and iwi, hapu, local authorities

1060 Wai 898, T'10, at [28
1061 Wai 898, T10, at [28

1062 Wai 898, T10, at
1063 Wai 898, T10, at

30

1064 Wai 898, T10, at [32
1065 Wai 898, T10, at [33
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and the general public, is required to ensure protection is timely and therefore

effective.
Rongomai Te Kikara
732. The Wai 587 claim (Ngati Péhi me Ngati Te Kanawa) in part concerns Rongomai

Te Kakara, a kohatu wahi tapu on the Tawarau River that was revered as an

ancient gathering place for healing."” Claimant counsel submits that “the Crown

allowed the destruction and desecration of wahi tapu by allowing Clearwater

Hydro Ltd. to destroy ... Rongomai Te Kakara by dynamite in order to allow a

direct route for the Tawarau dam pipes intake.”"""’

733. The claimants’ allegations include that:

733.1  The initial letter on 11 July 2006 seeking the agreement of the Marokopa
Marae Committee to the original proposal using a pipeline along Speedy
Road was misunderstood by the hapu, but came to be used as showing
their consent in the Resource Management Act process despite changes
in the pipeline route.""”

733.2  There was inadequate consultation with Ngati Te Kanawa and Ngati
Péhi during the consent process, and their opinions and beliefs were
ignored."”

733.3  Crown processes, officials and legislation failed to reveal “plans to allow
Speedys Road Hydro Ltd full access to Wahi Tapu sites in order to
harness the Tawarau River for their commercial projects”, and that led to
the desecration of wahi tapu in breach of the Crown’s duty of active
protection.'””

734. The Crown acknowledges the anguish caused by the destruction of Rongomai Te

Kakara. The Crown submits, however, that Treaty-compliant processes were

available to assist with the protection of Rongomai Te Kakara. Ms Willison-

1066

1067

1068

1069

1070

Closing Address of Counsel for Wai 587 Claims Ngati Péhi me Ngati Te Kanawa, Wai 898, 3.4.177 at [6.1].
Wai 898, 3.4.177 at [6.5].

Wai 898, 3.4.177 at [6.14].

Wai 898, 3.4.177 at [6.18]-[6.19].

Wai 898, 3.4.177 at [6.20]-[6.22].
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Reardon agreed with the Tribunal that engaging in these processes to ensure

protection was important:'""'

Judge Ambler

The other point I just wanted to raise with you was that regardless of the
resource consent process, I imagine that that land owner may have been
able to blow up that rock many years before. And so that to me suggests
that there is a real challenge to you and others to take those steps in
terms of the processes available to have those wahi tapu identified so
that there is some protection. Would you agree with that?

Natasha Willison-Reardon

Yes, ae.

735. Mr Robson gave evidence of Heritage New Zealand’s role in this matter. He

736.

explained that Heritage New Zealand was asked on 24 February 2010 to help
protect Rongomai Te Kakara, but “[bly the time Heritage New Zealand was
informed it was too late to trigger the interim registration provisions to delay the
works”.""” Subsequent delay of works by the Waikato Regional Council provided
time for information on the rock to be found."” However, as Mr Robson details,
no archaeology was present to force avoidance of the site: “[i]f archaeology such
as burials or rock art had been found there, then the significant Maori values and
the adverse effects on those values may well have merited declining an
authority”.'”™ Mr Robson explains that if Heritage New Zealand were informed
earlier, registration as a wahi tapu may have been possible, and the New Zealand
Historic Places Trust (as it then was) may have submitted on the resource consent

and supported any subsequent appeal."’”

Crown counsel questioned Ms Willison-Reardon on the claimants’ engagement
with Heritage New Zealand:""™
Geoffrey Melvin

Had you notified or taken steps to register your sites with the New
Zealand Historic Places Trust —

1071

1072

1073

1074

1075

1076

Hearing Week 12 Transcript, Wai 898, 4.1.21, at 988.

Wai 898, T10, at [49].

Wai 898, T10, at [49].

Wai 898, T10, at [50].

Wai 898, T10, at [51].

Hearing Week 12 Transcript, Wai 898, 4.1.21, at 979- 980.
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Natasha Willison-Reardon

Yes.

Geoffrey Melvin

— before 20067

Natasha Willison-Reardon

In 2000. Specifically for these sites.
Geoffrey Melvin

Yes, I understand that in the course of this issue arising you approached
the New Zealand Historic Places Trust to attempt interim registration of
the wiahi tapu.

Natasha Willison-Reardon
Yes.

Geoffrey Melvin

Is that correct?

Natasha Willison-Reardon

Yes.

737. It is unclear from this exchange whether Ms Willison-Reardon was referring to
earlier involvement with Heritage New Zealand to that detailed by Mr Robson.
However, the only reference to engagement with Heritage New Zealand in Ms
Willison-Reardon’s affidavit is in early 2010."”" On this basis, it is reasonable to
conclude that Heritage New Zealand was not approached on this specific issue

until this date.

738. The Crown submits that the destruction of Rongomai Te Kakara is extremely
unfortunate, but that the Crown evidence demonstrates the availability and utility
of protective measures, provided they are engaged at an early stage. The Crown
refers to Mr Robson’s evidence on the advocacy provided by Heritage New
Zealand on the management and protection of wahi tapu and taonga in relation to

: : : 1078
planning documents, including resource consents.

739. The Crown also acknowledges Mr Robson’s evidence as to the need for local

authorities to support the involvement of iwi/hapt and agencies such as Heritage

1077 Statement of Evidence Natasha Willison-Reardon mo Wai 587, Wai 898, S49, at [118].
1078 See Wai 898, T10, at [54]-[56].
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New Zealand at the outset where projects potentially affect cultural heritage
resources.'”” The Crown submits, however, that the Crown is not responsible for
any failure of local authorities to do so, as local authorities are not the Crown, nor

the Crown’s delegates.'”

Wai 928 (Ngati Raerae)

740.

741.

742.

The claimants allege that telephone cables were placed through a Ngati Raerae

1081

urupa, Te Urupa o Katiaho ki Ongarue, in the 1970s,™ which they discovered in

June 2013.""* According to the claimants, the urupa is situated on a paper road'"™
and no consultation occurred with Ngati Raerae.'™ Claimant counsel submits a

The

Crown agency would have allowed the cable to be put in originally.""®

claimants say that attempts were made by Ngati Raerae to prevent a cable upgrade

and provide further protection for the urupa, but Chorus NZ refused to engage in

: : 1086
discussions.

The claimants further note that research established that the cable deviated off the
Ruapehu District Council administered roadway and onto private Maori land, and

the company has therefore agreed to remove the cable “on terms that best suit

551087

Ngati Raerae. Claimant counsel submits this has alleviated the need for

urgent action.'”™ However, counsel submits that the Crown has failed to protect

89

Ngati Raerae wahi tapu in breach of the principles of the Treaty.""” Further,

counsel asserts that the conduct of Chorus NZ “may be attributed to the Crown

as having been authorised under the RMA to undertake public works”.""”

The Crown says that there is insufficient evidence in respect of the original laying

of the telephone cable so as to attribute any fault to the Crown. While claimant

1079

1080

1081

1082

1083

1084

1085

1086

1087

1088

1089

1090

Wai 898, T10, at [53].

See: Closing Submissions of the Crown on Local Government, Wai 898, 2.4.290; Crown Memorandum
Providing Responses to Follow-Up Questions from Hearing Week 16, dated 23 January 2015, at [25]-[37];
and Crown Closing Submissions — Response to Claimant Specific Submissions on Local Government.

Wai 898, 3.4.175(b) at [217).

Amended Brief of Evidence of Eliza Rata in Support of Wai 928 Ngati Raerae Claim, Wai 898, Q30(b), at
[106].

Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at
Wai 898, 3.4.175(b) at

—

216).
218).
220].
220].
222].
222].
226].
225).
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counsel has submitted that a Crown agency must have authorised the original
placement of the cable, there is no evidence on which to base this statement.
There is also a lack of evidence regarding any notification or consultation
processes undertaken in relation to the laying of the cable, whether there was any
opposition and whether those laying the cable were aware of its deviation onto
private land. Ms Rata was not able to provide any significant detail on these

matters in her brief of evidence. For example, she states:'"”’

106. However, in June 2013, we discovered that telephone cables had
been placed through the urupa during the early 1970s. We were
told by Ruapehu District Council that this occurred because of the
Paper Roadway that encroached over half of the urupa site
allowing access to the site for government agencies wishing to
undertake works such as laying the telephone cable. We were told
that the telephone cables needed to be upgraded and that this was
going to occut.

107.  As a hapua we had no prior knowledge of the paper roadway or the
desecration of our waahi tapu. Very little could be recalled
amongst the descendants of the landowners, kaumatua or hapu. 1
believe this is because there had never been consultation between
the Crown agencies and us. However, one of our kuia, Nanny
Cindy, told me that she remembered that everybody was away in
Te Kuiti at a tangi for 5 days and when they came back the cable
had been put in. Our whanau knew there were still 3 koiwi left in
this urupa.

Further, the Crown rejects the argument that Chorus’ acts in laying the cable
could be attributed to the Crown because Chorus has acquired authorisation
under the RMA to undertake public works. Claimant counsel has provided no
argument as to the basis on which Chorus’ actions could be considered to be
done by or on behalf Crown. Chorus has requiring authority status under the

RMA,'" but is a private company which is not subject to the Crown’s control.

The Crown notes that the claimants have reached an agreement with Chorus
regarding the removal of the cable. The Crown submits that, in the
circumstances, there is a lack of evidence to show any Crown action or omission

has caused prejudice to the claimants.

Wai 1500

745.

The Wai 1500 claimants make two claims in respect of the Waikato Valley

Authority’s works on the Waipa River:

1091

1092

Wai 898, Q30(b), at [106] and [107].

Telecommunications Act 2001, s 69XI.
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745.1  They allege that in the early 1960s the Waikato Valley Authority took dirt

1094

1% situated on the banks of the Waipa River," to

from Kaariki urupa,
build the stop banks for the Waipa River,"” but consulted the wrong
people. They say that the Authority was also made aware of the
proximity of their removal works to the urupa on two occasions, but

1096

ignored those warnings and ultimately damaged the urupa.” They say

no apology has been received."”’

7452 The claimants also allege that when the Waikato Valley Authority
diverted the Waipa River and subsequently constructed stop banks, they
submerged or destroyed a taonga (a sandstone rock) situated where the
Mangawhero and Waipa rivers combine. The claimants submit that the
Authority failed to consult with the claimants.'” The sandstone rock is
both historically and culturally significant to the claimants due to its role

1099

in the 1822 battle between Ngapuhi and Maniapoto.

The Crown submits that the Tribunal would require further evidence in order to
determine whether the particular actions and omissions of the Waikato Valley

Authority identified above were in breach of the Treaty and its principles.

Wai 691, 788 and 2349

747.

The claimants state that 8 acres of land were compulsorily taken from Kinohaku
East 4B1 for Piopio School. They say that Nui Ratimera and his Aunt, Putuputu
Tohoro, objected to the taking on the basis that the land was a kainga and

"% At a subsequent meeting

contained the graves of Nui Ratimera’s two children.
it was determined that the gravesites were not on the land to be taken."”" The
claimants state that a hearing was held to hear the objection (although the
objectors could not attend) and the land was subsequently taken."” The Native

Land Court subsequently determined that £480 should be paid to Putuputu

1093

1094

1095

1096

1097

1098

1099

1100

1101

1102

Wai 898, 3.4.160 at [28].

Closing Submissions for Wai 1500, Wai 898, 3.4.160 at [17].

Wai 898, 3.4.160 at [19].

Wai 898, 3.4.160 at [28].

Wai 898, 3.4.160 at [21].

Wai 898, 3.4.160 at [14].

Wai 898, 3.4.160 at [26].

Closing Submissions on behalf of the Claimants, Wai 898, 3.4.246 at 91.
Wai 898, 3.4.246 at 91.

Wai 898, 3.4.246 at 91-92.
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Tohoro.""” According to the claimants, in the 1950s, when the school site was to
be enlarged and encompassed the grave sites, the Education Board determined

that the remains could be removed and reinterred.""™ No trace of the remains

1105

was located, and the land proceeded to be taken.” Compensation was assessed

1106

for the enlarged taking.

Crown response

748.

The states that in this case the later taking in 1958 is the more problematic
because officials were informed that one of the areas being taken contained the
graves of Nui Ratimera’s two children. The Crown notes that those graves have
apparently never been located and it is possible that the bodies of the children had
been removed in the period between 1921 and 1958. The Crown also notes that
the owners of the two parcels of land taken in 1958 both consented to their land

being taken."”’

Wai 1612

749.

750.

The claimants submit that the Crown allowed a boundary line to dissect a
temepara, an important wahi tapu. In 1899, when Hauturu East B No 2 block
was originally surveyed and subdivided, a boundary point was noted as ‘Pohatuiri’.
The claimants say that in 1910, when a temepara was erected beside the original
wharenui, they were not aware that it was situated over a boundary line."” The
claimants submit the Crown was under a duty to ensure any survey took account

of wahi tapu, and by failing to do so, failed in its duty to actively protect the

land 1109

The claimants further say that as a result of a subsequent boundary dispute with
an adjoining landowner, when it was discovered that the boundary line went

through the temepara, it was agreed that the temepara would be buried where it

1103

1104

1105

1106

1107

1108

1109

Wai 898, 3.4.246 at 92.

Wai 898, 3.4.246 at 92.

Wai 898, 3.4.246 at 93.

Wai 898, 3.4.246 at 92.

D Alexander, “Public Works and other takings in Te Rohe Pétae District”, Wai 898, AG0(a), at 1445.
Closing Submissions on behalf of Te Hauauru Claimants, Wai 898, 3.4.140, at [4.3].

Wai 898, 3.4.140, at [4.4].
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stood.""  Claimant counsel asserts that this was inconsistent with the Crown’s

duty of good faith towards its Treaty partner.' "'

Crown response

751.

752.

753.

754.

In response, the Crown acknowledges the loss suffered by the Hauauru claimants.
The Crown, however, believes the issue arises not out of a survey error but a
simple mistake by the owners of Hauturu East B2 Section 2C who placed the

temepara in the wrong position.

On 31 March 1898, the Hauturu East B2 Section 2 block was partitioned into six
subdivisions by the Native Land Court. Those subdivisions were Sections 2A to
2F. The judge provided a definition of the boundary of Hauturu East B2 Section
2C which read:'""

commencing at a point just north of Rangihuia on the western Boundary
of Sec IIA thence west to old site of a house called Pohatu iri and thence
by a [swinging?] line to such a point on the western boundary as shall
enclose to South the following shares...

The Crown submits that boundary through Pohatuiri has remained to the present
day since it was surveyed in 1899 (ML 6745-6749).""

That boundary can be seen on ML plan 9107 which was created in 1913."""* The
reason why two hashed lines are apparent on that plan, running a short distance to
the north-west and to the south (to form a “V” shape) near Pohatuiri, is unknown
because they serve no purpose and are not closed. Perhaps the only reason for

their presence on the plan is that they show two relatively short fence lines.

Wai 1016

755.

The claimants allege that the Crown implemented processes that ultimately led to
the claimants’ urupa (Kariki urupa, located on Kariki Hill, being Orahiri No.1
Section 20) becoming landlocked.!”” According to the claimants, local authorities

dug up half of Kariki Hill (taken under the Public Works Act) for stopbanks,

1110

1111

1112

1113

1114

1115

Wai 898, 3.4.140, at [4.3(h) and (i)].

Wai 898, 3.4.140, at [4.9].

Otorohanga minute book 32, at 83-84.

Statement of evidence of Dawn Huia Magner, Wai 898, S20(a), at 36.

Wai 898, S20(a), at 37.

Closing Submissions on behalf of Te Hauauru Claimants, Wai 898, 3.4.140 at [6.10].
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1116

despite the objections of some local tangata whenua. Local authorities

proceeded to take further land around the urupa, leaving it landlocked and the
claimants reliant on the farmer who leases the adjoining land providing them with

QJ.CC@SS.1117

Crown response

756.

757.

In response, the Crown believes that Kariki urupa is not landlocked and that there
is a roadway leading from the urupa to Otewa road. That roadway appears to be
unregistered Maori land known as Part Orahiri No.1 Roadway and has been in
existence since at least 1913.""® Most of the roadway leading to the urupa is
formed but the final section from where a track appears to lead up to the urupa is

not formed.

The image taken from Google Earth below shows the urupa as the square shape
with the roadway running from it, with one unformed branch heading towards the
Waipa River but not providing access to a public road, and the other branch

ending at Otewa Road:

1116

1117

1118

Wai 898, 3.4.140 at [6.10(b)].
Wai 898, 3.4.140 at [6.10(c) and (d)].
See ML 9079, Land Information New Zealand, South Auckland Registry.
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758. The Crown submits that this roadway provides legal access to Kariki urupa.
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TOPIC 19 - LAND ALIENATION (OTHER)

Introduction

759.

These closing submissions address aspects of the following claims and the related
claimant-specific closing submissions concerning Topic 19: Land Alienation

(Other):

759.1  Wai 1588, 1589, 1590 and 1591 Ngati Mahuta

759.2  Wai 2273 Ngati Whakamarurangi and Ngati Tuirirangi
759.3  Wai 1230 Ngati Huru

759.4  Wai 928 Ngati Raerae

759.5  Wai 1962 Ngati Waiora, Nga Uri o Pehira Keepa and Nga Uri o Wi Repa
759.6  Wai 1255 Ngati Urunumia

759.7  Wai 1409 Ngati Ngutu

759.8  Wai 1482 Ngati Wehi Wehi

759.9  Wai 1824 Glennis Rawiri and her whanau

759.10 Wai 1500 Tuarau Te Tata Henare Whanau

759.11 Wai 1447 Ngati Hinemihi

760. In addition to the specific Crown submissions set out below, the Crown relies on
its generic closing submissions in respect of the Land Alienation (Other) topic.'"”

Sufficiency of land

761. A number of claimants have alleged that the Crown breached its duty of active

protection by failing to ensure that sufficient land remained in Maori

. 1120
ownership.

1119

1120

Closing submissions of the Crown on Land Alienation (other), Wai 898, 3.4.298.

See Wai 898, 3.4.141, at [7.3]; Wai 898, 3.4.168(a), at [14]; Wai 898, 3.4.175, at [12]-[13]; Wai 898, 3.4.172, at
[62]; Wai 898, 3.4.199, at [37]; Wai 898, 3.4.154(a), at [206]-[207]; Wai 898, 3.4.181, at [9.11]-[9.13]; Wai 898,
3.4.160, at [221]; Wai 898, 3.4.187, at [7.3]; Wai 898, 3.4.175, at [158]; Wai 898, 3.4.167, at [123]; Wai 898,
3.4.199, at [186].
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762. Some claimants in this inquiry allege that the Crown failed to ensure that
sufficient lands remained held by hapu or iwi through the actions of the Waikato-

Maniapoto District Maori Land Board. '™

Crown response

763. The Crown accepts that under Article II of the Treaty it has protective
obligations, which include a duty to take reasonable steps to ensure that Maori
retained sufficient land for their current and future needs. To fulfil this duty, the
Crown accepts that it needed to monitor and assess the level of land-holdings that
Maori had. This also required an understanding of what might be “sufficient”

klnd 1122

764. The Crown relies on its generic closing submissions on Topic 19: Land Alienation
(Other) as the basis for its response to the issues of landlessness and sufficiency

raised by the claimants.'*’

765. From the early 20" century, the Crown implemented a range of legislative
provisions to address the risk that Maori could be left with insufficient lands if

unabated alienation was allowed to occut.

766. The Native Land Commission in 1907 (“Stout-Ngata Commission”) was

appointed to create an inventory of Maori land on the following terms:
766.1  What Maori land was unoccupied or not profitably occupied;

766.2  How could those lands be utilised and settled to benefit Maori and non-

Maori;

766.3  Which of those lands could or should be set apart for occupation by
Maori for cultivation and farming, as communal lands for Maori, for
future occupation by Maori, for settlement by other Maori and the terms
and conditions and method of disposal to them and for settlement by

non-Maori and the terms and conditions and method of disposal; and

12t See claimant specific closing submissions by Ngati Raerae (Wai 898, 3.4.175, at [158]), Ngati Hari (Wai 898,
3.4.167, at [123]), Ngati Urunumia (Wai 898, 3.4.199, at [186]), those claimants submit that “the Crown
through its agent the Board, failed to adequately check when alienating [the hapa] lands whether the
beneficial hapt owners of the lands had sufficient lands for their reasonably foreseeable future and present
needs.”

122 “Crown Statement of Position and Concessions”, (21 March 212), Wai 898, at [66], [68].

125 Wai 898, 3.4.298, at [2]-[6] and [71]-[83].
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766.4  To provide comment on the existing modes of dealing with Maori land

and recommend how they can be used and adapted to facilitate the

: 1124
preceding outcomes.

The Crown also promoted and implemented the following statutory provisions

requiring that Maori retain sufficient land for their occupation and maintenance:

767.1  Maori Lands Administration Act 1900, Preamble'® and sections 21,'"*

23" and 25"%;
767.2  Maorti Land Settlement Act 1905, section 22"
767.3  Native Land Act 1909, sections 220(1),"”" 349(1) — (2);'"'
767.4  Native Land Amendment Act 1913, section 91;'"** and

767.5  Native Land Act 1931, section 453."%

124 4JHR 1907, G1, at 1-2.
1125 The Preamble to the Act states “WHEREAS the chiefs and other leading Maoris of New Zealand by petition to

1126

1127
1128
1129

1130

1131

1132

1133

)

Her Majesty and to the Patliament of New Zealand, urged that the residue (about five million acres) of the
Maori land now remaining in possession of the Maori owners should be reserved for their use and benefit in
such wise as to protect them from the risk of being left landless: And whereas it is expedient, in the interests
both of the Maoris and Europeans of the colony, that provision should be made for the better settlement and
utilisation of large areas of Maori land at present lying unoccupied and unproductive, and for the
encouragement and protection of the Maori in efforts of industry and self-help...”

Section 21 provided that the Maori Land Council was to investigate the land needed for the “occupation and
support” of each Maori and issue a papakainga certificate with respect to the land identified. Papakainga land
was to be inalienable.

Section 23 provided that no Maori shall alienate any Maori land unless a papakainga certificate had been
issued or had been prepared in accordance with s 21.

Section 25 provided that no alienation would be valid unless a papakainga certificate was in existence to show
that the Maori owner had land to support them.

Section 22 provided that before any sale to the Crown could be completed, the Governor was required to
ensure that sufficient land was held for the maintenance of the seller.

Section 220(1) provided that the Board could not confirm an alienation unless it was satisfied of a number of
criteria including that the the alienation was not contrary to equity or good faith, or to the interests of the
Mioti owners, and that no Maoti owner would become landless by reason of the alienation.

Sections 349(1)-(2) provided that the Board could not confirm a resolution passed by assembled owners if it
would mean that any of the owners would be rendered landless by the resolution . In such a case the Board,
instead of disallowing the resolution, could postpone consideration for a period and in the meantime apply to
the Native Land Court to partition the share of an owner who would otherwise become landless.

Section 91 amended s 220 of the Native Land Act 1909 by providing an exception to the landlessness
provisions where the land would not be likely to provide material support to the owner or where the owner
had other means or qualification to enable them to support themselves.

Section 453 provided:

Save in the case of a purchase made in pursuance of a resolution of the assembled owners duly confirmed
under Part XVIII of this Act, or where the land which is the subject of alienation is not, having regard to all
the circumstances, likely to be a material means of support to such Native, and excepting in cases where the
Native alienating is qualified to pursue some avocation, trade, or profession, or is otherwise sufficiently
provided with a means of livelihood, a purchase of an interest in land shall not be made by the Native Land
Purchase Board unless the Board is satisfied that no Native will become landless within the meaning of this
Act by reason of that purchase; and it shall be the duty of the Board to make due inquiry in that behalf.

(2) No purchase shall be invalidated by any breach of the requirements of this section.
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768. The Crown says that the claimants have provided little reference to specific
instances where these provisions were not adequately taken into account by the
Maori Land Council or Board. Unless claims are supported by examples from the
evidence, it is difficult for the Crown to respond with any specificity to the
allegations that have been made. For example the Ngati Hari claimants have

submitted that:

The Crown, through the Waikato-Maniapoto District Maori Land Board
as its agent, failed to adequately check when alienating Ngati Raerae
lands whether the beneficial hapa owners of the lands had sufficient
other lands for their reasonably foreseeable present and future needs.!'3*

769. However, those claimants have not referenced their submissions to any examples
of evidence to substantiate their claim. Although the claimants state that the
allegation relates to interests held in some of the 37 Rangitoto Tuhua blocks, the
Crown says that this does not provide the level of detail required to assess the
merits of the claim or the extent to which the Crown is responsible for the

claimants’ position.

770. Further, with respect to the claimants’ reference to the Land Board as the
Crown’s agent, the Crown refers to its generic submissions in response to issue
14.11 where it submits that the Maori Land Board was not an agent of the

1135
Crown. ™

Landlocked blocks

771. Opver the course of the inquiry, claimants have presented numerous examples of

inaccessible or landlocked land. For example:

771.1  Ngati Huru presented evidence that the hapu now hold no legal interests
in land within the inquiry district and that the few land interests
remaining in the ownership of individual hapu members are small land

holdings or are inaccessible.'*

1134 Wai 898, 3.4.167, at [123], the same submission was made for Ngati Urunumia (Wai 898, 3.4.199, at [186] and
Ngati Raerae (Wai 898, 3.4.175, at [158]).
1135 Closing submissions of the Crown on vested lands, Wai 898, 3.4.304, at [138]-[144].

1136 Wai 898, 3.4.168(a), at [24]. Refers to R16, at 33-38 example of the Hurakia A1 block surrounded by the
Pureora State Forest Park.

2879953_1.doc



771.2

771.3

771.4

237

The Ngati Ngutu claimants have interests in Awaroa A2F2, which is
described as 9.7 hectares of landlocked land."”" The claimant presented
evidence about difficulties faced in accessing the landlocked block.'”
The claimant stated that it was “illogical” that her tipuna would have
sold their lands without ensuring sufficient and proper access to reach

remaining blocks."*

Glennis Rawiri and her whanau claim that the private sale of Rangitoto

1140 .
The claimant

AGOB in 1966 was a significant issue for the whanau.
states that her whanau’s papakainga was landlocked, they held on to that
block for 55 years, but the land was insufficient to meet their needs and
unusable because it was landlocked and that these pressures culminated
in the block being sold into private ownership. The claimant submitted

that the failure of the Crown to protect the whanau’s interests was a

breach of the Treaty. In particular, there was a failure to:

771.3.1 Ensure the whanau could access their land following Native

Land Court proceedings;

771.3.2 Ensure whanau retained their lands for as long as they
wanted;
771.3.3 Monitor alienations to ensure sufficient land was held;

771.3.4 Recognise or protect the customary interests held by the

1141
whanau’s tupuna.

The Tuarau Te Tata Henare Whanau claim that the Crown failed to
actively protect the claimants and their land by implementing the Native
Land Court, which enabled land to be fragmented in a way that led to

part of their land becoming landlocked."*

13 \Wai 898, 3.4.197, at [6)].
138 Wai 898, 3.4.197, at [9], cited Q17.
139 \Wai 898, 3.4.197, at [9).

1140 Wai 898, 3.4.181, at [9.3].

14 Wai 898, 3.4.181, at [9.11]-[9.13].
142 Wai 898, 3.4.160, at [221].

2879953_1.doc



238

Crown response

772.

773.

774.

775.

776.

The Crown acknowledges that there is evidence of situations where Rohe Potae
Maori have been left with landlocked blocks of land in their ownership. The
Crown submits that this was not always a result of Crown purchasing or other

Crown actions and that there were reasons why land might become landlocked.

Further, the Crown has taken steps to address the problem of landlocked land by
promoting the enactment of remedial legislation: see sections 326A — 326D of Te
Ture Whenua Maori Act 1993. Under section 326B, owners of Maori land"'*’ may
apply to the Maori Land Court for an order granting them “reasonable access” to

their land."*

The Maori Land Court takes a number of factors into account when determining

an application, including:

774.1  the nature and quality of the access (if any) to the landlocked land that

existed when the applicant purchased or otherwise acquired the land; and
774.2  the circumstances in which the landlocked land became landlocked; and

7743  the conduct of the applicant and the other parties, including any
attempts that they may have made to negotiate reasonable access to the

landlocked land; and

7744  the hardship that would be caused to the applicant by the refusal to
make an order in relation to the hardship that would be caused to any

other person by the making of the order."*

The ‘access’ provisions in Te Ture Whenua Maori Act 1993 do not provide an
automatic remedy. That reflects the fact that the orders affect the rights of other

landowners and the Court is required to undertake a balancing exercise.

With respect to the claim of Glennis Rawiri and her whanau, the Crown notes

that the survey plan for the Rangitoto A60 block shows that the northern and the

1143

1144

1145

Te Ture Whenua Maori Act 1993, s 326A defines this as “Maori freehold land or general land owned by
Maorti that ceased to be Maori land under Part 1 of the Maori Affairs Amendment Act 1967”.

Te Ture Whenua Maori Act 1993, s 326B.
Te Ture Whenua Maori Act 1993, s 326B(4).
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southern parts of Rangitoto AG0OB are approximately 12.7 kilometres apart.'*

Given the substantial distance between the two parts, the sale of the northern part
could not have had anything to do with the southern part being landlocked. It

was landlocked at its creation, although there is now a road running through it.""*’

The Crown submits that more information is needed before it can be concluded
that the private alienation of the block in 1966 can be attributed to Crown acts or
omissions. In particular, it would be necessary to have information in respect of
the circumstances in which part of the block was put to use and then fell into

disuse, as well as the motivations of the owners who sold their interests in 19606.

Fragmentation

778.

The following claimants have alleged that the fragmentation of interests has

caused them prejudice:

778.1  Ngati Huru claim that they have been affected by fragmentation of
interests in the Hurakia Al block where 1,846 owners hold the original

1,768 shares in area of 715 acres. The largest shareholder is the

1148
Crown.

778.2  Ngati Raerae claim that the only land remaining in Mori ownership is

1149

held by individual members or in Trusts. The claimants state that

evidence shows that the hapu struggles to make effective use of the small

amounts of land remaining in their control.'"™

Crown response

779.

The Crown has conceded in this inquiry that:'"!

...the individualisation of Maori land tenure provided for by the native
land laws made the lands of Te Rohe Potae iwi and hapu more
susceptible to fragmentation, alienation and partition, and that this
contributed to the undermining of tribal structures in Te Rohe Potae.
The Crown concedes that its failure to protect these tribal structures was
a breach of the Treaty of Waitangi and its principles.

1146

1147

1148
1149
1150

1151

ML 7719.

J Luiten “The ‘Ultimate Fate” of Maori land subject to Part XXV/1953: supplementary evidence to local
government in Te Rohe Potae” (August 2014) Wai 898, A24(h), at 14.

Wai 898, 3.4.168(a), at [26], R13(a) annexure B.

Wai 898, 3.4.175, at [20(h)]. Refers to Q10, at 8-9.

Wai 898, 3.4.175, at [21].

Crown Statement of Position and Concessions, Wai 898, 1.3.1, at [20.4].
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The Crown addressed the issue of fragmentation in its response to issue 19.2 of
its generic submissions on Land Alienation (Other). In summary, the Crown
submits that although a contributing factor to the alienation of Maori land, the
individualisation and partitioning of interests was not the sole factor that

influenced Maorti to sell land.'™*

The Crown submits that a number of initiatives have been implemented to
address the problems of land held by multiple owner and to enable better

"5 It is difficult to assess the

administration and utilisation of these lands.
effectiveness of these regimes against the level of detail available in the evidence
on the record of inquiry. The claimant submissions do not refer to specific

evidence to explain their current situation.

Protection of interests of a person with a disability

782.

783.

784.

The Ngati Waiora, Nga Uri o Pehira Keepa and Nga Uri o Wi Repa claimants
submit that the Crown should have better protected the land interests of their

tupuna, Te Ahihurahura, as she was incapable of looking after her own affairs.'™*

The claimants state that the Court should have appointed a trustee under statutory
provisions that existed to protect persons with disabilities. However, it did not
and that was a failure by the Crown to protect Te Ahihurahura’s land base.'”
The claimants allege that the individualisation of title led to situation where Te
Ahihurahura was not protected from this kind of alienation by her wider
family.'"**

The claimants gave evidence of lease transactions involving the Karuotewhenua
B2B8 block, 292 acres held by Te Ahihurahura, where her home was.'”" Her
husband, Nepa Kearns, wrote to the Maori Land Board to alert it to her
disabilities and that she was vulnerable and incapable of comprehending the

consequences of signing such a lease but the Land Board failed to intervene.'*®

1152

1153

1154

1155

1156

1157

1158

Wai 898, 3.4.298, at [28]-[32].
Wai 898, 3.4.298, at [32)].

Wai 898, 3.4.172, at [62]-[63].

Wai 898, 3.4.172, at [67).

Wai 898, 3.4.172, at [77].

Wai 898, 3.4.172, at [72], cites Q13(a) at [67].

Wai 898, 3.4.172, at [74]-[76], cites Q13(a) at [71]-[74].
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The Land Board eventually responded to Te Ahihurahura’s husband’s letter and
indicated a date for him to attend at Ngaruawahia. The matter was adjourned
when he did not appear and the Land Board wrote to say that it would be
dismissed if not prosecuted on a further scheduled date in Te Kuiti on 27 July
1915. On 29 February 1916 Nepa Kearns provided further details of the lease to
the Land Board."”

The claimants’ closing submissions note that the lessee was aware of the family’s
situation and offered to demarcate 50 acres for its needs. The submissions state
that “with no legal representation Te Ahihurahura was powerless” but that “the
Land Board could have intervened and prevented Te Ahihurahura and her family
from becoming landlessness [sic]”."""" The submissions then outline partitioning
that occurred leaving Te Ahihurahura with a smaller share than what she was

legally entitled to (132 acres and 3 roods, whereas her relative was awarded 200

acres).

The claimants also outline concerns about the alienation of Te Ahihurahura’s
interests in other blocks. They state that her husband was an alcoholic who did
not look after his family properly and imply that he could not be trusted to look
after her funds and that the Crown should have protected Te Ahihurahura more
given her disability and that this failure led to her descendants being left with an

insufficient land base.'®!

The claimants are critical of the trustee provisions in
Native Land Act 1909, which required an application from the person with the
disability or from another person and did not allow the Native Land Court to act

on its own motion.

Crown response

788.

The Crown says caution should be exercised before attributing responsibility for
the loss of whanau land to the acts or omissions or policies of the Crown or to
the operation of legislation. While in this case the legislation may not have
allowed the Court to intervene on its own volition to protect the interests of Te
Ahihurahura, it is not clear that the Court would have done so given that it
appears that her husband acted on her behalf. The Crown does not accept that

the provisions were “evidence of poor draftsmanship and a failure by the Crown

1159

1160

1161

Wai 898, 3.4.172, at [80]-[81].
Wai 898, 3.4.172, at [81].
Wai 898, 3.4.172, at [82]-[114].
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to protect vulnerable individuals” simply because they differ to the trustee

provisions that apply today."*

789. It is acknowledged that Te Ahihurahura appeared to have been in a position
where she required a level of protection on account of her disability. However,
the Crown says that the evidence does not support a particular finding of a Treaty
breach. It appears that Te Ahihurahura’s husband regularly acted on her behalf
and advocated for her with the Maori Land Board. It is not clear why the Maori
Land Board (or the Crown, as the claimants allege) should have been expected to

look beyond this.

790. There is no evidence that Crown officials became aware of particular problems
associated with Te Ahihurahura and her disability, although there is evidence that
Te Ahihurahura’s husband had raised concerns with the Maori Land Board about

. 1163
a transaction.

There was also evidence that the Native Land Court requested
confirmation that funds it released to her were spent appropriately on one
occasion''** Tt is not reasonable to expect the Crown to supervise the actions or
affairs of all its citizens, especially if it is uninformed of any particular need for the

state’s intervention.

791. The Crown says that the subsequent development of provisions to enable the
Maori Land Court to appoint a trustee at its discretion rather than by application
does not of itself provide evidence that the earlier policy or law was deficient in a

Treaty sense.

1162 Wai 898, 3.4.172, at [69].
1163 Exhibits of Ron Wi Repa’s Brief of Evidence, Wai 898, Q13(a), at 72.
1164 Brief of evidence of Ron Wi Repa, Wai 898, Q13, at [88]-[93].
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ONEHUNGA LANDS

Introduction

792.

793.

794.

795.

These closing submissions respond to aspects of the Ngati Apakura joint closing

[ 1165
submissions that concern land at Onehunga.

The land at Onehunga was purchased by the Crown in 1841 and has remained in
Crown ownership since that time. In 1850 the land was vested by the Crown in
trust by way of a Crown grant in the Colonial Secretary, the Colonial Treasurer
and the Attorney-General as the Trustees for Lodging Houses, Stores and Market
Places for the purpose of the construction and maintenance of lodging houses
and stores or market places ‘where our poor Native subjects and other poor
persons visiting Onehunga may temporarily reside free of charge ... and there

dispose of such produce as they may bring from the country for sale.”''*

In 1852, a number of Maori from Rangiaowhia entered into an agreement with
two non-Maori for a storehouse to be built on the land with the price to be 20

tons of flour supplied by the Rangiaowhia Maori. The contract did not specify

1167

the price per ton of flour. The trustees gave their permission for the

storehouse to be constructed on the Onehunga land,"* but, as the Native

Secretary pointed out, the Rangiaowhia Maori would not have “any claim to

permanent possession of the land it is built on”.""

The storehouse was then constructed on a small part of the Onehunga land and
the building was utilised by Rangiaowhia Maori. In 1854, the trustees conveyed

control of the reserve to members of the Auckland Provincial Council and in

1170

1856 control was re-conveyed to the Crown. The outbreak of war in the

Waikato in 1863 meant the storehouse was not used by Rangiaowhia Maori for a

period of time."'"!

1165

1166

1167

1168

1169

1170

1171

Ngati Apakura Joint Closing Submissions, Wai 898, 3.4.228 at [231] to [264], [276(¢)], [277], [437(e)] and
[438].

“Brief of evidence of James Brent Parker”, Wai 898, A143 at [14] and [16].
Wai 898, A143 at [20].
Wai 898, A143 at [22].
Wai 898, A143 at [23].
Wai 898, A143 at [25].
Wai 898, A143 at [47].
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In 1867, the Onehunga land was included in land that came under the Auckland
and Onehunga Native Hostelries Act 1867. That Act vested the Onehunga land
and other hostelries and hostelry endowments in the Auckland area in the Crown,
subject to the New Zealand Native Reserves Act 1856 and the Native Reserves

Act 1862.

In 1870, 1872 and 1873 various Maori who appear to have been members of
Ngati Apakura requested they be allowed to use the storehouse.'' ™ It appears that
by 1873 Maori were again using the building but that use soon ceased."'” By 1881
the building was determined to be so dilapidated it was not worth repairing and it
was probably sold for removal in that year for £6."™ However, in 1888, Koriteao
Karauti and Tumanako Wi Katamoaa requested the return of the building to

them."'”

Since the enactment of the Auckland and Onehunga Native Hostelries Act 1867,
the Onehunga land has been under the control of the Native Reserves
Commissioners and their successors. The land is currently under the control of

- . 1176
the Maori Trustee.

Substance of the Claims

799.

The key aspects of the claim appear to be:'"”’

799.1  That Ngati Apakura made a substantial investment in the Onechunga
land;

799.2  That the investment was the construction of a wooden storehouse and

involved an investment in the land itself;

799.3  That Ngati Apakura were dispossessed of that investment because of the

war; and

799.4  The terms under which the Onehunga land is currently held do not

recognise Ngati Apakura’s interests in the land.

1172

1173

1174

1175

1176

1177

Wai 898, A143 at [37], [41], [43] and [46].
Wai 898, A143 at [49] to [50].
Wai 898, A143 at [50] and [52].
Wai 898, A143 at [51].

Wai 898, A143 at [55].

Wai 898, 3.4.228 at [233].
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The Crown’s Response

Investment by Ngati Apaknra

800.

801.

802.

803.

804.

805.

The Crown agrees that Ngati Apakura made a substantial investment in the
building of the storehouse. However, the Crown disagrees with the figures put
forward by the claimants on how large that investment was. The claimants
correctly state that flour was worth £10 to £12 per ton in Auckland when the
agreement was entered into in 1852 but then they state that meant the 20 tons of
flour was worth at that time £1,500 to £1,800."” Those figures value the flour at
£75 and £90 per ton, when, in fact, the Crown submits that 20 tons of flour at

£10 per ton was worth £200 and at £12 per ton was worth /240.

Similarly, the claimants have inflated the value of the 20 tons of flour when the
price rose in Auckland by December 1852 to £40 per ton. They state the value of
the 20 tons of flour then became £6,000 which gives the flour a value of £300 per
ton.""” The Crown submits the actual value of the 20 tons of flour at that time

was £800.

Mr Parker provided some evidence indicating it is possible that not all of the flour
was in fact supplied by Rangiaowhia Maori. In 1864, one of the non-Maori
parties to the contract with Rangiaowhia Maori (Edward Davis) stated that only
15 tons had in fact been supplied and that the flour had been valued at /15 per

118(

ton.""™ The Crown submits that if Davis’ statement was correct, the value of the

flour supplied was £225. The Crown notes the claimants appear to agree that the

remaining five tons of flour was not supplied by Ngati Apakura."*'

Therefore, the evidence indicates that Ngati Apakura’s investment in the

storehouse was at least £150 and at most was £800.

The claimants state that Ngati Apakura expended resources repairing the building
in August 1873. The Crown submits that it was the Crown that paid for the

building to be repaired in August 1873."'*

The Crown’s known costs in relation to the storehouse wete:

1178

1179

1180

1181

1182

Wai 898, 3.4.228 at [241].
Wai 898, 3.4.228 at [241].

Wai 898, A143 at [29].

Wai 898, 3.4.228 at [244].

Wai 898, A143 at [47] and [48].
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Crown’s costs

Item: Cost A143 Paragraph
Provincial Council’s repairs LA7 31

Settlement of Salmond’s claim £120 34

Repairs by Scott £58.10- 48

Repairs £06 49

Total spent: £231.10-

The Crown submits that, while Ngati Apakura provided much of the initial
investment, the Crown paid for the residue of the cost of construction and
maintenance of the building until it became uneconomic for that maintenance to

be continued.

The investment in the storehouse involved an investment in the land itself

807.

808.

809.

In many places the claimants make the submission that Ngati Apakura had an
interest in the Onehunga land.""™ The Crown submits that in none of those
occasions do the claimants show how Ngati Apakura gained any interest in the
Onehunga land and nor do they specify whether that interest was a freehold

interest or an equitable interest.

The claimants state that a prudent investor would obtain rights to the underlying
title to the land before making a substantial investment such as building a
storehouse. They state that subsequent correspondence indicates that Ngati

Apakura believed they had obtained rights to the land under the storehouse.'™

In response, the Crown submits that an investment in the construction of a
building does not necessitate the acquisition of the land beneath that building and
Mr Parker’s evidence makes it clear that Ngati Apakura never obtained rights to
the underlying land. They were given permission to build the storehouse on the
understanding that they would have an exclusive right to use that building but at
no time were they given any rights to the underlying land."® In effect, Ngati
Apakura were provided with free use of the land but they had no power or ability
to transact with the land. The land on which the storehouse was built has

. . . . . 1186
remained in Crown ownership since purchase in 1841."™

1183

1184

1185

1186

Wai 898, 3.4.228 at [59], [87], [231], [233], [242], [249], [260], [262], [263].
Wai 898, 3.4.228 at [242).

Wai 898, A143 at [19], [23], [38].

Wai 898, A143 at [14], [16], [25], [35], [54], [55]-
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810. The claimants state that it is likely the effect and wvalidity of Ngati Apakura’s

investment led to the enactment of the Auckland and Onehunga Native

Hostelries Act 1867.""*" The Crown submits there is no evidence on the record of

inquiry that the storehouse had any bearing on the enactment of that legislation.

Ngati Apakura were dispossessed of their investment because of the war

811.

The Crown submits that there is no evidence that Ngati Apakura were

dispossessed of their storehouse because of the war. They simply stopped using it

during the war and the storehouse was available to them when hostilities ceased.

In 1870, Tumanako Karamoa wrote to Donald McLean about obtaining

possession of the storehouse so that it could be let. The response was that the

house would be rented out and the rentals would be dispersed to those who had

paid for the house.""™ In August and October 1872, and March 1873, a number

of members of Ngati Apakura wrote to the Crown and requested they be allowed

to use the storehouse. The response was that the storehouse would be repaired

so they could use it.""™ The storehouse appears to have been used by Maori for a

few years following 1873, but following that, it ceased to be used and fell into

disrepair."”

812. The Crown submits that by 1881 the storehouse had fallen into disrepair and was

practically worthless. It was sold by the Crown during that year for £6.""”"

The Onebunga land is currently held under terms that do not recognise INgati Apakura’s interests in
the land

813.

The Crown agrees that the land that had been under the storehouse is now held

by the Maori Trustee under terms that do not recognise any interest of Ngati

Apakura in that land. The Crown submits that is because Ngati Apakura never

had any interest in the land, only an interest for a period of time in a structure

located on that land.

1187

1188

1189

1190

1191

Wai 898, 3.4.228 at [247].

Wai 898, A143 at [37] and [38].
[

]
Wai 898, A143 at [41] to [49].
Wai 898, A143 at [50].
]

[
Wai 898, A143 at [
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Summary

814. The Crown submits that the claimants have failed show that Ngati Apakura ever
had any interest in the Onehunga land and therefore they have not shown there
was a Treaty breach by the Crown in relation to that land. The Crown submits
there is insufficient information on the record of inquiry to show the sale of the
storehouse in 1881 gave rise to a Treaty breach and the claimants do not plead

that the sale of it was in breach of the Treaty.
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UMUKAIMATA

Introduction

815.

816.

817.

The Crown stated in its generic closing submissions on the Native Land Court

(Topic 10) that it would provide further submissions on the Umukaimata survey

issue when it made its response to claimant-specific submissions.''”

: : : 1193
The Crown’s generic submissions state:

The Crown recognises that a serious error occurred in the survey of the
boundaries to the Umukaimata, Waiaraia and Mohakatino Paraninihi 1
and 3 blocks and that this caused significant prejudice to the owners of
Umukaimata 5.  However, it submits that the process it took to
investigate the matter and the eventual award in 1915 of 2,465 acres of
Crown land in the Waiaraia block land to the 141 owners of
Umukaimata 5 substantially addresses the principal grievance raised in
the claim as far as it can be addressed given that the precise location of
the crucial boundary point, Te Pou-a-Wharara, is unknown. In assessing
the Crown’s response to this issue, it is also relevant to note that:

The Crown made substantial but ultimately unsuccessful efforts to locate
Te Pou-a-Wharara. These included field visits with the Maori owners in
1935 and 1936;!1%4 and

Based on information from officials, the Minister of Lands concluded in
1936 that Te Pou a Wharara was most likely to be “within a mile or two
of Tawhitiraupeka” and that the 2,465 acres returned to the owners of
Umukaimata would include it.!1%

The main claim about this issue is:

817.1  Wai 483, a claim by Mereana Bidois (deceased), Muriel Hine Mafi
(deceased), Rangi Ripeka Hemmingson (deceased) and Thomas Noel
Bidois for and on behalf of the descendants of Te Rewatu Hiriako and

1196

Ngati Te Paemate, a hapu of Ngati Maniapoto.

Substance of the Claims

818.

1197

The key aspects of the claim appears to be:

818.1  The loss of land and resources in the Umukaimata block resulting from

the Crown’s failure to ensure proper surveys were undertaken; and

1192

1193

1194
1195
1196

1197

“Closing submissions of the Crown on the Native Land Court”, Wai 898, 3.4.305, at [254].

Wai 898, 3.4.305, at [253].

Wai 898, Q2(a), appendices E and F.

Wai 898, A79, at 594.

“Closing submissions for and on behalf of Ngati Te Paecmate — Wai 483”7, Wai 898, 3.4.135, at [3.1]-[4.31].
Wai 898, 3.4.135, at [1.2].
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818.2  The Crown’s failure to respond to concerns raised by tangata whenua

regarding those surveys.

Crown’s response

819. The Crown acknowledged in its generic closing submissions on the Native Land

Court that a serious error occurred in the survey of the boundaries to the
Umukaimata, Waiaraia and Mohakatino Paraninihi 1 and 3 blocks. There are,
however, some factors that the Crown submits should be taken into account

when assessing the level of prejudice that the claimants have suffered.

Umnkaimata boundary defined

820. On 13 November 1890, Judge Mair stated that the boundaries of the Umukaimata

821.

block were to be:

Commencing at the Trig Station on Tawhitiraupeka mountain thence by
the E boundary of Mokau Mohakatino No 1 Block, [then the northern
and eastern boundaries were described] ... thence to Tapuakaroro an
Island in Waitewhena River (Ngatokaturua according to Kahu), thence
straight to a point Twenty (20) Chains W. of Arataua Trig Station, thence
straight to Aniwaniwa, thence straight to top of Te Pouawharara
mountain, thence by a straight line until it strikes the boundary of
Mohakatino Parininihi No 1 Block, thence by the boundaty of that block
to Tawhitiraupeka Trig Station, the point of commencement.

The Crown has located and filed on the record of inquiry a number of plans that
appear to be relevant to this issue.'” In particular, the Crown filed a sketch plan
of the Umukaimata block."” The Crown submits that this sketch plan is likely to
have been Frederick Mace’s sketch plan that had been before the Court during the
Umukaimata hearing, or a copy of it. Although the sketch plan does not contain
the usual detail such as an annotation indicating it had been produced before the
Court, it does state that the size of the Umukaimata block was 59,818 acres.
Husbands and Mitchell say that Mace’s sketch plan had stated the block contained

1200
that area.

1198

1199

1200

“Information regarding the Oioroa Block and the Umukaimata Boundary”, Wai 898, A79(h).

Wai 898, A79(h), at 10-11.

P Husbands and ] Mitchell, “The Native Land Court, Land Titles and Crown Purchasing in the Rohe Potae
District 1866-1907”, Wai 898, A79, at 555.
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822. A copy of the relevant part of the sketch plan is shown below:

P =

Umukaimata boundary (West)

e AR
TEPOYURWHARATH

‘T'e Pouawharara’

823. The Crown points out a number of matters relating to the sketch plan.

824. What can be seen from the sketch plan is that Te Pou-a-Wharara is located in a
near straight line to Aniwaniwa, then to the point 20 chains west of Arataua and
on to Tapuakaroro (or Ngatokoturua), that Aniwaniwa is located between on the
Mangakara Stream some distance above the junction with the Huhatahi Stream,
and that the western boundary of the Umukaimata block (or the eastern boundary
of the Mokau Mohakatino block) is shown as running northward in a direct line
from Tawhitiraupeka. Te Pou-a-Wharara is shown to be about the same distance
from Aniwaniwa as Aniwaniwa is from Arataua. Most notable is the fact that
there is no boundary shown between Te Pou-a-Wharara and Tawhitiraupeka — it

is simply blank.

825. The Crown has also filed on the record of inquiry a transcript of a statement by

Tohengaroa on 18 November 1892 during the title investigation to Taurangi No.3

block. Tohengaroa described the boundaries of Ruaroki as:*"

The land of Ruaroki commences at Marakapai thence to te Rurunga on
Waitewhena thence northerly up Waitewhena to Ngatokoturua thence s

1200 \Wai 898, A79(h), at 1.
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west to Arataua thence to Aniwaniwa a fall of 100 feet thence by
Waiaraia boundary along ridge of which the Putake is Te Pou a Wharara
on to Tawhiti Marangai the ancient name of which was te Pou a Wharara
thence to Mahoewaruwaru — this last is a very old name ...

826. This statement (which was made fairly contemporaneously to the survey of the
Wairaraia block) indicates that Te Pou-a-Wharara is very near to a point known as
Tawhitimarangi. That location is a boundary point on the north-eastern boundary
of the Waiaraia block.”™ It is shown on both of the sketch maps of the Waiaraia
block and Taorua (parent) block that have been filed by the Crown.”” It is
shown on that plan as being located near “Aniwaniwa-rere” in between the
Makara (aka Mangakara) and Huhatahi Streams and on a straight line between
Tawhitimarangi — Aniwaniwa — Arataua - Ngatokaturua.”” Part of the image is

shown below:

1202 It is not located in the position marked “A” on the map shown in Husbands and Mitchell. That position is
known as “Mohakatino”, see Wai 898, A79, at 567. Tawhitimarangi is located where there is a slight kink in
the north-eastern boundary of Waiaraia, south of Point “A” (see Waiaraia title order diagram, Wai 898, A79,
at 569, Wai 898, A79(h), at 5 and shown on map at Wai 898, A79, at 593).

1203 Wai 898, A79(h), at 5 and 8.
1204 Wai 898, A79(h), at 5 and 8.
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The Crown submits that, on the balance of probabilities, Te Pou-a-Wharara is
located near the north-eastern boundary of the Waiaraia block in the vicinity of a

high-point known as “Titi” as shown in the image below:

252575 7 NS NN
Umukaimata boundary

o % S

20 Chs West of Arataua

Tawhitimarangi (approx)

AN > @

Ues

SNUS VA 5 5 3 . o
n WRZANEEZ )

828.

829.

830.

Husbands and Mitchell detail what occurred when the Umukaimata and Waiaraia
plans were placed on public display in 1892 and objections were received on the
basis that the Waiaraia block contained part of the land that should have been
included in the Umukaimata block. On 3 August 1892, Judge Gudgeon had
approved the Umukaimata plan,"™ but on around 15 August 1892, it appears he
sent a letter to the Chief Judge complaining about the situation, but inextricably

no action appears to have resulted."””

A number of protests about the issue then ensued and in 1915, following the
Crown making land available, Te Waro A of 2,500 acres was awarded by the
Native Land Court to the owners of Umukaimata 5 as compensation for

Umukaimata land included in the Waiaraia block.'*”

The Crown submits that although officials were unsure of the exact position of Te

Pou-a-Wharara, which was the key boundary point, the award of the 2,500 acres

1205

1206

1207

Umukaimata plan ML 239A, Wai 898, A79, at 575.
Wai 898, A79, at 580-582.
Wai 898, A79, at 582-587.
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to a large degree satisfied the prejudice caused by the missing Umukaimata land

that had been included in the Waiaraia block survey.
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WAI 1805 — CONCERNING THE SETTLEMENT OF WAI 51

Introduction

831.

832.

833.

These closing submissions on behalf of the Crown relate to Wai 1805, a claim by
Josephine Huti Anderson for and on behalf of the Ruapuha Uekaha Hapu Trust
and the hapu of Ruapuha and Uekaha in respect of Hauturu East 8. The claim
concerns aspects of the implementation of the settlement of the Wai 51 claim

relating to the Waitomo caves.

The Wai 51 claim concerned four land blocks associated with the Waitomo Caves
and which the Crown acquired under public works legislation between 1906 and
1911: Hauturu East 1A No 6 (3 acres), Hauturu East 1A5C (67 acres, 1 rood, 33
perches), Hauturu East 3B1 (1 acre, 2 roods, 13 perches) and Hauturu East 1A5B

1208

(16 acres, 1 rood, 32 perches).

The Wai 51 settlement was reached in 1990 by way of a formal mediation
pursuant to clauses 9A-9C of the second schedule to the Treaty of Waitangi Act.
The terms of the settlement included the return of a number of land blocks, a
commercial loan of $1m and the joint management of Waitomo cave by Rupuaha
and Uenuku hapu and the Department of Conservation. Without recording the
terms of agreement in full, it is sufficient to note for these purposes that Hauturu
East 1A6 and Hauturu East 3B1 were amalgamated and re-vested in the original
22 owners as Hauturu East 8. Legal title to the land vested in the trustees of the

Ruapuha and Uekaha Trust (RUHT).

Jurisdiction

834.

The Wai 51 claim was one of the first claims (if not the first) to be settled in what
might be described as the ‘modern era’ of Treaty settlements. There is no
settlement legislation giving effect to the provisions of the settlement and
consequently there is no statutory removal of the claim from the Waitangi
Tribunal’s jurisdiction. However, as the Crown recorded in its statement of
position and concessions and in legal submissions presented during the
interlocutory phase of this inquiry, it considers the Wai 51 settlement to be full

and final and it does not intend to re-negotiate its terms in the course of future

1208

Wai 51, doc 1(c).
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settlement negotiations with Rohe Pétae Maori.'™” The Crown submitted that an
inquiry into the same subject matter as Wai 51, or into the adequacy of the terms
of settlement, would carry the risk of disturbing a Treaty settlement into which

the parties entered in good faith.

The Crown submitted that the Tribunal should inquire into other claims that
relate to the Waitomo caves and the surrounding area if such claims are distinct
from the subject matter of Wai 51. Accordingly, the Crown accepted that the

Tribunal may inquire into:
835.1  claims and claim issues relating to Ruakuri and Aranui caves; and

835.2  Wai 1805, as pleaded in the statement of claim dated 25 August 2008, at
least to the extent that Wai 1805 relates to the implementation of the
Wai 51 settlement and not the historical grievances that the settlement

settled, or the adequacy of the terms of the Wai 51 settlement.

The Tribunal determined that it would adopt the Crown’s approach.'*"”

The substance of the claim

837.

The claimant alleges the Crown is at fault because it failed to record and
implement the Wai 51 settlement agreement properly. As a result, the claimant
and the other beneficiaries of the Ruapuha Uekaha Hapu Trust have suffered

prejudice in that:""

837.1  The RUHT was constituted under sections 436 and 438 of the Maori
Affairs Act 1953 and, by operation of transitional provisions in Te Ture
Whenua Maori Act 1993, is now an ahu whenua trust. Such a trust is not
an appropriate entity for the vesting of Hauturu East 8 as a settlement

for Ruapuha and Uekaha in that:

837.1.1 A right of succession accrues to the beneficial owners of
Hauturu East 8, contrary to the intent of the settlement

agr cement;

1209

1210

1211

“Crown Statement of Position and Concessions”, (21 March 2012), Wai 898, 1.3.1, at [18] and “Crown
Memorandum — Legal Submissions” (30 July 2012), Wai 898, 3.1.527, at [33]-[38].

“Decision of Presiding Officer on behalf of the Rohe Potae Tribunal Panel on Scope of Inquiry Issues”, (6
September 2012), Wai 898, 2.5.132, at [4.3].

“Statement of Claim for the Ruapuha Uekaha Hapu Trust and the Hapu of Ruapuha and Uekaha in respect
of the King County Inquiry”, (25 August 2008), Wai 898, 1.1.176, at [24].
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837.1.2 Members of Ruapuha and Uekaha can be removed as
beneficiaries of the RUHT pursuant to a variation or review

of trust under Part 12 of Te Ture Whenua Maori Act 1993;

837.1.3 Division has been created between the beneficial owners of
Hauturu East 8 and members of Ruapuha and Uekaha as the
beneficiaries of the RUHT over the future of the trust and

the administration of Hauturu East 8.

Crown’s Response

Recording the terms of settlement

838. The Crown submits it cannot shoulder responsibility for the way in which the
settlement was recorded. Where a claim is settled by mediation (as happened in

1212

this case), the Treaty of Waitangi Act 1975 states:

(1)  Where a claim referred under clause 9A is settled, the person to
whom the claim was referred shall record in writing the terms of
the settlement, which shall be signed and dated by the
representatives of the parties.

(2)  The terms of settlement shall be given to the Tribunal by the
person to whom the claim was referred.

(3)  When the Tribunal has received the terms of settlement, the
Tribunal may include those terms in a recommendation under
section 6(3)

839. Primary responsibility for recording the settlement thus fell on the person to
whom the claim was referred for mediation. The mediator was not a Crown
official or an agent of the Crown. He was entirely independent of the Crown.
The Crown submits that the Waitangi Tribunal also had a responsibility to ensure
that the terms of settlement were recorded in terms of its governing statute. The

Tribunal, too, is entirely independent of the Crown.

840. If the claimant party to the settlement was dissatisfied with the way in which the
settlement was recorded, it was open to its members to raise that with the
mediator or with the Tribunal and to insist on it being recorded in a way that was
satisfactory to them. There is no evidence that they did so. The claimant party
could have also raised the matter with the Crown, as the other party to the

settlement. Again, there is no evidence that it did so at the time.

1212 Clause 9C of the Second Schedule to the Treaty of Waitangi Act 1975.
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841. The Crown does not concede that it “rushed”'*”

the implementation of the
settlement, although it accepts that there may have been pressures to achieve a
settlement within a certain timeframe in order to achieve other objectives. There
is nothing inherently wrong with operating in such circumstances, provided the
process remains consistent with Treaty principles. The Crown submits that the

evidence does not lead to the conclusion that the process was not Treaty-

consistent.

842. It is also important not to assess the way in which the settlement occurred and
was recorded against today’s practice. That is not to say that the Crown was not
versed in 1990 in reaching negotiated or mediated agreements. However, sight
should not be lost of the fact that this was at the very start of the Treaty
settlement process and it is the only settlement that has occurred through the
mediation provisions of the Treaty of Waitangi Act 1975. It was, in a sense, new
territory for those involved. Treaty claims and their settlement have become
significantly more sophisticated and complex since the Wai 51 settlement in 1990

and the process of recording them has inevitably been refined.

Use of section 438 trust

843. The record shows that, at the time of the settlement, the claimant community

considered the appropriate legal mechanism for revesting Hauturu East 8.

844. A meeting of the Rupuha-Uekaha hapu took place on 27 September 1990 to
discuss the procedures for revesting the Hauturu East blocks at a Maori Land

Court sitting scheduled for 2 October 1990. The hapt’s legal advisor attended the

meeting, a record of which states:"*"*

Initially, it was intended to revest the lands to the descendants of the two
merged block. After such revesting, a trust was to be established to
administer the land. However, the Minister of Lands did not approve of
this procedure. It was emphasized that when the lands are revested, all
the descendants should benefit. It was therefore intended to revest the
caves block to the five original owners:

It was agreed that the land be bested to the trust for the beneficiaries of
those five persons. The status of the land would then become Maori
frechold.

1213 “Closing Submissions for Wai 1805”, (16 October 2014), Wai 898, 3.4.132, at [58].
1214 Wai 898, S15(a), at JAG2-JAG3.
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It was proposed that the trust retain its present name — Ruapuha-Uekaha
Hapu. The trust would fall under the Maori Trusts section 438 of the
Maori Affairs Act 1953.

It was pointed out that section 438 of the Maori Affairs Act 1953 was
very wide in terms of its objectives, but catered for all the trust’s needs.
The trustees have a broad description as to how the trust would benefit
everyone. ...

Briefly, section 438 of the Maori Affairs Act 1953 enables:

) setting up of the trust order; (i) protects the beneficiaries; (iii)
economic development; (iv) Hapu development; (v) benefits to
beneficiaries; (vi) education development; and (vi) cultural
development.

845. The evidence suggests, therefore, that the claimants received legal advice that a
section 438 trust was an appropriate legal mechanism to be used for the revesting
of Hauturu East 8. The evidence does not show that there was opposition to the
use of that mechanism before applications to the Court were made. At the Maori
Land Court hearing, the RUHT’s lawyer advised the Court, “I support the

applications and the making of orders as prayed”."”"

846. As to the claim of prejudice that it is possible that the trust could be varied or
even terminated by order of the Maori Land Court, the Crown submits that the
risk of that occurring should not be overstated. There are, indeed, proceedings
underway that could, ultimately, lead to some variation in the trust order.
However, the Crown submits that the prospect of that occurring is uncertain and
remote; as the claimant’s closing submissions note, the Maori Appellate Court has
stated that it would “be difficult to achieve™."”'® Moreover, the Maori Appellate

Coutrt stated:

[T]he change could not offend the purpose of the 1990 settlement to
benefit those of the Ruapuha and Uekaha hapu. At present that purpose
is met by the current definition of beneficiaries. Whether another
definition would satisfy that purpose would need to be assessed on its
merits.

1215 \Wai 898, S15(a), at 248.
1216 \Wai 898, 3.4.132, at [36].
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847. Claimant counsel’s submission that “the RUHT, then, can be wvaried and
terminated by order of the Maori Land Court without reference to the Wai 51

551217

settlement”™ ~ " appears to be at odds with the Maori Appellate Court’s finding.

Other matters

848. The Crown notes that evidence was adduced in hearing week 14 about the
negative amortisation that affected the $1m loan that formed part of the
settlement. However, that matter is not pleaded in the statement of claim and is
not addressed in the closing submissions for the claimant. Accordingly, the

Crown does not respond to it in these submissions.

849. Finally, the Crown confirms that in September 2014 claimant counsel wrote to the
Post Settlement Commitments Unit (PSCU) of the Ministry of Justice to seek a
meeting to discuss aspects of the Wai 51 settlement. Staff of the PSCU
responded later that month to advise that they would be happy to meet. They last
heard from claimant counsel in early October when it was understood that he was
arranging a suitable date for representatives of the RUHT to travel to Wellington
to meet. The PSCU is still waiting to meet with the RUHT to discuss the issues

and how it might be able to assist. It welcomes that opportunity.

1217 Wai 898, 3.4.132, at [64].
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APPENDIX A: SUMMARY OF EVIDENCE RELATING TO RESERVES IN
THE ROHE POTAE

Whaingaroa Reserves

The Whaingaroa deed was signed on 22 March 1851. Four reserves were set
aside in the deed as places of residence for the sellers: Te Mata, Takapaunui,
Ohiapopoko, and Te Uku.”™® The reserves were the subject of a petition to
Parliament in 1932 alleging various Crown failings. The allegations were that the
boundaries of the reserves had never been properly identified by the Native
Land Court (‘NLC’); that Te Uku was exchanged for Karioi block which was
smaller and lower quality land; and that the entirety of Te Mata had been sold to
settlers by the Crown without compensation or substitution.”” This petition
was investigated by the Department of Native Affairs and was found to be

without merit,'*

Te Mata was an 1159 acre reserve specifically set aside in the deed and marked
out on the deed plan. It was purchased from Maori piecemeal by the Crown
between 1854 and 1858. None of the land remains Maori land, although some of

it may have been re-purchased for use by Maori.'”'

Takapaunui was a 679 acre block set out in the deed, and containing several
kainga and urupa. The NLC issued certificate of title in 1869 and placed
alienation restrictions over the land for a period of 20 years from the date of
Crown grant. In 1908 the NLC updated the list of owners and partitioned the
block. The Block was subject to a lease at this time, and some owners requested
it be made inalienable except by lease.”” A portion of the block was subject to
leases transferred to various persons through the first half of the 20" century.'*”
The majority of the block, 510.3 acres (75%) was sold privately in 1956 after a
resolution of a meeting of the owners was passed to approve sale."”* 157.9 acres

(23%) remains as Maori land today.'*

1218

1219

1220

1221

1222

1223

1224

1225

Kesaia Walker, “History of Pre-1865 Crown Purchase Reserves in Te Rohe Potae”, (2 August 2010), Wai 898,
A142, at 23.

Wai 898, A142, at 24.
Wai 898, A142, at 25.
Wai 898, A142, at 26-27.
Wai 898, A142, at 29.
Wai 898, A142, at 29-30.
Wai 898, A142, at 27, 30.
Wai 898, A142, at 27.
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Ohiapopoko was a 422 acre block. The NLC investigated the title in 1908 and
issued title for a list of owners. 81% of the block remains as Maori land today.

The balance of the block was alienated through two private sales.'*

Te Uku’s size was disputed in the late 19" century, and it appears the extent of
the reserve had not been propetly or clearly described in the deed.” A special
panel was formed in 1894 to determine the size of the reserve. The panel
recommended a large reserve, but only 20 acres had been initially reserved by the
Crown while the surrounding lands at Te Uku had been sold to settlers. A
further 99 acres were therefore set aside to be made inalienable as a reserve in
Karioi block in substitution for the original reserve land. This land was gazetted
a permanent reserve for Maori in 1896, and an award to specific owners was
made by the NLC in 1915."* A certificate of title was issued in 1916, with the
land being made absolutely inalienable. In 1983 the land was declared Maori
freehold land. While the 20 acres originally reserved was made into a public
recreation reserve in 1903, the 99 acre reserve in Karioi remains wholly Maori

1229

land today.

Karioi Reserves

The Karioi deed was signed in 1855. Four pieces of land were reserved for
Maori from the sale; Whaanga, Rakaunui, Te Kopua and Papahua, but only
Whaanga was specifically noted as a ‘reserve’ (the other areas were presumably

only intended to be excluded from the sale for the time being)."””

Whaanga was a 1430 acre block. 78% of the block remains Maori land today.
When the NLC made awards it stated that the land was to be inalienable except
by lease for not more than 21 years.””" Subsequently there were at least 14
permanent alienations of portions of the land.” Those parts sold were
primarily privately purchased in the 1920s and 1940s, and a number of partitions

1233
2.

of the block were ‘Buropeanised’ between 1968 and 197

1226

1227

1228

1229

1230

1231

1232

1233

Wai 898, A142, at 30-31.
Wai 898, A142, at 32.
Wai 898, A142, at 33.
Wai 898, A142, at 34.
Wai 898, A142, at 36.
Wai 898, A142, at 38.
Wai 898, A142, at 39.
Wai 898, A142, at 37.
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Te Kopua was a 143 acre block. 81% (116 acres) of the block remains Maori
land today. Title was investigated, and awards made, in 1896.”* Two small
partitions were Europeanised in 1968 and 1969. The balance seems to have been
taken for various public works including defence, a ‘Native School’, aerodrome,

a recreation reserve, and roads in the 1900s, 40s, 50s, 70s, and 90s."

Papahua was a 46 acre block. 1.4% (an urupa) remains as Maori land today. Title
was investigated and awards made in 1919. The rest was alienated through public
works takings for an aerodrome and for the purpose of a public recreation

9 1236

reserve (partly gifted) in 197

Rakaunui was a 1044 acre block. About 18% remains Maori land today (189
acres). Title was investigated and awards made in 1896. Large portions of the
block were alienated through private purchase (71%), and smaller sections were

alienated through Crown purchase and others had their titles Europeanised from

the 1920s to the 1980s.'*’

Ruapure Resserves

11.

The Raupuke deed was signed 2 February 1856. Two reserves were surveyed
prior to the signing of the deed, with descriptions and plans contained in the
deed: Toroanui consisting of 86 acres and Horokawau consisting of 310
acres.”” The NLC investigation of the latter was in 1918, and it seems that the
former was never investigated.”” Both blocks were completely alienated by
private purchases: Toroanui in 1894 and Horokawau (sold following a

. " : 1240
unanimous decisions of some assembled owners) in 1920.

Wharauroa Reserves

12.

The deed for Wharauroa block was signed 2 December 1857. Two pieces of
land were excluded from the sale of block (i.e. not referred to as ‘reserves’): Te

Rape and Mowhiti.

1234

1235

1236

1237

1238

1239

1240

Wai 898, A142, at 40.
Wai 898, A142, at 39.
Wai 898, A142, at 41, 45.
Wai 898, A142, at 46.
Wai 898, A142, at 47.
Wai 898, A142, at 50-51.
Wai 898, A142, at 47, 52.
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Te Rape was a 428 acre block. 0.1% remains Maori land today (an urupa),
gazetted as a Maori reservation in 1961. The title investigation for the original
block was in 1905. The Crown purchased multiple portions of the block in the
1910s, and several other alienations, private and Crown purchases occurred

through to 1960.""

Mowhiti was a 46 acre block. None of this remains Maori land today. The NLC
title investigation occurred in 1912. The block title was Europeanised in 1969

under the Maori Affairs Amendment Act 1967.'%*

Awakino Reserves

15.

16.

17.

The Awakino deed was signed 28 March 1854."* Six reserves were specified in
the deed as set aside as residence for the sellers: the Waikato (Maniaroa) reserve,
Rangitoto, Ketekarino, Ounutae, and two reserves for Takarei’s sons Reihana
and Wetere. The deed also contained consent by the sellers for public works

takings for the purposes of roads, where required, through the reserves.'*

Maniaroa was a 130 acre block, containing an urupa, and is home of the anchor
of the Tainui waka. 85% of the block remains Maori land today.** The NLC
heard a succession case for title to the block in 1889, and undertook a further
title investigation in 1922. Portions of the block were taken for roading in the
1960s, another part was purchased by Takerei Kingi Wetere in the 1970s, and
another part of the block was vested in the council for the purposes of an

esplanade reserve in the 1990s.'**

Ounutae is a 110 acre block, which remains entirely Maori land today. The NLC
investigation of title occurred in 1922 (up to which time it was presumably
considered Maori customary land)."* In 1938 there was a petition to Parliament
in behalf of Ngati Rakei alleging that 220 acres were supposed to have been set
aside for Ounutae as opposed to 110. This allegation was investigated, and it was

concluded that the incorrect area was the result of computational errors in the

1241

1242

1243

1244

1245

1246

1247

Wai 898, A142, at 56.
Wai 898, A142, at 57.
Wai 898, A142, at 61.
Wai 898, A142, at 62.
Wai 898, A142, at 63.
Wai 898, A142, at 65-66.
Wai 898, A142, at 67.
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19.

20.

21.
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original sketch plan, and therefore that the 110 acres awarded was in fact the

correct area originally reserved."”*

Rangitoto is a 55 acre block which remains entirely in Maori ownership today,
apart from four acres taken for a road in 1921.”" The NLC heard a succession

case for the block in 1889, and further investigated title to the block in 1922."*"

Reihana’s reserve was never propetly set out and as a result was not properly
protected from alienation, and there were further difficulties in obtaining title.
The original land supposed to be set aside for Reihana was inadvertently sold to
European settlers. Between 1891 and 1893 Reihana wrote to the Native Minister
many times to try and secure land."”' Reihana was issued certificate of title to 50
acres of Crown land at Piripiri in the Taumatamaire block in 1893. Reihana sold
this land about a year after he received title.”” None of the land therefore

. - . 3
remains Maori land today.'”

Wetere’s reserve was never propetly set out and as a result was not propetly
protected from alienation, and there were further difficulties in obtaining title.
Wetere wrote to the Native Minister inquiring into his reserve in 1888, the year
before his death."” Wetere was issued a Crown grant in 1902 (over a decade
after his death, and after many attempts by himself and successors to secure the
land originally promised) to Crown land in the Mahoenui block.”” None of the
land remains Maori land today. The land was consolidated in the late 1950s as
part of the Mahoenui Land Development Scheme and then alienated by private

sale in 1979.'%°

Ketekarino was estimated to have been a 50 acre reserve (described in the deed
merely as ‘small’). The land was not propetly set aside at the time of the deed,
and was therefore inadvertently leased to a private company by the Crown.
Considerable time was spent by the owners and their successors in attempting to

secure the reserve originally promised. Two petitions were made by the owners

1248

1249

1250

1251

1252

1253

1254

1255

1256

Wai 898, A142, at 68-69.
Wai 898, A142, at 69.
Wai 898, A142, at 70.
Wai 898, A142, at 72.
Wai 898, A142, at 73.
Wai 898, A142, at 71.
Wai 898, A142, at 74.
Wai 898, A142, at 71.
Wai 898, A142, at 71.
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for the recognition of the reserve: one in 1938 and one in 1950. In consequence
of these petitions the owners were granted 7 "2 acres of the original Ketekarino
reserve containing an ancestral urupa and £60 compensation was paid for the

outstanding 42 %2 acres. The 7 % acres remains Maori land today.'””’

Motkan Reserves

22.

23.

24.

The Mokau deed was signed 1 May 1854. The deed specified three areas ‘not yet
agreed to’, and therefore presumably intended to be excluded from sale, but not
necessarily intended to be ‘reserves’ as such; Te Kauri (or Hingarangi), Waipuna,
and Tokowhaiti. Another piece of land called Tawari (or Te Mahoe), not
mentioned in the deed, was also excluded from the sale.'” During the NLC
investigation into Te Kauri the block was split in two, the larger part being

named Hingarangi Kauri, and the smaller part Te Kauri.'*”

Hingurangi Kauri was a 143 acre block. 82% of the block was alienated through
private purchase or was subject to Europeanisation of title in the early 20"
century. 13% (18 acres) remains as Maori land today."™ The NLC investigated
title in 1897. There were 16 alienations between 1914 and 2001. Twelve portions
were privately purchased in that period and five had the titles Europeanised
between 1968 and 71."”"' The Crown appears to also have been one of the
purchasers of land, despite the fact that the Surveyor—General cautioned against
the purchase of these lands, saying “for my part, unless the owners can be
shown to have plenty of land elsewhere, I think Government ought not to buy
it”."® On the other hand, there is also evidence that officials involved in

purchasing did consider the owners to have sufficient other lands."*”

Waipuna was a 175 acre block. Approximately half the land remains Maori land

today (93 acres). 82 acres were Europeanised in 1970 and 1971. The NLC

investigated title in 1899."***

1257

1258

1259

1260

1261

1262

1263

1264

Wai 898, A142, at 79.

Wai 898, A142, at 84.

Wai 898, A142, at 84-85.

Wai 898, A142, at 85.

Wai 898, A142, at 86.

Bruce Stirling, “Mokau ki Runga Claim Issues”, (25 February 2014), Wai 898, A147(b), at 81.
Wai 898, A147(b), at 81-82.

Wai 898, A142, at 87.
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Tokowhaiti (also known as Purapura) was 884 acres. 94% of the block remains
as Maori land today, with the remainder sold privately (in 1939, 1964 and 1975),
taken for public works (small portions being taken for roads in 1964 and a

scenic reserve in 1981), or Europeanised (in 1970).”” The NLC title

investigation occurred in 1899."*

Tawari was a 76 acre block. The whole block was taken in 1912 for the purpose
of Mokau River Bank Scenic Reserves. As such, none of the land remains as
Maiori land today. The NLC title investigation occurred in 1899.”” The Crown
paid out compensation (determined by the NLC) for taking the land in 1914.
The compensation was erroneously paid to the Public Trustee on the basis the
owners had not been determined. Uncertainty over the fate of the payment
continued into the 1930s, and it is uncertain whether the owners successfully

recovered the money owed to them from the Public Trustee.*”

Te Kauri was a 2.7 acres. 0.4 acres (16%) remains Maori land today, with the
balance alienated by two private sales in 1922 and 1935 respectively. The NLC

title investigation was in 1904."”

1270 - .
identifies two

Bruce Stirling, in his report entitled Mokau ki Runga Claim: Issues,
further pieces of land which were, at various times and to certain extents,
considered by the Crown to be included within the Mokau purchase. The first
area was called Naunau, adjacent to Mokau Township, and the second

Motutawa, a small island east of Mokau Township. For whatever reason these

issues are not discussed by Kesia Walker in her A142 report on native reserves.

Naunau is described by Stirling as an ‘extensive urupa and wahi tapu’ that
covered approximately 38 acres on in what used to be sand hills west and south
of the Mokau Township on the bank of the Mokau River. The area included
multiple urupa, significant caves, and the original location of the Tainui anchor.
The area was not specified as a reserve in the deed, but was excluded from the

original survey district, originally being considered unsurveyed Crown land.
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However, Stitling states that ‘Mokau Maori were firmly of the view that it
[Naunau| remained with them’. Today the area is largely developed as part of
Mokau Township, with no trace of the original sand hills, including the
residential area of Beach Road, Point Road, and Tokopapa Street, and with the
coastal margin heavily eroded in some areas.”””" Between the 1920s and 1950s
there were many attempts by concerned Maori to get officials to secure the
protection of Naunau, and it appears to have been a rather sprawling and
uncontained urupa spread throughout at least 20 acres of the sand hills.
However, Stirling points out that the Crown was interested in the land, both for
its potential as an ironsand mine, and for the expanded development of Mokau
Township. *”* Stirling notes that “The local hapu recall that the government as
[sic] “trying to get the Maori people of Mokau to identify the exact spots where
their whanau were laying so that they could put fences around them and
basically sell the rest off.” That is an accurate summary of the Crown’s goal and

1273
of the eventual outcome.’

Stirling claims roads were subsequently built
through burials, and baches were built on them. Today only two half-acre urupa
remain in the area.”””* The evidence is unclear as to whether the area was in fact

reserved, or intended to be reserved, from sale.

Motutawa, like Naunau, was not a ‘reserve’ specified in the deed, but land which
Stirling considers Maori assumed had not been sold. It is a 1 acre island in the
Mokau River east of the township, which could be considered to fall outside the
deed boundary (the river forming the southern boundary of land sold in the
deed). It contained an urupa which Maori continued to use following the signing
of the deed."”” It was traditionally a significant pa, had an old waka and cherry
grove, and a spring that was highly valued by Mokau Maori.'” It was surveyed
as a scenic reserve in 1912."" This may have been consistent with Maori wishes
and aspirations, but they were evidently not completely satisfied with the
subsequent management of the land. In 1931 concerned Maori lodged a claim

with the NLC for the island, but the Crown responded that it had been part of
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the Mokau purchase.”” Mékau Maori continued to seek the return of the land.
In December 1978 the island was revested in Maoti, and the NLC set it aside as
a Maori reservation and place of historical interest. Motutawa remains this status

1279

today.

Taumatamaire Reserves

31.

32.

The Taumatamaire deed was signed 1 January 1855. Only one small block was
reserved from the sale, Piripiri, as a landing for ‘the canoes of the people of the
interior’” on the Awakino River.”” The land appears to have been accidentally
included in the late substitution of land awarded to Reihana to compensate him
for the 50 acres that was supposed to be awarded to him under the Awakino
deed, but was inadvertently sold to settlers.””” As noted above, Reihana sold this
land in 1894. A Petition to Parliament was made in 1938 for the award of the
reserve that was never made. In 1946 the petitioners’ solicitors pointed out the

. . . . 1282
error again to the Native Minister.

It appears that the Crown may have set aside land in exchange for the original
Te Piripiri reserve on the Mokau Rivier (as opposed to the location it was
supposed to be on the Awakino River)."™” However, this is not completely clear
and it may be that no land was ever propetly reserved, as Stirling claims was the
case.”™ Te Piripiri reserve established on the Mokau, also called Te Mangeo, was
originally six acres. Three takings for roads in the mid 1920s reduced it to three
acres. It is not clear when or if title to this land was ever granted to Maori by the
Crown."” The remaining land appears to have been sold to a farmer in 1967.
There is no evidence to indicate that the land was ever Maori land within the

jurisdiction of the NLC."*
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Rauroa Reserves

33.

34.

The Rauroa deed was signed 30 July 1857. No ‘reserves’” were specified in the

deed, but one piece of land was excluded from the sale: Otiao."*"’

Otiao was 290 acres excluded from sale, but marked as a ‘native reserve’ on a
sketchplan of the purchase in Turton’s Plans. 242.5 acres remains Maori land
today (84%). The remaining 47.7 acres (16%) was alienated through private sale
in 1970 and taken by the Crown. The Crown took six acres in lieu of survey
costs in 1910. The NLC title investigation occurred in 1901. In 1930 an Order in
Council was issued prohibiting the alienation of Otiao except to the Crown. This
prohibition on alienation except to the Crown was revoked in 1952. There is no
evidence currently available as to the circumstances of how or why this order

. 1288
was issued.
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