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MAY IT PLEASE THE TRIBUNAL

1. These reply submissions are filed on behalf of Te Whau Barbara Te Hui
Hui Pumipi who brings a claim on behalf of the Patutahi, Rawiri, Te Anau,
Thompson, Pumipi whanau, and on behalf of Ngati Pane and Ngati
Mahanga hapu (“the Claimants”).

VESTED LANDS/ MAORI TRUSTEE

2. These submissions are in reply to the Closing Submissions of the Crown*
(“the Crown Closings”) that directly relate to the Claimants’ Closing

Submissions for Wai 19672 (“the Claimants’ Submissions”).

3. The vested lands topic as responded to by the Crown deals largely with the
vesting of Maori land in the Maori Land Boards. The Wai 1967 claim
relating to vested lands, however, is in relation to the situation where the
Claimants’ land was vested in the Maori Trustee under Part Il of the Maori
Purposes Act 1950 and Part XXV of the Maori Affairs Act 1953 (“the vested
lands/Maori Trustee claim”). The Crown deals with this issue under the
Closing Submissions of the Crown on Rating (‘the Crown’s rating

submissions”).?

4, Therefore, this reply submission will respond to the Crown Closings that
directly refers and responds to the vested lands/Maori Trustee claim as

well as the Crown’s rating submissions.
Summary of the vested lands/Maori Trustee claim
5. The Claimants’ have land interests in Whaanga 1B2C2B. This block was

placed in the agency of the Maori Trustee. The Maori Trustee leased the

land to a third party who subsequently breached the lease conditions. The

! Closing Submissions of the Crown, Wai 898, #3.4.310(e).
2 Closing Submissions for Wai 1967, Wai 898, #3.4.162.
% Closing Submissions of the Crown on Rating, Wai 898, #3.4.306.



Claimants wished to sue the lessee but the Maori Trustee was chary about

pursuing that option.”

6. The Claimants’ claimed that the Maori Trustee did not protect their
interests. The Claimants further claimed that the legislation that enabled
the vesting of the land to the Maori Trustee was a breach of the Crown’s
duty of active protection and their right to the undisturbed possession of
their lands.”

7. The Claimants disputed the Crown’s position that the legislation enabling
the vesting of lands in the Maori Trustee was for the benefit of Maori.
Counsel submitted that the evidence on the record of inquiry clearly shows
that the introduction of this legislation was as a result of lobby groups who
wished to see more Maori land brought into production for the benefit of
Pakeha and to enable Maori land to become rateable. The Claimants
further claimed that the practice and application of the legislation resulted

in no benefit to Maori at all.®

The Crown’s “Specific Response” to the Wai 1967 Claim

8. The Crown states that the “Wai 1967 claimants submit that the Crown’s
policies breached the Crown’s duty of active protection by minimising the

claimants’ rights to manage and occupy their lands”.’

9. It is accepted that this was one of the tenets of the Claimants’ submission.
It should be noted that the Claimants’ Submissions did not solely relate to
a breach of active protection. The Claimants claim that this policy breached

the property guarantee encompassed in Article Il of Te Tiriti as well.

10. The Crown further submits that :

its objectives in initiating the vested lands scheme were to protect

and facilitate the development of remaining Méori lands for the

4 Closing Submissions for Wai 1967, Wai 898, #3.4.162, paragraph 13.
° Closing Submissions for Wai 1967, Wai 898, #3.4.162, paragraph 14.
6 Closing Submissions for Wai 1967, Wai 898, #3.4.162, paragraph 16-40.
" Closing Submissions of the Crown, Wai 898, #3.4.310(e), paragraph 288.



benefit of Maori, while also opening up what were considered to

be unproductive and surplus M3ori lands for settlement.®

11. In the footnote to this paragraph the Crown states “See further detail in the
closing submissions of the Crown on vested lands”. In effect, the Crown is
relying on its Closing Submissions of the Crown on Vested Lands® (“the
Crown’s vested lands submissions”) to respond to the vested lands/Maori

Trustee claim.

12. The paragraphs that have been referred to by the Crown in the Crown’s
vested lands submissions provides background to the introduction of the
Maori Purposes Act 1950 and the Maori Affairs Act 1953. However, the
main point that is gleaned from the Crown’s submissions is that it claimed
the intention behind the introduction of this legislation was to protect and
facilitate the development of remaining Maori land while opening up

unproductive and surplus lands for Pakeha settlement.

The Intention behind the Policy

13. Through the introduction of the Maori Purposes Act 1950 and the Maori
Affairs Act 1953, the Crown introduced a policy of vesting land in the Maori

Trustee (“the Policy”).

14. As stated above, Counsel submitted that the real intention behind the
Policy was to ensure that more land was opened up for Pakeha settlement
and that Maori land became rateable. The Claimants claimed that the

legislation was so flawed that it very rarely achieved any benefit for Maori.

15. Although it has attempted to couch its reply to the vested lands/Maori
Trustee claim in a specific way, in reality the Crown’s submission is generic
in nature and is solely based on the reasons it has provided in the Crown’s
vested lands submissions. Given that Claimant Counsel has addressed the

issues relating to the intention and effect of this legislation in their Generic

8 Closing Submissions of the Crown, Wai 898, #3.4.310(e), paragraph 239.
9 Closing Submissions of the Crown on Vested Lands, Wai 898, #3.4.304.



Closing Submissions on Rating'® and Counsel has also dealt with this in

the Claimants’ Submissions, those points will not be referred to hither.

16. However, it is important to address some of the evidence relied on by the
Crown in the Crown’s vested lands submissions.'* Here, the Crown
confirms that there was significant lobbying from the public to have Maori
land vested in statutory entities. The Crown confirms that the principal
reason behind these demands was the shortage of lands available for
settlement and development by Pakeha farmers.*

17. Furthermore, in the Crown’s rating submissions,"® the Crown admits that
the main intention behind the Policy was to bring Maori land into what it
believed was suitable use. The Crown states that “ftJhe principal policy
rationale for the provisions was to bring land that was idle into

production...**

18. Lastly, we note an exchange between Judge Ambler and Crown Counsel
during Hearing Week 17. During this exchange, the Crown accepted that
the main reason for the vesting of Maori lands in the Maori Land Board

was Pakeha demands for Maori land:

JUDGE AMBLER

Coming back to page 12 and the rationale for the official
legislation and then going through to the 1905 Act, the 1907
Commission and so forth, in the course of answering

Dr Harris’ questions you seem to suggest that [the] objectives of
this regime in order of priority were to develop land for the
benefit of Maori and secondly to open up the land for
settlement, but the sense | got from the evidence that’s been
presented by both Dr Hearn and Dr Loveridge is that the
primary driver was the political pressure to open up this land

for Pakeha settlers, do you accept that or...

10 Generic Closing Submissions — Rating, Wai 898, #3.4.123.

1 Closing Submissions of the Crown on Vested Lands, Wai 898, #3.4.304.

12 Closing Submissions of the Crown on Vested Lands, Wai 898, #3.4.304, paragraph 51.
13 Generic Closing Submissions — Rating, Wai 898, #3.4.123.

!4 Closing Submissions of the Crown on Rating, Wai 898, #3.4.306, paragraph 102.



19.

GEOFF MELVIN

That’s certainly a key driver, but with the corollary that the
scheme sought to preserve ultimate ownership, ultimate
Maori ownership, so retention of land was a key aspect of it,

of the scheme as well.

JUDGE AMBLER

Well | know we’re not supposed to put counterfactuals, but |
just can’t imagine that without Pakeha settler demand for
land you would’ve had anything like a regime like this put in
place. Why would M3aori want it if they thought and

functioned at a hapii community level?

GEOFF MELVIN

That’s a fair point.

Although this policy is in relation to the vesting of lands in the Maori Land
Boards, it is submitted that this line of reasoning is applicable to the vesting
of lands in the Maori Trustee as well. Without the Pakeha settler demand
for land, and the Local Councils’ insistence of receiving rates on Maori

land, the Policy would not have been introduced.

Protection of Rangatiratanga

20.

21.

The Crown does not provide any explicit justification for its breach of the
Claimants’ Article Il property guarantee or the Crown’s breach of its duty to

actively protect the Claimants.

In reading the Crown Closings, it could be interpreted that its justifications
for this breach were that it's the Policy was based on the principle of
common good or in the national interest. The Crown seems to be
suggesting that the Crown was justified in breaching its duties to the
Claimants in this situation as it had struck the correct balance between

“protecting the interests of Maori” and the national interest of having Maori



land share in the rates burden and in having Maori land brought into

production.

22, It is submitted that if the Crown does breach the Claimants’ Article I rights,
it must be able to properly justify that this decision is clearly for the
common good. The Crown must also show that it has interfered with the
Claimants’ rights to the most minimal extent possible.'®> As the Crown has
not properly addressed this issue as an interference of property rights
issue, it is submitted that the Crown has not been able to overcome this
burden.

Lack of Consultation

23. A key issue whenever Maori property rights are interfered with by the
Crown is whether there has been adequate consultation with the affected
Maori. The Crown has accepted this in relation to vested lands. The Crown
stated, in reference to the vesting of Te Rohe Potae Maori land with the
Maori Land Board, that it did not require consent from the Maori
landowners as this consent had already been gained through a number of
consultative meetings held by the Stout-Ngata Commission.*® Through this
consultation process, the Maori land owners had consented to their land
being placed under the control of the Maori Land Board. Therefore,
according to the Crown’s logic, when the legislation was introduced and
the land was compulsory placed under the charge of the Maori Land

Board, it was not without the owner’s consent.

24. During questioning at Hearing Week 17, Judge Ambler referred to the
importance of consultation in relation to the vesting of lands and the Crown

conceded the point:

JUDGE AMBLER

This is a potentially complex area and | thank you for your
submissions, but I'm just trying to put this period in the

regime of the Maori Land Board in particular in context, but

!5 As is expressed regarding the Crown’s interference with Maori rights in relation to land development schemes
in He Maunga Rongo, page 1039.
!® Closing Submissions of the Crown on Vested Lands, Wai 898, #3.4.304, paragraph 90.



firstly just so | understand the essence of what the Crown is
saying in terms of the vesting following the Stout-Ngata
Commission and the essence of what you seem to be
saying is that notwithstanding that the Maori Land Boards
were appointed by the Crown and so Maori lose that level of
rangatiratanga over their land. The process of the
Commission whereby there was substantial consultation
with Maori landowners and they therefore agreed to a
regime whereby they lost control of their lands. Now I'm not
trying to put that in pejorative way but that’s the, that’s how |
see the argument you’re running in terms of how we should

see the vesting at a high level.

GEOFF MELVIN

Yes, at a high level possibly prefer to express it slightly
differently —

JUDGE AMBLER

Yes but it is ultimately losing control of your land. There is
this body called a Maori Land Board which makes decisions
within a statutory framework in terms of what happens to
your land. And so that the, the Crown’s perspective the
functioning of the Commission is quite central to gauging

whether this is Treaty compliant or not?

GEOFF MELVIN

Yes if the Commission hadn’t done what it did and if nothing
else had taken its place, then there would be issues over the

Treaty compliance of the policy and its application.

25. The important point to take from this exchange was that the Crown

accepted that if the Stout-Ngata Commission had not undertaken



consultative processes, the Crown would have clearly fallen afoul of Te
Tiriti.

26. The Crown specifically accepts this point in its vested lands generic closing

submissions where it makes the following concession:

The Crown accepts that it would have breached the Treaty of
Waitangi and its principles if any M&ori land in Te Rohe Pdtae was
vested in the Tuwharetoa Maniapoto District M&ori Land Board

and its successors without the consent of its owners.*’

27. Although the vesting of lands in the Maori Land Board and vesting of land
in the Maori Trustee were dealt with under different legislation, the
principles behind the vesting were the same. The Crown justified its actions
on the basis that bringing idle land into productive use was in the best

interest of the nation.

28. Therefore, it is submitted that:

a. The Crown concedes that some land was vested in the Maori

Land Board without the consent of the owners; and

b. The Crown concedes that vesting of land in the Maori Land Board

without the consent of the owners was in breach of Te Tiriti; and

C. The Crown has not shown why the concession that relates to the
vesting of land in the Maori Land Board should not also apply to

vesting in the Maori Trustee; then

d. The concessions made by the Crown in relation to lands vested in
the Maori Land Board should apply to lands vested in the Maori

Trustee in the same manner.

7 Closing Submissions of the Crown on Vested Lands, Wai 898, #3.4.304, paragraph 9.



29. Thus we submit that in an act of good faith, the Crown should concede that
the Treaty principles were breached when lands were vested in the Maori

Trustee without consultation.

30. That having been said, in an effort to show that there was some sort of
consultative process, the Crown emphasises that applications for vesting
orders in the Maori Trustee were heard in open court and owners could
oppose those applications. The Crown also noted that Maori owners

sometimes consented to Court orders.*®

31. In reply, it is submitted that the Claimants did not consent to the Court
order. Moreover, the hearing of vesting applications in open court is
nugatory in circumstances where the owners were not notified of the

hearing.

32. Luiten records that many owners of land blocks were not notified of the
vesting applications. For example when an application was made for
vesting in relation to the Aotea South 3D block, there were 52 owners but

only 12 were notified.*

33. Luiten also records that there were 6 Whaanga land blocks that had
vesting order applications heard by the Court. For four of those
applications, Luiten was unable to find any record that suggested the
Crown made the beneficial owners of the land blocks aware of the
impending Court hearing. For the remaining two Whaanga land blocks,
Luiten records that in one situation there were only two owners but neither
of those owners were notified of the hearing, while in the other instance

there is no record of whether the six owners were notified.?

34. We submit that on the information available to us, on the balance of
probabilities the Crown did not provide notice to the Claimants of the fact
that their land was being made subject to a vesting order. Thus the Crown
breached its duty to consult with the owners before vesting occurred and

so the vesting breached Treaty principles.

18 Closing Submissions of the Crown on Rating, Wai 898, #3.4.306, paragraph 116.
19 | uiten, Local Government in Te Rohe Potae, #A24, p 436.
0 Luiten, Local Government in Te Rohe Potae, #A24, p 458.
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The Safeguards Provided under the Maori Purposes Act 1950

35. The Crown states that the Maori Purposes Act 1950 provided more
adequate safeguards for the interests of the owners of the freehold than
previously existed.” The Crown states as examples of these safeguards
the fact that the legislation could only apply to Maori land that was not
subject to a valid lease, the Court could cancel any order made under
section 34 and the Minister of Maori Affairs was required to approve any
order for vesting.?” In reply, it is submitted that the examples the Crown
cites could not be said to be adequate safeguards.

36. The first safeguard it cites relates to the non-vesting of land that is already
subject to a lease. In reality this safeguard is geared more towards the
protection of the lessee than the landowner. It ensures that the lessee who
had agreed to enter into a lease with the owner of the land is not negatively
affected by the vesting of the land with the Maori Trustee. As most lessees
during this period were Pakeha farmers, this protection was not a

safeguard for Maori at all.

37. The second safeguard that the Crown relies on relates to the Court being
given the power to cancel any order made that vested Maori land with the
Maori Trustee. However, the Crown has not mentioned whether it would
cancel an order if there was a valid lease currently in place. It is submitted
that it is not likely that the Court would readily interfere with the rights that a
lessee had obtained through a valid agreement as long as the lessee was
complying with the covenants of the lease. Given the fact that most leases
were for long periods of time, it is estimated that the Court would not have
been readily able to cancel a vesting order in most circumstances, if

requested by the landowner.

38. Further, in relation to this same safeguard, the Crown has not provided any
evidence or examples of the Court using this power. Even if this was a
possibility under the legislation, if it was not able to be given effect against,

the Crown had a duty to intervene and actively protect the landowners.

2 Closing Submissions of the Crown on Rating, Wai 898, #3.4.306, paragraph 99.
%2 Closing Submissions of the Crown on Rating, Wai 898, #3.4.306, paragraph 99.
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39. The third safeguard that the Crown relies on relates to the Minister of Maori
Affairs having to confirm all Court orders vesting land in the Maori Trustee.
However, as evidenced by Luiten, the “assertion that each order received
the careful consideration of the Minister prior to his sanction is
guestionable”, and that actual consultation and review of the order by the

Minister would have been “the exception rather than the rule”.”

40. More pertinent to the issue is that the safeguards did not allow the Maori
landowners to appeal regarding the grounds set out in the legislation

itself.?

The criteria for the making of an order were so wide that almost all
applications could be successful,® and the four grounds invoking the
appointment of the Maori Trustee as agent for land could be applied to

virtually every block of Maori land in Te Rohe Pétae.”®

41. The safeguards provided by the legislation were ineffectual given the fact
that the legislation set such a low threshold for the application of the
legislation. Given the wide applicability of the legislation, it is submitted that
any appeal regarding the vesting orders made by the Claimant or her

tupuna would have been unsuccessful.

Dated at Auckland this 9" day of March 2015

N Ay F Uhos—

Counsel Acting

2| uiten, Local Government in Te Rohe Potae, #A24, pp 308-309.

24 Closing Submissions of the Crown on Rating, Wai 898, #3.4.306, paragraph 119.
2 uiten, Local Government in Te Rohe Potae, #A24, page 227.

% Luiten, Local Government in Te Rohe Potae, #A24, p 308
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