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MAY IT PLEASE THE TRIBUNAL:

1.1

1.2

1.3

14

Introduction

These submissions are filed on behalf of the Wai 125 (Tainui Hapu 6 Tainui
Waka) claimants in reply to the Crown’s closing submissions in the Te Rohe

Potae Regional Inquiry (Wai 898).

The claimants would like to take this opportunity to once again state to this
Tribunal and to remind the Crown that they are a collective in their own right
who have not mandated any other iwi or collective to make representations to
the Crown or any other agency on their behalf which includes any
representations by the Waikato Raupatu Lands Trust; the Waikato River Trust
and the newly formed Te Kawau Mar6 collective who is seeking to be mandated
as the large natural grouping for the purposes of negotiating a comprehensive

settlement for those iwi and hapu affiliated to Ngati Maniapoto.

Tainui Hapu o Tainui waka have over a period of years have been at pains to
clarify at the request of the Crown (Office of Treaty Settlements: OTYS) its
separate autonomy and representation particularly with respect to the questions
and issues from claims which arise from their unique proximity to the West
Coast Harbours at Kawhia and Whaingaroa and Karioi maunga. This is
particularly important given the well documented history of opposition by the
late Tuaiwa Rickard to the Tainui Lands Settlement and legislation and the
endeavour by the Crown and the Waikato Raupatu Lands Trust to settle the

claims for compensation.

Notwithstanding, the claimants have been side-lined, overlooked and ignored
by the Crown in a number of fora, including — unfortunately — this Tribunal if
we look at the scant regard and effort that has been made on the part of the Crown
to engage in any meaningful way with their claims. We remind this Tribunal as
highlighted in closing submissions for the claimants that Ngati Koata was one of



1.5

1.6

the Tainui hapu gifted land by Tahinga at Te Akau, who suffered raupatu and is
not one of the 33 hapu of the Waikato / Tainui listed in their Settlement Act.*

The claimants have been left feeling that others including the Crown have been
enriched at their expense and the failure to compensate for their loss has caused
deep division amongst Maori (Tainui Hapu o Tainui Waka and the Waikato
Raupatu Lands Settlement Trust) and between and amongst Maori and the

Crown.

In the absence of a specific Crown response to Wai 125, Counsel have
endeavoured to address the Generic Closing Submissions of the Crown as they
relate to Wai 125. These replies should therefore be read in conjunction with a
number of topics including; Constitutional Issues; War and Raupatu; Pre Treaty
Transactions; Local Government; Native Land Court; Environmental Issues and
Education and Te Reo Maori Issues and others. Where submissions in reply on
these generic issues were available to counsel we have endeavoured to
incorporate them in our analysis. Where submissions in reply were not available
we have sought leave to file supplementary responses once the same have been

received and reviewed by counsel and the claimants.

Constitutional Issues

Mana Maori Motuhake

2.1

2.2

Paragraphs 4.1 to 4.14 of the closing submissions deal with Tainui o Tainui hapu
assertions with respect to the ongoing Mana Tuku Iho and Mana Taketake they
possess with respect to their enduring absolute authority over their lands;

esteemed possessions and values and taonga katoa.

The claimants do not accept that their sovereignty was ever willingly ceded to
the Crown. Nor do they accept the Crown’s proposition that the signing of the
sacred covenant Te Tiriti by their Tupuna Hone Kingi and Turi Te Patete can be
seen as part of an agreement for the British to acquire their sovereignty through

a series of constitutional and jurisdictional steps.>

Wai 898 # 3.4. 210 Wai 125 Closing Submissions Dated the 21 day of October 2014
2 Wai 898 #3.4.312 Closing submissions of the Crown on Constitutional Issues p 7 para 31.



2.3

2.4

2.5

It is disappointing, though not surprising, that the Crown submissions have not
sought to have the Treaty analysed in a way that would see the intentions of the
parties understood in accordance with the plain meaning of the authenticated
text. Most significantly their submissions were not greatly informed by the
recent jurisprudence of the Waitangi Tribunal in Te Paparahi o Te Raki whose
analysis of the interconnection of He Whakaputanga and Te Tiriti o Waitangi is

highly relevant in the present context.

To be absolutely clear, the Crown submissions seek to give pre-eminence to the
views encapsulated within the English text of the Treaty of Waitangi and by
giving pre-eminence to a doctrine of international law that was largely developed
distinct from and without being informed of Tikanga Maori ( Maori Custom and
Law).There is no reason why this should occur other than to legitimise the lie
that the constitutional framework of this country is built around, the myth of
cession of sovereignty by hapu, when no such cession occurred or was ever
intended to occur on the part of those signatories to the authentic text of Te Tiriti
0 Waitangi, the Maori Text or the only version that was made available to them
at the signing at the Waikato Heads.® There is no documentary evidence on this
record of inquiry to show that the signatory Rangatira were agreeing to a cession
of effective sovereignty as is asserted by the Crown. Such evidence that is
available in fact is in direct contravention to this preposterous suggestion by the

Crown.

The claimants assert that given the history of protest by Tainui Hapu o Tainui
Waka (that was documented for the benefit of the Tribunal) against Crown
assumption of the power to have authority over their lands and resources in a
number of contexts no cession or assumption of sovereignty occurred or was
contemplated. Indeed, the artificial delineation between legal sovereignty and
effective or defacto sovereignty, is a convenient legal fiction and must also be
rejected simply because to transfer authority be it legal or defacto, in tikanga
Maori terms would have required the free and informed consent of the claimants
ancestors which from the evidence clearly was not given. If we accept the

testimony of Maori Jurist Moana Jackson, then what is being suggested by the

3 Wai 898 # 3.4. 210 Wai 125 Closing Submissions Dated the 21st day of October 2014 p 17 para 4.7 — 4.9



2.6

Crown as to what occurred must fail as it is legally impossible to transfer

effective sovereignty in Tikanga Maori terms because agreements made by

Rangatira had to be consistent with the prescriptions and proscriptions inherent

in the tika exercise of mana.

When questioned closely on this by the Tribunal Panel member Dr Aroha Harris

the difficulty of the Crown to sustain its position became obvious to all.

Dr Harris:

Geoff Melvin

Dr Harris

Geoff Melvin

Dr Harris

Geoff Melvin

Is that quote that Fox acknowledged that Mdaori hadn 't
already ceded sovereignty? Is that an admission that Maori

hadn’t — Te Rohe Maori hadn’t ceded sovereignty?
Hadn''t ceded
Had not ceded sovereignty

No I wouldn’t have thought so. It’s a reference to the fact
that Maori were still exercising defacto sovereignty in Te
Rohe Potae and maybe elsewhere as well. I'm not sure

what the geographical limits were but —

And exercising defacto sovereignty is different from not

having ceded sovereignty how?

Well we come back to this position that the Crown
understood that it had acquired legal sovereignty in 1840.
However, it hadn’t acquired effective sovereignty or what
we call defacto sovereignty over the entire country. That
occurred over time incrementally in various ways, and my
understanding of Premier Fox is saying there is a reflection
of that situation.*

4

Wai 898 Te Rohe Potae Hearing Transcript Week 16 pp 867 - 869



Jus Gentium

2.7

2.8

The claimants also reject the analysis of the application of the law of nations,
jus gentium by Professor McHugh?® as being definitive on the issue to legitimate

the assumed sovereignty it now claims.

The claimants would like to remind the Tribunal of the cogent observations made

by esteemed jurist Moana Jackson® in these hearings:

........ The British Crown discourses on Te Ohaki Tapu (and Te
Tiriti) are situated in what Paul McHugh has acknowledged as the legal
history of ‘erecting a British imperium in territory occupied by non-
Christian and tribal people.16 However that history is part of a broader
context in which arguments in politics, religion, philosophy, science and
economics were used to rationalise the brutal colonisation of Indigenous
Peoples after 1492.

88. The legal history then is not merely some reasoned debate about points of
Jjurisprudence or even esoteric arguments about whether ‘the legal formats
of its imperialism were a variegated pattern of jurisdictionalism. Rather it
is the deliberate construction of a legal artifice to justify taking away the
lands, lives, resources and power of innocent peoples who had done
Europeans no harm nor posed any threat to them. It was the
transformation of a European will to Indigenous Peoples into a putative
right which is directly relevant to any consideration of the Crown’s

attitude towards Te Ohaki Tapu.

89. In Europe’s long history of fratricidal wars States had assumed that they
had a so-called prerogative to ‘acquire and erect rights of government —
some form of sovereign authority (an imperium) in territory beyond the
realm’. After 1492 they refined this prerogative by classifying Indigenous

Peoples as an ‘other’ that was inferior because it was un-Christian,

5
6

Wai 898 #3.4.312 Closing submissions of the Crown on Constitutional Issues p 8 para 35
Wai 898 #A 117 pp 25- 26 para 87 — para 90



2.9

2.10

2.11

2.12

2.13

uncivilised, and un-White.17 — a kind of legal incorporation of the chain

of being.

90. The ‘refashioned legalism’18 that resulted, and its application in ‘territory
occupied by non-Christian (and tribal) peoples,” was essentially a race-
based discourse. It positioned Indigenous Peoples as objects who could
and should be dispossessed and then articulated a series of doctrines to
rationalise how that might be done by privileging the rights and authority
of those belonging to what one jurist called the ‘charmed circle’ of

European States.19

The racism within the Crown submissions becomes apparent when the evidence

of Professor McHugh is juxtaposed against that of Maori Jurist Moana Jackson.

The suggestion that the Crown acquisition of sovereignty was done honourably,
fairly, reasonably and in good faith because of its reliance on a racist doctrine
that privileges British notions of law over Tikanga Maori is fatal and does not
comply with the Treaty standards of mutual respect and equality that the Crown
itself highlights must also be taken account of.’

It is a key plank of the argument advanced for the claimants that the perception
of Maori agendas in history has too often assessed Maori from a western
standpoint only, as though Maori were cardboard figures with blank minds

awaiting intelligence, something less than human.

While many modern historians have made some real attempts to get inside the
Maori value system there has been a tendency to see history in terms of the

colonisers’ precepts and to assess change in terms of the coloniser’s agenda.

There has rarely been adequate reference to the agenda that Maori already had
or to the depth of the ancestral opinions that influenced Maori thinking. Even
setting aside any modern cultural renaissance, in assessing change small
reference was made to the extent to which Maori values survived, or of the extent
to which these values had continued to influence Maori action at different points

in time. The dynamics of cultural inter-action were subsumed by an assumption

7 Wai 898 #3.4.312 Closing submissions of the Crown on Constitutional Issues p 5 para 22



2.14

2.15

2.16

of a stronger and weaker society with an inevitable forced osmotic pull. In brief

Maori were often judged in European contexts and not on terms of their own.

Sadly this is the approach that underpins Crown Counsels approach to
Constitutional Issues in this Inquiry and does not at all reflect some modern
developments in Indigenous Rights Law that the Waitangi Tribunal Panel
Member Professor Hirini Mead brought to their attention in questions around the

Crown’s closings on these matters.

In his brief of evidence in the Paparahi o Te Raki hearings which are relied upon
by Crown Counsel in these Te Rohe Potae hearings Dr McHugh argues at

paragraph 29:

“It is important here to pause and reiterate that the idea of
law incorporated into British imperial activity at this stage was not the
“international law’ of the Victorian era and after. Indeed the term
‘international law’ was itself a neologism coined by Jeremy Benthan at the
very end of the eighteenth century and was not influential until after his
death in 1832. The strongly positivist idea of law in the sense of a
sovereign commander, or even sovereign command derived from
European state practice gripped a later generation of English thinkers and
other figures than the one [sic] engaged in the New Zealand frontier of the
1830’s. At that time the British did not regard the jus gentium as law it
“had” to follow, in the sense of it being imperative and obliging. A

positivist notion of law was still no more than emergent.®

Dr McHugh states that in relation to that period, it would be more appropriate to
use the term “jus gentium” (the Law of Nations) rather than International Law.
° While not expanding on his reasons for preferring the former term or the nature
of the distinction between “jus gentium” and international law, it appears that
his intention is to differentiate between “a more modern” and “a less modern”

form of international law (or an early nineteenth and a late nineteenth century

Wai 1040 Dr P McHugh , Brief of Evidence dated 16" April 2010 at para 29
9 Ibid para 37 and 38
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international law). However in doing so Dr Mc Hugh provides only very scarce

information about the differences as he sees them between such forms.

The Crown closing submissions on Constitutional Issues in this Inquiry at
paragraph 34 adopts this approach and asserts that the British Crown had
traditionally been founded on law and that British imperial authorities felt a

sense of obligation to follow the law of nations.

To the extent that Dr McHugh purports to deny the existence of a body of binding
international law in the 1830’s ( in the sense that states considered themselves to
be legally bound to observe certain internationally applicable rules when acting
in spheres beyond their domestic jurisdiction) in Counsel’s submission he falls
into error. As was argued forcefully in the Te Paparahi o Te Raki Inquiry we
submit such an approach must be rejected here also.

Further, to suggest that in 1840, jus gentium required the Crown only to obtain
sufficient consent of Maori *° (our emphasis) before it established sovereignty
flies in the face of Lord Normanby’s instructions to William Hobson, in which
he set out Britain's terms for acquiring sovereignty of New Zealand. These terms
included obtaining ‘'the free intelligent consent of the natives, expressed

according to their established usages'. It also refuses to engage with the evidence.

Tainui hapu o Tainui Waka are sovereign nations

2.20

In 1840 our claimants assert that their hapu and iwi held the legal status of
independent sovereign nations, and were recognised as such by the British
Crown. It is widely accepted that they met all of the requirements for

international legal personality, namely:
a)  apermanent population;

b) adefined territory;

c) government; and

d) capacity to enter relations with other states.

10 Wai 898 #3.4.312 Closing submissions of the Crown on Constitutional Issues p 8 para 39



2.21

2.22

2.23

It is in this context that Te Tiriti 0 Waitangi was entered into. Te Tiriti o
Waitangi is thus an international legal document. Consequently it should be
interpreted, first and foremost, under international law principles, as opposed to
being considered directly under British common or constitutional law and /or
under domestic Maori customary law. It is important to stress that while these
municipal or domestic bodies of law are relevant to the interpretation of Te Tiriti
0 Waitangi they are not primary bodies of law under which Te Tiriti o Waitangi
should be interpreted.

These issues were the subject of some scrutiny the Tribunal during Week Two
of the Te Rohe Potae Hearings when Mr Moana Jackson was cross examined by
Crown counsel Mr Melvin. We have not included the whole of the exchange
between Crown Counsel but it is apt in its totality because it highlights our

concerns with the Crown submission.

Mr Melvin: But the recognition of sovereignty pre-dates those instructions

doesn’t it?

Moana Jackson: Well I’'m sorry but just need to repeat. There are two
difficulties with the notion of sovereignty. One is that
sovereignty is a European concept of power. It is not a
Maori concept of power. So you are imposing something
foreign on, on our people. And the second thing is that
fundamental to the whole colonising ethos, is that you
will try to take over the people being dispossessed, and
turn them into you, and so it necessarily foretells if you
like, what, what is going to happen and the other thing
that | think is worth bearing in mind about Normanby
and all the subsequent Instructions about the Treaty and
so on is that there is , I think I mentioned in my brief,
there is it seems a human political reality, that people do
not voluntarily give up their independence. There is no
history of Kahungungu voluntarily giving away its
authority to Ngai Tahu, and similarly in European
history, there is no history of say France voluntarily

10



Judge Ambler:

Moana Jackson:

Judge Ambler:

Moana Jackson:

Judge Ambler:

Moana Jackson:

Judge Ambler:

Mr Melvin:

ceding or giving up sovereignty to England. That is not
a human political reality, yet one of the presumptions of
lesser peoples, one of the presumptions made about
indigenous peoples is that we would do that. So Britain
would never expect France to do that, but there was a
presumption that we would, and that is what | call,

almost a magical suspension of disbelief and
Mr Jackson the

And Normanby’s whole instructions are based on that
presumption that, “Well we know that other civilized
countries won’t do this, but these petty tribes will
because they are petty tribes,” and that just seems to me

to be worrisome at best.

Mr Jackson, the question as | recall it was asked before
you answered, was that the British acknowledgement of
sovereignty pre-dated Normanby’s instructions. Is that

your understanding?

Yes, | thought I had answered that, sorry, because the

recognition of sovereignty is flawed in the ways | —

Yeah — no | understand that point about it being flawed,
and your views on it being flawed, but I just want to nail
down the answer as their prior acknowledgement of

sovereignty of Maori by the British Crown.
Yeah
Thank you

Just coming back to the passage at the bottom of page 1
of Lord Normanby’s instructions which you repeat at
paragraph 49 of your brief of evidence, that passage is

followed immediately with the sentence, “But the

11



Moana Jackson:

Mr Melvin:

Moana Jackson:

admission of their rights, thought inevitably qualified by
this consideration is binding on the faith of the British

Crown,” that’s correct isn’t it?
Yes

So together with that and the earlier statements of
recognising the sovereignty of New Zealand, these
suggest that the fact of Maori sovereignty was taken very
seriously by the British Crown?

In my view no. If | can refer you to a couple of sentences
further on in that paragraph where he says, “Believing
however that their own welfare would under the
circumstances | have mentioned be best promoted by the
surrender to Her Majesty of a right now so precarious
and little more than nominal and persuaded that the
benefits of British protection and laws administered by
British Judges would far more compensate for the
sacrifice by the natives of a national independence which
they are no longer able to maintain,” and I think that is
actually the crux of the instructions. Ye we will
acknowledge that you are sovereign but it’s so petty, it’s

so nominal that we need to come in and protect you.

The Crown’s Recognition of Maori as Nation States and Not Petty Tribes

2.24

2.25

From 1817 to 1836, the British Crown disclaimed any possessive rights to New

Zealand on at least eight occasions, primarily because of other distractions on

what one scholar describes as the Crown's "moving frontier." 1!

The recognition at this time of tribal independence is evident within

contemporaneous observations prior to the creation of the United Tribes

confederation, which noted that New Zealand's North Island had been "divided

1 A Grenfell Price, White Settlers and Native Peoples: An Historical Study of Racial Contacts Between English-Speaking Whites
and Aboriginal Peoples in the United States, Canada, Australia and New Zealand 156-57 (1972)

12



2.26

2.27

2.28

2.29

2.30

into several [Maori] states perfectly independent of each other, exercising all the

prerogatives of such a condition,". 2

This perception was also supported by Lord Glenelg, who in a memorandum of
15 December 1837, made clear the British Government’s recognition of New

Zealand’s independence:

They are not savages living by the Chase, but Tribes who have
apportioned the country between them, having fixed Abode, with an
acknowledged Property in the Soil, and with some rude approaches to a
regular System of national Government .... It may therefore be assumed
as a basis for all Reasoning and all Conduct on this Subject, that Great
Britain has no legal or moral right to establish a Colony in New Zealand,
without the free consent of the Natives, deliberately given, without

Compulsion, and without Fraud.

The fear of French inroads into New Zealand led Busby to persuade the United
Tribes to issue the He Whakaputanga o te Rangatiratanga o Nu Tirene, (1835
Declaration of Independence), on October 28, 1835, which requested British
protection for an independent state in New Zealand and contained a Maori

pledge to create a formal European style judicial and legal system.

This document is an affirmation of the independence of New Zealand, containing
an unambiguous assertion of Maori sovereignty which ironically was drafted by
Busby.

Significantly Potatau Te Wherowhero who has featured in the evidence in this
Inquiry District, signed He Whakaputanga o te Rangatiratanga o Nu Tirene in
August 1839 and refused to sign Te Tiriti o Waitangi when he was later

requested to.

What is evident is that prior to 1840, Maori sovereignty over New Zealand not

only went unquestioned by the Crown, it was recognised explicitly.

12 Captain J.C. Johnstone, The Maoris and the Causes of the Present Anarchy in New Zealand, in Pamphlets, Vol. 20 at 5
(Auckland, Southern Cross 1861).

13



2.31

2.32

2.33

2.34

This state of affairs was further amplified by Colonial Secretary Lord Normanby
in his 1840 instructions to Captain William Hobson of the Royal Navy. Hobson

was admonished that

“the Maori title ... to the Sovereignty of New Zealand is indisputable

and has been solemnly recognised by the British Government”.

Hobson was instructed to act scrupulously in his dealings with Maori. New
Zealand was not to be annexed:

...unless the free and intelligent consent of the natives, expressed

according to their native usages, shall first be obtained.**

The English version of Treaty of Waitangi reflected prevailing British attitudes

of the time and thus its preamble notes the need

"to establish a settled form of Civil Government with a view to avert
the evil consequences which must result from the absence of the necessary
Laws and Institutions alike to the native population and to Her [Majesty's]

subjects ...."

There has been significant testimony placed before the Tribunal by claimants to
highlight the claimants efforts to maintain their sovereignty and to resist the
efforts of an imposed colonising power to implement its single objective, a belief
that people could somehow be colonised without their consent, with benign
intent and good faith. It is our submission that the Crown responses surrounding
these issues provide the tribunal with a good example of how the Crown and
those who have sought to legitimise unitary assertions of power of the colonial
state, frame debates using the rubric of its own objectives of achieving control,
power and authority, and in doing so fail to recognise the pre-existing and

ongoing rangatiratanga of Maori.

13 paul B. Temm, The Treaty of Waitangi in the 1980s, in Te Reo O Te Tiriti Mai Rano: The Treaty is Always Speaking, at 41
(quoting 1840 instructions from Colonial Secretary Lord Normandy to Captain Hobson

14 Wai 898 # A117 (a)Normanby to Hobson 14 August 1839 (no 16) Great Britain Parliamentary Papers NZ 3 1840

14



Early Waitangi Tribunal Findings

2.35

2.36

2.37

2.38

The Tribunal’s first three substantive reports recognised that the Tribunal’s
interpretation must be informed by the understandings of those iwi and hapu who
signed Te Tiriti, and that they had not ceded sovereignty to the Crown nor had
they endorsed the application of English law. At most, they had relinquished that
element of their exclusive sovereignty that was necessary for the Crown to

ensure their safety and security.
The Tribunal in the Motunui-Waitara report concluded that:

The Maori [text] confirms to the Chiefs and the hapu ‘“te tino

)

rangatiratanga’” of their lands etc. This could be taken to mean ‘“the

highest chieftainship” or indeed “the sovereignty of their lands” *°

The Treaty was an acknowledgement of Maori existence, of their
prior occupation of the land and an intent that the Maori presence would
remain and be respected. It made us one country but acknowledged that
there were two people. It established a regime not for uni-culturalism, but

for bi-culturalism
Then in the Kaituna Report the Tribunal found that Maori:

would have believed they were retaining their rangatiratanga intact
apart from a license to kill or inflict material hurt on others, retaining all

their customary rights and duties as trustees for their tribal groups. *©

Then in the Manukau Report, the Tribunal affirmed that taonga meant that tino
rangatiratanga extended over harbours and foreshores, and confined the exercise

of ‘kawanatanga’ to making laws for peace, good order and security:

If the matter is in issue at all the sovereignty that assumes that the

sea belongs to the Crown was not in face ceded in the Maori text but only

15 Report of the Waitangi Tribunal on the Motunui-Waitara Claim, Wellington: Department of Justice, 51,
16 Report of the Waitangi Tribunal on the Kaituna Claim (WAI-4), Wellington: Department of Justice, 1984, 13-14,

15



2.39

2.40

241

2.42

“kawanatanga”, the right to make laws for the peace and good order of

the country and the security of the realm. ¥/

It is submitted that a clear reading of these early Tribunal findings refutes any
implication that would suggest that the Treaty is a deed that cedes sovereignty.
Accordingly any practical assertion otherwise by the Crown would seem to be

in breach of the early jurisprudential context that the Tribunal was developing.

We adopt generic Submissions by way of Reply with respect to the reliance of
the Crown on the Court of Appeal observations on these matters.

Pursuant to Section 5(2) of the Treaty of Waitangi Act 1975 the Waitangi
Tribunal has exclusive authority ‘to determine the meaning and effect of the
Treaty as embodied in the 2 texts and to decide issues raised by the differences

between them’.

We note for completeness that Somers J assertion in his Court of Appeal
judgement that Hobson’s May 1840 proclamation put the sovereignty of the
Crown beyond dispute is a departure from the Maori understanding of these
sacred covenants in the Te Rohe Potae experience and historical memory and
should be rejected as determinative of matters in dispute between the claimants

and the Crown.

Vienna Convention

2.43

Part Ill of the Vienna Convention sets out a series of principles and rules
regarding the observance, application and interpretation of treaties. However
article 4 of the Vienna Convention expressly provides that the Convention is not
retroactive. This means that the Convention does not apply in and of itself to
international treaties concluded by states prior to the Convention’s entry into
force for those states (or to treaties concluded by states not parties to the
convention). As the Convention did not enter into force generally until 1980, it

is clear that the Convention does not apply to Te Tiriti o Waitangi.

e Report of the Waitangi Tribunal the Manukau Claim, Wellington: Department of Justice 93,

16



2.44

2.45

2.46

2.47

Notwithstanding, in a series of judgements before the International Court of
Justice,(ICJ), the ICJ applied the principles set out in article 31 of the Vienna
Convention (article 31 is set out in full below). In its judgment Case concerning
Kasikili/Sedulu Island (Botswana/Namibia)®it noted that while neither
Botswana nor Namibia were parties to the Convention, both agreed that article
31 was applicable to the 1890 Treaty between Great Britain and Germany which
was at the heart of the case. The ICJ also cited its previous jurisprudence to the
effect that article 31 reflected customary international law.®

Article 31 of the Vienna Convention on the Law of Treaties 1969%° ( the Vienna

Convention) provides that:

“A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and

in the light of its object and purpose”.

Counsel submits by way of reply to the Crown that because the principles
affirmed in Articles 31 and 32 of the Vienna Convention reflect customary
international law, they are applicable to the interpretation of Te Tiriti o Waitangi.
In addition, these rules provide a practical, flexible and useful framework within

which to interpret Te Tiriti o Waitangi.

The ordinary meaning of the Maori Text of Te Tiriti o Waitangi, interpreted in
good faith, in its context and in light of its object and purpose is that:

a) the signatories granted a limited kawanatanga or governorship to the
Queen over land legitimately received by her ( whether soon after the

signing or subsequently), and over her subjects;

18 Case Concerning Kasikili/Sedulu Island (Botswana/Namibia ) [1999] 1.C.J. Reports 1045 (I.C.J.)

19

Ibid. at para. 18 in which the Court states that it * has already had occasion in the past to hold that customary international

found expression in Article 31 of the Vienna Convention (see Territorial Dispute (Libyan Arab Jamahiriya/Chad) [1994] I.C.J.
Reports 21 (1.C.J.0 at para.41; Oil Platforms ( Islamic Republic of Iran v United States of America) [1996] 912 (1.C.J.) at

para.23

Article 4 of the Vienna Convention which provides that it “applies only to treaties which are concluded by States after the entry
into force of the... Convention with regard to such States’ does not, therefore, prevent the Court from interpreting the 1890
Treaty in accordance with the rules reflected in Article 31 of the Convention.

2 Vienna Convention on the Law of Treaties 1969(entered into force on 27 January 1980), United Nations Treaty Series, vol.
1155, page 331. New Zealand ratified the Convention on 4 August 1971, and 111 states are currently parties to it.
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b)  this kawanatanga was not to apply to lands under the authority of those
Rangatira. The Rangatira retained sovereignty over those lands and their

people; and

Cc)  Maori were to be treated equally to the Queen’s subjects when on the
Queen’s land. Otherwise they would continue to have the rights and duties

bestowed and imposed by Tikanga Maori (Maori Law and Custom).

2.48 Under international law, inconsistencies and ambiguities in international treaties
must be resolved contra proferentem, that is, against the party that drafted them.
This means that any ambiguities in the Maori text and/or in the English text must

be resolved against the crown.

2.49  Moreover, even if both the English and Maori texts were relevant to determining
the rights and obligations of the Rangatira that signed Te Tiriti o Waitangi
(which counsel deny), the English text is fundamentally inconsistent with the
Maori text. Accordingly the contra proferentem rule would require that the

Maori text be given preference and the English text read down.

2.50  This is particularly important in light of the evidence on the record that some of
the Rangatira who signed from Tainui and Ngati Maniapoto signed an English

version of Te Tiriti o Waitangi at Waikato heads.
No consent of Rangatira required after 1840

2.51  The Crown asserts in their Closing Submission that it was not legally obliged to
seek further consent of the Rohe Potae Maori to the exercise of Crown authority
in the district after 1840.2! They describe the relationship between Crown and
Rohe Potaec Maori not as a “state to state” relationship but as one that was a
political and constitutional relationship, a Treaty relationship manifested in a
particular circumstance. By virtue of the analysis outlined earlier in our

submission this reasoning too must be rejected.

2.52 By way of response to this unusual submission by Crown counsel, the claimants

would like to highlight the evidence on the record around Iwi and Hapu treaty

2L Wai 898 #3.4.312 Closing submissions of the Crown on Constitutional Issues p 12 para 54
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2.53

2.54

2.55

making ( for example, the negotiation of tatau pounamu, or the establishment of
agreements by coastal hapu allowing inland hapu to gather kaimoana in return
for access to forest and other inland resources)??. What is clear from the
evidence is for those agreements to be binding they had to be consistent with
Tikanga Maori (Maori custom and law) and in pursuit of the maintenance as

opposed to the relinquishment of mana.
Moana Jackson has noted:

“Those who negotiated [such agreements] had to have legal
standing to do so, and the agreement they made had to be consistent with
the prescriptions and proscriptions inherent in the tika exercise of

mana.”’*

Further:

“The inter-polity (indeed the inter-nation) character of treaties
naturally meant that they were always extremely political exercises but
they were also imbued with the special sacredness that came from the
committing of Rangatira to a particular course of action and the
honouring of relationships. There was a certain tapu too in the recognition
that in a treaty the honour as well as the pride and independence of the
collective was at stake which meant that treaties could only be negotiated
by those Rangatira or ariki whom Monita Delamere described as
“diplomats well-schooled in whakapapa and tikanga as well as the give

and take of politics "

In relation to Te Tiriti o Waitangi, and critically, because all of the
understandings reached by the Rangatira were concluded in Te Reo rather than
a foreign language the key interpretive lens was obviously mana with all its

implications and absoluteness.

As Jackson emphasises, the Rangatira who signed Te Tiriti o Waitangi could not

give their mana or chiefly authority away. They came to the signing of Te Tiriti

22 \Wai 898 # A117 Brief of Evidence Moana Jackson pp 17 - 18 at para 56
3 |bid para 58
2 Ibid para 57
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2.56

0 Waitangi with this understanding which the Maori text of Te Tiriti o Waitangi
reflects. These terms do not refer to a giving away of mana, or rangatiratanga,
or kingitanga ( all words used in He Whakaputanga and Te Tiriti o Waitangi to
declare Maori sovereignty and independence) , and in any case as a matter of

tikanga such a giving away or cession was not possible.

Jackson also highlighted in his written testimony why the notion of consent was
so fundamental to the construction of the Crown imperium but again was based
on a fundamental racist ideology inconsistent with the very values that Te Tiriti
0 Waitangi seeks to preserve. We set out the relevant paragraphs as a matter of

completeness.
97. The Notion of Consent:

a) Inthe discourses about the erection of an imperium one precondition was
always that Indigenous Peoples had to have the capacity to consent to the
cession of ‘rights of jurisdiction, including sovereignty’. Getting consent
was in fact both a legal requirement and a reiteration of the British
Crown'’s beneficence in only being willing to do what Indigenous Peoples

agreed t0.30

b)  The idea of consent was originally devised as what may be called an ease
of entry’ requirement since entering an indigenous land with consent was
usually less problematic than say an invasion. It was then reinforced in
theories about the development of civilised polities from the state of nature
primitivism described by Thomas Hobbes where there was ‘no common
power, no law no culture’ to the polities in Europe where John Locke
argued that reason led to a ‘social contract’ in which government was only

possible with the consent of the people.

C)  Bythelate 1830’s the British Crown was thus convinced that although Iwi
and Hapu were ‘incompetent to act, or even deliberate in concert’ their
limited sovereignty was nevertheless sufficient to satisfy the prerequisite
of consent ‘before annexation could occur’. Thus while Article One of the
Treaty (as distinct from Article One in Te Tiriti) stated that the chiefs ceded

‘absolutely, and without reservation, all the rights and powers of
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2.57

2.58

d)

sovereignty,’ it was only after several months of treating ‘with the Native
chiefs for their adherence to the Treaty’ that the British Crown felt a
process had been completed ‘by which Maori agreement to British
sovereignty over New Zealand was obtained’. When that was done it
formally established the imperium and reinforced the British Crown’s
belief in its beneficence because it had ‘refused to erect any imperium

without Mdaori consent’.

In constitutional terms the notion of consent was therefore crucial to the
British Crown because it gave legitimacy to the imperium by assuming it
could govern with the consent of lwi and Hapu. It was also crucial because
it meant that the colony could be designated as a settled colony which had
particular implications in terms of ‘carrying’ the birth right of English law
and thus reinforcing the presumption that the ‘new found country is to be

governed by the laws of England’.

Yet the very notion of consenting to give away one’s site and concept of
power was another race-based assumption that was never made in the
polities of Europe. Indeed it flew in the face of all political realities
because there is no evidence of any polity in peace time ever voluntarily
ceding its authority to another, especially if it was a majority population
with overwhelming military strength. Humans do not behave in that way
but in the dualities that underpinned colonising law it was simply accepted
that child-like primitives would willingly succumb to a more civilised

being.

The tale of Crown sovereignty in New Zealand in the modern period is

essentially one of the struggle to inject a modern sense of historical legitimacy

into a set of constitutional arrangements built upon a contrary foundation.

In this inquiry the Crown has been decidedly cautious in setting forth general

views on the meaning and implications of rangatiratanga. The claimants say,

their vision, their existence, their treaty and indigenous rights, and their mana

must be preserved and must be recognized as the base line from which all

enduring political, social and economic relationships will derive now and
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forevermore and they exhort the Tribunal to make recommendations that

confirm their understandings.

Remedy

2.59  The forms of reparation that may be granted at international law ( or may be seen

as compensatory for a breach of international law) include a declaration of the
breach by a competent tribunal;?® an apology by the offending party;?® an order
requiring the party in breach to cease its illegal conduct( or put another way, an
order for specific performance, requiring the party in breach to perform its
obligations under the relevant treaty;?’ the provision of guarantees against
repetition of the unlawful conduct?® and compensation for material and not
material damage,?® including * a breach causing deep offence to the honour,

dignity and prestige of the State.”*

2.60 The Waitangi Tribunal’s remedial jurisdiction is set out in section 6 of the

Treaty of Waitangi Act.®! In a number of its reports, the Tribunal has
recommended that the Crown provide remedies along the lines of the

international law remedies referred to above.?
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See the Rainbow Warrior case at para. 123, in which the arbitral tribunal declared: “...that the condemnation of the French
Republic for its breaches of its treaty obligations to New Zealand, made public by the decision of the Tribunal, constitutes in the
circumstance appropriate satisfaction for the legal and moral damage caused to New Zealand.”

See the arbitral award in the S.S. “I'm Alone” (Canada, United States) [1933 and 1935]U.N. Rep.,Vol. Il 1609 /I'm Alone
case]at page 1618; the Rainbow Warrior case at paras 12 and 122 (in which the arbitral tribunal quotes from Professor Arango-
Ruiz); and LaGrand (Germany v. United States of America) [2001] I.C.J. Reports 466 (1.C.J.) at para 123.

See the Rainbow Warrior case at, for example, at paras 114 and 115, and para 16 of Sir Kennedy Keith’s partially dissenting
opinion. Note that one of the principal differences between the Rainbow Warrior case and TTW is that the relevant treaties in
the Rainbow Warrior case had expired, and therefore France’s obligations under them had come to an end (which did not
excuse France’s breach of those obligations, but meant that in order requiring France to cease its breaches no longer had any
purpose). TTW on the other hand remains in force.

See for example, the Rainbow Warrior case at para 122, where the arbitral tribunal quotes from Professor Arango-Ruiz; and the
judgement of the ICJ in LaGrand, paras. 123-124.

See the Chorzow Factory case at page 63; the arbitral award in the 7’m Alone case at para 1618; and the Rainbow Warrior case
at para 118, in which the arbitral tribunal considered ... that an order for the payment of monetary compensation can be made
in respect of the breach of international obligations involving, as here, serious moral and legal damage, even though there is no
material damage.”

Rainbow Warrior case, para 108 (as pleaded by New Zealand, and recognised in the arbitral tribunal’s judgement).

The Tribunal’s remedial jurisdiction is defined in part in ss. 6(3) and (4) of the Treaty of Waitangi Act 1975. Those subsections
provide: 3) If the Tribunal finds that any claim submitted to it under this section is well-founded it may, if it thinks fit having
regard to all the circumstances of the case, recommend to the Crown that action be taken to compensate for or remove the
prejudice or to prevent other persons from being similarily affected in the future.

(4) A recommendation under subsection (3) of this section may be in general terms or may indicate in specific terms the action
which, in the opinion of the Tribunal, the Crown should take.”

See by way of example para 13.4.3 of the Waitangi Tribunal Te Raupatu o Tauranga Moana Report 2004 ( Wellington
Legislation Direct 2004) in which the Tribunal recommended that the Crown offer an unambiguous apology to the hapu of
Tauranga Moana ( for amongst other things the Crown’s failure to acknowledge raupatu claims of Tauranga Moana for almost
140 years); and para 15.10.2 of the Waitangi Tribunal Wairarapa ki Tararua Report 2010 ( Wellington Legislation Direct
2010) in which the Tribunal recommended to the Crown that they commit to a comprehensive review of the Local Government
Act 2002 and the Resource Management Act 1991 to require Maori participation and representation in local government
decisions.
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2.61 In broad terms the claimants seek a formal declaration from the Tribunal
regarding the Crown’s serious and continuous breach of Te Tiriti o Waitangi (
due to the assumption of a significantly greater jurisdiction than that which
Tainui hapu o Tainui Rangatira granted through Te Tiriti o Waitangi )and the

consequent and illegitimate imposition of Crown rule upon their peoples.
3. War and Raupatu

3.1 The Crown has acknowledged that issues associated with the wars of the 1860°s
and the subsequent confiscation of land from Rohe Potae Maori are some of the

most significant for claimants in the Inquiry District.>® Further that:

a)  the prejudice that raupatu created was compounded by inadequacies in the
Compensation Court; and

b)  the process for investigating raupatu- based grievances was imposed on
those who were subject raupatu and that consultation concerning the

process did not take place.®*

3.2 These are important acknowledgements in light of the Ngati Tahinga/Tainui
experience ( one of the hapu of the claimant collective) with the compensation
court processes over the Te Akau lands but should not be seen separate and
distinct from the gravamen of the complaint by the claimants that the stigma of
being labelled rebels; the reality of forced relocation and imposed defacto
refugee status for their ancestors following the unlawful invasion of Rangiriri by
Crown troops had long and enduring consequences for them. What is clear also
is that the Crown has failed to address one of the most significant issues before
this tribunal and that is was the Crown conduct tantamount to a Declaration of
War given their own acceptance that Crown authority did not extend into the
Rohe Potae territories controlled by the Kingitanga. This was an issue that was
argued cogently by Ms Feint for Tuwharetoa and we endorse her observations

that upon any reasonable view of the Crown aggression towards the Kingitanga

33 Wai 898 #3.4.300 Closing submissions of the Crown on War and Raupatu p 1 para 2
3 Ibid p 2 paras 5.1 and 5.2
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3.3

3.4

3.5

3.6

4.1

one must conclude that the invasion which was effected by the Crown was

tantamount at law to a Declaration of War by one sovereign nation to another.

The Crown also submitted that there are potential extant claims to the West Coast
Harbours and the Wairoa and Waiuku Blocks that are excluded from the full and
final settlements with Waikato /Waikato Tainui relating to the confiscation of
land.®> Their submission however relegates this acknowledgement to a mention
in a footnote rather than any significant analysis on what those potential claims
might be and whether the Crown has accepted wrongdoing on their part in the
same. Further that by virtue of imposed crown policies around large natural
groupings many who suffered the most historically have received little by way
of reparations for their experience in the modern context of Treaty Settlement
benefit allocation. The Crown submissions fail to engage with the evidence of a
number of Tainui Hapu o Tainui Waka tangata whenua recollections of the wider

ramifications of raupatu.®

In the case of Tainui hapu o Tainui Waka the claimants are not permitted to
request the Tribunal to revisit the details of the confiscation of their lands under
the New Zealand Settlements Act however they urge this Tribunal to look

carefully at the evidence on this matter.

What Tainui hapu o Tainui Waka do wish to stress is, of course, the cumulative
consequences of confiscation in their territories and the effects of the Native

Land Court and Crown purchasing has decimated their land holdings.

These hapu suffered massive and devastating land loss due largely to their
political affiliations and the Crown assumption that many were all “‘Hau Haus”.
To that extent the confiscations are relevant to a full understanding of the extent

of Tainui hapu o Tainui waka loss.
Pre - Treaty Native Transactions

The Crown has not made any concessions in respect of the administration of pre-

Treaty Transactions and has made the very limited acknowledgement that there

35

Ibid p.2 Footnote 3

% Wai 898 #A99 Tainui Oral and Traditional Historical Report, Aug 12 — S Ellison, A Greensill, M Hamilton, M Te Kanawa, J

Rickard
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4.2

4.3

4.4

4.5

are ongoing debates about the efficacy of the Land Claims Commission in
determining the true nature of pre- Treaty transactions entered into between

settlers and Maori.*’

Further because of the limited numbers of Old land claims in the Inquiry the
Tribunal should take care in relying on the evidence of Ms Boulton as much of
her testimony is interpreted by way of generalisations about the Maori
understanding of land tenure, even though these arguments are the subject of
ongoing debate.*

While it is accepted that there were only a handful of pre-Treaty transactions that
occurred in the Te Rohe Potae Inquiry District, it is of import to the claimants

that two of those occurred at Whaingaroa:

a) OLC 75- Wesleyan “ Whaingaroa School” amounting to approximately
75.82 acres of land and

b)  OLC 118 — Meurant, comprising 280.57 acres.

It is the claimants contention too that given the clear evidence by the claimants
that Maori Law and custom was the basis upon which transactions were being
negotiated during this period ( to which no independent contra position was
offered by way of evidence by Crown counsel) the Crown has failed to refute
the key assertion by the Claimants that any transaction or negotiation that was
done was completed within the rubric of Maori custom and did not have the

effect of permanent alienation as promoted by the Crown in its submissions.

The Tribunal must be alarmed at the significant discrepancies highlighted in
Boulton’s evidence around the inadequate procedures to ensure notice to land
owners; the fact of the occurrence of hearings of the Commission some distance
from where those land owners and rights holders were located and the fact that
independent analysis now is hindered by the fact of the one sided nature of the

documentary evidence available.

87 Wai 898 #3.4.288 para 16
3 Wai 898 # 2.4.288 para 20
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4.6

4.7

4.8

5.1

Curiously the Crown suggests that because Pakeha found it difficult to attend at
hearings in Auckland it is not open to the claimants to now suggest that they

suffered prejudice by virtue of that fact also. °

It is a fruitless circular argument on the Crown’s part to suggest because there
was no evidence of protest no dissatisfaction existed. By way of response, if
parties to a transaction were unaware that others were purportedly making
representations on their behalf then a protest is unlikely at the time of a hearing
or negotiation until the fact of parting of the lands was discovered. To deny the
validity of the claims because of an apparent absence of protest in the

documentary record is hardly conclusory.

Accordingly, Counsel submits that the Crown failed in its duties to actively
protect the operation of Maori Custom and Law to protect the Claimants interests
and to act in good faith in respect of these transactions and therefore the
transaction of these Old land Claims cannot be said to have been Treaty

Compliant.
Native Land Court

The claimants were significantly impacted upon by virtue of the introduction and
operation of the Native Land Court. The iwi also have a particular history of
strongly opposing the Court and made strenuous attempts to keep blocks out of
the Court. This in our submission illustrates the fallacious premise underpinning
the arguments of the Crown that fundamental changes to customary land tenure
was an inevitable consequence of the colonial objectives. Te Rohe Potae Maori
very actively did not want the Court, but it was imposed on them anyway. The
Native Land Court was very far from being an independent tribunal set up to
determine intersecting and disputed claims to Maori customary land as far as the
claimants were concerned. It was instead a mechanism imposed that failed to
take account of Maori Custom and Law in breach of its duties of good faith and
active protection under Te Tiriti o Waitangi. It had the further consequence of

39 Wai 898 # 3.4.244 para 73
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5.2

6.1

6.2

6.3

pitting hapu interests against each other in an adversarial environment where

there were only losers.

In the Taranga District Inquiry of the Waitangi Tribunal the Tribunal found that
Maori, nationally and in Taranga, did not accept, in the circumstances of the new
economy there was the additional need for an external adjudicator of customary
entitlement in the form of the Native Land court. We submit that this approach
is analogous to that of the Te Rohe Potae experience which unfolded week after
week in the hearings process.

Public Works Takings

Tainui hapu o Tainui waka were significantly affected by public works takings
and the Raglan Aerodrome takings formed a significant part of the evidence of
David Alexander being one of the case studies utilised for his report.

Detailed submissions on public works takings were presented in the claimants
closings submissions around the nature of the takings which included takings for
the purposes of a Native school; land taken to open up the region including lands
taken for roads and quarries and gravel pits; lands taken for oxidation ponds; the
campaign for the return of the golf course; and the outstanding matters despite
the partial nature of the return of the taken land after 11 years of negotiation. The
Crown has not responded to submissions on these specific takings, even though
the takings identified do raise generic questions in Treaty compliance terms
around the adequacy of notification requirements; questions of balancing the
national interest against the need to protect particular wahi tapu; the failure to
return land no longer required for the original purpose for which it was taken
and the lengthy delays before agreeing to even a partial return of the original
takings where those specific purposes are no longer required. In this regard, the
Crown has been in breach of the principle of mutual benefit and the Maori right

to development.

Counsel adopt the Generic Submissions by way of reply that have been filed Wai
898 #3.4.117 and concur that for the most part, the Crown’s approach was to do

no more than make a general argument that there was insufficient evidence
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6.4

7.1

7.2

7.3

7.4

regarding public works takings and therefore a precautionary approach is

required by the Tribunal.

This simply was not the case for Tainui hapu o Tainui waka. Apart from the
obvious deficiency, that the Crown fails to define what sufficient evidence is
actually required for the claimants issues to be well , what is clear to Tainui hapu
o0 Tainui waka is that Crown counsel has sought to play down the numerous and
overwhelming tangata whenua evidence presented during the hearings, without
a valid basis for doing so. The Crown did not engage with the tangata whenua
witnesses in any substantive way by way of Cross examination when they were
called to give evidence. Furthermore the Crown has not put forward any

evidence to discount or discredit Mr Alexander’s evidence.
Land Alienation

This topic is a key issue for the claimants in this inquiry. Their losses by dint of
the operation of the Native Land Court and the Crown purchasing system in the
blocks to which they had interests were on a colossal scale (adding to their huge
losses from confiscation). The Crown has not focused on specific blocks and
issues raised by the claimants but it has of course made submissions dealing at
a generic level on the topic of land alienation, crown purchasing; and the

introduction and operation of the Native land Court.

The Crown submissions on these issues are responded to by claimant counsel in

generic submissions on land alienation to which the Tribunal is referred.

Tainui hapu o Tainui waka want to emphasise that the crown failed in its duties
to actively protect the Claimants’ interests and act in good faith. Many of the
transactions entered into over the Pre-Native Land Court period must be seen

through that lens and cannot be said to be treaty compliant.

The claimant evidence is clear that in the contravention of the duty of active
protection the Crown acquired a significant amount of land than was actually
needed, without consideration for the impact on the communities and original
Maori owners. As a result the claimants have been deprived of their

Turangawaewae.
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8.1

8.2

8.3

8.4

8.5

Environmental Concerns

The Crown submissions recognise the importance of the Taiao to Te Rohe Potae
Maori but rely on the Court of Appeal’s intimation in Ngai Tahu v Director
General of Conservation (Whales) [1995] 3 NZALR 553, per Cooke P at 558 to
assert that management of the environment is a legitimate governance and
regulatory function of the Crown, and the Crown’s right of kawanatanga entitle
it to develop regimes for the protection and management of the environment and
natural resources. The rights and interests that others may have in the
environment, including Maori, are subject to that overriding kawanatanga

authority they claim.

This proposition underpins the Crown approach to most issues addressed as part
of the environmental submissions so in the section on harbours the Crown goes
on to say that the Crown does not accept that Maori have a general property or
tino rangatiratanga right or interest in the environment ( except to the extent that
they have legal interests in it, such as through land ownership) such that the
Crown does not have a general relationship to protect the relationships between

Maori and the environment.

The claimants say that rangatiratanga was guaranteed, and that while the Crown
is perfectly entitled to regulate the use of scarce resources to prevent their
disappearance (under its kawanatanga role and indeed under the principle of
active protection), the guarantee of rangatiratanga moderates how this is to be
done and affects the ‘careful weighing of competing interests’ that is required.
The contention of the claimants is that that the way in which the weighing
process is set out in the RMA 1991 is flawed.

Counsel rely on the Whanganui River Report’s exposition of the principle that
the Crown’s kawanatanga powers are subject to Article II guarantees to support

this proposition.

The claimants remind the Tribunal that a similar argument was run by the Crown
in the Whanganui River Report, and the report recounts the arguments and
counter-arguments in some detail. Counsel for the claimants, Sian Elias QC,

argued that the Crown’s assertion that control of natural resources rests with the
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8.6

8.7

8.8

8.9

8.10

Crown as a necessary incident of kawanatanga is inconsistent with the Treaty
language and contemporary understanding of it, and the Tribunal agreed. The
Tribunal did acknowledge that in extreme cases of national interest the Crown
may have the right to override Article II guarantees. The Tribunal’s view was
that the Treaty agreed to protect property interests of Maori, and that the national

interest in conservation is not a reason for negating Maori rights of property:

“Resource management may have the effect of constraining private

ownership but cannot be used to deny its existence”.

The Tribunal went on to hold that the Resource Management Act is inconsistent
with the principles of the Treaty of Waitangi in that it omits any provision that
ensures that in managing the use, development, and protection of natural and
physical resources decision makers under the Act are to do so in a way that is

consistent with, and gives effect to the Treaty of Waitangi.

It is submitted that the considered views of the Tribunal following full argument
are more persuasive than the obiter dictum from the Court of Appeal.

Ms Greensill’s evidence before this Tribunal highlights this dilemma. The
fundamental disagreement between the Crown and the claimants on this point
cannot be reconciled. Furthermore the fact that the Crown disagrees with the
Tribunal’s earlier conclusions is not a reason for revisiting those conclusions.
The Tribunal we submit has a statutory duty to give the Crown expert advice on
the principles of the Treaty of Waitangi which as one jurist has emphasised in

certain contexts is forever speaking.

We note for completeness that recent changes such as provisions for joint
management do not alter the basic scheme and intent of the Act when it comes

to the weighing of Maori values.

In regards to the seabed, the Crown maintains at paragraph 225 that “ ... the
Crown’s assumption of property rights in the foreshore and seabed in New
Zealand have stemmed from the crown’s understanding of the application of the

common law of England to New Zealand.” The presumption of ownership by
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8.11

8.12

8.13

8.14

9.1

the Crown here, it is submitted, is indeed in breach of the Maori text of the Treaty

of Waitangi as it dispossesses Tainui hapu o Tainui waka of their taonga.

It is important to remember in the context of the present issues that iwi and hapu
rights in relation to the foreshore and seabed are derived from our own traditions
and law. Those rights are based in whakapapa; are built on ancient foundations
that have evolved to meet changing circumstances; precede Te Tiriti o Waitangi
and the common law definitions of Maori Rights, which were introduced after
1840.

Simply, the legislation must be repealed to remedy the injustice that Maori have
experienced with respect to the Takutai and Papamoana which were first
confiscated from them by dint of the New Zealand Settlements Act in the early
part of New Zealand’s colonial history and whose rights have been diminished

by over 42 pieces of legislation since that time.

Further, this process must restore the rights of Maori and in particular the hapu
who are most affected by this process that the Act set out to remove which are
groups like Tainui hapu o Tainui Waka who have maintained their

relationships in Whaingaroa since time immemorial.

The claimants do not accept the proposition that the New Zealand Customary
law position denies Maori the same rights and privileges as private land holders
interests and that if a title is to be drawn from the legal fiction that the Crown
confer those rights or are rights only deemed legitimate by virtue of a judicial
process whose parameters are again designed and implemented by the Crown
via Parliament. This does not make sense simply because the claimant hapu
were here before the Crown; have never relinquished their mana to the Crown
but have developed relationships on their own terms with the Crown consistent

with their Tikanga.
Maui Dolphins

We strongly endorse the position that any assessment of the measures that

have to be taken to protect the Maui’s dolphin must be cognisant of the fact
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that the Crown is unable to guarantee outcomes."*? In this regard a

precautionary approach must be taken by the Tribunal to much that is asserted.

9.2 Tainui hapu o Tainui Waka claimants concur with neighbouring Wai 2331
claimants Davis Apiti and Ngati Te Wehi submissions in reply to the Crown'
closing submission in regard to the Maui Dolphin and adopt them in their

entirety.*!

9.3 These further comments on the Crown closing submission is by no means
exhaustive and do not cover the whole of the crown response and therefore
silence on any other issue does not mean acceptance of the Crown’s position.
We wish just to emphasise some matters but direct the Tribunal to the evidence

submitted by the claimants on these issues.
9.4 The crown closing submission states at paragraph 7 that:

“The Crown notes that in many cases the claims advanced by Rohe Potae
Maori in respect of the environment are not specific and largely do not identify
the particular Crown actions that are said to have caused them prejudice. The
focus of tangata whenua evidence appears to be primarily on outcomes rather

than the factors that may have caused those outcomes.”
And:

“This makes it difficult for the Crown to respond to particular claims with
any precision, but it also creates difficulties in terms of the ability of technical
witnesses to investigate and report on the issues that have been raised. Indeed,

Professor Belgrave highlighted this difficulty.”*?

9.5  We submit however, that Tainui hapu o Tainui waka has presented a set of case
studies that not only identified the issues but also identified the causes. The
Belgrave scoping report was undertaken in 2010 and acknowledged the

shortcomings of the report to specific issues. It should also be noted that the

9 \Wai 898 #3.4.10(a)
4 Wai 898 #3.4.231
42 \Wai 898 #3.4.283 p 2 para 7
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9.6

9.7

suggested further studies did not get completed to the fullest extent as

recommended by Belgrave.
The Martin Fisher report also noted:

“The ‘Tainui Oral and Traditional History Report’ provides the most
detailed discussion of environmental and resource management issues in the

harbour and includes a number of case-studies.*?

An overview of ten different case studies was commented on in Chapter Five of
the Tainui Oral and Traditional History Report** including the section on Local
government political opportunities. Despite the opportunity for Local government
to allow for separate Maori wards, the process is not treaty compliant and fails to
provide Maori opportunity to be decision makers. The Crown closing submission
has stayed silent on issues that were raised by the Tainui hapu o Tainui waka

report.

Economic Racism

9.8

9.9

9.10

The crown also states in its closing submissions that — “it is also important to
recognise that there are a wide range of interests in the environment. As well as
Maori, those interests include private landowners, the general public, recreational
users of the environment, agriculture, the tourism sector, and business and

industry. Maori also make up a portion of each of those groups.” *°

Interestingly the Crown continues to put forward the proposition that Maori are
just another interest group that has to be considered as part of the balancing
interests in general rather than from a position of a treaty responsibility and

obligation as per article two of Te Tiriti 0 Waitangi.

The Tainui hapu o Tainui waka position is clear that this is a further example of
the economic racism prevalent in Crown policies that have allowed for the
exclusion of Maori to build papakainga on the multiple Maori owned land on the

Whaanga coast while permitting exploitation by other sectors in the name of so

4 \Wai 898 # A152 p 5

4 \Wai 898 #A99 Tainui Oral and Traditional Historical Report, Aug 12 — S Ellison, A Greensill, M Hamilton, M Te Kanawa, J
Rickard

4 Wai 898 # 3.4.283 p 4 para 11

33



9.11

9.11

9.12

9.13

10.

10.1

10.2

called economic development in the public interest. It is clear from the evidence
that both the Raglan County Council, then the Waikato District Council locked up

Maori land for the benefit of the local and general public.

Tainui hapu o Tainui waka were prevented for many years from obtaining any
economic opportunity by resettling on ancestral land and to provide for their

economic, social and cultural aspirations.

The opposite side of the coin was tossed in the Contact Windfarm application,
when a privileged developer was given approval to place a large windfarm on the

Te Akau coastline potentially destroying significant ancestral wahi tapu sites.

In this case study, it was the ancestral, spiritual, cultural and heritage values of
Tainui that were to be impacted on. Again, the Maori value systems are
compromised over economic gain for a corporate identity and balanced against

other interests and in particular the public good.

The Crown closing submission has a theme based on “a case by case basis”
wording and yet fails to recognise that Tainui has produced evidence based on a

case by case basis.
Way Forward

For the claimants the way forward does not lie in models of joint or co-
management of ownership either. Their experience has not been good. The
relationship is always reinterpreted and the role of tangata whenua inevitably
diminishes into meaningless layers of bureaucracy. Even the Crown has
accepted that bodies or authorities tasked with managing harbours for example
have not had specific Maori representation and were established on that basis. It
is insufficient to suggest as the Crown closing submissions do that the mere right

to be consulted substitutes for the authority to manage and care for those taonga.

Consistent with the treaty guarantee the claimants require a system to be

developed that will:

a.  Meaningfully empower hapu and iwi to create tikanga based regulations

over the Takutai Moana and Papamoana
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b.  Enable them to enforce these regulations

c. Enable them to work together while protecting the integrity of the
respective hapu interests that share the relationships with Tangaroa and

Hinemoana.
Conclusion

In order to comply with its Treaty obligation to provide redress within a
reasonable timeframe and its duty of equal treatment, the Crown must adopt a
system of prioritising claimants that is rational and principled.

The Red Book Healing the Past, Building a Future is mainly silent on the issue
of priority, aside from the large, natural groupings policy. It does state that the
Crown is “ready to negotiate most claims involving raupatu, pre-1865 Crown
purchases, subsequent Crown purchases and/ or breaches arising from the

operations and impact of the Native land laws”.

Tainui hapu o Tainui waka assert that the Crown’s policy must be assessed
according to the Crown’s policy, as defined by the Red Book, and by the
evidence of the Crown’s actions. Their claims involve a number of factors

that have been prioritised in the Red Book as requiring redress.

Yet the Crown in its selective approach to respond to only certain examples
and case studies in this Inquiry District which largely ignored the claims of
those principal hapu communities in the Whaingaroa Harbour and its surrounds
is clearly more interested in meeting its self imposed unreasonable time frames
for settlement of all claims at all costs by 2015 rather than one that ensure

equitable treatment of al with valid claims that must be addressed.

The Crown witness denied during the course of the hearing that the Crown has
moved towards “mega-settlements” and pointed to examples of the Crown’s
flexibility. That debate does not need to be resolved for the purposes of these
closing submissions; it is undoubtedly true that there is an increasing trend
towards negotiating with larger claimant groups. But that should not be at the

expense of those groups with valid well founded claims
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Tainui hapu o Tainui Waka have exercised patience in waiting for the justices
of their issues to be dealt with. In recent months however they have again been
forced into the direct action strategies that the late Tuaiwa Rickard and others
employed if only to highlight the ongoing confiscation of their sea and land

resources in the latest colonising project of oil exploration.

They have asked counsel to close their submissions to this honourable Tribunal

with this quote:

There may be times when we are powerless to prevent injustice,

but there must never be a time when we fail to protest.

Dated at Rotorua this 19t day of March 2015

oo S S

Counsel for Claimants
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