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KO NGA WHAKAPA TUHINGA WHAKAUTU MO
NGATI PEHI ME NGATI TE KANAWA

REPLY SUBMISSIONS FOR NGATI PEHI AND NGATI TE KANAWA

MENA KA PAI KI TE ROPU WHAKAMANA
MAY IT PLEASE THE TRIBUNAL

Mihimihi

He honore ki te atua, he maungarongo ki te whenua, he whakaaro
pai, he aio pipi ki nga tangata katoa.

Kororia ki tona ingoa tapu.

Nei ra te mihi nui ki nga hapua o te keréme nei, ko Ngati Péhi me

Ngati Te Kanawa.

Kei a koutou te tino rangatiratanga kia tiaki ai 1 6 koutou ake

whenua, wahi tapu, me nga taonga kamehameha.

Ki a koutou 1 tii mai nei o muri mai hei taupatupatu ki te Karauna,
Ko Pita Pou Haereti me te whanau whanui, ténei te mihi ki a

koutou katoa.
N4 reira, kaua e mate tarakihi, me mate ururoa!

Tihei mauri ora!

1. These reply closing submissions are brought by counsel on behalf
of Wai 587 claimants Mr Peter Pou Haereti, Mr Haamiora
Moerua, and Mr Conway Kaa on behalf of themselves and hapua

Ngati Te Kanawa and Ngati Pehi (“The Claimants”).

2. These submissions adopt the various claimant generic reply
submissions, insofar as they relate to the claims and issues raised

by the claimants.



Overview

3. In hearing Week 16 counsel presented oral submissions on behalf
of the Wai 587 claimants. This claim deals with many of the
generic issues presented thus far in this inquiry, including; land
alienation in the Marokopa Block, tino rangatiratanga, tikanga,

kaitiakitanga, taonga, and wahi tapu.

4. The Wai 587 claim is characterised by the negligence of the
Crown in recognising the kaitiakitanga of the claimants in relation
to their whenua tipuna. Of particular significance to the claimants
is the desecration and destruction of specific wahi tapu, namely,

their sacred kohatu Rongomai Te Kakara.

5. In allowing the destruction of Rongomai Te Kakara, the Crown
breached a number of their duties under Article II of Te Tiriti o

Waitangi (““Te Tirit”), to actively protect the claimants’ Taonga.
Rongomai Te Kakara

6. Rongomai Te Kakara, a sacred kohatu of the claimants was
destroyed by dynamite on 9 March 2010 in order to allow a direct
route for the Tawarau river dam pipe intakes. As the Presiding
officer noted at hearing of tangata whenua evidence at Oparure in
May 2014, the event happened while the Tribunal was conducting
‘Korero Tuku Tho” Hearings in Te Rohe Potae.

7. The importance of this sacred kohatu to the claimants as a
taonga, is emphasised through whakapapa, as highlighted in the

Belgrave report on Environment and Wahi Tapu:

The way that claimants saw their relationship with the
environment, with its waters and resources, with wahi
tapu and with the landscape generally was inextricably

linked to whakapapa.'

1 Wai 898, A076, The Rohe Potae Environmental and Wahi Tapu Report, at [28].



9. Furthermore, in hearing week 16 Judge Ambler reminded the
Tribunal and legal counsel of the harrowing results if wahi tapu

are not adequately protected:*

“The starkest example of a destruction of heritage is the
destruction of Rongomai Te Kakara, the rock formation

in the valley heading out towards Marokopa.”

10. The destruction of Rongomai Te Kakara is merely one of many
examples of the Crown allowing heritage sites and wahi tapu to
fall through the gaps of its’ legislative regime, thereby evading its

duty to ‘actively protect’ tangata whenua as kaitiaki taonga.

Crown duties

11. The Crown has duties to:

(a) make provision for the protection and preservation of
taonga and wahi tapu in legislation and policies to prevent
the loss, interference, modification, or destruction of

taonga of Rohe Potae Maori; and

(b) actively protect and give effect to property rights,
management rights, Maori self-regulation, tikanga Maori,
and the Claimants’ relationship with their taonga; in other

words, te tino rangatiratanga.

11. There is no doubt that a duty to protect taonga and wahi tapu is
guaranteed by Te Tiriti, furthermore in its’ submissions on the
North Island Main Trunk Railway the Crown has already

submitted that a duty exists:’

2'Wai 898, #2.6.115 (Hearing Week 16), at 379.

3 Wai 898, #3.4.293, Closing Submissions of the Crown on North Island Main Trunk Railway, at [384].



“The Crown also accepts that in constructing the railway
it was under a Treaty obligation to protect the wahi tapu
and taonga of Rohe Potae Maori, insofar as it was

reasonable to do so.”

12. The question that remains is whether the Crown is genuinely
doing all it can, reasonably or otherwise, to uphold this duty, and

in the utmost good faith.

Legislative Regime

13. Learned Counsel for the Crown submit that its Te Tiriti
obligations to actively protect the taonga of Rohe Potae Maori are
satisfied through the current legislative regimes, including: the
Protected Objects Act/Antiquities Act 1975; Historic Places Act
1993; and the Resource Management Act 1991.*

14. With due respect, counsel reject this proposition and submit that
as things currently stand, the protection granted to wahi tapu and
taonga through current legislation is grossly inadequate, and as a
result, inhibits the Crown in performing, in good faith, its’ duties

to protect taonga under Te Tiriti.

15. The Historic Places Act 1993 avoidance provision did not apply
because the kohatu wahi tapu was not deemed an archaeological
site. Further, as Heritage New Zealand was not informed earlier
by Ngati Te Kanawa and Ngati Péehi, it could not register it as a
wahi tapu and accord it some protection through resources
consent, and supporting any subsequent appeal.’ Finally, the hapa
claimants tried in desperation to assert their right to contest the

dam resource consent under the ridiculous provisions of the

4Wai 898, #3.4.286, Closing Submissions of the Crown on Social and Cultural Issues, at [99].

> Wai 898, #3.4.352, Submissions in Reply Regarding Cultural and Social Issues, at [51].



Resource Management Act 1991, on the basis that the power
company plans had changed in: location, with a new route away
from the original road pathway and directly through Rongomai
Te Karaka; and it was made 7 times larger. The result was that the
power company’s lawyers Russell McVeagh easily persuaded the
Environment Court that because the marae had agreed to the
original then draft proposal many years earlier and had NOT
opposed it, they had no locus standi. The hapu lost, the dynamite
was placed in the drill holes, police removed the protesting kuia,
koroheke and Rongomai Te Kakara was reduced to a pile of

rubble.

16. Again, the lucid commentary of Judge Ambler from hearing week
16 is helpful:®

“Surely there needs to be some new approach by way of
registration, notification, through local authorities or
whatever to at least get the warning flags out there, before

anymore incidents like this are repeated.”

18. Judge Ambler asked at Hearing Week 16, what could be done to
improve the situation and ensure that events of this type did not
recur. Counsel refer to the other submissions on the point made
by Learned Colleagues Mr Bennion and Dr Gilling to this issue.
Counsel do agree that some form of registration, notification and

warnings need to be implemented and resourced.

19. However, at a core level it is the Crown who must actively, in
good faith, make and ensure that the delegated administrative
powers it grants local government are propetly made, Tiriti
compliant and engaged with by hapu and the various levels of
government. Education is also needed at all levels of the diverse
parts of society, over a long time, to enhance relationships and

understandings of such tikanga as tapu and kaitiakitanga of hapu.

6 Wai 898, #2.6.115, (Hearing Week 16), at 534.



This is what was envisaged under Te Tiriti and Te Ohaki Tapu
and is what will be necessary for the Crown to improve
relationships enough to break through inter-generational racism,
both institutional and ignorant. Counsel submit that this is what is
needed, a sea-change in the approach, not saying that all is well
and we have systems in place. Patently the current system is

failing. It is the time to make it right.
Whakakapi/Conclusion

17. Counsel submit that the Crown has a responsibility to both create
and implement the required regimes and put an appropriate

amount of resources into policing and enforcing them.

18. In their closing submissions on Environment Issues and Te

Moana Crown counsel assert that:’

“An assessment of claimants’ understanding of wahi tapu
and their views on how these should be protected and
preserved. Te Rohe Potae has had difficulties with the
protection of wahi tapu and in particular portable taonga.
The protection of wahi tapu has to be placed with the

tikanga of hapu.”

19. Counsel agree with this assertion from the Crown, but in addition
it is submitted that hapu have an inherent right under Te Tiriti to
exercise their own tino rangatiratanga over their own taonga
within their own tikanga. This theme has been pontificated upon
by legal counsel and claimants throughout this inquiry, but this in
no way diminishes the onus on the Crown to actzvely protect Maori

taonga under Article II.

20. Under Article II, the Crown is bound explicitly to do this, and any

failure to do so shows a lack of genuine commitment from the

7 Wai 898, #3.4.283, Closing Submissions of the Crown on Environment Issues and Te Moana, at [31.3].



Crown fulfil its Tiriti commitments and obligations. Actual efforts

to change would be appreciated and would show good faith.

21. Finally, counsel further submit that such regimes cannot be
implemented without full and substantive consultation with
Maori, with hapu, in recognition of Rohe Potae Maori tino

rangatiratanga, and respect of tikanga.

No reira, kia tau te maramatanga o te Mea Ngaro ki a
koutou whanau katoa. Téna koutou katoa

Dated this 21st Day of March, 2015
Kei Tamaki Makau Rau,
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