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WHAKATAKOTORANGA MO NGĀTI TE WEHI E PĀ ANA KI OIŌROA WĀHI 

TAPU E WHAKAHOKI WERO ATU KI TE KARAUNA 
 

SUBMISSIONS ON BEHALF OF NGĀTI TE WEHI CLAIMS CONCERNING 
OIŌROA WĀHI TAPU IN REPLY TO CROWN SPECIFIC CLOSING 

SUBMISSIONS 
 

 

MĒNĀ KA PAI KI TE RŌPU WHAKAMANA, 

MAY IT PLEASE THE TRIBUNAL 

1.0 INTRODUCTION 

1.1 These reply submissions are filed for and on behalf of the Wai 827 claimants Ms 

Huihana Rewa, Ms Diane Bradshaw, Mr Miki Apiti, Mr Thomas Moke and others on 

behalf of Ngāti Te Wehi (“the claimants”). 

 

1.2 These submissions adopt the various claimant generic reply submissions, insofar as they 

relate to the claims and issues raised by the claimants.  

 

1.3 For the benefit of the claimants, counsel wish to add further claimant specific  responses 

to the Crown’s closing submissions. Unless otherwise stated these reply submissions 

refer to the Crown’s specific closing submissions set out in the compiled document Wai 

898 #3.1.310 (e).  

 

1.4 Counsel clarify at the outset that, contrary to Crown understandings as expressed in 

closings, in no way do Ngāti Te Wehi or counsel resile from any evidence presented and 

contested in this claim.  Nor do Ngāti Te Wehi resile from the Crown’s contention that 

the actual purported transaction, deed, wrong parties, no survey and price issues – are in 

any way conceded. They are not. They remain live issues for this Tribunal to weigh, 

having regard for the entirety of the evidence, the historical context of generic and 

specific claims and the legal analysis presented for Ngāti Te Wehi.  

 

1.5 Counsel argue that the breaches did in fact occur and prejudice exists in multifold ways. 

That prejudice continues to this day.  
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2.0 The Crown’s Response – General Overview 

2.1 In short, the Crown in their closing responses have taken the following positions in 

respect of Oioroa: 

(a) The Crown legitimately purchased Oioroa in 1854;1 

(b) There is no evidence that Maori protested against the sale either at the time or 

over the past 160 years that Oioroa has been in Crown ownership; 2 

(c) Over time, the Crown has taken reasonable steps to protect the historical and 

archaeological features of Oioroa;3 

(d) The status of Oioroa as a scientific reserve affords significant protection from 

damage, interference and disturbance of the land and sites located on the land.4 

2.2 In support of these positions, the Crown has relied primarily on the evidence of Mr 

James Brent Parker.5 

3.0 The Crown Response – Tangata Whenua  

3.1 The Crown has not responded to the evidence of the claimants as being the tangata 

whenua of Oioroa. 

3.2 While the Crown in its responses has argued that there may have been other groups that 

claimed interests in Oioroa6, the Crown has been silent in their responses to the 

claimants’ interests in Oioroa. Instead it seeks to further muddy the waters and rely on 

the same discord insinuated by McLean and Rogan in the 1854-55 period.  

                                                                 
1 Wai 898 #3.4.310(e), para 36.1, p 14 
2 Wai 898 #3.4.310(e), para 36.1, p 14 
3 Wai 898 #3.4.310(e), para 36.3, p 14 
4 Wai 898 #3.4.310(e), para 36.4, p 14 
5 ‘Evidence of Brent Parker on the Crown’s purchase of Oioroa block’, Wai 898, A153(c) 
6 Wai 898 #3.4.310(e), para 40, p 15 
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4.0 The Crown Response – Aotea Deed 

4.1 The Crown in its responses has noted the various ‘rogue’ individuals who signed the 

Aotea Deed for Oioroa.7 

4.2 No such mention or evidence has been put forward by the Crown to show that the 

claimants had any affiliations, whakapapa and hapū links or any consent given by the 

claimants to these signatories.  

4.3 On the issue of consent, it must be borne in mind that silence does not constitute 

consent. The absence of evidence in 1854/55 does not mean there was in fact consent by 

Ngāti Te Wehi, it simply means that the Crown has no evidence of it, which is not 

unusual for the time or today.  

4.4 However its absence is convenient to the Crown’s reliance on a self-fulfilling prophecy 

that they had honoured Te Tiriti o Waitangi duties of good faith active protection of 

Ngāti Te Wehi interests in respect of their taonga, Oiōroa wāhi tapu.  

4.5 Counsel submit that the Wai 827 evidence is replete with examples of holes in the 

Crown’s staunchly contested case about Oiōroa. It might be said, with respect, that the 

Crown’s defence has holes too large to usefully maintain it anymore.  

5.0 The Crown Response – Opposition to the sale of Oioroa 

5.1 As has become a common and predictable theme in both Crown generic and specific 

closing submissions in this inquiry, the Crown has sought to rely on the argument of 

there being ‘insufficient evidence’ to illustrate any opposition to the Crown’s acquisition of 

Oioroa.8 

5.2 The Crown in its responses goes further in saying that the only opposition in the 160 

years since the Crown purchased Oioroa appears to be that which has been raised in the 

course of this inquiry.9  

5.3 Counsel dispute this Crown position.  

                                                                 
7 Wai 898 #3.4.310(e), para 41, p 15 
8 Wai 898 #3.4.310(e), para 44, p 16-17 
9 Wai 898 #3.4.310(e), para 44, p 17 
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5.4 Counsel note that there has been an abundance of evidence that has been presented and 

filed on the issue of opposition in respect of Oioroa.  

5.5 Including (but not limited to) the evidence of the claimants presented in Week 7 of the 

hearings10, the technical witness reports, cross-examination (and the cross-examination 

bundles prepared for each) of the technical witnesses: 

(a) Leanne Boulton11 

(b) James Brent Parker12 

(c) Michael Belgrave13 

5.6 All the above of have been referred to in counsels’ closing submissions14 to illustrate the 

issue of opposition and various tenuous threads. 

5.7 Counsel contend that the Crown’s position on this issue is untenable as the evidence that 

has been presented on the issue of opposition is clear, substantial and highly probative in 

value. 

5.8 Without seeking to repeat aforesaid evidence, counsel do wish to again draw the 

Tribunal’s attention to what it regards as a core and significant piece of evidence on this 

issue. 

5.9 This being the questioning of Mr Parker by Judge Ambler: 

Judge Ambler 

So I was interested in that paragraph as well, and even leaving to one side the question of wāhi tapu on that land, the fact 

that on the way back none of these other people who have a connection with the land, and they must have because why would 

[they] offer them money, but none of those others are willing to take money for this land which seems a striking reaction, 

which suggests that they did not want to have a part of the transaction.15 

 

James Parker 

Yes, that’s quite possible. One of the other reasons is, perhaps the vendors were trying to – well, the vendors were quite 

possibly trying to get acceptance of the arrangement from these people16. 

 

                                                                 
10 Wai 898, #4.1.12 
11 Wai 898, #4.1.9, p 1013 
12 Wai 898, #4.1.19, p 1412 
13 Wai 898, #4.1.14, p 996 
14 Wai 898, 3.4.245 
15 Wai 898, #4.1.19, p 1412 
16 Ibid, p 1412 
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Judge Ambler 

And the rejection would suggest they were not happy with it.17 

 

James Parker 

Yes.18 

 

Judge Ambler 

……Yes, but when I read paragraph 36 I did not think that what 

Te Mānihera Pouwharetapu was saying actually served his 

case. It did not seem to advance his case. He seemed to 

be quite honestly acknowledging that there were those who 

refused to take money for the transaction19. 

 

James Parker 

Yes, absolutely20. 

 

Judge Ambler 

All right. Thank you21. 

5.10 Counsel contend that this evidence is highly significant because in its closing the Crown 

has primarily relied on Mr Parker’s evidence to elucidate its position on Oioroa.  

5.11 Counsel strongly suggest that the answers and concessions given by Mr Parker in the 

questioning by Judge Ambler solidifies the position that the claimants in fact opposed 

the acquisition.  

 

6.0 The Crown Response – Wāhi Tapu 

6.1 The Crown in its responses has acknowledged the evidence that Oioroa contains 

important wāhi tapu for a number of claimants.22 

6.2 The Crown in its responses has sought to downplay the impact that the Army exercises 

had on the wāhi tapu of Oioroa.23  

6.3 Counsel disputes the Crown’s response on this and submits that the evidence heard in 

the course of the hearings and that is on the Record of Inquiry, clearly displays the 

                                                                 
17 Wai 898, #4.1.19, p 1412 
18 Ibid, p 1412 
19 Wai 898, , #4.1.19, p 1413 
20 Ibid, p 1413 
21 Ibid, p 1413 
22 Wai 898 #3.4.310(e), para 34, p 13 
23 Wai 898 #3.4.310(e), para 52, p 19 
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detrimental effect that the Army training exercises in Oioroa had on the desecration of 

its wāhi tapu. 

6.4 Whilst it may seem remote to some as an analogy, Ngāti Te Wehi have never bombed 

nor desecrated any Crown graveyards, ever. Certainly their tikanga would never let them.  

6.5 The Crown in its responses notes that the use of Oioroa by the Army is consistent with 

the Crown’s position as the owner of the land.24  

6.6 Again and with all due respect, this claim to ownership begs the various questions raised 

about the sham policies and procedures in place at the material time, including the lack 

of consent from the claimants’ forbears, the Crown dealing with the wrong people, 

Rogan’s contemporaneous 1855 letter advising McLean of the ‘strenuous opposition’ of 

the southern tribes including Ngāti Te Wehi and others, obvious and recorded rejection 

of sale proceeds and as Judge Ambler in cross-examination of the Crown witness Mr 

Parker pointed out, a glaring anomaly by Te Mānihera Pouwharetapu in his evidence on 

this issue in the convoluted Aotea lands Native Land Court hearing in the 1880s.  

6.7 Counsel reiterate Counsel’s (Afeaki) cross-examination of Crown witness Mr Parker 

about the knowledge of and nature of tapu and his concession that refusing to accept 

money for Oiōroa could be for the reason of tapu25.  

6.8 Counsel contend that while this Crown position may be consistent as an ‘owner’ in the 

modern title sense of the term, it is not consistent in the context of Te Tiriti and the 

Crown’s obligation to uphold these Tiriti principles. Therein lies the breach. 

7.0 The Crown Response – Crown Management of Oioroa 

7.1 The Crown in its responses has noted that through legislature reforms, the Crown has 

responded accordingly to the needs of the management of Oioroa, with improvements 

being made.26 

7.2 While improvements may have been made, Counsel contend that it is a case (on a 

prejudicial scale of the management of Oioroa) going from ‘abhorrently bad’ to ‘bad’.  

                                                                 
24 Wai 898 #3.4.310(e), para 48, p 18 
25 Wai 898, #4.1.19, p 1410 
26 Wai 898 #3.4.310(e), para 57, p 21 
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7.3 Counsel do not dispute that there have been improvements but instead dispute that as 

matters stand today the management of Oioroa is insufficient to the needs, duties, rights 

and privileges of the claimants under Te Tiriti. 

7.4 It is to be remembered from the evidence of John Neal presented and contested, that a 

century after the initial purported transaction, finding no title, the Crown simply ‘took as 

Crown land’ and gazetted it under the ‘catch-all default provisions of the Land Act27. 

Ngāti Te Wehi say that this is simply wrong, as their interests had been ignored.  

7.5 Counsel submit that in order for the claimants to exercise their role as kaitiaki, it is vital 

for Oioroa to be changed from a ‘Scientific Reserve’ to a ‘Maori Reserve’, with tangata 

whenua in their rightful position as kaitiaki, so as to allow Ngāti Te Wehi greater control 

and practice of their tikanga to prevent further desecration of their wāhi tapu.  

8.0 The Crown Response – Tikanga 

8.1 The claimants have raised the issue of their tikanga in respect of Oioroa in the hearings 

and referred the same in counsels’ closing submissions.28  

8.2 It is worth repeating counsels’ core assertion that tikanga is the claimants’ taonga, the 

active, good faith protection of which is guaranteed under Article 2 of Te Tiriti o 

Waitangi.  

8.3 While in Crown responses there have been what might be termed ‘whispers’ of tikanga 

(references to spirituality), the Crown has not responded (and is silent on this matter in 

their closing submissions. 

8.4 The evidence presented by the claimants on their tikanga in respect of Oioroa is clear 

and uncontested, and as such any findings of Tiriti breaches in respect of the claimants’ 

tikanga to Oioroa should be acknowledged and enforced. Recommendations to remove 

that prejudice by the return of the whenua tapu should be made.  

9.0 Whakakapi/Conclusion 

9.1 In its closings29 the Crown has been selective in responding to the claimants issues and 

predictably has only engaged with evidence that it sees to strengthen its position.    

                                                                 
27 Wai 827 #N20  
28 Wai 898, 3.4.245 
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9.2 No probative evidence or responses have been offered by the Crown to rebut the core 

issues of the claimants being: 

(a) Ngati Te Wehi have always been and continue to be tangata whenua of Oioroa. 

No sovereignty has ever been ceded; 

(b) Ngati Te Wehi did not, and has never. consented or gave any other persons 

authority to sell Oioroa to the Crown; 

(c) The purported transaction failed for:  

(i) want of any certainty as to the parties contracting 

(ii) the price appearing to only have been a deposit from the face of the 

documents  

(iii)  monies which were rejected when offered except by those who were not 

the claimant hapū  

(iv)  The sheer extent of the un-surveyed block.  

(d) The Crown failed to uphold and actively protect the interests of Ngati Te Wehi 

in respect of Oioroa, especially in relation to the desecration of wāhi tapu; 

9.3 Accordingly, Counsel submit in this reply that the Crown breached its solemn duties to 

act in the utmost of good faith by its failure of actively protecting the whenua, tikanga 

tapu, taonga and Tino Rangatiratanga of Ngati Te Wehi.  

 

9.4 Hei whakakapi, ēhara i te mea hou ēnei korero. He korero tawhito, mai ngā wā o 1854, 

tae noa ki naianei. He tauira tēnei o ngā āhuatanga mahi a te Karauna. Ko naianei te wā 

kia whakarite, kia whakatika ngā hē. Whakahokia mai te whenua ki ngā kaitiaki. 

 

No reira, anei āku mihi ki ngā kaitiaki o Oiōroa, me ngā mihi ki o koutou na 

mātua tīpuna e mātakitaki tonu ana mai Rarohenga, kia ora ra. Me nga mihi ki te 

Rōpu Whakamana i Te Tiriti o Waitangi me ngā kaimahi katoa, o koutou whānau 

whānui, huri noa, huri noa. Tēnā koutou katoa.  

                                                                                                                                                                                                          
29 Wai 898 #3.4.310(e), 
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Dated this 21st Day of March, 2015 
Kei Tamaki Makau Rau,  

Tavake Barron Afeaki |David McCarthy |Winston McCarthy 




