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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

Counsel seek leave to file this memorandum, which addresses the remaining
follow-up matters atising from the Crown’s presentation of various generic
closing submissions and claimant specific closing submissions in hearing week

17.

Wai 262

2.

In follow-up submissions to the Tribunal after hearing week 16,' the Crown set
out a number of initiatives that were provided as examples of the Crown’s
engagement with matauranga Maoti and relate to matters covered in the
Wai 262 teport. At hearing week 17, the Tribunal clatified that it wanted to
know whether the Crown intended to provide a comprehensive response to
the Wai 262 report. Counsel advised in its memorandum of 2 March 2015 that
they were engaging with the Ministry responsible for this area of work and

were not yet in a position to provide a substantive response.’

As the Crown noted in its most recent annual report on the implementation of
Waitangi Tribunal recommendations,” the Wai 262 report is the Waitangi
Tribunal’s first ‘whole-of-government’ inquiry and addresses the work of more
than 20 departments and agencies. Given the size and breadth of the Wai 262
report, the Government is continuing to consider it and the timing of its
response to the report has not yet been determined. Counsel will advise the

Tribunal when any response is made.

Meanwhile, counsel note the Crown continues to progress various initiatives to
suppott its engagement with the Wai 262 report and the issues it covers. The
Crown listed 2 number of these initiatives in its follow-up submissions after

hearing week 16. That list was not exhaustive. Other initiatives include the

Wai 898, 3.4.309, at [53]-[55].

Wai 898, 3.4.313, at [3]-[4].

“Crown's implementation of Waitangi Tribunal recommendations for the period July 2013 - June 2014”
(E74, 17 December 2014), at 35.
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development and implementation of co-management regimes with Maori and

the recognition of iwi management plans.

Matters arising from the Crown’s generic closing submissions

Vested lands

5.

With reference to paragraph 213 of the Crown’s generic closing submissions
on Vested Lands,’ the Tribunal asked whether the Government intervened in

Pakeha/Pakeha leases.

Counsel have been unable to find evidence of Crown intervention in private to
private leases in the 1920s. It is possible that the legislation enabling Crown
lessees to obtain reduced rentals would have affected the market such that

private lease rentals would have had to drop in response.

However, in the 1930s the Mortgagors and Tenants Relief Acts affected private
leases. For example, the preamble to the Mortgagors Relief Act 1931 stated:

WHEREAS on account of the special economic conditions at present
prevailing it is desirable to confer jurisdiction to postpone the exercise of
powers of sale by mortgagees under existing mortgages in certain cases.

While the Act applied to private persons, section 13 specifically stated it also
applied to the Crown. The 1931 Act was extended to lessees under the
Mortgagers and Tenants Relief Act 1932. Section 6 of that Act provided
authority to grant lessees remissions or reductions of rentals. Those remissions
and reductions applied to all leases including Pakeha to Pakeha, Crown to
Pakeha, and Maori Land Boards to Pakeha.

A number of amendments to the 1931 Act occurred in the 1930s.

Matters arising from the Crown’s claimant-specific closing submissions

Local government

10.

With reference to the Crown’s claimant-specific closing submissions in respect
of local governrnent,5 the Tribunal asked whether the ratepayer qualification
that existed until 1944 gave the right to vote to the ratepayer or to the listed

landowner.

Wai 898, 3.4.304.
“Closing submissions of the Crown”, Wai 898, 3.4.310(e), at 87.
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11.  This has proven to be a difficult question to answer. As far as counsel can
ascertain, the answer is not immediately apparent from the legislation itself and
counsel have not found any technical evidence or other source that provides a
definitive answer. The following submissions ate intended to assist the

Tribunal but ate not presented as a conclusive or complete response.

12.  The statutory scheme indicates that the right to vote accrued to the occupier of
land (who may or may not have been the landowner or ratepayer), or possibly
to both the occupier and the landowner up to the Rating Amendment Act
1910.

13.  The legislative starting point in terms of the right to vote in county council

elections in the inquity district is the Counties Act 1886.

14.  Section 59 of the Counties Act 1886 specified the criteria to be eligible to vote

in county elections:

59. Every person of the full age of twenty-one yeats whose name appears on
the electors’ roll of a riding shall be a county elector so long as such roll is in
force.

Every person whose name appears on the valuation roll of any road district or
town district in respect of rateable property within a riding, or on the list of
electors of an outlying district, or on the list of miners' rights as hereinafter
provided, shall be entitled to be enrolled as a county elector for such riding.

15.  Under section 60 of the Counties Act 1886, the number of votes a county

elector had depended on the value of his rateable property:

60. Every county elector shall be entitled to vote at every election of a member
of the County Council for the riding in which he is enrolled according to the
following scale, that is to say,-

(1.) If his rateable property, whether in one or more tenements, is valued on
any valuation roll at not more than one thousand pounds, he shall have one

vote:

(2.) If such property is so valued at more than one thousand but not more than
two thousand pounds, he shall have two votes:

(3.) If such property is so valued at more than two thousand but not more than
three thousand pounds, he shall have three votes:

(4.) If such property is so valued at more than three thousand but not more
than seven thousand five hundred pounds, he shall have fout votes:

(5.) If such property is valued at seven thousand five hundred pounds or
upwards, he shall have five votes:
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16.  Section 60 went on to state:

In any case where there is more than one person appearing on the valuation roll
as the occupier of any one property, then, for the purpose of voting, only the
person whose name appears first on such roll shall be deemed to be entitled to
vote in respect of such property. [Emphasis added.]

17.  In 1905, the preparation of valuation rolls was governed by the Government

Valuation of Land Act Amendment Act 1900. Section 6 provided:

6 A district valuation-roll shall be prepared for each special district, and
shall be in the prescribed form, and shall set forth in respect of each separate
property the following particulars:-

(1) The name of the owner of the land, and the nature of his estate ot
interest therein, together with the name of the beneficial owner in the case of
land held in trust;

(2.)  The name of the occupier within the meaning of “the Rating Act, 1894”;

(3.)  The situation, description, and area of the land;

(4.)  The nature and value of the improvements on the land,

(5.)  The unimproved value of the land,

(6.)  The capital value of the land;

(7.)  Such other particulars as are prescribed.

18.  Each district or subdivision of a district as defined by the Rating Act 1894 was

deemed to be a special district for the purposes of the Government Valuation

of Land legislation.6

19.  The Rating Act 1894 defined “occupier” to mean in respect of Native land:

20. That

the person, whether a Native or European by whom or on whose behalf any
rateable property is actually occupied, if such person is in occupation by vittue
of a tenancy which was for not less than SIX months certain; and as to rateable
property occupied by virtue of a tenancy not coming within the above
description, and also in the case of unoccupied rateable property, means the
owner of the same, and also any person, whether a Native or Eutopean, who is
in actual or beneficial occupation or in receipt of the rents and profits of any
land over which the Native title has not been extinguished.

definition was repeated in the Rating Act 1908 (section 2) but was

repealed by the Rating Amendment Act 1910, whereupon the term “occupier”

was defined as follows:

6 Government Valuation of Land Act Amendment Act 1900, s 3.
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21.

22.

23.

24.

the person by whom or on whose behalf any rateable property is actually
occupied, if such person is in occupation by virtue of a tenancy which was for
not less than six months certain; and as to rateable property occupied by virtue
of a tenancy not coming within the above description, and also in the case of
unoccupied rateable property, means the owner of the same; and as to lands of
the Crown, whatever may be the term of the tenancy thereof, means the lessee
or licensee thereof

However, section 64 of the Counties Act 1886, which explained how a person
came to be on the list of electors of an outlying district,’ points to the ratepayer

as having the right to vote:

64. The Council shall from time to time appoint some fit person ot persons
who shall, on or before the first day of April in each year, prepare and send to
the Clerk a list, in the form in the Fourth Schedule, of all persons in each
outlying district in the county who, if such district were included in a road
district or town district, would be entitled to be placed on the valuation roll of
such road or town district; and shall place the names of such persons on the
electors’ roll of the riding in which such outlying district is included, and shall
assign to each such person the number of votes to which he would be
entitled as such ratepayer.

In making the valuation of property for the purpose of determining the number
of such votes, the person making the same shall be guided by the provisions of
“The Rating Act, 1882,” for the valuation of rateable property.

Any road district for which no valuation roll is prepared or in force shall be
deemed to be an outlying district for the purpose of this section. [Emphasis
added]

The bolded words of section 64 suggest that the “ratepayer” was the person
entitled to vote, at least insofar as outlying districts were concerned. On the
other hand, it is to be noted that Schedule 4 to the Counties Act 1886, which
prescribed the form of list of voters for an outlying district, provided for the

name of the owner or occupier to be listed.

It may be that the legislation was drafted on the assumption that the occupier
of land would be the ratepayer (either because the occupier was the landowner

ot a leaseholder and required under the terms of the lease to pay the rates).

The Counties Act 1886 was consolidated into the Counties Act 1908, which
was repealed and replaced by the Counties Act 1920. Under these statutes, a

similar regime continued:

Rating Amendment Act 1910, s 21 and Second Schedule.
An outlying district was any past of a county not included in a road district or town district: Counties Act
1886, s 3.
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241

24.2

243

Section 40 of the Counties Act 1908 substantially repeated section 59 of
the Counties Act 1886 and was re-enacted in section 37 of the Counties
Act 1920.

Section 41 of the Counties Act 1908 was the equivalent of section 60 of

the 1886 Act and in turn became section 38 of the Counttes Act 1920.

Section 42 of the Counties Act 1908 continued the provision in section
60 of the 1886 Act that, where two or more petrsons appeated on the
valuation roll as occupier for one property, the first-named person was
entitled to vote. That provision was re-enacted mn section 42 of the

Counties Act 1920.

25.  However, the position seems clearer under the Counties Act 1920 that the

occupier of the land was entitled to vote. Sections 37 to 39 provided:

37. (1)) Every person of the full age of twenty-one years whose name appears
on the electors roll of a riding shall be a county elector so long as such roll is in
force.

(2) Every person whose name appears in the occupiers’ column of the
valuation roll of any road district. or town district within the county, or
outlying district in respect of rateable property within a riding, or on the
heteinafter-mentioned list of miners' rights for such riding, shall be entitled to
be enrolled as a county elector for such riding.

38. Subject to the provisions hereinafter contained as to the disqualification of
electors whose rates, or any part thereof, are unpaid, every county elector shall
be entitled to vote at every election of a member of the Council for the riding
in which he is enrolled according to the following scale, that is to say:-

(a.) If the rateable value of his rateable property, whether in one or more
tenements, as appeating on any valuation roll is not more than one thousand
pounds, he shall have one vote:

(b.) If the rateable value of his rateable property as aforesaid is more than one
thousand pounds but not more than two thousand pounds, he shall have two
votes:

(z) 1f the rateable value of his rateable propetty as aforesaid is more than two
thousand pounds, he shall have three votes.

39. In any case where there is more than one person appearing on the
valuation roll as the occupier of anyone property, then, for the purpose of
voting, only the person whose name appears first on such roll in respect of that
property shall be entitled to vote in respect thereof.

26. It is also to be noted that:
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26.1 The meaning of rateable property also changed over time. Some of
those changes are set out in the Crown’s closing generic submissions on
Rating (see, for example, paragraph 47.) Exemptions to rateable land

would have affected eligibility to vote.

26.2 Having outstanding rating debt for a period of time was the basis for

disqualification from voting in county elections.’

27.  These submissions have only considered the position in counties and have not

considered electoral rights in boroughs.

13 Apsil 2015
Lt ted s (\' ii ( Ejﬁ
Geofftey Melvin/Amy Williams
Coursel for the Crown
TO: The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel

9 Counties Act 1886, s 62 stated that a “defaulters list” was to be compiled of those who, as of 31 March
had had not paid all the rates that had been due on 31 December the year prior. Counties Act 1920, s 57
stated that a list of those with rates that had remained unpaid for six months was to be sent to the
Returning Officer and those people would not be entitled to vote at that election..
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