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IN THE WAITANGI TRIBUNAL WAI 45 

IN THE MATTER of the Treaty of 

Waitangi Act 1975 

AND 

IN THE MATTER of claims by THE 

HON. MATIU RATA and others 

EVIDENCE OF RICHARD PETER BOAST MA LLM IN RESPECT OF 

CLAIM TO WHARO ONEROA A TOHE/ NINETY-MILE BEACH 

I. INTRODUCTION 

1. MY full name is Richard Peter Boastj I reside in 

Wellington and I am a Senior Lecturer in Law at Victoria 

University where I teach courses in Legal History, Maori 

Land Law, Public Law and a LLM course in Indigenous 

Peoples and the Law. I have a Master I s degree in Law 

from Victoria UniVersity and an MA in History (1st-Class 

Honours) from Waikato University. I regard myself 

primarily as a legal historian and this report is 

intended to be a study of an aspect of this country I s 

legal history. I am mindful of the fact that it is not 

the role of an expert witness to give evidence of what 

the law is to a statutory tribunalj that is a task for 

counsel by way of submissions. My report is therefore 

intended to be primarily a historical study and not a 

legal submissionj but it is of course not easy in legal 

history to avoid commenting on the law. The boundary is 

an elusive one and although I have tried to avoid 

traversing territory more properly the domain of counsel 

it is possible that I may sometimes stray across the 

boundary. 



'1 

I 
ill 
::: 
::; ,;, 

!~ 

] 

5 . 

] .' 

l 
I 
'I 
,] 

] 
:; I 
I 
I 
I 

) 

\ 
I 

) 

2. NINETY-MILE Beach has 

country's legal history. 

2 • 

a special position in this 

It was at the centre of a 

complex group of proceedings from 1957-1963 in the Maori 

Land court, the High Court, and the Court of Appeal. The 

Maori Land Court heard and recorded a great deal of 

evidence on traditional usage and ownership of the beach, 

material which takes up about 60 pages of the relevant 

Maori Land Court minute book. The Court of Appeal 

decision, In rethe Ninety-Mile Beach [1963) NZLR 461 was 

and remains a critically important case, and is 

undoubtedly a landmark case in the history of Maori Land 

Law (which is not to say that the Court of Appeal's 

conclusions are beyond criticism). Thus the beach has 

already been something of, a legal cause celebre· and no 

reports on the legal history of Ninety-Mile Beach can be 

complete without a detailed description of these earlier 

proceedings. It needs to be stressed at the outset, 

however, that in the High Court and the Court of Appeal 

(not so much in the Land Court) the legal argument was 

concerned with a relatively narrow point: whether the 

Maori Land Court had jurisdiction to make a freehold 

order relating to land between high-water and low-water 

mark. All legal questions relating to the beach have 

not, therefore, been dealt with (despite the extensive 

earlier litigation) and certainly not the Treaty­

related implications of the Crown's actions. The High 

Court and Court of Appeal judgments were based on an 

appeal by way of case stated and deal entirely with 

narrow questions of law and do not review the evidence at 

all, and Chief Judge Morrison's judgment given in the 

Maori Land Court at Kaitaia on 15 1957 (85 Northern MB 

126) is for a number of reasons -less than comprehensive 

(two typed pages). Thus although there exists this 

situation of fairly complex previous litigation having 

taken place, nevertheless many issues remain unexplored 

and nowhere has the extensive evidence given by Kaumatua 

in the Maori Land Court been analysed in any detail. 
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3. IT remains the case, however, that al though the 

earlier litigation did not traverse all issues regarding 

the beach, and did not thoroughly review the evidence, 

nevertheless the issue that was in focus in the earlier 

proceedings -ownership of the foreshore - still remains 

of critical importance. The outcome of the Ninety-Mile 

Beach litigation was that the Land Court could not now 

make a freehold order regarding the foreshore, 

essentially because the foreshore was, by mere operation 

of the law, the property of the Crown. The Crown I s 

ownership of the foreshore is obviously a key issue in 

these proceedings. It has been an undoubted fact of New 

Zealand legal history that the Crown has regarded itself 

as sole owner of the foreshore, and in the twentieth 

Century has fought tenaciously against whatever attempts 

have been made to challenge this presumptive right of 

ownership. The Ninety-Mile Beach litigation was the most 

important of these challenges. It was a challenge which, 

in the end, failed. But there have been other challenges 

and it seems essential for the purposes of this evidence 

that this issue of the ownership of the foreshore be put 

in its historical context and some of the other 

challenges described. 

. 
4. MY evidence will begin with a brief outline of the 

legal history of the beach and its adjoining lands. 

Although this hearing is concerned with the beach itself, 

and not with questions relating to the blocks of land 

adjoining it, it is essential background to understand 

something of the process of sale and Land Court 

adjudication of the coastal blocks. This will be 

followed by a study of the process by which the Crown 

acquired ownership of the foreshore and of Maori reaction 

to that process (Part III). Part IV is a detailed study 

of the earlier litigation relating to Ninety-Mile Beach, 

and will include an attempt to summarise in detail the 

evidence given in the Land Court in 1957. Part V will 



I 
J ... ) 

';~ 

] 
IW ) 
I 

J 
.. j .. 

I i 

• > 
:' 

1 
J 
I 
il 
J 
I 

4 . 

consider aspects of the Crown's management of the Beach, 

reconstructed principally from material currently in the 

possession of DOSLI at Auckland. In Part VI I try to 

draw some of the threads together. 

II. THE COASTAL BLOCKS 

5. IN the judgments of the Court of Appeal in 1962 much 

weight was placed on the presumption that when the Land 

Court adjudicated on a coastal block, that process of 

adjudication extinguished ownership of the foreshore. 

(See North J, [1963] NZLR 473). Thera is some irony in 

this in that the greater part of the coastal blocks 

fronting Ninety-Mile Beach passed out of Maori ownership 

before the Native Land Court even came into existence. 

Prior to 1862 land was alienated by means of direct 

negotiations and purchase conducted by officials of the 

Crown Native Land Purchase Commissioners. This 

reflected the concept of Crown pre-emption embodied in 

Article II of the Treaty of Waitangi and well recognised 

in the English common law. Only the Crown could acquire 

Native Land and extinguish the Native Title. With the 

coming of the Land Court after 1865 all this was, of 

course, to change . 

6. THE legal position of the blocks fronting the beach 

was usefully summarised in the 1957 Maori Land Court 

hearing. Evidence 

Maori Investigating 

was given by one William Roberts, 

Officer of the Lands and survey 

Department. Roberts stated that 

records in the possession of 

Department there was no customary 

as far as was shown by 

the Lands and Survey 

or papatipu land left 

anywhere along the frontage of the Beach (he described it 

as "land left uninvestigated": see Typescript p.15; MB 

p. 29) . Mr Roberts had calculated the total lengths of 

beach frontage of the various blocks. 

South these were: 

From North to 
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5. 

Muriwhenua Block, sometimes referred to as 

IIMuriwhenuatika ll - 8 miles of beach frontage 56678 

acres ML Plan 1536. 

Parengarenga Block - Roberts does not say how much 

beach frontage is involved with this block, but it 

is certainly considerable. The Parengarenga Block 

of 48,444 acres abuts on the western edge of the 

Muriwhenuatika Block running down to the Wairahi 

stream on the East Coast and a point opposite it on 

the West Coast (ML Plan 6645B). This block is 

sometimes referred to as the Te Kao Block and it has 

a complex history of partitions. 

3. The Muriwhenua Purchase (Roberts refers to this as a 

IIpurchase by Crown from Maori Chiefs ll ) It is 

usually known as the Muriwhenua South Block to 

distinguish it from the Muriwhenua Block to the 

North which was the subject of NCL investigation-

25 miles of beach frontage. 

4. Areas known as Otaki and Okiore which were part of 

the Old Land Claims process. 

vested in the Crown in 1843. 

frontage. 

These areas were 

6 miles of beach 

5. The next block south is the Ahipara Block (not 

listed by Roberts). This also was purchased by the 

Crown • 

The point I wish to emphasise at this stage is that all 

these blocks have quite different histories and different 

sorts of legal regimes applied to them. They can be 

grouped together as follows: 
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Cal Blocks purchased by the Crown before the 

Establishment of the Native Land Court. 

This covers the Muriwhenua South and Ahipara Blocks. 

Muriwhenua South was purchased by the Crown on 3 February 

1858, and Ahipara on 13 December 1859. The Muriwhenua 

South Deed can be found in Turton's Deeds, vol. I, p 48i 

and that for Ahipara in ibid, p.9. (Wai 45 Document Bank 

B20, p 207, 172). Turton calculates that the area of the 

Muriwhenua South Block is 86,885 acres, for which the 

Crown paid £1,100. The block excluded a reserve for 

Paraone at Houhora: there are no other reserves mentioned 

in the deed. The Ahipara Block, covering 9470 acres was 

sold by Te Rarawa for £800. For the Crown the deed was 

witnessed by H.T. Kemp. Reserves were excepted from the 

Block but were not defined in the Deedi they are however 

shown on Plan s.o. 43 Blue (1859). These reserves were 

presumably the starting point for the remaining areas of 

Maori Freehold land in the northern part of Ahipara. 

Some of the correspondence relating to the purchases can 

be read in Document B20 of the Document Bank. Muriwhenua 

was acquired simultaneously with the Wharemaru and Otengi 

Blocks, a total acreage of 105,644 acres for which the 

Crown paid in total £1,730. (Kemp to McLean 7 December 

1857, in ibid, 22). 

relating to the purchase 

There is some correspondence 

of the Ahipara Block in ibid 39-

40. In 1860 Donald McLean also instructed Kemp to travel 

to Parengarenga "for the purpose of enquiring into and 

reporting upon the offer by the Rarawa tribe of a block 

of land". This however was never proceeded with. If it 

was in fact offered for sale by Te Rarawa there are real 

doubts (to say the least) as to whether it was theirs to 

sell. In the event Parengarenga remained in Maori 

ownership and title to it was finally 

Native Land Court in 1894. The 

investigated by the 

subsequent unhappy 

history of this Block, the main Maori-owned block 

fronting Ninety-Mile Beach is dealt with later in this 
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evidence. 

(b) Old Land Claims (OLC) Blocks. 

This covers the otaki and Okiore purchases. Copies of 

the Deeds can be found in Turton's Maori Deeds of Old 

Private Land Purchases. 

as follows: 

Details of these purchases are 

Block Purchase 

Otaki Henry Southee 

17 December 

1839 

Okiore S.H. Ford 

11 sept 1839 

Area Price [El References 

10,OOOa. 216 in,goods Turton, No 

vol. 1, 55 

OLC No 364 

3,OOOa. Goods, ~35 Turton, No 

39, vol. 1 

p. OCL 

300E 

There may be issues concerning the claimants relating to 

these Blocks (as indeed there are with the Muriwhenua 

South Block) but these are separate questions from 

Ninety-Mile Beach itself. The Old Land Claims process of 

investigation and re-investigation is one of the most 

complex aspects of the history of Maori Land alienation 

in nineteenth century New Zealand and I do not intend to 

pursue questions relating to this process here. It needs 

only to be emphasised at this point that there could well 

be questions relating to the Old Land Claims and the so­

called Surplus Lands question more generally which touch 

on the blocks abutting Ninety-Mile Beach. An additional 

puzzle is quite how these otaki and okiore purchases 

(which ended up by being vested in the Crown as early as 

1843) relate geographically to the later Muriwhenua South 

and Ahipara Crown purchases. The DOSLI map indicating 
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the boundaries of the blocks appears to be in error. 

fc) Blocks which passed under the Court. 

This includes the Muriwhenua Block, the Parengarenga 

Block, and the reserves in the other blocks especially 

the Ahipara Block, and smaller areas south of Ahipara. 

This history reconstructed from the Native Land Court 

Minute Books, is dealt with in the following paragraphs. 

7. IT needs to be emphasised that the establishment of 

the Native Land Court was revolutionary change. Before 

1865 the Crown had certainly acquired large areas of 

Maori land. Mainly this had been done by negotiated 

purchase. But this process did not in itself affect the 

tenurial system of the land remaining in Maori ownership. 

The advent of the Native Land Court was, however, to 

usher in a completely new process - a fundamental change 

of the tenurial system of Maori land. This change is 

often described, usually pejoratively, as 

"individualisation" - the tenure was changed from a 

tribal, communal tenure to a system where defined and 

surveyed 

This had 

blocks were vested in individual landowners. 

the 

alienate and 

intended effect of making the land easier to 

the unintended one of making Maori land very 

difficult to use due to the proliferation of crowded 

titles. At least initially the system established in 

1865 also amounted to a waiver of the Crown's right of 

pre-emption, the design of the Native Land Acts being 

that once land had passed the Court it was freely 

alienable to whoever wished to acquire it. 

8. THE Native Land Court has 

determine questions relating to 

sat many times 

blocks in the 

to 

Far North. 

The most relevant occasions for present purposes were: 

(a) Pukepoto 

Adjudication of 195 acres at Pukepoto. (1865) 1 
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North MB 7 (Judge White). I am not sure whether 

pukepoto was a reserve within the Ahipara Block or 

whether it fell outside. The Court sat at Ahipara. 

"Puhipi Te Ripi, being sworn, states he is a chief 

of Rarawa tribe also connected with the Aupouri 

tribe ..• Pukepoto is his land from his ancestors 

... [There is) a portion of land which he wishes to 

give to his niece Catherine Murray it is called Te 

Marao". certificates were issued accordingly. 

There was no opposition to the application. 

(b) Ahipara Beach 

Another very early adjudication at this Ahipara 

sitting was for a place known as Te Awa Pataki, an 

area of 5 acres on Ahipara Beach. The citation is 

also (1865) 1 North. MB 7 (Judge White), sitting at 

Ahipara. "Te Waka Rangaunu states that he is a 

chief of Te Rarawa tribe .•• It was agreed to mark 

this piece off [presumably at the sale of the 

Ahipara Block to the crown). I claim from my 

ancestors ... " No opposition. This, and a further 

3 acres on the beach at Ahipara, were vested by 

Judge White in Te Waka Rangaunu and puhipi Te Ripi. 

This was subsequently followed up by a Crown Grant 

under the Native Lands Act 1865 - the references are 

Deeds Index 1#258, Crown Grant 2GH.227. The Grant 

simply describes the area as bounded "towards the 

West by the Sea". 

(c) California 

The citation for this is (1867) 1 North MB 28. This 

was an application for an investigation of title for 

the block known as "California" (Kareponia) at 

Ahipara (2614 acres). The Court (Judge White) sat 

at Ahipara on 15 March 1867. One of the reasons for 

the application was that the former cUltivations had 

now all been abandoned and the applicants now wished 

to sell the land. It is possible that this 
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application documents the population decline 

experienced by Te Rarawa, as well as their growing 

poverty and need for cash (see Rigby-Koning Report, 

P.163). 

(d) Morinqai 

The area known as Moringai at Ahipara was a block of 

8 acres. This hearing took place at Ahipara on 29 

July 1868. The citation is 1 Northern MB 42. The 

block was vested in 10 owners. 

(e) Muriwhenua North 

I have not been able to find any records of an early 

investigation of title to Muriwhenua North. This is 

not surprising since the Phillips Report (Document 

Bank, p.1, [Doc B voli, 403] explains that the Maori 

Land Court records relating to the Taylor's Grant 

area - which would include Muriwhenua North - were 

all lost in the Hokianga Harbour. There was a 

hearing which took place concerning Muriwhenua North 

at Ahipara on 22 September 1871; for details see 

Phillips, p9 [Doc B, vol.i, 411]. This would have 

been the principal investigation of title for this 

block, but, it appears, no records survive of it. 

The earliest references to Muriwhenuatika I have 

found in the Minute Books are all succession orders 

after the original investigation had been done. The 

earliest successions for this block are recorded on 

22 December 1873 (1 North MB 118); a number on 15 

November 1878 (an application of Karipu wi Patene, 

then 18 years old, to succeed to her mother's 

interests in the Muriwhenuatika Block); another on 

16 June 1882 (1 North MB 217). These are the 

earliest formal records. Most instances of 

succession were, it must be presumed, never formally 

recorded at all. 

Although the records of the investigation of title 



.. 1 

J 

"J :~. 

'm :n 

j 

If 
Sil 

ill :: 

J 
~ 
:~ 1! 

] 

] 

I ., 

I .' :: , 

I i] ., 

:1 

) 

) 

) 

11. 

have disappeared, the Crown Grant, recorded in CT 

3/133 gives some'information:-

Grant dated the lOth May 1872, from Her Majesty the 

Queen to: 

Mumu Ngapipi, Hemi Taitunu, Hemi Kapu, Reweri Hongi, 

Rapine, Huputi Te Kaku and Timuti puhipi of the 

Districts of Mangonui in the Province of Auckland, 

Aboriginal Natives of all that parcel of land 

containing. 56, 678 acres situated at Muriwhenua in 

the District of Mangonui, Wynyard County being 

called Muriwhenua and numbered 1536. 

coastal boundaries of the Block are simply described 

as "by the sea". It was at this time theoretically 

possible for the Native Land Court to issue a 

freehold title to the foreshore, and indeed it was 

doing precisely that at this time in the Firth of 

Thames. (see para .•• below). Unfortunately we do 

not know what was determined in regard to the 

Ninety-Mile Beach foreshore of the Muriwhenuatika 

Block. 

If) Title Investigations to Circa 1880 

From about 1868-1880 most of the blocks remaining in 

Maori hands in the Muriwhenua region (remembering 

that most of the land in the region had already been 

sold before the advent of the Court) passed through 

the Court. Major hearings took place concerning the 

pukenui, Karikari, Parapara, Oturu, Kauriputete, 

Omahuta, Waimamaku and Epakauri blocks. I have not 

had time to read the evidence concerning these 

blocks in detail, which, although not concerned with 

lands fronting the beach, certainly contains huge 

quantities of information about tribal history. One 

certainly does get the impression of tribal politics 

and intertribal antagonisms being fought out in a 
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new forum, that is to say in the courtroom. The 

Minute Books do not themselves reveal anything of 

the social and economic background to the 

application before the Court. 

(9) Epakauri (Herekino) 

One example of the process described in (f) will 

have to suffice. Epakauri is an area adjoining the 

Herekino harbour. The litigation was an epic 

struggle between Ngati Kuri and others, mainly Te 

Rarawa, over this block; and the evidence given is 

very informative, and sometimes describes events 

given on or near Ninety-Mile Beach. A witness named 

Korako gives the following narrative concerning the 

many vicissitudes of Ngati Kuri:-

A whale was stranded on the coast. The Ngati Kuri 

took the whale. The descendants of Kaha disputed 

their rights to it. Nuku was chief of Kaha's 

people. Nuku made a taua and killed Pekenoa of 

Ngati Kuri. Ngati Kuri followed him to Rangikohu. 

Nuku turned out and a fight took place at Te 

Epakauri. 

time. It 

The place was named Epakauri at this 

had another name before this. After this 

Kautaha of Ngati Kuri stole eels. 

Te Ikahu a nephew of Kaha killed Kautata for 

stealing the eels. After this there was a great 

fight between Ngati Kuri and the descendants of Kaha 

at Waiangina (?). After this the Ngati Kuri had 

another fight in which Te Wahunoa (7) was killed -

Mainga of Te Rarawa took .... (illegible) after the 

death of Wahunoa and won a battle. Parakau and Te 

Ahaia were killed by ................. (illegible) a 

son of Kaha. The Ngati Kuri in payment killed Te 

Moeroa and Mauekai (?) of the Rarawa. Tuakana (?) 

killed Te Ikanui of Ngati Kuri. After which the 
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fighting ceased. After a time fighting again 

commenced. Te Puaha and Te Whakarau of Te Rarawa 

began it. In this war the Ngapuhi joined the Rarawa 

against Ngati Kuri. At a battle at Mataparu Te Tau 

was killed, a son of Kaua (or Haua?) of Ngati Kuri. 

Another battle was fought called Te Kiekie Whawhanui 

(?). The Ngati Kuri were beaten. At a fight called 

Taehaekareao the Ngati Kuri were victorious. As 

payment for this defeat the Rarawa and Ngapuhi took 

a pa called Tirotiu (?). After which the Ngati Kuri 

abandoned Herekino and went to live at Ahipara. 

Poroa of the Rarawa attacked them there and defeated 

them at Te Waitukupohau. Te Oneroa Poroa again 

defeated them. One portion of the Ngati Kuri 

fugitives escaped to Hokianga and went to Taiamai -

another party went north to Muriwhenua. These last 

were followed by Poroa and attacked in a pa called 

Hukatere. Poroa took the pa and the chief, Te 

Houtaewa and others were killed. Another pa called 

Te Mokaikai was taken by Poroa. After the taking of 

this pa a battle was fought and the Ngati Kuri chief 

Hongi Kipa was killed. Those of the Ngati Kuri who 

escaped from Poroa left the district and went to 

live with Ngapuhi and never returned. There was no 

more fighting after this. The Ngati Kuri had 

entirely abandoned Herekino and the Rarawa took 

possession. After a time when there was peace the 

Ngati Kuri who had gone to Taiamai came back. A 

Ngapuhi woman named Hapai was killed by Taki a 

Ngapuhi also - the Ngati Kuri were afraid that 

vengeance would be taken on them so they fled to 

Waima. The Ngapuhi then proposed that they should 

be killed but Tokowha (?) said "No, let them go". 

They went to Otuaka Hokianga where the Rarawa were. 

The Rarawa proposed to kill them but one of the 

chiefs prevented it. The Ngati Kuri went on north 

to Poneke (?) Herekino and asked Poroa for a place 

to live on. Poroa gave them Rarotonga. This was 
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their first appearance on this land after the 

fighting .... they have no land in Herekino now 

except that I gave them a piece of land called Te 

Puhata (?) passed the Court some time ago - some of 

the Ngati Kuri are in it. It was the Court that put 

them in. We consulted. Had we not consulted they 

would not have got in. The Ngati Kuri got Te Whiroa 

- some of us are in it too. We agreed to them 

having it. Rarotonga the land given by Poroa to 

Ngati Kuri .is not in Te Whiroa. We were on friendly 

terms with the Ngati Kuri when these lands passed 

the Court and were willing to let them in '" 

This, it should hardly be necessary to add, was a 

version of history not accepted by the Ngati Kuri 

litigants, who themselves cross-examined this 

witness very thoroughly in the Land Court. I have 

quoted this extensive passage for a number of 

reasons. It illustrates the type of evidence given 

in the Land Court, evidence for which huge 

quantities are now on record for almost all of the 

Muriwhenua blocks. It reveals a little of the 

complexity of the tribal politics of the region and 

shows the importance of the resources of the sea -

taking property such as a whale the right to which 

was disputed could and did lead to war. It also 

illustrates the complexity of the Land Court 

hearings process - adjudications were often 

prefaced, it would seem, by lengthy negotiations as 

to which names were to be entered by the Court for 

the various blocks. 

h) Parengarenga 

This is one of the principal blocks facing the beach 

and it still remains mostly in Maori ownership. The 

block has a very convoluted history of partitions 

and repartitions, as a glance at the cadastral maps 
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will readily reveal. The initial hearing as to 

adjudication of title apparently took place in 

october 1894 (according to Lands Department 

records); but I have been unable to find this 

hearing. Massive litigation filling hundreds of 

folio pages of the Minutes Books concerning 

Parengarenga took place in 1896 (See (1896) 17 

Northern Minute Book 95; Judgment of the Court p. 

300). This was the first partition of the block -

the main part of the block (47,200 acres) was ve.sted 

in two lists of names, with some smaller areas in 

other groups. There was an appeal. by a group led by 

Ngakuru Hare and a further monumental hearing before 

the Maori Appellate Court (the appeal was dismissed: 

see (1898) 28 Northern MB 35. By 18 December 1900 

when at a special hearing the Court fixed Crown 

survey liens for Parengarenga, the block had already 

been partitioned into 5 blocks; there have many 

partitions since then. 

il Stout-Ngata Commission 

The Royal Commission on Native Lands and Native-Land 

tenure issued a number of reports; that on the far 

North is found at (1908) AJHR G - 1J. The 

Commissioners were of course Sir Robert stout and 

the young Apirana Ngata, then just at the beginning 

of his distinguished career. This report gives some 

information on the coastal blocks at that time. The 

Commissioners refer to a block called Muriwhenuatika 

by then divided into Parts 1 and 2: this is 

obviously current Muriwhenuatika Block to the north 

of Pakohui Muriwhenuatika is described (p. 42) as: 

"Occupied. Incorporate. Majority of owners 

have little other land." 

By this time, therefore, the bulk of the old 
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Muriwhenua North area, the present Te Paki park, was 

no longer in Maori ownership. 

Parengarenga, along with Pakohu to the north of it, 

still in Maori ownership, had been vested in the Tai 

Tokerau Maori Land Board under s.3 of the Maori Land 

Claims Adjustment and Laws Amendment Act 1904. This 

was a provision which allowed for compulsory vesting 

where there was a Crown mortgage for unpaid survey 

liens - for Parengarenga the liens being more fixed 

at the hearing of 18 December 1900 referred to 

above. It should be added that the amount of the 

Crown liens had been disputed by the Parengarenga 

people at that hearing (to no avail). Their 

inability to pay them had led in the end to their 

loss of control of the block, and its management by 

the Tai Tokerau Maori Land Board had caused a great 

deal of friction, as the Stout-Ngata Report reveals. 

The Board had leased out most of Parengarenga or had 

granted concessions to extract kauri gum, but the 

income form this went to the Board which applied the 

money to paying off the Crown debt for survey costs. 

Non-payment of these debts had led the land being 

placed by the Crown into something rather like 

receivership. certain parts of the Block had been 

"reserved" by the Land Board, but not nearly enough 

as far as the local people were concerned. The 

owners wanted to farm part of the Block as an 

incorporation, but the Commissioners were of the 

view that they should not be allowed to do this 

unless they paid rent to the Board. (See 1908 AJHR 

G - 1J, p.55. Extracts from the report are 

reprinted as Annexure 1). 

The Parengarenga Block has had, in short, a fairly 

disastrous history. Litigation by a small claimant 

group led to massive Land Court hearings in the late 

1890's, followed by partitions and the charging of 
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the land with interest-bearing debts to the Crown 

for survey costs. This was followed in turn by an 

almost complete loss of control of the block to the 

Land Board and the alienation of much of it by 

lease. (I am not certain, however, how much of the 

block is still under lease and whether those leases, 

if any, date from the period of Land Board 

administration). To quote from the stout-Ngata 

Report: 

"No doubt the position of these lands presents 

many difficulties. They were-vested in the 

Board by statute to save them from sale for 

survey liens. We understand that the revenue 

from rent and royalties has almost, if not 

quite, paid off the survey charges. The non­

resident owners have not in the past benefited 

from the gum on these lands; the resident 

owners have enjoyed the benefits. Probably the 

action of the Board in requiring strict 

supervision over the gum resources of these 

lands, even in the papakainga areas, has been 

largely responsible for the recent tension of 

feeling among the Maoris". (ibid, 55) 

It does not require a great effort of the 

imagination to read between the lines of this to 

gain some understanding of the situation 

people living on the Parengarenga Block. 

obviously facing enormous difficulties in 

of the 

They were 

simply 

making a living. The land was (as the Commissioners 

acknowledged) of poor quality; yet efforts to 

establish farming ventures on the block were 

hampered by the alienation of nearly all of it by 

lease. The income from leasing and royalties was 

controlled by an outside Pakeha-dominated body over 

which they had no control; and even attempts to gain 

an income from gum-digging were subjected to the 
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restrictive control of the Land Board. Dependency 

on the resources of the sea and foreshore is hardly 

likely to have been lessened as a combination of 

these circumstances. 

Details relating to survey Liens on Parengarenga can 

be found in Annexure 2. 

The stout-Ngata report also points out that at this 

time there was still 6,654 acres of uninvestigated 

papatupu land at Ahipara. I do not know whether 

this was land fronting Ninety-Mil~Beach or not. 

9. THERE have been a number of petitions relating to 

these blocks, none of which was successful. The 

pe'titions I have been able to locate are:-

a) 1907 AJHR 13 p. 6 

A petition of Hepia Inia and others seeking a 

rehearing of succession to Herepetia Kingi in the 

Muriwhenuatika (i.e. Muriwhenua North) Block. No 

recommendation. 

b) 1924 AJHR 13 p.3 

i) A petition of Eru Ihaka and 41 others praying 

that the Parengarenga and Te Pakohu Blocks be 

reverted to the Native owners. No 

recommendation. This petition clearly relates 

to the loss of control over these blocks to the 

Tokerau Maori Land Board. 

ii) To similar effect in regard to the return of 

Parengarenga and Te Pakohu section A. No 

recommendation. 

c) 1932-33 AJHR 13 p.3 

A petition of Herepete Rapihana of Pukepoto and 41 
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others praying tht the Native Land Court be given 

power to investigate title to the Tangonge Lake 

(within Ahipara Block?). No recommendation . 

1934 AJHR 13 p.10 

A petition of Eru Ihaka and others of Awanui praying 

for the return of certain areas in the Waioioi and 

Okiore Blocks. No recommendation. 

e) 1949 AJHR 13 p.3 

A petition of Karena wiki and other praying that the 

Maori Land Court be empowered to inquire into the 

Muriwhenua Tika South and other Blocks. No 

recommendation. 

There have been no Royal Commissions or other enquiries 

instituted specifically to investigate lands on the 

Aupouri Penninsula. Two offical enquiries do, however, 

have some bearing on these lands. The first of these was 

the stout-Ngata 

paragraph 8(i). 

Commission, already described in 

The other is the report of the Royal 

commission to inquire into and report on the surplus 

lands of the Crown (1948 AJHR G-8). To the extent that 

questions affecting surplus lands affect the relevant 

blocks this Report has some indirect relevance to 90 Mile 

Beach. But the Surplus Lands question will be the 

subject of another hearing of this Tribunal, and it is 

not appropriate I should comment further about it. 

10. THE process of Crown acquisition appears to be 

fairly typical for the North; a sequence of early pre­

Treaty purchases which were subjected to the Crown's Land 

Claims investigation process; followed by the acquisition 

of some quite large blocks by negotiation conducted by 

Land Purchase Commissioners; and lastly a period of 

Native Land Court investigation and individualisation of 

the remaining blocks and of the reserves within the Crown 

blocks; and a process by which the Crown lands were then 
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cut up and sold as were some the interests in the 

individualised Maori freehold land. This has resulted in 

the pattern of landownership in the region today. But 

there have been some special features, too, most notably 

the consequences of survey liens on the Parengarenga 

Block. 

III. OWNERSHIP OF THE FORESHORE IN NEW ZEALAND LEGAL 

HISTORY 

11. THE presumption of.the English Common Law is that 

the Crown owns the foreshore, the beds of tidal rivers 

and coastal waters by prerogative right. (For a useful 

summary and collection of the authorities see McNeil, 

Common Law Aboriginal Title, Oxford, 1989, ppl03-107). 

The usual basis for the rule is that "unlike other lands, 

the foreshore and sea-bed were not generally granted out 

by the Crown, and consequently its original title has 

been retained." (McNeil, supra, 104). Moreover: 

" ... In the case of the foreshore and sea-bed the 

Crown is presumed to have been in possession all 

along. Accordingly, no record of the Crown's title 

is necessary. Subjects who occupy these lands are 

prima facie intruders. Furthermore, in the absence 

of a Crown grant, any predecessors through whom t~ey 

claim would have been intruders as well, without an 

estate or interest that could be passed on. It has 

therefore never been necessary for the Crown to 

initiate an inquest of office to establish its 

original title to the foreshore or sea-bed. It 

could simply lay an information of intrusion (i.e. a 

prosecution, in effect) thereby casting the burden 

on the defendant to prove either a Crown grant, or 

continuous occupation of sufficient duration for a 

grant to be presumed or a title by limitation 

acquired." (McNeil, 105). Copies in Annexure 3. 
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12. THE assumption seems to have been in New Zealand, at 

least on the part of most lawyers and the Crown, that the 

same rule applied here with equal force, although there 

is of course a logical flaw in that it was an established 

principle of land law in New Zealand from the beginning 

that the whole of the soil of New Zealand was owned by 

the Maori tribes. (See Peter Adams, Fatal Necessity: 

British Intervention in New Zealand (1977), 184-85). 

Logically the Crown's title to the foreshore, whatever 

exactly it was, ought to have burdened by the pre­

existing Maori or Native title. But it seems that the 

Crown simply took the view that it owned the foreshore by 

prerogative right, just as in England. When opening for 

the Crown in the Maori Land Court in the Ninety-Mile 

Beach case in 1957 Sir Vincent Meredith stated, as one of 

his principal arguments: 

"1. That on cession of New Zealand under the Treaty 

everything passed to [the] crown, and that imported 

the Common Law of England under which the foreshore 

always was the property of the Crown and was held by 

the Crown for the benefit of the subjects of the 

Crown which would include Maoris and Europeans 

alike. (Typescript p.9j MB pp9-10)." 

13. THERE do appear to be some instances, however, where 

the Native Land Court has issued freehold titles to the 

foreshore. These instances have been collected together 

by staff of the Department of Lands and Survey and the 

information is now held on the Lands and Survey 

Department box files put together during the 90 Mile 

Beach Land Court hearing in 1957. (Annexure 4). These 

notes list, inter alia, a set of plans numbered 2390-

2404. These plans relate to land between High and Low 

Water; the blocks are described separately and shown in 

toto on Plan 1677. According to the Lands Department 
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this plan has the following note: "objection taken on 

grounds that it is situate below High Water mark of Sea", 

the note being by A. Morrow, Provincial Surveyor, 1 

December 1871. Despite this, however, the plans were 

nevertheless approved on 16 December 1871. These blocks 

are all in the Firth of Thames. Details are as follows 

(as reproduced from the Lands Department Notes):-

Plan Block 

No. 

Survey 

23/11/1871 2390 Rangiriri D1 

2391 Hangaruru Nl 

2392 Nokenoke Al 

2393 Whakaparatau A7 

2394 Te Tapuae 1 

2395 Whakaupapa 1 

2396 Kaueranga 

Mudflat Block 

2396A Karaka 4 

Whakapuaki 1 

Rangiriri Fl 

Rangiriri Gl 

Rangiriri HI 

Rangiriri Ll 

Rangiriri Al 

Nokenoke Bl 

" 
" 
" 
" 
" 

" 
" 
" 
" 
" 
" 
" 
" 

" 

2397 

2398 

2399 

2400 

2401 

2402 

2403 

2404 Te Tapuae (ill.)l " 

NLC Title 

Investigation 

Blocks 

investigated 

on above plan 

1677 

(Shortland 

10/11/1870) 

(Copy of original in Annexure 4) 

Remarks 

Land 

between 

High 

and low 

water 

Shown 

in toto 

on 1677 

Note 

Objection 

taken on 

grounds 

that it 

is situate 

below High 

Water Mark 

of Sea" 

Signed A . 

Morrow 

Provincial 

Surveyor 

16.12.1871 
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14. IT is difficult to evaluate the significance of 

this. It may be that there are other instances of 

freehold titles being issued by the Court other than 

around the Hauraki Gulf. Whether or not that is so there 

are certainly these well-attested examples which the 

Crown knew of at the time it was arguing its case in the 

Ninety-Mile Beach litigation. What is not clear, 

however, is whether these Court titles were ever followed 

up by the Crown Grant - which certainly would have put 

the Crown in difficulties in attempting. to insist that 

the foreshore had always been recognised in New Zealand 

as the property of the Crown by prerogative right. since 

the column headed "Title" has been left blank on the 

Lands Department records it would appear not- the 

references appear to be only to approved surveys and the 

Native Land Court investigation. It can certainly be 

said (at the very least) that there were occasions on 

which the Native Land Court was prepared to issue 

freehold titles to land below high water mark. Some of 

these interests seem to have been subsequently 

repurchased by the Crown - see the references in Annexure 

No.4. 

15. IN a separate category from freehold orders 

relating to the foreshore there is the quite distinct 

question of the grant of less than full fee-simple 

interests in the foreshore, most notably fishing rights. 

Chief Judge Fenton's judgment in the Kauwaeranga case 

certainly recognised that the Court could grant fishing 

rights below high water mark. The Kauwaeranga case was 

extensively cited in argument in the Ninety-Mile Beach 

litigation, and the case has proved something of a puzzle 

to latter-day legal scholars since it was not reported 

anywhere and has only recently been republished with a 

critical commentary and notes by Alex Frame in an issue 

of the victoria University of Wellington Law Review. 
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(See (1984) 14 VUWLR 227). The formal citation is 4 

Hauraki M/B 236; it is also reprinted in full in the 

report by Judge Harvey on Whanganui-o-Rotu (1948 AJHR G-

6A pp 69-77). In Kauwaeranga it was determined that the 

Court could certainly grant exclusive rights of fishery 

over the foreshore and the Court's decision was followed 

by a certificate of title granting an exclusive right of 

fishery to the applicants. (See 1948 AJHR 77. para 154). 

This was not the only occasion on which this was done, 

moreover, as the Lands and Survey department file already 

referred tocontains numerous examples of grants of 

exclusive fishery rights by the Native Land Court. These 

are documented in a series of deeds in which these 

exclusive rights of fishery were acquired by purchase by 

the Crown from 1871-1873; again this all took place in 

the Thames and Hauraki Districts. This is set out most 

clearly on pp5-6 of Annexure 1. This amounts to a long 

sequence of Crown purchases of Maori fishing rights in 

this region -rights which had been adjudicated on by the 

Native Land Court and which had formed the subject of 

Native Land Court certificates of title. The actual 

deeds themselves were also collected together by the 

Lands Department and are also held in the box file 

referred to - the Crown has had an opportunity to inspect 

these documents. It is not necessary for present 

purposes to reconstruct the complex history of foreshore 

lands and fishing rights in the Thames-Hauraki district. 

All that needs to be noted are the following points: 

a) It was the practice for the Native Land Court at 

least in the early 1870s to grant exclusive fishing 

rights, and this practice seems to have been almost 

routine in the Thames-Hauraki district during that 

time; 

b) Somewhat less frequently the Native Land Court 

issued a freehold title to the foreshore; 
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The Crown fairly routinely purchased freehold Maori 

fisheries titles back from the tribes after 

adjudicated by the Native Land Court; and 

There are instances of the Crown re-purchasing 

Maori freehold interests in the foreshore. This 

does not at all fit with e.g. the view advanced by 

Sir Vincent Meredith at the opening of the Crown 

case in the Ninety-Mile Beach itigation; and 

indicates .that there has been some inconsistency in 

regard to Crown practice in this area. [To 

document this point a copy of a deed where this 

seems to have occurred forms Annexure 5J. 

16. THESE events led the Crown to take action to· halt 

the Court from continuing to issue titles to the 

foreshore. This was achieved by Proclamation pursuant to 

section 4 of the Native Lands Act 1867. (Annexure No • 

••• ). section 4 allowed the Governor to suspend the 

operation of the Land Court's jurisdiction in any 

districts' and the decision was taken to suspend it 

"within the Province of Auckland, being all that portion 

of the said Province situate below high water mark". 

(See 187 NZG 347). At the next foreshore claim, to a 

block known as Kapanga Parumoana No.2, Crown Counsel 

produced the proclamation which had the effect of 

bringing the hearing to a halt. (See (1872) No 2 

Coromandel MB 315, 316 Annexure 6). The Daily Southern 

Cross for Thursday, May 16 1872, applauded this course of 

action by the Government, and gives some details of the 

hearing at which Crown Counsel stated that the measure 

was intended only as a temporary expedient until such 

time as the matter could be considered by Parliament 

(Annexures 7(a) and (b). The Proclamation however became 

ineffective in 1874 when the Native Land Act 1873 came 

into operation, an Act which suspends the 1867 Act. 

17. IN 1878 the Harbours Act of that year was enacted, 
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s.147 of which provided:-

147. (Foreshores and land under the sea only to 

be granted by special authority of Act of General 

Assembly.) No part of the shore of the sea, or of 

any creek, bay, arm of the sea, or navigable river 

communicating therewith, where and so far up as the 

tide flows and re-flows, nor any land under the sea 

or under any navigable river, except as may already 

have been. authorised by or under any Act or 

Ordinance, shall be leased, conveyed, granted, or 

disposed of to any Harbour Board, or any other body 

(whether incorporated or not), or to any person or 

persons, without the special sanction of an Act of 

the General Assembly. 

This seems to be something like equivalent of the English 

Common Law approach to ownership of the foreshore, with 

the interesting difference that in English law it 

certainly was not necessary that ownership of the 

foreshore needed to be sanctioned by statute - the Crown 

could have granted interests in the foreshore by way of a 

Crown Grant to anyone it liked. It is not possible to 

answer with any confidence the question as to why this 

provision was enacted. The Parliamentary Debates are 

unenlightening. The main reason for the Harbours Bill 

was parliamentary concern at the proliferation of 

separate Harbour Board Acts. A Joint committee of the 

House of Representatives and the Legislative council, set 

up to consider a flood of private Harbour Board Bills in 

1876, recommended that Government prepare a single public 

bill "the provisions of which might be applicable to any 

Harbour Boards which may have been or hereafter may be 

constituted." «1876) 22 NZPD 568). These comments are 

not to be wondered at, considering that in that year the 

Committee had before it the Foxton, Timaru, Bluff, 

Moeraki, Waimakariri, Patea, Hokitika, Lyttleton and 

Wellington Harbour Board Bills. The Harbours Bill, 
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introduced principally in response to this concern, made 

its way through both houses in 1878, and does not seem to 

have been particularly contentious. The fullest debate 

occurred in the legislative Council and is printed at 

(1878) 28 NZPD 213-318. The debate, such as it was, was 

concerned entirely with the powers of harbour boards and 

with matters relating to the collection of customs and 

harbour dues. The only comment on what was to become 

s.147 came from Colonel Whitmore in introducing the bill 

at the second reading in the Legislative Council: 

Foreshores and land under the sea could only be 

granted by special authority of the General 

Assembly, for reasons which were obvious. (ibid, 

214) . 

section 147 of the first Harbours Act is now s.150 of the 

current harbours Act. It provides:-

150. Foreshores to be granted only under special 

Act 

Except as hereinafter provided, no part of the 

shore of the sea, or of any creek, bay, arm of the 

sea, or navigable river communicating therewith, 

where and so far up as the tide flows and reflows, 

nor any land under the sea or under any navigable 

river, except as may already have been authorised 

by or under any Act or ordinance, shall be granted, 

conveyed, leased or disposed of to any Harbour 

Board, or to any other body (whether incorporated 

or not), or to any person without the authority of 

a special Act. 

The provision's origins are clearly shown by the emphasis 

placed on transfers to Harbour Boards. If Parliament 

thought that the provision was to have the critically 

important and even confiscatory effect attributed to it 
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by the High Court and the Court of Appeal in the Ninety­

Mile Beach litigation, there is certainly no awareness of 

this in the Parliamentary records. section 147 was 

translated into more or less its present form in 1908 and 

the provision repeated in the 1923 Harbours Bill, but the 

debates are entirely concerned with issues relating to 

the reclamation of mudflats for agricultural purposes 

(universally supposed in those days to be a beneficial 

improvement - see eg (1908) NZPD 495). Acquisition of 

Maori interests in the foreshore simply was not at the 

forefront of the Honourable Members' minds when this 

provision was under discussion although there are a 

number of possible and quite different explanations for 

that. One is that most would have assumed that the 

foreshore belonged to the Crown by operation of the 

Common Law already - and that the provision merely 

imposed some parliamentary control over the Crown's use 

of this property interest. It is possible that some MPs 

or the Government may have been aware of the practice of 

the Native Land Court and deliberately sought to curb it, 

but if so it is odd that at no point was this mentioned 

in debate. Or it may even have been assumed that the 

provision would have no effect on the Court's 

jurisdiction whatever. In the absence of further 

evidence it is impossible to make a final judgment on 

this point. 

18. THERE were a number of foreshore-related claims in 

the years between the enactment of S.147 of the Harbours 

Act 1878 and the Ninety-Mile Beach litigation commencing 

in 1957. It is impossible to traverse all of this in 

detail now,and a list of the most important instances 

will have to suffice:-

a) Parumoana (1883) Wellington MB 147. 

This was an early foreshore claim at Wellington. 

The claimants were Ngati Toa. The Court awarded a 

freehold fishing title to an area below high water 
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mark. In this early case the Crown did not object. 

Awapuni Lagoon, Gisborne (1928) Gisborne MB 275. 

This was a claim that the bed of a lagoon named 

Awapuni was customary land. The Native Land Court 

held that the Crown's "prima facie" title to land 

could only be ousted by clear and substantive proof 

inconsistent with it". The application was 

dismissed without prejudice; the Court did not 

regard it as necessary to decide whether the 

Harbours Act "estops the Native Land Court from 

issuing a title". 

c) Whanganui-o-Rotu (Napier Inner Harbour). 

This was a somewhat inconclusive investigation to 

Whanganui-o-Rotu, conducted by Judge Harvey of the 

Maori Land Court. The petition was lodged in 1932 

and Judge Harvey's very lengthy and erudite report 

can be found in (1948) AJHR G-GA. Ownership of 

this body of water was complicated by the 

consequences of the 1931 earthquake, by whether or 

not Whanganui-o-Rotu was a freshwater lake or an 

arm of the sea as at 1840, and the effect of 

certain statutes vesting the area in the Napier 

Harbour Board. On the assumption that the area 

might have been below the high water mark Judge 

Harvey observed: (p.90) 

"If the area in question was in the 

year (say) 1840 below mean high water 

mark, the question of Native rights 

over it becomes too involved to be 

dealt with adequately by this court, 

or upon the case presented in these 

proceedings. It can be said, 

however, that the law has recognised 

the assertability of Native rights in 

the demesne lands of the Crown 
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(Nireaha Tamaki v. Baker [1901] AC 

561). The Native Land Court, a 

special Court with land jurisdiction 

only was set up to adjudicate upon 

the rights of Natives under their 

customs and usages as against the 

title of the Crown. In some cases, 

as already shown, the Native Land 

Court has dealt with lands which lie 

below high water mark and the Crown 

has to some extent recognised these 

orders by giving a limited title to 

Natives." 

Ngakaroro Mudflats Case (Whakarapa Estuary) .. 

The Whakarapa Estuary is on the northern side of 

the Hokianga Harbour. There is an interesting 

memorandum from the Crown Solicitor to the Under­

Secretary for Lands, dated 7 March 1932, explaining 

the background to this litigation, and which throws 

much light on Crown policies in this regard 

[Annexure 8]. 

"This is a claim by Natives upon 

application for investigation under 

the Native Land Act of the title to 

part of the mud flats adjoining the 

Ngakaroro Block in an arm of the 

Hokianga Harbour. 

The question now raised is not a new 

one (emphasis added) as it has arisen 

from time to time in connection with 

suggestions for developing mudflats 

and mangrove swamps in the Auckland 

District and in other parts of New 

Zealand. When the question was 

raised in 1817, the then commissioner 
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of Crown Lands, Auckland, pointed out 

that owing to the complexity of the 

questions at issue and the magnitude 

of the areas affected, the only way 

to deal with the matter was by 

special legislation (letter of 8 

September, 1917, File L4S 15/46)." 

Under the heading of "Claims by Natives" the Crown 

Solicitor. continues: 

"By section 2 of the Native Land Act, 

1931, the definition of customary 

land is land which being vested in 

the Crown is held by Natives or the 

descendants of Natives under the 

customs and usages of the Maori 

people. The arguments by the Maori 

claimants is, therefore, that though 

tidal lands may be vested in the 

Crown it is also customary land." 

The Crown Solicitor gave his view that in this case 

"the Native case is very strong". (p. 5). Further: 

"As the facts stand, I think the 

Crown has little hope of success in 

the present case." 

The Crown Solicitor could only think of one case 

relating to the foreshore where the Crown had been 

successful in the Land Court - the weight of 

authority was decisively against it. 

The Ngakaroro litigation was long-winded in the 

extreme. 

1926 Claim partly heard 
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1932 

1932 

1941 

Case recommenced at 

Auckland with a plan 

supplied. Crown obtains an 

adjournment 

(3 Feb). NLC hears further 

evidence at Panguru, 

Hokianga 

Judgment of NLC at Auckland 

in favour of main 

applicants. Crown appeals 

The Native Land Court concluded, inter aliaoas 

follows:- (Judge Acheson, Auckland, 30 September 

1941) : 

" ... (2) The Court gives FINAL 

JUDGMENT in favour of the Natives for 

the whole of the Ngakaroro area in 

question as shown on Plans before the 

Court on the ground that it is 

papatupu or Native customary land for 

which an Order on Investigation of 

Title should issue." 

[The text of the Land Court judgment is reprinted 

in full as Annexure 9). 

The Court suggested that the area be made a Native 

Reservation "SO that rentals from its use may 

support community interests such as the Carved 

House of the Tribe". 

But the Crown appealed and managed to get the Land 

Court's decision overturned. There is an undated 

typescript of the Maori Appellate Court decision on 
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the Lands for Survey gO-Mile Beach file (Annexure 

10). The appeal was allowed on the rather 

interesting ground that although the Land Court 

certainly could investigate whether areas of 

foreshore were papatupu land and issue a title 

(this was before the gO-Mile Beach litigation, it 

must be recalled), the evidence in the Native Land 

Court had not met the requisite standard of proof. 

The Crown won the appeal therefore, but it 

certainly was a rather Pyrrhic victory in view of 

the following remarks of the Appellate Court:­

(Judgment Re Ngakororo Mudflats, (Whakarapa 

Estuary), p.4:-

"The Native Land Court's decision as 

to whether these mudflats are 

papatupu land must rest upon findings 

of fact. Just as in the 

investigation of title to customary 

land, it is necessary for the 

claimants to establish their right, 

and this is done by showing that the 

land has descended to them from a 

tribal ancestor and has been in the 

continual occupation of the claimants 

and their predecessors prior to 1840 

and down to the date of 

investigation. If the proof offered 

by the claimants in respect of their 

claim established that these mudflats 

have been exclusively occupied by a 

particular hapu or tribe prior to 

1840 and since then to the present 

day, without attempting to decide the 

matter we should have thought they 

might have been able to establish 

title to the land itself, although it 

may have lain below high-water mark. 
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In England, the fee simple to land 

below high-water mark has, in certain 

instances, become vested in the 

proprietor of the foreshore. If, 

under the circumstances of the 

English people, title to the sea-bed 

can be established in this way, we 

see no reason why title should not 

just as well be established by the 

Maori people of New Zealand." 

The Maori Appellate Court's attitude was, clearly, 

well-known to the Crown - which presumably explains 

why, in the Ninety-Mile Beach litigation, the Crown 

pressed for the alternative option of stating a 

case to the supreme Court. 

e) Herekino (1941) 72 Northern MB 47 

with the Herekino case we are now within the 

territorial limits of the Muriwhenua Lands Claim; 

what is more, we are in a sense within the limits 

of Ninety-Mile Beach itself. I believe that the 

Maori name for the Beach, Wharo Oneroa A Tohe, 

extends along the whole length of Tohe's journey 

from Kapo Wairua to Whangape and perhaps even 

Hokianga. (I am indebted to Dr Joan Metge for this 

point; and see Mutu Kapa's evidence before the Land 

Court in the Ninety-Mile Beach case in 1957). But 

it is not necessary to accept this in order to 

agree that the Herekino litigation is of special 

interest. 

The Herekino case had two complicating factors 

peculiar to it, these being: 

a) Whether the area subject to the claim 

was a "river" or a "harbour" (if it 

was a river then obviously the Crown 
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could not say that it belonged to the 

Crown as foreshore), and; 

The affect of accretion. 

Herekino has been affected by recent environmental 

change, especially forest clearance, which has led 

to accelerated siltation of the harbour. 

The claim was brought by TOma Atama on behalf of 

the Maori people of Rangikohu, who conducted the 

case himself, and it was opposed by the Crown, 

represented by Mr (later Sir Vincent) Meredith, 

then Crown Solicitor at Auckland. 

The claimants argued that Herekino Creek (both 

sides, "including all the mangrove flats"), 

belonged to the claimants as part of the old 

Manukau Block. The evidence is full of interest, 

and illustrates the importance of marine resources 

for sustenance. Wirihana Haawe said:-

"Ngoitokapuapua was a landing where 

the people used to get a shellfish 

called kuka, like a mussel. It is a 

fresh water mussel ... Today we 

cannot get shellfish there because of 

the dams erected [by a Pakeha 

resident]. These mussels were part 

of the food supply of the people and 

the people were sorry at the damage 

caused [by this person] •.• Fish, 

pipis, oysters and eels were depended 

upon by the Manukau people for the 

winter. They came from this land. 

They were never interfered with 

regarding the occupation of these 

landing places even up to today. 
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What would be our position if these 

landing places were taken from us. 

Some of us are now farming. Others 

have insufficient land and rely 

partly on food supplied from the 

lands now claimed by us. 

This seems to be a similar situation to that described at 

Ahipara by Dr Metge in her classic study A New Maori 

Migration, London 1974, pp 32-36 where it appears that by 

the 1950s the amount of Maori land remaining and its 

tenurial structure meant that the Maori community could 

not, in fact, support itself by farming. 

The Land Court issued a provisional judgment' at 

Herekino on 22nd January 1941 [(1941) 72 Northern 

MB]. This judgment is annexed as Annexure 11 

The Court held that the land before it was part of 

the Herekino river, not part of the shores of the 

Herekino harbour; that the existing surveys were of 

no assistance in determining the issue before the 

Court; that the leases granted by the Crown were 

without legal authority; and that the applicants 

were entitled to the land not merely "under the 

Pakeha law as to accretion", but as papatupu or 

Maori customary land. On this latter point the 

Court took a very firm stance: (Judgment, para. 8) 

It follows from the above that the 

Court in the exercise of its judicial 

duty to deal justly and equitably 

with the Native claim, cannot accept 

the suggestion made on behalf of the 

Crown that the Natives are entitled 

to the bulk of the land west of the 

Herekino River under the Pakeha law 

as to accretion. The Court holds 

definitely that the Natives are 
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entitled to all the land west of the 

River and shown on Plan 13085 because 

it is "papatupu" or customary land 

for which an Order on Investigation 

of Title can and should issue. The 

fact that the Natives would also be 

entitled to this land under the 

Pakeha law as to accretion is beside 

the point. The Court declines to 

derogate from the papatupu right of 

the Natives by basing its decision 

upon the law as to Accretion. vital 

issues are at stake and no attempt at 

compromise should be allowed by the 

Court. 

A final judgment delivered by Judge Acheson at Auckland 

on 30 September 1941, [(1941) Northern MB 242, Annexure 

12]. 

The Crown, however, appealed from the Land Court's 

Herekino decision to the Maori Appellate Court. The 

Appellate Court judgment is attached. [Annexure 13] The 

appeal was successful and the Land Court judgment was 

annulled. The Appellate Court took the view that the 

situation had to be governed by the law of accretion -

"accretion after investigation cannot give a new area of 

papatupu land". The accretion attached instead to the 

already individualised blocks: it could not be subject to 

customary title. 

f) Orakei 

Litigation relating to foreshore issues also 

occurred in the Orakei case in which final judgment 

was given in (1941) 23 Kaipara Minute Book. Orakei 

is a case of critical importance, and it is 

reprinted as Annexure 14. It forms, however, but 
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a small stage in the protracted saga of the Orakei 

Blocks at Auckland. The full story is of course 

given in the Orakei Report of the Waitangi Tribunal 

(1987) - this judgment is mentioned (briefly) at p 

85. But as well as being part of the Orakei story, 

this case is also part of the foreshore story, and 

along with the Ngakaroro and Herekino cases forms 

part of the essential backdrop to the Ninety-Mile 

Beach case itself. Indeed the dramatis personae 

are the same (apart from the applicants) on 

Meredith for the Crown and Acheson J. as the judge. 

Judge Acheson's tone in this case is certainly as 

firm, as, indeed as astringent, as it was in the 

other two cases. 

At issue in Orakei was an area above high-water 

mark subject to accretion. 

from pleased at the attempt 

Judge Acheson was far 

of the Chief Surveyor 

to distribute the accretion on a pro rata basis 

between the Crown and the Maori owners by amending 

the Plans and by the Crown's action in then 

proceeding to "reserve" the area as a recreation 

reserve under the Land Act. All this was done, it 

would seem, without giving to the Maori owners of 

the Orakei Blocks any notice or without replying to 

correspondence from the Land Courts. The Land 

Courts took matters into its own hands and called a 

hearing on the point itself, and awarded most of 

the accretion to the Maori owners after hearing 

from the Crown and the owners. It also took the 

opportunity to make a few pointed remarks about the 

situation at Orakei. 

19. IT remains to attempt to delineate in more general 

terms the respective attitudes of the Crown and the Maori 

in this proliferating litigation taking place regarding 

foreshore areas. In its Manukau Report this Tribunal 

referred to the Orakei hui of 1879 and quoted there the 
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words of a number of chiefs who were both mystified and 

angered at the suggestion that by some means or other 

ownership of foreshore areas had passed to the Crown. 

This attitude was summed up most eloquently and 

incisively by Apihai Te Kawau of Manukau Harbour: 

It was only the land that I gave over to the 

Pakehas. The sea I never gave and therefore the sea 

belongs to me. Some of my goods are there. I 

consider the pipis and fish are my goods. I have 

always considered them my goods up to the present 

time. 

(Quoted Manukau, 68.; the full transcript can be found as 

Paora Tuhaere's Parliament at Orakei (1879) AJHR G-8. Te 

Rarawa was represented at this important congress in the 

person of the chief Te Ngawe, who spoke in favour of 

Maori being made judges of the Land Courts see p24). 

Another important conference took place at waitangi in 

1881 at which some 3,000 Maori representatives were 

present as well as the Native Minister, William 

Rolleston. Four principal issues were raised, these 

being: 

a) The need for a Maori parliament; 

b) That confiscated lands ought to be returned; 

c) That the foreshore should be returned and the 

fisheries guarantee of the Treaty of waitangi be 

implemented; and 

d) There should be a waiver of the dog tax. 

(See New Zealand Herald, 24 March 1881, p4). On the 

foreshore issue Rolleston was reported as saying: 

The law of nations is that the great highway of 
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nature, the foreshore, is reserved for the use of 

the whole, not for individuals only. without a 

special vote of Parliament the foreshore belongs to 

the sovereignty for the use of both nations. (New 

Zealand Herald, March 25 1881 p6). 

For further detail on the 1881 Waitangi hui see Annexure 

15. 

20. AT the same time as expressions of concern over the 

foreshore were taking place at these hui litigation was 

occurring in the Thamesareaj litigation continued in the 

twentieth century with major cases concerning foreshore 

areas at Gisborne, Napier, the Kaipara, the Hokianga and 

Herekino. No doubt there are many other instances'. It 

is difficult to accept, therefore, the view expressed in 

the Court of Appeal in re Ninety-Mile Beach that the 

claim brought in the Land Court by Walter Tepania 

regarding the Beach was "novel". It was not novelj it 

was part of an on-going legal struggle between the Crown 

and those tribes which regarded foreshore areas as prized 

properties. The claim was not novel as far as the Land 

Court was concerned which had plenty of experience in 

dealing with and adjudicating on similar claims. 

21. EVIDENCE for the Crown attitute is supplied by two 

legal opinions on the Lands and Survey Department file 

from the Crown solicitor (presumably at Auckland). 

[Annexure 8 and 16]. Of course legal opinions from the 

Crown solicitor form a slender basis on which to make 

assessments of government policy, but it does seem that 

his advice certainly was followed in some particulars, 

although not in others. In the Memorandum for the 

Solicitor-General dated 30 August 1935 (attached as 

Annexure 16) the view is expressed that since the Crown's 

claims to the foreshore were so "weak" it would be better 

to solve the problem by once and for all making it clear 

that the Land Court could not deal with foreshore and 
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estuarine areas at all: 

The concensus [sic] of opinion (in which I fully 

concur) is that the claim of the Crown is weak. 

The Department [presumably meaning the Crown Law 

Department] would prefer that the matter, if 

possible, be removed from the jurisdiction of the 

Native Land Court. 

Further: 

Two alternatives are open: 

a) 

b) 

To allow the hearing (Ngakaroro) to 

proceed unopposed but to oppose from 

the outset any applications of a 

similar nature in respect of other 

mud flats. This course seems 

undesirable as it would have the 

effect of encouraging further 

applications from optimistic natives. 

To oppose the application vigorously 

from this stage onwards, asking in 

particular for a rehearing of the 

evidence taken in the absence of the 

Crown, and on the judge finding for 

the natives, to lodge an appeal on 

general grounds and in addition to 

ask for a re-hearing (Section 64, 

Native Land Act, 1931) on the ground 

that evidence was taken in the 

absence of the Crown - this 

application for are-hearing 

constituting a last endeavour to 

obtain an opportunity to cross­

examine the witnesses put forward by 

the applicants. In addition, to give 
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consideration to the question of 

having a special case stated for the 

Supreme Court (Section 61, Native 

Land Act, 1931) to determine whether 

"tidal lands" may be customary lands 

within the meaning of legislation 

relating to native customary lands. 

I recommend the course suggested in 19(2). 

The option of stating a case to the Supreme Court was 

not, of course, taken in the Ngakaroro case but in the 

Ninety-Mile Beach case. The successful outcome of that 

litigation (from the point of view of the Crown) meant 

that the other option raised by the Crown Solicitor, that 

of special legislation, was in the end unnecessary. It 

remains now to consider the Ninety-Mile Beach litigation 

itself. 
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THE NINETY-MILE BEACH LITIGATION 

A. The Case in the Maori Land Court 

22. THE starting point of the litigation was an 

application lodged by Waata Hone Tepania of Ahipara in 

the Maori Land Court (Tokerau District) at Kaitaia dated 

16 May 1955. (Annexure 17). The application was for an 

investigation of title - that is that the Court determine 

who were the owners of an area of uninvestigated Maori 

customary land - for Wharo Oneroa a Tohe (Ninety Mile 

Beach). The specific issues raised in the application 

were: 

a) the beach was Maori customary land; 

b) that the "Maori food Toheroa shellfish" have 

disappeared from the beach; 

c) that the Marine Department had failed in its 

responsibility to manage the beach due to the 

Department's "ignorance of the mana and tapu the 

Maori have on this beach and fishing ground". 

An order was sought vesting the beach in Trustees. 

23. THE case was heard at Kaitaia before Chief Judge 

Morison. The reference is (1957) 85 Northern MB 7. The 

Crown opposed the application and was represented at the 

hearing by Sir Vincent Meredith, by that time Solicitor­

General, and Mr Rosen; Mr Dragicevich, a well-known 

Kaitaia solicitor with a large Maori Land law practice 

appeared for the applicants. The evidence given in the 

Land Court hearing was produced to establish that the 

Aupouri and Rarawa tribes were the owners of the Beach as 

at 1840 under their customs and usages - this is the 

standard approach taken in any investigation of title. 
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Dragicevich summarised the evidence in his opening 

submission (p. 6 of typed transcript [Annexure 18J) as 

follows:-

Uses of beach to prove ownership: 

1. SUbstantial portions closed for long periods: 

a) In recognition of death of chief 

b) To fatten shellfish. 

2. Pahekas and other tribes excluded. 

3. Inexhaustible supply of food e.g. fish and birds. 

4. Place of recreation: 

a) Wrestling 

b) Boxing 

c) Athletics 

d) Horse racing. 

5. Religious ceremonies associated with rahui (3 types). 

6. Actual possession and control, embodied ownership -

along whole of beach. 

7. Occupation by virtue of necessity - in respect of 

food, fish on beach and birds in bush . 

8. With advancement of Pakeha influence, Maori continued 

to occupy foreshore and many dug Kauri gum both on 

foreshore and on the coastline. 

9. Regarded by all northern tribes as belonging to them 

and being held under customs and usages. 

10. No evidence to show Crown purchased or acquired this 

land and being customary land not possible to acquire 
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by purchase. 

11. Maori custom recognised the ownership of foreshore 

land at Ninety Mile Beach and other parts of 

coastline. 

For its part the Crown opposed the application on the 

grounds that (as stated by Sir Vincent Meredith):- [p.9] 

1. That on cession of New Zealand under the Treaty 

everything passed to Crown, and that imported the 

Common Law of England under which the foreshore 

always was the property of the Crown and was held by 

the Crown for the benefit of the subjects of the 

Crown which would include Maoris and Europeans alike. 

2. [The Proclamation of 29 May 1872 - this line of 

attack was later abandoned and new arguments made in 

its place in the Supreme Court and the Court of 

Appeal.] 

3. That to established land to be Native customary land 

it will require proof that there has been exclusive 

and continuous occupation from before the Treaty up 

to the date of investigation ... There has not been 

such exclusive occupation for well over half a 

century. The land has been in general use by the 

public. 

The Crown would not concede that the "immediately prior 

to the Treaty of Waitangi the Aupouri and Rarawa tribes 

owned this land under their customs and usages". 

24. THE witnesses called in support of the application 

were: 

a) Rarawa Kerehoma (Ngati Moetonga (Rarawa» 

He described the journey of Tohe and the origins of 
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the name I'lharo Oneroa a Tohe. He described too a 

number of the battles that had taken place on the 

beach, and described and explained Poroa's mark on 

the beach which meant that there would now be peace 

between Te Aupouri and Te Rarawa. There was also 

some detail given about the custom of rahui: 

"When Poroa died all things pertaining to the 

ocean in vicinity of beach were set apart under 

reseves. These reserves were deemed sacred for 

a period of 1 year. No one was allowed to get 

any food from the sea. When [the] year was up 

the restriction was lifted. This is [the] 

custom of the Maori people, it was observed when 

Poroa died. When [the] restriction was lifted 

the people went out to net for fish. They 

collected pipi and dug up toheroa. Some of the 

fish were specifically set aside for the chiefs. 

A fire was lit to cook the fish by putting fish 

over flame. The fire was given a name - Te Ahi 

parapara. That was how name Ahipara was 

derived. 

And under cross examination from Sir Vincent 

Meredith:-

Poroa himself lived at Ahipara. I know he died 

there. His people lived mainly in Ahipara and 

Pukepoto. 

big tribe 

I may point out Te Rarawa was a very 

with many sub-tribes and they resided 

in many places in the district - Roma, Ahipara, 

Wainui, Pukepoto, Korou, Te Kohanga. Some of 

them were inland from beach. Although some 

lived in localities away from beach they always 

relied on food from the sea. Apart from food 

from seal they had tuna from lakes, birds from 

bush, kumara, taro, hue - I have never seen this 

crop - birds were Parera, Kuaka, Koukou (owl) -
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[I) cannot name all the birds they used to kill 

- kuaka lived at sea; Parera and Kawana on the 

lakes; kukupa and others in the bush. \'Ihen I 

was a boy we grew kumara, corn, pumpkin etc. \'Ie 

fished as well. [Transcript, 11). 

b) Hohepa Kanara (Ngai Takoto (Aupouri)) 

This witness stated that he used to live with his 

parents on the beach at a place known as \'Iaikanae. 

He said (p.11),. "There were quite a few people 

living between Scotts Point and Ahipara. They lived 

on the beach because they were dependent on seafoods. 

That was in my time" [p.11]. 

Under cross examination this witness stated that he 

was 84 years old, which would have meant he was born 

in 1873 - well after, that is, the acquisition of the 

Ahipara and Muriwhenua South Blocks by the Crown. 

But obviously people continued even so to live along 

the beach. 

Hohepa Kanara gave the names of 14 separate old 

cemeteries along the beach; these were no longer 

being used in his day. He said that the authority 

over the beach was divided between Te Aupouri and Te 

Rarawa with the boundary at a place called Ngapae, 

and described how birds used to be snared along the 

beach at special snaring places called put a manu. He 

had also seen rahuis being placed on the beach for a 

number of different reasons: 

"I saw some of the customs on the beach -

rahuis. There are many reasons for them. If a 

person drowned at sea a rahui would be made 

within the area he was drowned for a certain 

period. If food from [the) seabed became 

exhausted a rahui would be created so as to make 

allowance for pipis etc. to replenish their 
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supply. A Chief could effect a rahui by 

declaring a certain area subject to the mana of 

a rahui - during this period no one can enter 

into or do anything within the rahui until such 

time as the restriction has been lifted. These 

are some of the reasons I know - Once a place is 

declared subject to the mana of a rahui no 

person is allowed to trespass. There are places 

where rahui made as regards birds. The Maoris 

had a custom of declaring a certain portion of 

the beach as subject to a rahui - birds of 

certain kinds would gather .•. at a certain 

place and in order to protect them a rahui 

ceremonies at which rahuis were created but I do 

not know what rites were adopted at these 

ceremonies. I was too young at the time to pay 

attention to the rites performed. The people 

would assemble wherever a rahui was intended to 

be created. If [a) rahui [was) intended to 

cover an area on the water the people would 

assemble almost to the water's edge. If it is 

to cover a part of the beach the people would 

assemble there." 

c) Rahera Mare (Fohatea (Aupouri» 

He described a ceremony he had seen at a place on the 

beach called Maunganui at which a rahui was created 

after person had drowned at sea. The rahui extended 

"from high water mark to the depth of the ocean". 

The witness was himself living on the beach with his 

family at the time. The rahui lasted for six months 

and he was also present at the ceremony which took 

place below high water mark at the time when the 

rahui was lifted. 

d) William Roberts (Maori Investigating Officer, 

Department of Lands and Survey) 

Mr Roberts produced a number of ML plans of the 
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blocks fronting the beach and gave details of some of 

the blocks. His evidence has already been described. 

e) James Bowman (Retired Farmer, Herekino) 

He described details of his early life in the area as 

a member of one of the few Pakeha families living at 

Ahipara in the early days. He gave evidence of Maori 

control over the beach and of the custom of rahuis. 

At the time of giving his evidence Mr Bowman was 83 

and he describing life in the 1880s. 

"No Pakeha missionary families living there 

(Ahipara) in my young days. They came out to 

the beach only when I was a young man. They 

could not please themselves as to when they came 

and went. A chief called Mumu was in charge. 

He was the head one of the whole lot - there 

were a lot of chiefs. Mumu controlled very 

nearly the whole beach and the land too. There 

were raupo huts allover the place right around 

the coast right along reef Point way ... He 

(Mumu) was a big man 6ft 4in - tattooed allover 

except his chest. Mumu lived (at) Te Kohanga in 

Ahipara Bay. He spent most of his life round 

there. They had gardens all round Beef Point . 

The huts extended up to Hukatere and some had 

their houses there until they moved to Ahipara -

Hukatere is about 25 miles up the coast. I used 

to see the old homesteads and posts. . ... I 

know it (the beach) up to Hukatere - the Te Kao 

Maoris can tell you more about the other part. 

They are Te Aupouri. Mumu and his brothers and 

cousins were in charge up to Hukatere. We 

couldn't do what we liked - we were frightened 

of them - we wouldn't dare to walk and trample 

over it - I saw rahuis on the beach - when the 

old chief Mumu died they buried him and put up a 
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rahui. They put up a pole a good thick post, 

and they carved some sort of tattoo on it. When 

they put this rahui up it was for one part of 

the coast - they left the other part open. The 

post for Mumu's rahui was put in at high water 

mark. The people knew the post was up to close 

the coast for shell fish and mussels. One post 

was 2-3 miles North of Ahipara and the other was 

the other side of reef Point at otia. Mumu was 

not drowned, he died of old age. It was Maori 

custom that if a chief died they closed part of 

the beach to fishing. The people were not 

allowed to fish in the sea off the beach either. 

There were no poles in between these two but the 

people knew there was a rahui. If anyone came 

along and broke the rahui they would make him 

pay. They might chuck him in the tide. Later 

on they did away with this custom; when the 

older chiefs died. 

Again I would emphasise the dates. Mr Bowman is 

describing events that took place when he has about 

twelve years old - in the l880s. This was over twenty 

years after the sale of the Muriwhenua South and Ahipara 

Blocks. 

f) Matiu witana (Ngati Moroke (Te Rarawa)) 

Mr witana gave evidence about an incident he recalled 

hearing about when a European was thrown into the sea 

for breaking a rahui; this was done by his own 

grandfather. This does seem to indicate that all 

who lived along the beach were considered subject to 

Maori custom. 

g) Mutu Kapa (Whanau Pani (Te Aupouri) Minister, Church 

of England) 

This witness gave a very detailed description of the 

journey of Tohe and of the very many places that he 
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named. Tohe did not stop at Ahipara but continued 

to Hokianga and it was he who named the Herekino and 

Whangape harbours as well. This witness described 

the importance of the Beach to the Te Aupouri people 

as follows:- [p.19) 

"Most of Te Aupouri people lived from Nga tama 

Rawahou through to Waikanae. Ngatama Rawahou is 

4-5 miles south of Bluff about 50 miles from 

Ahipara - Waikanae is 8-9 miles N. of Bluff. 

Reason for living at these places was that sea 

food could be found in abundance here. Their 

cemeteries have already been given to Court. I 

point out reason of former times buried dead 

close to beach. It was appropriate to let the 

sea mourn for the dead continuously by both day 

and night. Later te Aupouri dug a lot of gum 

as this country is mostly gum land. Later when 

Dalmations arrived they paid royalty to Maoris 

for the gum. Gum could be found from high water 

mark upwards. The last battle Te Aupouri waged 

was against Hongi at Hukatere. The reason for 

this battle is not known at Hukatere. The 

reason for this battle is not known to me ... In 

early times beach was a most suitable area for 

cultivation of crops as there was not much sand. 

My grandfather and father who lived at Maunganui 

cultivated crops on the beach. A fair 

proportion of Te Aupouri also lived at Te Rao 

and Paua. When I said gum was found on beach 

from high water mark upwards I meant inland. It 

was the practice of the Maori to wait for low 

tide and dig for gum in that part covered by 

high tide. This was only done at certain 

places. 

This witness also had something to say about the sale 

of the Muriwhenua South block. 
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I know of the Muriwhenua Sale. It was too cheap 

1000. My grandfather was one of those that sold 

- far too cheap. I know the Chiefs who signed 

the deed ... 

h) Walter Hone Tepania (Ngati Rehia (Aupouri» 

Mr Tepania was of course the claimant; he was then 

aged 54. He gave evidence about the history relating 

to Tohe; about the battles at Honuhonu and the later 

battle at Hukatere, and the boundary fixed at Ngapae 

after the earlier battle (honuhonu). After this 

boundary had been fixed the two tribes lived 

peacefully. 

When the peace was secured Te Rarawa and te Aupouri 

were more or less in control of the whole beach. It 

was usual that Te Rarawa kept to s. part of the beach 

and Te Aupouri to the north part. No one outside 

these tribes was allowed to come to the Beach unless 

permission was given by the Chiefs. I do not know 

whether there is any specific ceremony for permission 

to be given to outsiders. The beach belonged to 

Aupouri and Rarawa and they would not permit anyone 

to use it for their own means. [22] 

He emphasised the importance of the marine resources 

of the Beach: 

The Maoris got toheroa, pipi, tuatua, tipa on 

the beach kutai on the rocksbelow high water 

mark. There are rocks at Maunganui (Bluff) - I 

cannot give all the names of the fish that the 

Maoris knew of - they used to catch the 

following fish in the sea off this beach. 

Mullet, schnapper (tamure), flounder (patiki), 

Kahawai, parore, herrings (aua), Ngakoekoe (rock 

cod), araia (yellow tail), kingfish (warehinga) 
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shark (mango). The older Maoris relied about 

90% on shell fish and sea fish for their food. 

Mr Tepania said he was also Ngati Kahu as well as 

Aupouri, but that Ngati Kahu do not claim any rights 

on the West Coast. 

h) Tamati Rapihana (Te Ure-o-Hina (Rarawa» 

Mr Rapihana gave evidence as to the traditional 

tribal boundaries of Te Rarawa. He also stated that 

there was an agreement between the elders about 30-40 

years previously (in the 1920S) when this boundary 

was changed so that "Ngati Kahu came into land which 

used to be Te Rarawa" , but this did not however 

extend to the West Coast. 

25. IT is difficult to fathom exactly what occurred in 

relation to the Crown evidence in this case. It is 

possible that this evidence was never called at all. Sir 

Vincent Meredith seems to have made a lengthy submission 

opposing the application, without, however, calling any 

evidence at that point; and the Maori Land Court then 

gave its judgment on the preliminary point as to whether 

the Beach was held as at 1840 by the Rarawa and Aupouri 

pursuant to their customs and usages. After this mention 

was made of some elderly witnesses whom the Crown wanted 

to call and a date was fixed as to when this evidence was 

to be called, but I do not know whether this was in fact 

proceeded with. There do exist handwritten notes which 

are annexed as part of Annexure 18 but I am not certain 

whether these represent briefs of evidence or are notes 

written by someone as the evidence was given in Court. 

The Crown witnesses "Iere: 

a) James Thomas Benjamin Taaffe 

The notes record that Mr Taaffe was a motor engineer 

who had lived all his life in the District and who 
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had visited the beach continually. He stresses the 

importance of the beach as a communication route. It 

was used for the cartage of gum, goods and flax and 

as a stock route. This "Beach Road" was 

"extensively" used by the public; Mr Taaffe says that 

he never heard of any objections to public use by 

Maoris. 

b) George Robert Evans 

Mr Evans first moved into the region when he was 12 

years old when his father set up home at Waipapakauri 

in 1882 running a gum store and hotel; he had resided 

in the area ever since. The beach was used by the 

public principally for transport - carting gum and 

stock droving. The Beach was "in 

public. There was no other road. 

general use", by the 

Local Maoris did 

not object. It was used for general fishing and 

taking toheroas, and for picnic parties. He knew of 

boats loading ships beyond the breakers - lightening 

gum to sailing ships. Toheroas would disappear 

completely for some time and then return - this had 

happened three times in 70 years. He stated also 

that Maori did declare a "tapu" on "sections of beach 

where drowning accidents occurred." He said that he 

believed Mr Tepania came from the Mangonui area. 

c) Thomas S Houston 

Mr Houston had resided in the area since 1886. He 

said that the Toheroas had come had gone three times 

over the last 70 or so year.s He said that Maoris 

never objected to activity on the beach including the 

removal of toheroas. The Beach was used for horse 

racing and motor-car racing. The Public used the 

beach as a public highway without Maori objection: 

it was solid going on the beach below high water mark 

and it was used as a road. He mentioned "public 

damage to toheroas last year". He said he knew of 

rahui, which generally lasted about three months 
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which were located opposite Maori blocks, not 

opposite the Crown or privately-owned blocks. Pakeha 

residents would observe rahui too, but he had not 

seen any signs of rahui for several years. 

26. JUDGE Morison's judgment was very brief. The formal 

citation is (1957) 85 Northern MB 126. The Judge began 

by noting that the application was for investigation of 

Title between mean high water and mean low water mark. 

He referred to the Aupouri and Rarawa tribes as the 

applicants, noting that there was no dispute between them 

as to where the boundary was. He then listed the Crown's 

reasons for opposing the application, and noted that the 

only point the Court was to determine was the question of 

traditional ownership. The other issues raised by the 

Crown raised sUbstantial legal questions which needed to 

be resolved in the Supreme Court. The Judge stated that 

the evidence clearly established the following points: 

a} That the Northern portion was within the territory 

occupied by Te Aupouri and the Southern portion was 

within the territory occupied by Te Rarawa. 

b} That the members of these tribes had their kaingas 

and the burial grounds scattered inland from the 

beach at intervals along the whole distance. 

c} That the two tribes occupied their respective 

portions of the beach to the exclusion of other 

tribes. 

d} That the land itself was a major source of food 

supply for these tribes in that from it the Maoris 

obtained shell fish, namely toheroa, pipi, tuatua, 

and tipa from the beach itself, and kutai from the 

rocks below high water mark at the part known as the 

Maunganui Bluff. 
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e) That the Maoris caught various fish in the sea off 

the beach, and for this purpose went out in canoes. 

The fish caught were, mullet, schnapper, flounder, 

kahawai, parore, herrings, rock cod, yellow-tail, 

kingfish and shark. 

f) That for various reasons from time to time "rahuis" 

were imposed upon various parts of the beach and the 

sea itself. 

g) That the beach was generally used by the members of 

these tribes (p.2 of Judgment]. 

The Court was not content merely with asserting that the 

tribes occupied the beach. Judge Morison went on ,to make 

it clear that in his view the tribes were the owners of 

the beach. Modern states assert ownership of the 

foreshore and the surrounding sea; just so did the Maori 

tribes own their territories including the foreshore and 

the surrounding seas. At p.2 [(1957) 85 Northern MB 127] 

he states: 

"The Maori tribes must be regarded as states 

capable of owning territory just as much as any 

other peoples whether civilized or not: The 

Court is of the opinion that these tribes were 

the owners of .the territories over which they 

were able to exercise exclusive dominion or 

control. The two parts of this land were 

immediately before the Treaty of Waitangi within 

the territories over which Te Aupouri and Te 

Rarawa respectively exercised exclusive dominion 

and control and the Court therefore determines 

that they were owned and occupied by these two 

tribes respectively, according to their customs 

and usages." 

27. THERE is little to analyse in the Court's rather 
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brief judgment. Clearly it found the evidence about 

traditional ownership and use overwhelmingly clear: it 

was hardly possible to come to any other conclusion. It 

can certainly be argued that the evidence collected 

together by the Crown certainly does not disturb this 

basic conclusion, since it is all concerned with post 

1840 events. But of course this Tribunal is not 

concerned just with the narrow question of confronting 

the Maori Land Court in 1857. Just what does the 

evidence reveal about Maori use of the beach through into 

modern times? To begin with, it seems that control and 

management of the beach by traditional Maori methods - by 

the chiefs through the use of rahui and other devices -

endured quite late, indeed well after the hinterland of 

most of the beach had been acquired by the Crown and then 

in many instances sold to private purchasers. Te Rarawa 

and Te Aupouri carried on living at the beach, harvesting 

its resources and using it as a transport route. It 

would seem that as the older generation of chiefs passed 

on in the 1880s the relatively strict and formal control 

of the beach by the chiefs started to decline. 

Population decline meant that the communities scattered 

along the beach began to concentrate in relatively few 

places. 

James Bowman, for instance, speaks of the abandoned 

houses and posts at Hukatere left there after the people 

had moved down to Ahipara: this would appear to indicate 

such a process. But it would seem that many people 

continued to live along the beach at least some of the 

time: Hohepa Kanara says that he lived on the beach with 

his parents when he was young and that "quite a few" 

people lived on the beach in those days "because they 

were dependent on seafoods". 

The crown evidence does not really contradict this. 

Maori participated in the local farming and gum-digging 

economy as well: the fact that the beach was used as a 



J 
'j 

J 

"~ ::; 
:;.; 

11 .. 

:.] 

I 

~ 
::j 

j 

ill :;. 
" 

J :; 

] 

I :' 

I 
I 
I 
I 

) 

58. 

stock route and for road transport, as well as for a 

supply of toheroa and other shellfish, does not prove 

lessening local Maori interest and concern for the beach. 

One Crown witness did state that the rahuis were confined 

to the sea fronting the Maori blocks. No such statement 

is made in the applicants' evidence or in that of the 

other Crown witnesses, and it seems unlikely that this 

could be the case in that by the late 1880s nearly the 

whole of the hinterland of the beach had been acquired by 

the Crown; The only remaining Maori blocks would have 

been the Parengarenga Block at the northern end of the 

beach and the remaining areas of Maori land in the 

southern part of Ahipara. 

B. The Ninety-Mile Beach in the High Court 

28. THE case stated was argued in the High Court at 

Auckland before Turner Ji his judgment is report as In re 

an Application for Investigation of Title to the Ninety 

Miles Beach [1960] NZLR 673. [Annexure 19] The first 

question stated by the Maori land Court for the opinion 

of the Supreme Court was: 

a) Does the jurisdiction of the Maori Land Court 

conferred by section 161 of the Maori Affairs Act 

1953 to investigate the title to customary land and 

to issue freehold orders in respect thereof extend to 

the investigation of title to and the issue of 

freehold orders in respect of land lying between mean 

high water mark and mean low water mark, which was at 

the time of the cession of New Zealand to her Majesty 

the Queen under the Treaty of Waitangi owned and 

occupied by Maoris according to their customs and 

usages. 

Turner J's answer to this question was "no". (This made 

it unnecessray to deal \vith the other question). 
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29. TURNER J. begins his discussion by setting out what 

he sees as the essential relevant legal principles. 

These were: 

a) Following Tamihana Korakai v. Solicitor-General 

(1912) 33 NZLR 321 every part of New Zealand was at 

the date of the acquisition of sovereignty by the 

Crown owned by the Maori tribes according to their 

own customs. This had the possible consequence, said 

Turner J. "that every yard of foreshore round these 

Islands is affected by the result of the present 

application." 

b) At the point of "establishment of British rule in 

this country" (assumed by Turner J. to be co-existent 

with the date of acquisition or at least proclamation 

of sovereignty, which is a complete legal fiction) 

the "whole of its area became the property of the 

Crown, from whom all titles must be derived" (ibid, 

675). This includes the foreshore. (But Turner J 

fails to clarify in what sense the Crown "owns" the 

foreshore: does it "own" it in merely the general 

constitutional sense that the Crown is the source of 

all title, or does it "own" the foreshore as a 

landowner - in short is it Crown land?). 

c) The rights of the Maori people as "original occupiers 

of the country" were "reserved" to them by the Treaty 

of Waitangi. But, he says (p.675). "the treaty itself 

gave no Maori or group of Maoris any legal cause of 

action"; it is not until the Crown's policy is 

translated into statute that the Treaty can become 

enforceable in the Courts. (That of course was the 

legal orthodoxy of the day - and still largely of the 

present day.) 

30. THE Solicitor-General argued that the Maori Land 

Court had never at any stage in its history jurisdiction 
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to issue a certificate of title or a freehold order in 

respect of the foreshore. This was because, either, 

a) The Crown had always owned the foreshore at common 

law in New Zealand; or 

b) The Crown had acquired the foreshore by statute. The 

statutory provisions relied on in support of that 

were: 

i) The Crown Grants Act 1866, s.12; and/or 

ii) The Harbours Act 1950 s.150. 

These arguments were accepted by the High Court. Turner 

J. concluded that s.150 had the effect of prohibiting the 

Land Court from investigating title to the foreshore: 

It appears to me to prohibit, inter alia, the grant 

or conveyance of any part of the shore of the sea, 

where and so far up as the tide flows and reflows. I 

have not had cited to me any Act or Ordinance which 

is authority for any grant or conveyance of any part 

of the foreshore [q. what about the Maori Affairs Act 

itself?] nor has any special Act been passed in this 

regard. It is therefore clear that the grant or 

conveyance of this foreshore is therefore prohibited 

by s.150 of the Harbours 1950 •.. I construe this 

section as prohibiting the Maori Land Court from so 

exercising its jurisdiction as to effectuate a Crown 

grant of foreshore to any claimant. 

The words "effectuate a Crown grant" are interesting and 

a little puzzling. The Maori Land Court "effectuates" 

Crown grants only in a very general sense. By 1960 - as 

every practitioner of Maori Land Law would have been able 

to inform the Court - a dual system of title had evolved 

in New Zealand. The original theory of the Native Land 

Acts was that the Native Land Court title was to have 
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been followed up by a Crown Grant - the modern equivalent 

of a Crown Grant being a certificate of title from the 

District Land registrar. For a time legal theory 

conformed with reality, and thus we see that after 

initial investigations of title in the Muriwhenua Region 

by the Land court, the Land Court's determination was 

indeed followed up by a Crown grant or a certificate of 

title. But this quickly changed, and for much of Maori 

Land today there is no certificate of title, or if there 

is, the certificate of title bears no relation whatever 

to the actual status and ownership of the land as 

disclosed by Maori Land Court minute books. It has 

become recognised that a Maori Land Court title is a 

title in its own right: what is more, it is a legal and 

not an equitable title: see The King v. Waiariki District 

Maori Land Board (1922) 32 NZLR 417. So it might be said 

that whether the Crown has power to "perfect" a freehold 

title is an entirely different question as to whether the 

Court has jurisdiction to investigate the title. At the 

very least it might have been helpful if the Court had 

this distinction more clearly in mind. It is also very 

likely that a modern court would interpret the provisions 

of the Harbours Act rather differently. 

31. TURNER J. went on to consider the effect of s.12 of 

the Crown Grants Act 1866 (now contained in s.35 of the 

Crown Grants Act 1908. This provision states: 

Where in any grant the ocean, sea, or any sound, bay, 

or creek, or any part thereof affected by the ebb or 

flow of the tide, is described as forming the whole 

or part of the boundary of the land granted, such 

boundary or part thereof shall be deemed and taken to 

be the line of high-water mark at ordinary tides. 

Turner J. thought (p.678) that the section "prevents a 

Crown grant from being construed as extending title from 

the landward side past high water mark", but that it was 
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not in fact necessary to settle what the provision meant 

since the Court's jurisdiction was so clearly excluded by 

s.150 of the Harbours Act. In fact it is difficult to 

see how this provision of the Crown Grants Act could 

conceivably have any relevance. It means only that if a 

Crown grant defines a block as bounded (say) "by the sea" 

then the foreshore is not included in the Grant - but it 

does not follow that the foreshore thus excluded belongs 

to the Crown (or to anyone else for that matter). The 

presumption is in any event something of a two-edged 

sword as far as the Crown is concerned. What if a block 

purchased by the Crown is described as bounded "by the 

sea". To be fair, perhaps it should be presumed that the 

foreshore, equally, is excluded from the Crown purchase. 

(This was exactly the situation with the Muriwhenua South 

purchase). Whether that particular argument is 

attractive or not, it remains clear that the Crown Grants 

Act provision does not clarify the issue of ownership of 

the foreshore at all. 

32. TURNER J. did have some further comments to make 

about s.150. It might be said that it is a little 

curious that so sweeping a provision is to be found in 

the Harbours Act, which might perhaps have been expected 

to confine its provisions to matters affecting harbours. 

This is no stranger, however than it is to find the 

provision as to the title to the beds of navigable rivers 

which may be discovered in the Coal Mines Act, and I 

never heard that that section ,,ras the less effective in 

practice because it was to be found in that statute. 

It is interesting that Turner J. uses the term "sweeping" 

to characterise the effect of the Harbours Act 

provisions. If his analysis is correct that 

characterisation is only too appropriate. The link he 

makes with the provisions of the Coal Mines Act vesting 

the beds of navigable rivers in the Crown is also 

interesting: that provision is certainly regarded as 
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confiscatory by those tribal groups who see themselves as 

disadvantaged by it. The two sections have in common the 

consequence that important and extensive properties not 

formerly belonging to the Crown are acquired by it as the 

stroke of a pen. 

33. IT needs to be noted, finally, that the current 

version of the Resource Management Bill proposes to 

repeal s.150 of the Harbours Act 1950. Quite what the 

implications of this might be are not easy to see. 

Discussion of the REsource Management Bill is postponed 

until Part v. 

C. The Ninety-Mile Beach case in the Court of Appeal 

34. THE Court of Appeal's decision is reported at [1963] 

NZLR 461. [Annexure 20] Formal judgments were given by 

North J. and T A Gresson J. The outcome was that the 

appeal from Turner J's judgment in the High Court was 

dismissed. 

35. THE important points which emerge from the Court of 

Appeal's decision are as follows: 

a) There can be no doubt at all that until the time of 

the Treaty the foreshore would have been regarded as 

tribal property by its Maori owners. North J. says 

(p.470) : 

"I do not consider that there is any effective 

answer to Mr Sinclair's submission, that it is 

obvious that prior to 1840 Maoris would regard 

the foreshore as part of the lands over which 

they exercised dominion and control and in 

respect of which they exercised such rights of 

occupancy as were consistent with the ebb and 

flow of the tide. Indeed the foreshores 

provided the Maoris with one of their principal 
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sources of food." 

Thus the Maori Land Court's conclusions on this point 

were not in any way disputed by the Court of Appeal; 

but this point was of course peripheral to the issue 

of the Maori Land Court's jurisdiction to make 

freehold orders relating to the foreshore at the 

present day. 

b) The common law position in England was clear enough -

the foreshore was the property of the Crown. 

c) 

Moreover it was Crown property in an absolute sense, 

not simply in the general sense that the Crown owns 

all property and that all titles have to be derived 

from the Crown. But, as North J. put it (p.470), 

"the prerogative rights of the Crown to the foreshore 

is a thing apart from the question of the 

jurisdiction which Parliament thereafter conferred on 

the Maori Land Courts". 

The position from 1840 - 1862 is left in some 

uncertainty. TA Gresson J states (;.477) that during 

these years the Crown "might have advanced the 

contention either that customary Native title over 

the foreshore had been extinguished by operation of 

the Common Law." But he "doubts the validity" of 

such a submission: 

" [It] would involve a serious infringement of the 

spirit of the Treaty of waitangi and would in effect 

amount to depriving the Maoris of their customary 

rights over the foreshore by a side wind rather than 

the express enactment." 

d) The situation changed in 1962. 1862 was the date of 

the first Native Lands Act. The Act came into 

operation by Proclamation on 29 December 1864. (1864 

NZG 465) and was shortly repealed by the amending and 
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consolidating 1865 Act. The 1862 Act was, says North 

J, "the first attempt to transform Maori customary 

titles into freehold titles" (p.469) And TA Gresson J 

says (p.478): 

" •.. Instead of exercising its prerogative right 

to extinguish Native Title in any arbitrary 

fashion or contending that the Maoris customary 

rights had been indirectly displaced by 

operation of law, the Crown conscientiously set 

about transforming the communal rights of the 

Maoris into individual ownership through the 

machinery provided in the Native Lands Act of 

1862. 

(Not many historians would accept that the Crown's -

or rather, the government of the day's - objectives 

were as "conscientious" as all that in 1862, and TA 

Gresson J's remarks overlook the whole issue of the 

desirability of 'individualising' Maori land. But 

there is no need to pursue these points). To restate 

the CA's point: from 1862 a new situation has 

emerged: the establishment of a court with a 

jurisdiction to investigate Maoris titles to land and 

to make orders which would then be followed by a 

formal Crown grant. A tenurial revolution had 

occurred the full effects of which were to become 

apparent only after a number of decades had elapsed. 

The Native Land Court could have granted freehold 

orders including the foreshore. North J states 

(p.469) : 

"So far as I can see neither the Native Land Act 

1962 nor the Native Land Act 1865 nor for that 

matter, any of the statutes which have taken 

their place, contain any provision limiting the 

scope of the investigation which the Court is 

authorised to make ... (p.470). In particular 
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the Solicitor-General was not able to point to 

any provision in either the 1862 or the 1865 

statute which purported to impose a fetter on 

the power of the Court by requiring it to limit 

the scope of its inquiry to land above high­

water mark. On the contrary, so far as I can 

see, the whole question of transforming the 

Native customary title into freehold titles was 

left to the good sense and judgment of those who 

were appointed to preside over those Courts. 

T A Gresson J agrees (p.478): 

"Neither of the Native Lands Acts imposes any 

fetter on the power of the Maori Land Court 

requiring it to limit its investigations to land 

above high water mark and ... I am now persuaded 

that after 1862 the Maori Land Court for a time 

had jurisdiction to investigate titles involving 

the foreshore. 

Both North J and T A Gresson make the point that the 

Native Land Court probably would not in most 

circumstances make freehold orders regarding the 

foreshore. They note (and seem to endorse) Chief 

Judge Fenton's approach in Kauwaeranga (1870) where 

fishing rights were awarded but not one "for the 

absolute propriety of the soil". T A Gresson J says: 

"This question of the Maoris right to claim 

title to the foreshore was carefully considered 

by Chief Judge Fenton in 1870 in the Native Land 

Court in the Kauwaeranga Judgment. The 

application there considered was by one Hoterene 

Taipairi for a certificate of title in regard to 

a piece of land near Short land Beach which was 

covered by high water mark at ordinary tides, 

and its primary value lay in its use for fishing 
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purposes. It is important to note that the 

learned Judge did not decline jurisdiction, but 

after a lengthy and most informative examination 

of the historical and legal background to the 

claim .. , he concluded that by virtue of the 

Treaty of Waitangi the Maoris were entitled to 

the full, exclusive and undisturbed possession 

of all the fishing rights and privileges over 

the locus in guo which they or their ancestors 

had ever exercised. Giving some weight to the 

consideration of the great public interests 

involved, the learned Judge stated: "I cannot 

contemplate without uneasiness the evil 

consequences which might ensue from judicially 

declaring that the soil of the foreshore -of the 

Colony will be vested absolutely in the natives 

if they can prove certain acts of ownership" and 

he accordingly declined to make any freehold 

order in respect of the land below high water 

mark. with respect, I think that other Judges 

of the Maori Land Court might well have taken a 

similar stand in regard to other applications 

involving the foreshore, and have paid due 

regard to the public interest and the Crown's 

rights at Common Law. Moreover, if the Maori 

Land Court had recommended the grant of a title 

down to low water mark, the Crown would not in 

my opinion have been bound to give effect to it. 

Whether T A Gresson P is right on this last point 

would depend on a careful examination of the 

requirements of the Native Lands Acts. I would 

contend that it is not correct to speak of the Land 

Court's ruling as a "recommendation:, for it is well 

settled that the Land Court decisions amount in their 

own right to the grant of a title. sometimes the 

Court derived titles have been followed up by the 

issuing of a Crown Grant (or the modern equivalent, a 
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certificate of Title), but more usually this has 

never been done. Moreover the Court of Appeal seems 

not to have been aware of the fact of something the 

Crown knew quite well: there indeed had been 

instances in New Zealand legal history of the Land 

Court granting freehold foreshore titles. 

The 1872 proclamation suspending the operation of the 

Court in respect of land situated below high water 

mark in Auckland Province obviously indicates that 

the Government believed that the Court did have 

jurisdiction to investigate claims below high water 

mark. However that proclamation ceased to have 

effect in 1874, when the 1873 Native Lands Act came 

into force. The proclamation was not continued under 

the later legislation (per T A Gresson J, 475). Thus 

any decisions of the Land Court during the short 

period when the proclamation was in force would be 

ones where the title to the foreshore must be 

presumed to have been uninvestigated. 

g) However, once the Native Land Court had made a 

decision relating to a block of coastal land the 

Maori interest in the foreshore would be 

extinguished. This is the principal effect of this 

case. Ironically this fundamental point has little 

application to Ninety Mile Beach itself because the 

coastal land was mainly alienated by deed before 1862 

- ie. before the existence of the Native Land Court. 

The Court of Appeal, however, had no evidence before 

it of the legal history of the Aupouri Peninsula. 

Evidently the Court seems have been under the quite 

wrong impression that the land fronting the beach was 

alienated by means of the familiar process of Native 

Land Court investigation. But that would have only 

been the case with a relatively limited amount of 

beach frontage (eg. for Muriwhenua North). This part 

of the Court's analysis has no application to ego the 
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Muriwhenua South or Ahipara Blocks which were sold to 

the Crown before the Native Land Court ever existed. 

The Court does not give any clear indication as to 

the effect of pre-1862 direct Crown purchases on the 

ownership of the foreshore. 

As to extinguishment via Native Land Court 

proceedings North J states (p.473): 

"I am of the opinion that once an application 

for investigation of title to land having the 

sea as one of its boundaries was determined the 

Maori customary communal rights were then wholly 

extinguished. If the Court made a freehold 

order or its equivalent fixing the boundary as 

low water mark and the Crown accepted that 

recommendation, then without doubt the 

individuals in whose favour the order was made 

or their successors gained a title to low water 

mark. If on the other hand, the Court thought 

it right to fix the boundary at high water mark, 

then the ownership of the land between high 

water mark and low water mark remained with the 

Crown, freed and discharged from the obligations 

which the Crown had undertaken when legislation 

was enacted giving effect to the promise 

contained in the Treaty of Waitangi. Finally, 

as it would appear most often has been the case, 

if in the grant the ocean sea or any sound bay 

or creek affected by the ebb and flow of the 

tide was described as forming the boundary of 

the land, then by virtue of the provisions of 

s.12 of the Crown Grants Act 1866 the ownership 

of the land beb~een high water mark and low 

water mark likewise remained in the Crown. 

As to this point: 
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i) It has no application to be portions of Ninety 

Mile Beach fronting the Ahipara and Muriwhenua 

South Blocks (roughly 60% of the beach) . 

ii) In Te Weehi v. Minister of Fisheries [1986] 1 

NZLR 680 Williamson J rejected an analogous 

argument that the grant of a Maori Land Court 

title on the coast extinguished fishing rights. 

See ibid, p.690. Fishing rights exist 

independently of ownership of the soil, and are 

not extinguished 

coastal blocks. 

by determination of title to 

It is possible that this casts 

some doubt on the notion that adjudication of 

title to coastal blocks also extinguishes 

oWnership interests in the foreshore, although 

admittedly this point was not pursued in Te 

Weehi itself. 

iii) What the Court of Appeal is really saying is 

that if the Land Court only awards title up to 

high water mark, or simply defines a block as 

bounded "by the sea" then the foreshore at that 

point vests in the Crown. It is not simply a 

matter of the title "remaining" with the Crown, 

as the Court of Appeal says. The Crown acquires 

an interest in but the original title is 

extinguished. But why should this be so. Why 

should not the foreshore simply remain outside 

the Court derived title as uninvestigated 

papatupu land - "Crown" land in the most general 

sense, which remains burdened with the 

aboriginal title. 

iv) What of the converse? If the Crown buys a block 

bordered "by the sea" what should the 

presumption be then? Should the legal 

presumptions always have to operate so that they 

favour the Crown? 
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h) The Court of Appeal did not place nearly as much 

importance on the provisions of the Harbours Act as 

did Turner J. in the High Court. Primary weight was 

instead placed on the presumption described and 

analysed in (g) above. North J. thought the argument 

that the words "except as may already have been 

authorised by or under any Act or ordinance" in s.150 

had "the effect of preserving the original 

jurisdiction of the Maori Land Court" had "some 

force". But be concluded in the end that the "better 

view" was that the section ensured '=:hat the foreshore 

was not "disposed of by special Act of Parliament 

unless express authority to that effect had already 

been given in particular cases". (p.474). This is 

something less than a ringing endorsement of the 

Crown's submission on the effect of s.150. T A 

Gresson's view, however, is much closer to that of 

Turner J's - see p.480. But it remains open to doubt 

whether a contemporary Court would endorse the 

meaning attributed to s.150 by the supreme Court and 

the Court of Appeal in the Ninety Mile Beach 

litigation. 

v. Management Issues 

36. MOST of my report thus far has been concerned with 

ownership issues relating to 90 Mile Beach: the process 

of acquisition of the Coastal Blocksj the general 

question as to ownership of the foreshorej and the 90 

Mile Beach litigation, which came to turn on 

jurisdictional issues affecting ownership, but which 

commenced initially because of a management question of 

great concern to Mr Tepania: the decline of the toheroa 

beds along the beach. The Statement of Claim also raises 

a number of management-related issues. Paragraph 20, for 

example, seeks compensation for "the damage to the 

claimants caused by the licensing of commercial toheroa 
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operations and the creation of a public highway along the 

Ninety Mile Beach." Paragraph 21 seeks that "the causes 

of impairment of the quality of the Ninety Mile Beach, 

including the afforestation of Crown land adjoining it 

and the passing of traffic along it be examined and steps 

taken to restore the original condition of the beach " 

Appendix B to the statement of Claim raises as a 

particular issue the Crown's declaration of the beach to 

be a public road. 

37. A special dimension of the history of land-use 

management in this region is the kauri-gum industry and 

the special legislation enacted to facilitate it. 

Following the Report of the Kauri Gum Commission in 1898 

(1898 AJHR H-12) the Kauri Gum Industry Act was enacted, 

which was amended in 1899 and 1902 and re-enacted in 

1908. Essentially this Act facilitated the declaring of 

areas of Crown land as Kauri Gum reserves for the 

exclusive use of specified settlements. This was done on 

Ninety Mile Beach. For example, in 1898 the Opoe Kauri 

Gum Reserve and the Rotorua Kauri Gum reserves were 

gazetted and set aside for the Kaikino and Awanui 

settlements: both of these reserves are in the Muriwhenua 

South block abutting the Beach. They were greatly 

enlarged in the following year. See NZG 1898 2073; 1899 

1302. [Annexure 21] The purpose of these provisions 

was to protect gum-bearing lands for local inhabitants. 

Other provisions of the Act had the effect that all 

unoccupied Crown Lands within kauri gum districts were 

thrown open for mining controlled by a licensing system 

administered by local authorities. It is certainly 

possible that areas of foreshore abutting the Muriwhenua 

South Block were mined for gum and a royalty paid to the 

Crown, whether as a reserve or alternatively as 

unoccupied Crown land. This could well have happened in 

coastal areas abutting the Parengarenga Block too. In 

the Maori Land Court hearing relating to Ninety Mile 

Beach Mr Dragicevich questioned Mr Roberts of the Lands 
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and Survey Department regarding royalties for kauri gum 

dug from Crown land. Mr Roberts replied: 

"I am not in a position to say if Lands Department 

has received considerable sums for royalties on kauri 

gum dug from Crown land. 

deny this." 

I am not in a position to 

There are not many mining licences on the Peninsula now. 

Kauri Gum mining is now regulated by the provisions of 

the Coal Mines Act. Details can be found at the end of 

the Annexure to this report. 

38. NINETY Mile Beach has never been formally proclaimed 

or gazetted as a road. Maps from earlier this century do 

carry annotations such as: 

Ninety Mile Beach Good Motor Route Between High and 

Low Tides. 

This is on a map of the Opoe and Kauri Gum Reserves 

attached as Annexure ~ dated 1926. But the Beach has 

certainly never been gazetted as a road as a perusal of 

the cadastral maps will reveal. Since the beach is used 

as a road it is almost certainly a "road" for the 

purposes of the Transport Act (in relation to driving 

offences and so on). That in any event is not the same 

thing as whether the beach has legal road status, but it 

does raise issues as to control of traffic on the beach. 

Presumably the Ministry of Transport can police the 

beach just as they can any other stretch of road. 

Whether this is regularly done or not, and if so how 

effective the control is in reality, might be issues the 

Tribunal might like to pursue further. Under s.241B of 

the Harbours Act it is possible to make Regulations for 

the control of traffic on the foreshore, but none have 

ever been made for the purpose of managing Ninety Mile 

Beach, nor (as far as I can tell) for any other reason. 
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Whether the former County and now District council has 

made any by-laws regarding access to, and traffic 

management on the beach I do not know. It is possible 

that deregulation of the transport industry has led to a 

lessening of control over use of the beach by commercial 

tour operators and to the risk of further impacts on the 

beach from an increase in traffic volumes. 

39. THE history of the Beach as a road is usefully 

summarised in a.letter from the Ministry of Works dated 

3rd December 1956 (Annexure 23). We are told: 

Actual use as a road and for many years the only 

access to the north from Kaitaia and Awanui, can be 

established over the last eighty years. 

In the early days of settlement a flax mill and a 

hotel existed at Hukatere some twelve miles north of 

the present Waipapakauri turnoff, the beach being the 

main access. [This must be the hotel set up by Mr 

Evans]. 

The materials and plant for the construction of the 

Cape lighthouse and buildings, and the radar station 

which was erected during the last war, were all 

transported over the 90 Mile Beach and via the Te 

Paki stream which leads from the beach to the 

mainland at Te Paki. Likewise all supplies for these 

establishments were transported over the route. At 

that time no other route was open. 

The beach has been and still is used ex 

tensively for driving stock from Te Paki station and run­

offs adjacent to the beach. 

It is only since 1950 that an all-weather road has 

been opened to serve the Far North and this was 

completed at the time when the Te Paki stream washed 
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out and became impassable for three years. 

It is now passable again and constitutes an 

alternative access to Kaitaia via the beach from the 

Lighthouse, Te Paki and Neilssons stations, in the 

event of the central road becoming blocked by flood 

damage. 

At no time has the beach been known to be closed to 

traffic over the years it has been in use. 

Fishing has become a popular sport all along the 

beach, the largest majority of those involved are 

European, the Maoris confining their fishing to the 

Bluff and Ahipara. 

The beach has thus served as a road for a considerable 

period and has been the responsibility of the Marine 

Division of the Ministry of Transport. I have not been 

able to find any published management plans or other 

planning or environmental management reports published by 

any Crown agency. Current environmental problems 

regarding the beach will presumably be traversed in 

evidence at this hearing. The Crown has certainly been 

determined to assert its ownership of the Beach, but it 

is at least deserving of investigation whether the Crown 

has showed an equivalent interest in its management, 

especially its environmental management. This is now, so 

I understand, the responsibility of the Coastal 

Management section of the regional office of the 

Department of Conservation based at Whangarei. Northland 

has a huge amount of coast and many harbours and 

estuarine areas all badly in need of sound environmental 

management, and it would be interesting to know whether 

DOC staff truly feel they have the time and resources to 

adequately manage Ninety Mile Beach. 

40. THE Resource Management Bill makes elaborate 
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provision for coastal management planning. The 

management regime envisaged by the Bill in its present 

form involves national coastal policy statements prepared 

by the Minister of Conservation (clauses 46-48) and 

regional coastal plans prepared by the regional council 

(clause 54; First Schedule). As a general rule, coastal 

planning under the Bill remains relatively centralised. 

Regional coastal plans have to conform to the 

requirements of the national coastal policy statement. 

Regional coastal plans require the approval of the 

Minister of conservation; the Minister can also require 

the Plan to be amended before he or she approves it (see 

Schedule 1, clauses 18 and 19). This pattern of a 

special role for the Minister of Conservation is also to 

be seen in the special procedures relating to approval of 

"restricted" coastal activities: see clauses 98-100. 

But although much time and effort has been invested by 

the drafters of the bill in working out the respective 

tasks of central and regional government, less thought 

has been given to the question of Maori involvement in 

coastal planning. 

41. THE Bill does require that regional coastal plans 

must be prepared by the regional council "in 

consultation" with the Minister of Conservation and "iwi 

authorities of the region". "Consultation" is a 

fashionable but not very precise term; nor does the Bill 

provide any mechanism for redress when "iwi authorities" 

feel that consultation has been inadequate. certainly 

regional councils will be governed by clause 6, the 

general provision relating to the Treaty of Waitangi, and 

this may be of some relevance in determining the level 

and scope of consultation required. In any case the 

government intends to repeal the Runanga Iwi Act 1990 

(thereby nullifying the contributions of many people who 

have invested a lot of time and effort into putting the 

new structures in place). There will not be any "iwi 

authorities" to consult with - unless of course they 
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decide to continue despite the statutory props being 

knocked from under them. The bill does not set up any 

formal process for Maori involvement in coastal planning 

and management, nor is there any procedure set up whereby 

Maori authorities can require that planning and 

management of certain areas be transferred to themselves. 

42. ONE chapter of New Zealand legal history will be 

brought to a close by the Resource Management Bill: it is 

currently intended to repeal s.150 of the Harbours Act 

1950. This is something of a mystery. It was not 

discussed in any of the various policy papers during the 

course of the resource management law reform process. 

But the effect of this repeal is rather dependent on what 

other steps the Crown may have taken to vest the . 

foreshore in the Department of Conservation. 

PART VI CONCLUSIONS 

43. THIS report has been written to very tight deadlines. 

It has not been possible to traverse everything in the 

detail that is required, and at a number of points it has 

been possible only to raise issues without fully 

developing them. 

44. THERE are a number of uncertainties which can be 

conveniently summarised at this point: 

a) The boundaries of the coastal blocks require further 

clarification. The maps prepared by DOSLI shows the 

two Old Land Claims blocks sandwiched between the 

Muriwhenua North block to the north and the Ahipara 

block to the South. This, however, is almost 

certainly incorrect as the northwestern corner of 

Ahipara and the Southwestern corner of Muriwhenua 

South are both at the same point, a place known as 
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Waimoho. These seem to indicate that the Crown 

repurchased an area it already had (ie otakijOkiore), 

although since it paid only £1100 for the entire 

block this is not itself particularly significant. 

b) The Muriwhenua North block's history is obscure, not 

helped by the fact that the records of the first 

investigation of title into this key area have all 

vanished. The first records in the Minute Books are 

to succession in a block known as Muriwhenuatika, (ie 

"Muriwhenua proper"?) but I am not exactly sure what 

block is meant by that - in particular whether it is 

confined to the relatively small Muriwhenuatika Block 
cc.\,.O(,CII..$c,to-L 

shown on the current i~S~YiaL maps as being to the 

east of Kapo Wairua. 

c) Perhaps the most fundamental question of all is 

whether the sellers of Muriwhenua South assumed that 

they were parting with the foreshore when the block 

was sold. The deed itself is silent on the point. 

It has phrases in it such as that the boundary 

"follows the western coast line" (ka rere i te tai 

tuauru a), but othen.,ise gives no clue. No more does 

the correspondence printed in the AJHRs. It may be 

to the point, however, that long after this sale 

local Maori people carried on living on the beach 

alongside the Crown block; and the same is true of 

the Ahipara block. Chiefs like Mumu seem to have 

continued to exercise control over the beach until 

well into the 1870s. The price that the chiefs were 

willing to accept for Muriwhenua South (£1100) may 

point to an assumption on their part that the beach 

itself would continue to be theirs: the hinterland 

was not so valuable to them. (cf eg Kohumaru, 11,062 

acres for ,.,hich the Crown paid £400 as against the 

combined Muriwhenua SouthjWharemaru/otengi purchase 

for which the Crown paid in total £1,730 for 105,644 

acres - roughly one-third the price per acre). 
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d) The later history of Parengarenga block and the area 

of it still under lease needs to be clarified. other 

witnesses will have this information. 

e) There is nothing from the New Zealand Parliamentary 

debates to show that s.147 of the Harbours Act was 

deliberately intended to halt the Land Court from 

granting freehold and/or fishing titles to land below 

high water mark. It may be that the government was 

erroneously under the impression that this had 

already been achieved with the 1872 Proclamation. 

Still, the timing of s.147 is, at the least, 

suggesti ve. The Crm~n came subsequently to rely on 

this provision as removing the Land Court's 

jurisdiction, although Crown law opinions in the 

1930s do not seem very confident about this. Thus, 

the Crown might have won a victory in the courtroom 

which it was not really anticipating. As for the 

Land Court, in 1883 it went ahead and issued a 

fishing title at Parumoana without the Crown 

objecting at all; and in 1941 the Court held that the 

tidal mudflats at Ngakaroro were Maori customary 

land. 

f) It is possible that a modern court would not decide 

the Ninety Mile Beach case the same way today. Quite 

apart from that, the main point made by the Court -

that investigation by the Land Court extinguishes 

title to the foreshore - has no application to the 

legal history of much of Ninety Mile Beach, although 

the Court of Appeal itself was clearly under the 

delusion that it did. 

44. SOME final points. Firstly, clearly, in the interest 

of Aupouri and Rarawa in 90 Mile Beach is obviously not 

confined to the foreshore. It was simply that ownership 
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of the foreshore was an arguable point of law. Secondly, 

the foreshore argument was not "novel". There was a long 

history of such claims before the Land Court. Mr Tepania 

was not, therefore, embarking on a new and perilous 

enterprise. And, lastly, the Crown attitude to the Maori 

foreshore claims in the twentieth century was clear. It 

sought to defeat them. 

2jw 


