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Disclosure of Maori Land Court Judges’ submission 
 
Background 
 
1. In memorandum-directions dated 30 September 2015, on the applications for an urgent 

hearing, we directed that the Crown disclose the submissions it received as part of the 
consultation process on the draft disclosure Bill (Wai 2478, #2.5.21). Among those 
submissions, we understood, was a joint submission lodged by the Judges of the Māori 
Land Court.  

 
2. On 12 October 2015, the Crown filed the disclosure bundle as directed. A supplementary 

bundle of documents was then filed on 13 October 2015 and the Registrar combined 
these into one document (Wai 2478, #A8). The Crown, however, did not disclose the 
Judges’ submission in either of those bundles. The Crown requested to file full 
submissions opposing the disclosure of the Judges’ submission (Wai 2478, #3.1.33, 
#3.1.34). Leave was granted to both Crown and claimant counsel to file submissions in 
respect of this disclosure issue (Wai 2478, #2.5.23). 

 

3. The Crown filed its submissions opposing the disclosure of the Judges’ submission on 
19 October 2015 (Wai 2478, #3.1.37). Claimants and Interested Parties then filed 
responses to the Crown submissions on 21 October 2015 (Wai 2478, #3.1.41, #3.1.44, 
#3.1.45). The Crown was then directed to file further submissions regarding the issue of 
confidentiality (Wai 2478, #2.5.27), which it subsequently filed on 28 October 2015 (Wai 
2478, #3.1.51).  

 

Discussion 
 

4. The start point to a consideration of what material the Tribunal should be entitled to 
consider is to be found in clause 6(1) of the Second Schedule to the Treaty of Waitangi 
Act 1975 which states: 

“The Tribunal may act on any testimony, sworn or unsworn, and may receive 
as evidence any statement, document, information, or matter which in the 
opinion of the Tribunal may assist it to deal effectually with the matters before 
it, whether the same would, apart from this section, be legally admissible 
evidence or not.” 

5. Plainly any such document or information must have relevance for the Tribunal to be 
able to conclude that in its opinion the document “may assist” it to “deal effectually” with 
the matters before it. It is also important to note that such documents may be received 
whether the document would otherwise be legally admissible evidence or not.  
 

6. The Crown has advanced as its strongest arguments the propositions that the Judges’ 
submission is subject to “an implied mutual obligation of confidence” and that disclosure 
would “breach constitutional principles of comity” between the executive and judicial 
branches of government.  

 
7. As the latter point is pitched at the highest constitutional level it is best addressed first. 

The authorities provided to the Tribunal to support that proposition included references to 
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various passages in academic articles and also reference to processes in relation to the 
“Supreme Court Bill” as well as Standing Orders in the House of Representatives and 
the Guidelines for Judicial Conduct.  

 
8. We acknowledge the importance of the general principles referred to by the Crown, but 

the conventions involved do not appear to us as black and white as the Crown 
submission suggests. The Guidelines for Judicial Conduct make that flexibility very clear: 

“5. Advice such as is provided here can never hope to be definitive. It must 
evolve to meet the changing expectations the community reasonably has of 
its judiciary. So the standards discussed are in part tentative and subject to 
reconsideration…”.  

 
9. That flexibility in the conventions applying also seems to be acknowledged by the 

Crown’s own submission that “the principle recognises that there may sometimes be 
utility in the judiciary providing the executive with input on practical issues relating to 
proposed policy reform.” (Paragraph 29).  

 
10. In the reference provided by the Crown submission for that statement of principle – a 

speech by the then Lord Chief Justice of England, Lord Parker, the importance and basis 
of that utility was expressed in strong terms as follows: 
 

“It is these feelings which make Judges strong advocates for reform. They are 
sitting in the Courts day by day and see where the shoe pinches and how the 
law which they have to administer works injustice.” (p.401) 

 
11. In his speech Lord Parker expressed the frustration that he and other judges, equipped 

with that deep background knowledge and experience, felt in seeing anomalies in the 
practical application of the law which needed reform. He continued to provide examples 
of situations where there was a real utility in turning to that judicial expertise. However,  
interestingly he gave examples not only of where that expertise could be of value in 
furthering reform, but also in exercising restraint against inadequately informed zeal for 
reform. 

 
12. The latter he expressed in the following way: 
 

“Having voiced the natural desire of the Judges for reform, I would however 
like to sound a note of warning: 
1. There is I think a real danger of the zeal for reform resulting in reform for 
the sake of reform. Before you reform, you must be sure that what is 
proposed is really better than what was there before. 
2. There is a danger of making reforms which are undoubtedly worthwhile but 
without giving sufficient consideration to whether there are or will be in the 
foreseeable future sufficient means, whether in buildings or personnel, to 
enable the reforms to work. 
3. There is a danger that as the zeal for reform gathers momentum it will tend 
to get out of control so that something will be done on the spur of the moment 
which will be regretted hereafter. In other words there is a need to apply the 
brake on occasions.”(p.405) 
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It is plain from Lord Parker’s immediately following comments that in those situations 
he saw room for considered judicial input. 
 

13. For he continued to state: 
 
“While, as I have said, the judiciary cannot enter the political field, I do think 
that the executive before introducing legislation affecting the administration of 
justice should give the Judges an opportunity at any rate of considering what 
is proposed and expressing their views, not on matters of policy, which is not 
for them, but on whether and to what extent what is proposed is workable. 
After all, it is the duty of the Courts to give effect to the intention of Parliament 
as expressed in a Statute. Should it not be the reciprocal duty of Parliament 
before passing the Statute to ensure by consultation with the Courts that 
effect can be given to it without diminishing the standards of justice adopted 
by the Courts and without interfering with their administration.” (pp. 405-406) 

 
14. Lord Parker also emphasised in his address that there was a spectrum between matters 

of what he called ‘lawyers’ law’ at one end, which he viewed as open to the value of 
judicial input, and matters of politics at the other end , which was outside their sphere of 
legitimate interest. “And in between there is a vast area in which lawyers' law and politics 
merge in varying degrees.” (p.403) He explained that in those areas a measure of 
caution was required in expressing judicial views.  

 
15. Plainly the utility of judicial expertise and input has been recognised in this particular 

setting where the Ministerial Advisory Group has specifically invited a submission on the 
draft Bill from the Maori Land Court Judges, as well as from numerous other bodies and 
individuals. The Judges have responded with what based on page numbers must be a 
very full submission.   

 
16. We have also looked back further at statutory formation processes in recent decades 

that amended New Zealand’s Court structure (apart from the Supreme Court), and in 
particular the Maori Land Court. In each of those situations in New Zealand once more 
the utility in the reform process of judicial expertise by way of submission has been 
apparently welcomed and relied upon. Judges benches, and in some cases individual 
judges, even of the High Court, have filed submissions. Those submissions were 
referred to in discussion of the issues raised in two of the reports we considered (Justice 
Beattie, ‘Royal Commission on the Courts’, AJHR, 1978, H2, pp.1-441 & The Rt. Hon. Sir 
T. McCarthy, ‘The Royal Commission on the Māori Land Courts’, AJHR, 1980, H3, pp.1-
149). In at least one of those situations the Report of the Royal Commission also made it 
clear the Chief Justice had given evidence. 

 
17. Contrary then to the approach urged upon us in the Crown submission that the 

acceptance by the Tribunal of a copy of the Judges submission would “breach 
constitutional principles of comity” between the executive and the judiciary, both past 
practice and relevant commentary seems to suggest the contrary.  

 
18. The manner of judicial response in this situation by way of formal submission also seems 

to accord with the Guidelines for Judicial Conduct which again require exercise of 
discretionary judgements as to whether judicial views are appropriate and the manner in 
which they are to be expressed. For example at paragraph 65 the following is stated: 
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“…In other cases it may be beneficial to public debate for judges to provide 
information relating to the administration of justice and the functions of the 
judiciary. Such participation is desirable but requires care. In particular a 
judge should avoid political controversy….” 

The preceding paragraph 64 sounds a similar note of caution: 
 
“It is important to avoid entering upon matters of a political nature and to bear 
in mind the need to maintain judicial independence from the legislative and 
executive branches of government. It is important for the head of jurisdiction 
to be consulted before embarking upon a submission.” 

 
In this current situation the Judges Bench has made a joint submission and the head 
of jurisdiction, the Chief Judge, has been involved in that process. 
 

19. Moreover, again contrary in approach to the secrecy urged upon us by the Crown 
submission as to the Judges’ views, the Guidelines for Judicial Conduct contain two 
relevant exhortations of openness.  

 
20. The first is at paragraph 4 which states: 

 
“4. These guidelines illustrate the difficult choices confronting individual 
judges from time to time. In the end, the legitimacy of judicial function and the 
independence of the judiciary depend upon public confidence. Stripping away 
the mystique attached to what judges do and making explicit the process by 
which ethical dilemmas are confronted respects the community’s vital interest 
in judicial standards and their maintenance.“ 

 
21. The second is even more closely relevant as paragraph 58 addresses the manner of 

communications between the executive and the judiciary in the following manner: 

“Illustrations of issues relating to judicial independence  

(a) Communication with executive or Parliament on behalf of the 
judiciary [Emphasis added] 

58. Communication with the executive on behalf of the judiciary is usually the 
responsibility of the Chief Justice or (if only one jurisdiction is affected) the 
head of jurisdiction. Such communication should be open and formal.” 

  
22. Thus while Part D of the Guidelines emphasises the importance of the constitutional 

independence of Judges, and their need to respect the policy role of the executive 
particularly in areas that are politically contentious, it is plain that the Guidelines 
envisage a proper role in submissions where that is beneficial to public debate on 
matters directly impacting on the administration of justice. Moreover, the approach of the 
Guidelines is to encourage openness and to strip away the judicial ‘mystique’ so as to 
raise public confidence.  

 
23. The Crown submission emphasises that in the House of Representatives SO 218 

enables some evidence being given privately by submitters. That was apparently utilised 
in the select committee process for the Supreme Court legislation to which the Crown 
referred us. By inference the Crown seems to suggest that that envisages judges can 
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give evidence privately, but the Standing Order does not make that mandatory. It is 
merely a general enabling Standing Order for privacy in the giving of evidence on some 
occasions.  

 
Confidentiality Issue 

 
24. One of the Crown’s other arguments is that confidentiality applies and that submitters to 

the Ministerial Advisory Group (MAG) (such as the Judges) face a confidentiality bar to 
the release of their own submission without approval of the MAG or Te Puni Kōkiri (TPK). 
That does not seem to accord with the approach taken in the House of Representatives. 
While SO 217 leaves early release of a submission received by it in the hands of a 
Select Committee, SO 217(3) specifically provides: 

 
“This Standing Order does not prevent the release of a submission by the 
person who submitted it.” 
 

25. As it is plain on the evidence that the MAG released the draft exposure Bill specifically 
for the purpose of receiving submissions upon it, and we have had over 3000 pages of 
such submissions provided to us with only one exception being that of the Judges, the 
Tribunal specifically provided the Crown with the opportunity to point to any 
correspondence or other documentation which would have informed the Judges their 
submission would be dealt with differently than all other submissions. The Crown 
response has not pointed to any such direct communication or evidence, and has again 
relied on the arguments as to constitutional principles of comity and implied 
confidentiality. 

 
26. For all the reasons canvassed above as to the constitutional aspects we do not accept 

that an implied confidentiality existed which would warrant us refusing to require 
disclosure of the Judges’ submission in the same manner as has occurred with all the 
other submissions. 

 
Other aspects 
 
27. As to the other objections raised by the Crown we can be quite brief. We do not envisage 

hearing evidence about the submissions other than as advanced by the claimants and 
the Crown on the issues we have fixed for our deliberation. Plainly counsel for the 
claimants or the Crown can call in aid of their arguments the fact that particular 
submissions may support their propositions or evidence, but the weight we give to that 
will be affected by the logic and relevance of the submission and any evidence we hear 
on those matters. The hearing time available on an urgent hearing of this nature with a 
pending presentation of a Bill looming is very limited and evidence will need to be 
focussed on the issues. However, it is plain that for the reasons expressed by Lord 
Parker the views of the Judges will be informative on the issues before us. That does not 
mean they will be decisive, and we return to that issue below. 

 
28. We accept as valid the objection made by the Crown to the Judges being called to be 

available for cross-examination on the basis that that would be inappropriate in that in 
due course they will be being called upon to impartially apply whatever the law passed 
by Parliament may state.  
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29. However, we do not accept that there is anything wrong in any party in a controlled, open 
quasi-judicial proceeding adopting, however strongly, a differing view from that 
expressed in the Judges’ submission on matters related to the administration of the law. 
That is the very value of openness as stressed in the Guidelines for Judicial Conduct, 
and in our view such openness assists with confidence in the judiciary rather than hiding 
their views behind a mystique of secrecy. In a Treaty context, the concept of openness is 
fundamental to maintain a strong relationship between the Treaty partners.   

 

30. This Panel certainly does not feel any compunction at forming its own views on the 
issues before it and rejects any suggestion of bias purely because those Judges on other 
Tribunal Hearing Panels may be fellow Tribunal members. Both the Judges and the 
Panel members on this Inquiry have been extremely careful to avoid any discussion of 
the merits of these issues. 

 
31. The Panel also observes that there is another practical factor which has bemused us in 

the Crown’s stance. It seems plain that somehow, and some weeks ago now, Radio 
Waatea obtained a copy of the Judges’ submission and placed it on its website. 
Therefore, while unofficially done, as a matter of practical effect the submission has been 
in the public arena for weeks already, and presumably has been available to be read by 
the claimants and their counsel. Moreover, the Crown’s witness, Mr. Grant, in his fourth 
affidavit also made it plain, without reservation as to the Judges’ submission, that it was 
the intent once submissions were received and analysed that “a summary will be 
prepared and made publicly available on the Te Puni Kōkiri website.”(para 24). So the 
intent appears always to have been for an open public process for submissions, and no 
assertion of confidentiality as to a major submission was made. 

 
32. The result then of the Tribunal now doing what the Crown urges, of trying to turn back 

the tide and order that the Judges’ submission not be disclosed in these proceedings, 
would have had the strange outcome that all others appearing before the Tribunal would 
be, or capable of being, aware of the contents of the Judges’ submission. The effect of 
the order sought, then, would solely be to ensure the Tribunal members themselves were 
the only ones not able to be so informed – and that against a background of a statutory 
provision enabling the Tribunal to receive any information “that in its opinion may assist it 
to deal effectually with the matters before it...”.   

 

33. A final issue that we touch on for completeness only is the vexed question emphasised 
by claimant counsel as to whether the MAG can be considered part of the executive. We 
have not found it necessary to reach any definitive conclusion on that point. 
Nonetheless, the Crown’s assertions that principles of judicial comity between judiciary 
and executive (and related implied confidentiality) bind the MAG do not sit comfortably 
with Mr. Grant’s fourth affidavit, in which he said that the MAG was appointed by the 
Minister “…to provide him with independent advice on the development of an exposure 
draft of Te Ture Whenua Māori Bill ...” (para 10). The claimants assert quite persuasively 
that if the MAG is independent of the executive then it cannot be bound by executive 
comity or confidentiality restraints. 
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Decision 
 

34. For all of the above reasons we direct that the Crown disclose the Judges’ submission in 
the same manner that it has for all other submissions already lodged with the Tribunal by 
midday, Monday 2 November 2015. 

 
 

 
The Registrar is to send this direction to all those on the notification list for Wai 2478, the 
Review of Te Ture Whenua Māori Inquiry. 
  
DATED at Wellington this 30th day of October 2015 

 
Ron Crosby 
Presiding Officer 
WAITANGI TRIBUNAL 
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