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Introduction
[1]

The plaintiff, Dr Nalendra Appanna,1 is a registered health practitioner,

vocationally registered with the Medical Council of New Zealand as an obstetrician
and gynaecologist (O & G). Between 2007 and 2016 he was credentialed and
approved by the defendant, Anglesea Hospital Ltd (Anglesea), to undertake surgical
procedures upon his own patients at Anglesea’s hospital in Hamilton. Pursuant to the
credentialing arrangement he regularly conducted surgical procedures at the hospital
using the facilities provided by Anglesea and assisted by its theatre nursing staff.2
[2]

On 29 March 2016, Anglesea, acting on a recommendation from its Clinical

Risk Management Committee (the CRMC), and without having afforded Dr Appanna
an opportunity to be heard, suspended his credentialing status, pending a review by its
Credentialing Committee and an external clinical review.
[3]

On 6 October 2016, Dr Appanna obtained an injunction from this Court which

ordered Anglesea to immediately reinstate his credentialing status. Dr Appanna says
that while Anglesea did reinstate his credentialing status, it imposed conditions
requiring another surgeon to be present during any surgical procedures conducted by
him, and furthermore failed to provide the appropriate nursing staff support necessary
to enable him to conduct surgery.
[4]

Dr Appanna claims that as a consequence of his suspension, the conditions

imposed by Anglesea relating to his performance of surgical procedures, and
Anglesea’s failure to provide appropriate nursing staff to assist him, he has suffered
irreparable harm to his professional reputation, and significant financial losses.
[5]

Dr Appanna alleges that Anglesea has acted in breach of the contract entered

into between the parties relating to their respective credentialing obligations or
alternatively breach of fiduciary duty, entitling him to declarations and damages. He
initially also sought a judicial review of Anglesea’s decision to suspend his
1
2

Dr Appanna is commonly referred to as “Naylin” in the various pieces of correspondence between
himself, Anglesea and third parties.
The word “credentialing” is frequently spelled “credentialling” in the documents and
correspondence referred to in this judgment. For convenience, the spelling has been standardised
throughout this judgment, including where it appears in any documents quoted from.

credentialing status, coupled with declaratory relief, however he has not pursued that
cause of action.
[6]

Anglesea says that in making its decision to suspend Dr Appanna’s

credentialing status it acted at all times in good faith and upon reasonable grounds
relating to and in the interests of patient safety, which was always its primary concern.
It denies that a contract was formed or entered into between the parties regarding Dr
Appanna’s credentialing status, and also denies the existence of a fiduciary
relationship between them. Anglesea says that being credentialed merely made Dr
Appanna eligible rather than entitled to access the resources and surgical support
available at its hospital. It says that credentialing status only confers rights analogous
to a conditional licence which do not commit Anglesea to providing any services,
surgical staff or facilities.
Background
Dr Appanna and credentialing
[7]

Dr Appanna obtained his MBChB medical degree from the University of Natal

in South Africa in 1984. After emigrating to New Zealand, he obtained a Diploma in
Obstetrics and Gynaecology from the University of Otago in 1988. In 1993 he became
a member of the Royal Australian and New Zealand College of Obstetricians and
Gynaecologists, and Fellow of that college in 1996. From mid-1996, Dr Appanna
practised as a specialist obstetrician and gynaecologist, specialising in laparoscopic
surgery performed in private hospitals and conducting clinics with patients in
Hamilton, Tauranga, Te Aroha and Morrinsville.
[8]

Anglesea owns and operates a private hospital in Hamilton. In order for a

medical specialist to work and carry out surgical procedures at Anglesea it is necessary
to become a credentialed specialist. Credentialing is a process of confirming the
qualifications and competence of health professionals which is widely employed
throughout the health system by District Health Boards, public hospitals and private
hospitals.

[9]

Dr Appanna first applied to Anglesea to be credentialed to operate at its

hospital in October 2007. The application was made on a written form entitled
“Credentialing at Anglesea Procedure Centre”, and included a section signed by Dr
Appanna as applicant entitled, “Credentialing and Defining Scope of Practice
Agreement.”3 This section required the applicant to confirm the accuracy of the
information provided in support of the application, and to acknowledge that the
application would be considered in accordance with Anglesea’s “Credentialing and
Scope of Practice Guide”.
[10]

The “Credentialing and Scope of Practice Guide”, referred to in the

“Credentialing and Defining Scope of Practice Agreement”, was in fact a document
entitled: “Credentialing – Surgeons and Anaesthetists”4 (the Credentialing Guide). In
the Credentialing Guide Anglesea stated that it had adopted a credentialing programme
consistent with that published by the Ministry of Health. This was a reference to a
Ministry of Health document entitled, “The Credentialing Framework for New
Zealand Health Professionals”.
[11]

The Anglesea Credentialing Guide contains a description of the process and

principles it applies to assessing and determining applications for credentialing. The
guide provides for applications to be considered by a “Credentialing Committee” (the
Credentialing Committee) appointed by the Anglesea board. The Credentialing Guide
stipulates that a formal credentialing review would take place every five years. The
Credentialing Guide relevantly includes the following:
Principles
1. The credentialing process is used to promote the provision of quality health
care.
2. The focus of credentialing is on the competence of health practitioners to
perform specific clinical responsibilities within a designated service
environment.
3. Professional bodies, employers and individual health practitioners have
essential roles in credentialing that are distinct and complementary.

3
4

Upon incorporation the defendant was named Anglesea Procedure Centre Limited. On 26
September 2012 it changed its name to become Anglesea Hospital Limited.
“Credentialing – Surgeons and Anaesthetists”. (Issued: August 2007. Reviewed: August 2015)

4. Credentialing is a regular, ongoing, responsive process that commences on
appointment and continues for the period of employment.
5. Credentialing processes must be fair, transparent and robust.
6. Credentialing processes accommodate a variety of practice settings and
practitioner working arrangements.
…
Credentialing Committee
Credentialing is carried out by the Credentialing Committee appointed by the
Board. This committee meets as required for credentialing and is responsible
for approving or declining applications, determining how long an applicant is
credentialed for, and approving an applicant’s scope of practice.
As a policy the Board has decided that unless the applicant is vocationally
registered with the MEDICAL council [sic] the committee would not
credential him/her to work at AH.
…
Adverse events would be investigated by the Clinical Committee, referred to
the appropriate specialist on the committee who would advise if he could deal
with it or bring in an external specialist to assist. If necessary the case would
be referred to the Medical Council.
Maintenance of Credentialed Status
As Practitioners are contracted to Anglesea Hospital, they will be credentialed
for five years (unless extenuating circumstances are evident). Practitioners
undergoing a credential review need to include verification of changes since
the previous declaration at the end of each credentialing period.
Credentialed practitioners are required to maintain appropriate professional
registration, an annual practicing certificate and professional indemnity
insurance. Failure to do so may result in the practitioner’s credentialed status
being suspended or terminated.
…
Credentialing review will occur:
-

At a five yearly formal review by credentialing committee

-

Interim reviews for ‘non-routine’ events i.e. introduction of a new
treatment

Termination of Credentialed Status by Practitioner
A practitioner may terminate their credentials upon giving notice in writing to
the CEO. Upon receipt of such notice, the CEO will advise the credentialing
committee and the Clinical committee.

Termination on Notice
The credentialing committee may terminate a practitioner’s credentialed status
at any time by giving the practitioner three months’ notice in writing.
Practitioner responsibilities
•

The practitioner actively engages in all aspects of credentialing as a
condition of his or her employment.

•

The practitioner does not use his or her credentialed status to unfairly
demand resources or [assert] competitive advantage over a fellow
practitioner.

…

…

[12]

Dr Appanna’s first application was approved by Anglesea’s Credentialing

Committee. As a credentialed surgeon Dr Appanna was required to become a
shareholder in Anglesea, and thereby become an “Approved Medical Practitioner”
entitled to undertake medical procedures at Anglesea’s hospital. Pursuant to this
requirement Dr Appanna and his wife jointly acquired 150,000 shares in Anglesea.
[13]

Pursuant to the requirement for a credentialing review after five years, Dr

Appanna made a second credentialing application in November 2013.5 This second
application was once again made on the printed forms prepared by Anglesea. In his
second application Dr Appanna described the range and type of procedures he was
applying to perform as “General gynaecology/ Laparascopic procedures”. This second
application was assessed by Anglesea’s credentialing committee, and on 6 January
2014, Dr Appanna was notified that he had met the requirements for recredentialing at
Anglesea Hospital for a further period of five years.
[14]

Dr Appanna’s work as a private surgeon comes predominantly by means of

referrals to him from medical general practitioners, other health professionals, or
directly from patient referrals resulting from advertising and word of mouth
recommendations. He promoted himself as a private specialist gynaecologist
performing surgery primarily at Anglesea’s hospital.

5

Credentialing and Defining Scope of Practice Agreement ( 22.11.2013).

[15]

Surgery at Anglesea Hospital is usually arranged by a surgeon scheduling a day

and time with the hospital on a regular or ad hoc basis. The surgeon supplies the
hospital with a list of the patients and the surgical procedures to be performed on a
specified date. The surgeon also arranges for an anaesthetist to attend. Anglesea
employs and provides circulating nurses and scrub nurses to assist the surgeon during
the surgical procedures.
Anglesea - Shareholders’ Agreement
[16]

Anglesea was incorporated to provide and operate a surgical hospital facility.

The Board is comprised of six directors including an independent Chairman. The other
directors are medical practitioners. Pursuant to the Anglesea shareholders’ agreement
not less than 75% of the shares in the company are required to be held by approved
medical practitioners. Following credentialing Dr Appanna was declared by the
Anglesea Board to be an “Approved Medical Practitioner” in terms of the
shareholders’ agreement, and on 15 July 2008 he and his wife jointly became
shareholders in Anglesea. Whilst being an approved medical practitioner and
shareholder did not expressly confer any entitlement to use the Anglesea facilities, the
shareholders’ agreement provides that a shareholder is deemed to give a transfer notice
in respect of their shares should they cease to practise as an approved medical
practitioner, or cease to utilise the Anglesea’s surgical facility for a continuous period
of 12 months.6
[17]

6

The shareholders’ agreement sets out the main objectives of Anglesea as being:
(a)

to provide a surgical hospital facility;

(b)

to manage the Facility in a professional, efficient, orderly, and fair
manner for the benefit of all the Shareholders;

(c)

to maximise Shareholders’ returns on funds invested; and

(d)

to create a branded organisation with which the Shareholders will be
proud to be associated.

A transfer notice is also deemed to have been given if a shareholders’ registration is revoked by
the Health Practitioners Disciplinary Tribunal, or if the shareholders pass a special resolution that
the conduct of that approved medical practitioner is likely to bring the company or the surgical
hospital facility into disrepute.

[18]

The shareholders’ agreement further provides:
Conduct of the Shareholders
The Shareholders will exercise their rights as Shareholders in accordance
with, and so as to give effect to this Agreement, and will conduct their affairs
and practices in a manner which is consistent with all of the main objectives
of the Company.

Dr Appanna’s Southern Cross credentialing is suspended
[19]

Until December 2015 Dr Appanna was also credentialed by Southern Cross

Hospitals Ltd (Southern Cross) to conduct surgery at its Hamilton hospital. However,
for reasons relating to concern that he had breached an undertaking that he not use
diathermy for dissection close to the bowel, his credentialing was suspended by
Southern Cross on 21 December 2015. At the time of his interim suspension by
Southern Cross in December 2015 Dr Appanna discussed the matter with a director of
Anglesea, Dr V P Singh, and also contacted Anglesea’s Chief Executive Officer, Ms
Nicky van Praagh to arrange to transfer his Southern Cross surgery list to Anglesea
Hospital. When making arrangements with Ms van Praagh to transfer his surgical lists
to Anglesea, Dr Appanna explained that as he had been having relationship issues with
the Southern Cross hospital manager, and because of those problems he would be
performing all his surgical procedures at Anglesea from early 2016. Dr Appanna says
that when he asked Ms van Praagh whether she had heard that he was having problems
with Southern Cross and its manager, she commented in the affirmative. As a result
of his communications with Dr VP Singh and Ms van Praagh, Dr Appanna thereafter
proceeded on the basis that Anglesea and Ms van Praagh, were aware of the suspension
of his credentialing status with Southern Cross.
[20]

On 16 February 2016 Southern Cross advised Dr Appanna that it intended to

review the interim suspension as there was a more general issue of concern around the
amount of time and resources required to deal with issues relating to his practice. This
review later resulted in a decision by the Southern Cross National Clinical Medical
Committee on 11 August 2016 to terminate Dr Appanna’s credentialing status.7

7

Dr Appanna appealed his suspension to the Southern Cross Board Clinical Review Committee,
which in a decision dated 26 July 2017, upheld the NCMC decision to terminate his credentialing.

[21]

During the first three months of 2016, Dr Appanna performed 20 major

surgical procedures at Anglesea, which was a significant increase over the number of
operations he had performed in the same period of the previous year. During this
period there were three instances of his patients being required to be readmitted for
further surgery.8 On 22 March 2016, Dr Appanna conducted a surgical list at Anglesea
hospital after which one of the theatre nurses submitted an Event Reporting Form
stating Dr Appanna had performed a procedure on one of the patients that the nurse
considered was not part of the patient consented procedure. The event report stated
that the nurse had questioned Dr Appanna during the surgery, and afterwards reported
the matter to her manager who thought the procedure was covered by the surgeon’s
discretion.
The Clinical Risk Management Committee Meeting 23 March 2016
[22]

Following her receipt of the Event Reporting Form, and having regard to the

three recent cases where his patients had been readmitted for further surgery, Ms van
Praagh decided to refer the cases and the Event Reporting Form patient consent issue
to Anglesea’s Clinical Risk Management Committee (the CRMC) for its
consideration. The CRMC9 was convened by Ms Van Praagh and met with her in her
office on 23 March 2016. The committee comprised Dr John Torrance and Dr
Lakshmi Ravikanti. Although not a member of the committee himself, Dr VP Singh
was also invited to attend the meeting. Dr Ravikanti and Dr V P Singh each had direct
knowledge of two of the three cases where the patients had been readmitted to Waikato
Hospital. The three re-admission cases and the patient consent case referred to in the
Event Reporting Form were discussed.10 Dr Ravikanti and Dr VP Singh provided a
verbal summary of the cases that they had some direct knowledge of. Following
discussion, the CRMC considered that the cases showed a pattern of practice which

8
9

10

On 14 March 2016 Dr Appanna advised Ms van Praagh that he had readmitted a patient to Waikato
Hospital who he had recently performed surgery on at Anglesea.
The members of the CRMC which met on 23 March 2016 were: Dr John Torrance and Dr Lakshmi
Ravikanti. Dr V P Singh was present as an invitee. Ms van Praagh was present at the meeting as
CEO, (but not as a member of the CRMC).
The Minutes of the CRMC meeting prepared by Ms van Praagh where referring to the issue of
patient consent state: “[Patient] not consented for salpingo-oophorectomy. Highlighted by theatre
staff that no consent was obtained for this procedure. Surgeon said the ovarian cyst was more
extensive than he thought leaving minimal ovarian tissue which was subsequently removed. CEO
discussed this event with surgeon and was told by surgeon that ovarian tissue looked suspicious.
[Patient] operation note refers to minimal tissue remaining so removed.”

raised significant patient safety concerns and resolved to refer them to Anglesea’s
Credentialing Committee for review. It appears that no consideration was given to
informing Dr Appanna that the meeting was taking place or that his cases had been
referred to the Credentialing Committee.
The Credentialing Committee meeting 29 March 2016
[23]

The Credentialing Committee met on the evening of 29 March 2016 to review

the clinical concerns referred to them by the CRMC. Present at the meeting were Ms
van Praagh as CEO and three committee members: Dr Zac Moaveni, Dr Martin
Shuitemaker, and Dr John Torrance. Dr VP Singh and Dr Lakshmi Ravikanti also
attended the meeting to provide expert advice regarding gynaecological matters.11
During the meeting Ms van Praagh informed the committee that Dr Appanna had a
surgical list scheduled for 5 April 2016 which involved him performing major surgical
procedures. Following its consideration of written material and information provided
to it regarding a number of surgical operations conducted by Dr Appanna, the
Credentialing Committee recommended that an impartial external review of Dr
Appanna’s practice be obtained, and in view of patient safety concerns, that his
operating privileges be suspended effective immediately, pending the outcome of the
review. The Credentialing Committee noted, pursuant to the Memorandum of
Understanding between Anglesea and the Medical Council, that the Medical Council
was to be notified of the Committee’s decision. The Committee further noted that Ms
van Praagh was to refer the matter to the Anglesea Board, obtain legal advice, and
arrange the external review.

11

Dr VP Singh and Dr Ravikanti are both shareholders in Anglesea Gynaecology Limited, which
provides gynaecological services in the Hamilton area.

Dr Appanna’s credentialing at Anglesea Hospital is suspended
[24]

Ms van Praagh telephoned Dr Appanna on 30 March 2016 and asked him to

meet with her urgently.12 He asked her why she wanted to see him, but she declined to
give him any explanation. He then met with her at Anglesea Hospital at around 5.30pm
that evening and Ms van Praagh handed him a letter signed by herself. The letter
notified him that his operating privileges were suspended effective immediately. It
read:
29th March 2016
Dear Mr Appanna
There have been a number of clinical concerns over your patient management
that were referred to the Clinical Risk Management Committee (CRMC)
which met on Wed 23rd March 2016.
The CRMC considered these to be of such a nature that there was potentially
significant risk to patient safety. They therefore referred this matter to the
Anglesea Hospital Credentialing Committee.
The concerns were briefly as follows
1) Internal audit suggests that from 20 major operations performed this
year, there have been 3 major complications necessitating
readmission and reoperation.
2) Significant concern has been raised over clinical decision making in
two of these cases and Anglesea Hospital has been verbally asked to
review these cases.
3) An event form was submitted raising concerns that the operation that
you performed deviated significantly from the procedure on the
consent form.
In light of these concerns the Credentialing Committee has decided that an
impartial external review of these issues should be performed and that to
protect patient safety your operating privileges are to be suspended, effective
immediately, pending the outcome of this review.
Yours sincerely

12

There is a conflict in the evidence as to whether Ms van Praagh handed the letter to Dr Appanna
at a meeting on the evening of 29 March or the whether they met on the following day 30 March
at which time she handed the letter to him. Ms van Praagh says that she handed the letter dated 29
March to Dr Appanna when she met with him on 30 March 2016. Dr Appanna says he received
the letter from Ms van Praagh at a meeting with her in the evening on 29 March. Nothing turns on
the precise date, although I prefer the evidence of Ms van Praagh as being reliable as regards the
date as the Credentialing Committee meeting is said to have taken place during the evening of 29
March 2016.

Nicky van Praagh
Chief Executive Officer
Anglesea Hospital

[25]

Dr Appanna understood that the letter referred to three of his cases where his

patients were required to be re-admitted to hospital following surgery and requiring
further surgery. He asked Ms van Praagh if he could meet with the Credentialing
Committee urgently. She replied saying that a meeting was not possible. He enquired
as to the names of those persons comprising the Credentialing Committee and was
told that he was not entitled to that information. Ms van Praagh said that she was not
prepared to provide Dr Appanna with any further information, and told him that
Anglesea would be arranging for an impartial review of the issues to be undertaken,
and that a specialist from Auckland was to be engaged for the purpose. In the course
of their conversation, Ms van Praagh referred to Southern Cross having also suspended
Dr Appanna’s credentialing, commenting that the issue with Southern Cross was not
one involving patient safety, but more about Dr Appanna’s relationship with Ms
Haycock and Mr Holmes of Southern Cross.
[26]

On 30 March 2016 Ms van Praagh telephoned the Southern Cross Hospital

manager, Ms Sam Haycock. Ms van Praagh asked Ms Haycock whether Dr Appanna
was currently conducting operations at the Southern Cross hospital, and if he was not
what the reason was. Ms Haycock declined to provide any information, and suggested
that Ms van Praagh should approach the Medical Council directly if she had any
concerns. The Credentialing Agreement signed by Dr Appanna dated 22 November
2013, included him giving an authority to Anglesea to make enquiries and obtain
information from other sources when necessary for decisions relating to his
credentialed status, as well as giving his consent authorising Anglesea to provide
information concerning him to other organisations where that information was
requested in the interests of patient safety. Ms Van Praagh said in evidence that she
was not familiar with the credentialing document, and it did not occur to her to employ
the authority to obtain the required information from Southern Cross which Dr
Appanna had authorised Anglesea to obtain.13
13

The relevant paragraph of the Credentialing and defining Scope of Practice Agreement provides:
“I authorise [Anglesea Hospital] to make enquiries and obtain information from other sources

[27]

On 31 March 2016, Ms van Praagh emailed the Registrar of the Medical

Council Mr David Dunbar asking whether the Council held a list of Anglesea’s
credentialed doctors, and advising that the Credentialing Committee had
recommended that an impartial external review be undertaken of a credentialed
surgeon’s practice, and in the meantime the surgeon’s operating privileges were
suspended. She concluded:
So this is a temporary suspension until the external review is completed.

[28]

The following day Ms van Praagh spoke to Mr Dunbar by telephone and

informed him that Dr Appanna was about to depart for a one-month overseas holiday.
She explained that in any event, as Dr Appanna was not performing surgical operations
at any other hospital, there would be no risk to patient safety. Ms van Praagh and Mr
Dunbar agreed that in these circumstances Anglesea should hold off making a formal
notification to the Council of its suspension of Dr Appanna’s credentialing.
[29]

As I have noted, Dr Appanna had a surgical list scheduled for 5 April 2016

which in some cases involved major surgical procedures. In the course of his meeting
with Ms van Praagh on 30 March 2016 he explained the situation and asked her
whether he would be able to proceed with the surgeries to ensure the welfare of the
patients concerned. Ms van Praagh responded saying that she would speak to the
Credentialing Committee about it. Dr Appanna later sent Ms van Praagh a text
message suggesting that he could arrange for another surgeon to attend to observe him
during that list. Ms van Praagh responded advising that if any other credentialed
surgeon was available he or she would need to take full responsibility for the patients
and Dr Appanna would have to transfer care of his patients to that surgeon. Ms van
Praagh concluded by advising that Dr Appanna’s 5 April 2016 list would need to be
cancelled. Dr Appanna cancelled that surgical list.
[30]

While overseas, Dr Appanna wrote to Ms van Praagh in a letter dated 10 April

2016, stating that he considered the suspension of his credentialing was unwarranted
and unnecessary. In his letter he referred to each of the three cases considered by the

including persons and institutions referred to above when necessary for decisions on my
credentialed status or scope of practice. I consent to these persons and institutions providing any
such information required by [Anglesea Hospital].

Credentialing Committee and provided an account of the clinical presentations to him
during the surgeries and explained his reasons for the steps he had taken during the
procedures. He then wrote:
Operations generally
In 2015 I performed a total of 44 cases at Anglesea Hospital. 30 of these were
Laparoscopic Majors, with 1 laparoscopic minor and 13 minor procedures.
There was 1 moderate complication during this time. A patient required
readmission for Urinary retention probably, secondary to a vault haematoma
and a subrapubic catheter was inserted. She made a full recovery.
In total in 2015, I performed 101 surgical procedures, 76 being laparoscopic
majors (Southern Cross 46, Anglesea 30), 2 other majors (laparotomies,
Southern Cross), 1 Laparoscopic Minor and 22 Minor procedures. During this
time there has been 1 major complication at Southern Cross, which I am happy
to discuss, and the moderate complication mentioned above at Anglesea
Hospital.
I am happy to cooperate with any review, as I too would like to know whether
there is any way in which I could have decreased the chances of these
complications occurring. With the cases in question, if each case were
considered individually, it becomes apparent that they were
complications that could have occurred with any surgeon and that it is
just unfortunate that they occurred in such a short period of time.
Process
I am upset at the process that has been adopted by the Hospital. The suspension
of my operating privileges is an outcome that has serious implications for me
both professionally, financially and reputationally. It also has serious
implications for my patients. Clearly, that decision had already been made at
the time you met with me on 29th March, as the letter giving me notice was
already written and handed to me.
In my view, the decision is premature and unfair in that the Credentialing
Committee gave me no opportunity to respond, even briefly, to their concerns
and to satisfy them that the imposition of this suspension was unnecessary. I
would like this response, the further summaries I will provide later this week
if possible, and the accompanying documents to be placed before the
Committee without delay. I ask that the interim suspension be lifted
immediately, and if the Credentialing Committee requires further information
or clarification, that an appropriate review is conducted. I am happy to
cooperate fully with any such review.
Given the importance of the credentialing to me, if the Credentialing
Committee is not willing to lift the interim suspension, then I would like to
meet with it as soon as possible after my return to New Zealand on 3 May
2016. As you may be aware, I am away from New Zealand from 8 April 2016
until 3 May 2016, but I will be contactable by email and any response to this
letter or any request for further information, can be sent to my email address
and I will endeavour to respond as soon as I can.

I look forward to hearing from you and will happily meet with you to discuss
the matter.
Yours sincerely
Naylin Appanna

[31]

On 20 April 2016 Dr Appanna wrote to Ms van Praagh by email. In this letter

he said that despite being away from New Zealand on holiday, he had managed to
compile full documentation relating to the three cases, and had engaged Dr Tal
Jacobson (who he said had given a presentation on endometriosis at the most recent
Australasian Gynaecological Endoscopy and Surgery Society meeting), to assess the
cases and give an informed and unbiased opinion. Dr Appanna attached a reporting
letter from Dr Jacobson dated 19 April 2016.
[32]

In his report Dr Jacobson set out his professional medical qualifications and

said that since 2010 he had held the position of Clinical Lead for Gynaecology at Mater
Hospital, Brisbane. He noted that he had known Dr Appanna for about 10 years having
met him at various medical conferences, professional meetings and training courses.
Dr Jacobson further noted that he had been provided by Dr Appanna with a summary
of each case, relevant letters and operation notes of the three cases he had been asked
to comment on, but had not yet had access to the full medical records. After reviewing
each of the cases, Dr Jacobson concluded by saying:
Most importantly, in all cases the complications were recognised and managed
appropriately. I do not think that these cases suggest a systemic problem with
Dr Appanna’s practice.

[33]

On 23 April 2016, Dr Appanna sent a further email to Ms van Praagh in which

he advised that he had obtained another opinion from Professor Neil Johnson, who
was a member of the Health and Disability Commissioner’s committee, and is an
experienced and senior Obstetrician and Gynaecologist in private practice.

He

attached a copy of Professor Johnson’s report. Having reviewed each of the three
cases Professor Johnson concluded:
Summary:
These three complications have occurred within a short time frame. However,
there are no similarities between these complications to suggest a systematic
departure from accepted practice as contributory. It is highly likely that these

three cases represent a coincidental accumulation of acceptable standard
complications of surgery, all being dealt with appropriately (albeit that I am
not in a position to comment on the appropriateness of the decision to conduct
laparoptomy for case 1, as the medical notes from this admission are not
available to me). For cases 1 and 3, I am unable to find any departure from the
accepted standards of gynaecological practice; for case 2 it is debatable
whether the absence of sheath/fascial closure at the umbilicus represents a
mild departure from standard care or not, but this has already been
acknowledged. Other than the proposal already made in relation to suturing of
laparoscopic port sites through which endoscopic retrieval of tissue has been
undertaken, I would not see the need for further remediation to practice as
being necessary.

[34]

Commencing in early April 2016, Ms van Praagh approached several New

Zealand O & G surgeons requesting them to carry out an independent review of Dr
Appanna’s patient cases. For a variety of reasons, those surgeons were either unwilling
or unable to accept engagement to conduct a review. On 21 April 2016 Ms van Praagh
spoke to Mr Dunbar at the Medical Council and explained that she was having
difficulty finding someone suitable to undertake an independent review. She said that
she had been advised by one of the surgeons and by the RANZCOG,14 that Anglesea
should request the Medical Council to undertake a review of Dr Appanna’s practice.
Mr Dunbar suggested that Anglesea should formally notify the Medical Council of Dr
Appanna’s suspension, and the Council would take matters from there. Accordingly,
on 26 April 2016 Ms van Praagh formally notified the Medical Council of Dr
Appanna’s suspension. She wrote:
Dear David [Dunbar]
I am writing to inform you under the NZPSHA MOU we have with the NZMC
that we have suspended Mr Naylin Appanna’s operating privileges until
further notice on the following grounds
1. Our internal audit has suggested a disproportionately high rate of major
complications in Mr Appanna’s surgery. On review there were 3 cases that
required readmission and reoperation with significant morbidity out of a
total of 20 major cases performed this year (15%).
2. The head of Obstetrics & Gynaecology at Waikato Hospital verbally
raised serious concerns about the clinical management of the two cases
that were admitted to Waikato Hospital and asked that these be reviewed.
A review of these cases suggests significant deficiencies in care.
3. An event form was submitted documenting an incident where the
operation deviated significantly from the consent obtained preoperatively from the patient.
14
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Our clinical risk management committee considered these to be of such a
nature that there was potentially significant risk to patient safety.
Mr Appanna has operated at Anglesea Hospital for 8 years doing mostly minor
cases with his more major cases being done at Southern Cross Hospital. He
failed to inform us that he had been stood down from Southern Cross Hospital
[in] late 2015 (which is a breach of our credentialing policy) and so therefore
has only been operating at Anglesea Hospital and hence bringing all his major
cases here since.
Regards
Nicky van Praagh
Chief Executive Officer
Anglesea Hospital.

[35]

Mr Dunbar, acknowledged receiving the notification and advised that in order

to take the matter forward the Council needed to be able to put the basis of Anglesea’s
concerns to Dr Appanna to respond. He requested that Ms van Praagh provide further
details of the cases, and advised that upon receipt of that information he would refer
the matter to the Council’s Team Manager - Professional Standards.
[36]

Dr Appanna cut short his overseas holiday, in order to return to New Zealand

and arrange a meeting with Ms van Praagh. He met with her on 28 April 2016. She
told him that Anglesea had advised the Medical Council of his suspension, but had not
yet commenced the independent review as they had decided to wait until the Medical
Council had considered the matters they had raised. Dr Appanna once again requested
an opportunity to meet with the Credentialing Committee, which was again declined.
Following the meeting Dr Appanna contacted the Medical Council and was told that
although it had received notification of his suspension, it had not yet received any
further detailed information from Anglesea.
[37]

On 3 May 2016, Dr Appanna sent Ms van Praagh a text message advising that

he wanted to organise a surgical list for 20 May, and that he had arranged for Professor
Johnson to be present to observe and assist him. Ms van Praagh responded saying that
Anglesea needed to go through the process already underway, and was doing it as
quickly as possible.

[38]

On 4 May 2016 Dr Appanna’s solicitors DLA Piper, wrote to Ms van Praagh.

In their letter they referred to the reports obtained from Dr Jacobson and Professor
Johnson and requested that Dr Appanna’s interim suspension be lifted immediately, or
alternatively that a meeting be arranged as a matter of extreme urgency. Ms van
Praagh responded by letter of 6 May 2016 in which she advised that Anglesea was
proceeding under the guidance of the Medical Council and having provided the
Council with requested information regarding Dr Appanna, was waiting for the
Council to progress the matter. She wrote:
In the meantime, we are not able to accede to Dr Appanna’s request to carry
out surgery with us under the supervision of a surgeon who is not credentialed
with us.
This matter is of great importance to us and we do appreciate the importance
of this matter to Dr Appanna.
We will do all we can to bring it to a conclusion at the earliest date.

[39]

On 6 May 2016 Ms van Praagh sent the Medical Council clinical

documentation relating to Dr Appanna’s three patients and their treatment, together
with notes relating to the issues discussed by the CRMC, and documents described as
identifying a high rate of complications relating to Dr Appanna’s patients.15 The
Medical Council acknowledged receipt of this material by email dated 10 May 2016,
and advised that its process would commence with the Council sending the
documentation received from Anglesea to Dr Appanna for his comments. Upon receipt
of Dr Appanna’s comments they would be reviewed by the Council’s Complaints
Triage Team, who would decide how best to proceed,16 and the range of possible
outcomes of this process would include: a review of the doctor’s competence to
practise his profession; referral of the matter to a professional conduct committee for
investigation; a Council ordered recertification programme being required to be
undertaken and completed; an educational letter to the doctor; or a decision that no
further steps be taken in relation to the subject matter of the investigation.

15
16

Anglesea’s internal audit and review determined there to be 3 cases that required readmission and
reoperation out of a total of 20 major cases performed by Dr Appanna in 2016.
The Complaints Triage Team comprised the Council’s Chairperson; Deputy Chair; CEO;
Registrar; Deputy Registrar; General Manager; Senior Policy Analyst; and Medical Advisers.

[40]

In a further email to Ms van Praagh on 10 May 2016, the Council advised that

Anglesea’s concerns and any response received from Dr Appanna, would be
considered by the full Council at its meeting on 14 and 15 June 2018, and the time
frame thereafter would depend on the decision made by the Council. It advised that
should the Council order a performance assessment of Dr Appanna that process could
take four to six months, while if an educational letter was to be sent to him it could
happen within two weeks of the Council meeting.
[41]

Also, on 10 May 2016, Dr Appanna’s solicitors wrote to Anglesea and Ms van

Praagh. In this letter they complained that six weeks had already elapsed since Dr
Appanna had been suspended without prior notice on 29 March 2016 while an
“impartial external review” of the issues was carried out, during which Dr Appanna
had been unable to perform surgery upon his patients. They noted that Anglesea had
justified the suspension on the basis of an internal audit that had uncovered three cases
involving “major complications”, although the audit had taken place without any
consultation with Dr Appanna. They further noted that since his suspension and
despite his repeated requests for information, Dr Appanna had not been provided with
any detail or information regarding the timing of the planned external review, the
composition of the review panel, or the terms of reference of the review. As this letter
sets out a summary of the situation from Dr Appanna’s perspective I shall set it out in
full. It reads:
Dear Nicky
NAYLIN APPANNA
Thank you for your letter of 6 May 2016.
In view of the consequences to Naylin arising from the unilateral suspension
without prior notice, of his credentialing with your hospital it is important that
we place on record the following matters:
1.

On 29 March 2016 you met with Naylin and at the same time,
confirmed to him, without warning, that the credentialing committee
‘had decided that an impartial external review’ would be undertaken.
This was deemed necessary as a result of an internal audit that had
uncovered three “major complications”’. Again we point out that that
audit did not include any consultation with Naylin. The letter he
received recorded that you had been ‘verbally asked to review these
cases’ by someone who was not named. The letter also advised that
Naylin’s operating privileges were suspended ‘effective immediately’
pending the outcome of the review.

2.

Since that date, no detail or information regarding the timing of the
review, the composition of any review panel, or the terms of reference
of any review have been provided to Naylin, albeit that six weeks have
now passed.

3.

Naylin has agreed to cooperate fully with any independent impartial
external review you wish to put in place. He is still awaiting details
from you of this.

4.

Naylin has responded of his own volition with two independent
reports dealing with the complications that you have raised as
problematic. These independent reviews have confirmed that the
cases do not suggest a systematic problem with Naylin’s practice.

5.

Naylin has proactively requested permission to have a highly qualified
independent person, Professor Neil Johnson to observe him in theatre
on 20 May 2016. This was a further attempt by Naylin to address the
concerns that you have raised. In your recent letter to the writer, you
have refused to allow this on the basis that Professor Johnson is not
credentialed with you. We would have thought that to have him
observe only would not offend any of your internal protocols and also
be an effective way of addressing the committees concerns.

6.

You have now informed the medical council of the three matters of
concern. We have spoken to the medical council on Naylin’s behalf
and they have advised that they will respond to this but are currently
seeking further information from the hospital before they even decide
on what steps are appropriate.

7.

Currently Naylin is placed in limbo without operating privileges. The
only information you have from independent sources confirms that
there are no systemic issues with Naylin’s practice.

You will appreciate that Medical Council processes take some considerable
time to progress through the system even to a point of a decision being made
as to what process will be undertaken if any. Naylin has separately committed
to the medical council that he will do whatever is necessary to cooperate with
any investigation they wish to undertake.
The medical council has not imposed any restrictions on Naylin’s practice. It
is not appropriate for your hospital to rely on the mere fact that the issues of
concern have been raised and notified to the medical council as a basis for the
continued imposition of a suspension which has a devastating effect on
Naylin’s professional standing, and financial stability. This is in addition to
the emotional toll such a draconian step obviously imposes on any individual
in Naylin’s position.
We asked you for a meeting if the suspension was not lifted. You have not
responded to this. Do we take this as being a refusal?
We seek by return a copy of any complaints made regarding Naylin’s practice
of medicine. This will include the ‘significant concerns’ raised regarding his
clinical decision making. We also require from your disclosure all
correspondence to the medical council. If necessary, we can seek to have that
from them but we presume that you have no objection to this process being

transparent and providing all relevant information to Naylin so that he is in
the best position to respond to your concerns.
Finally, we ask again that the suspension of Naylin’s credential be removed
immediately. Naylin remains prepared to have his operations on 20 May
supervised by Professor Johnson. However, his availability would need to be
confirmed without further delay.
We look forward to hearing from you by return.
Yours sincerely
Sean O’Sullivan
Partner

[42]

Ms van Praagh responded the following day. She advised that Anglesea was

not prepared to accommodate Dr Appanna’s request that he be permitted to resume
surgery at Anglesea Hospital under the supervision of another doctor. She explained
that pursuant to a memorandum of understanding between Anglesea and the Medical
Council, the hospital was required to notify the Council of its concerns regarding Dr
Appanna, and the Medical Council was now charged with the responsibility of
reviewing the matter and making a decision as to how best to proceed.
[43]

On 11 May 2016 the Medical Council wrote to Dr Appanna and provided

copies of the documents received from Anglesea, and requested his comments on the
matters raised by Ms van Praagh in her letter to the Council of 26 April 2016. On 23
May 2016, Dr Appanna wrote to the Medical Council setting out his detailed
comments regarding the three cases of his patients requiring re-admission that had
been identified by Anglesea as giving rise to their concerns, and attaching a number
of supporting documents as appendices. In his letter he also commented on the case
of another patient who had been referred to in an email sent by Ms van Praagh to the
Council, but in respect of whom no specific complaint had been made, and no details
had been provided raising any concern of inappropriate care or treatment. Dr Appanna
also summarised the steps he had taken, including obtaining the opinions of two
independent and respected O & G clinicians who had reviewed the three cases, and
provided reports, both concluding that in their view there was no evidence of any
systemic issues regarding his performance of surgical procedures or his standards of
practice. Dr Appanna also addressed the issue of his relationship with Southern Cross
Hamilton, explaining that he had had difficulties with the Southern Cross

management, especially its CEO, and he noted that Southern Cross had described its
concerns as being due to his behaviour which it regarded as inconsistent with accepted
professional practice and its expectations, but which did not directly raise concerns
about patient safety.
[44]

On 22 June 2016, Dr Appanna was advised by a member of the Medical

Council staff that after reviewing the material provided, the Council had decided that
there were no reasons to impose any restrictions on his practice. He was told a letter
was being prepared to advise him and Anglesea of the decision. By separate letters
dated 23 June 2016, the Medical Council advised both Dr Appanna and Anglesea of
the outcome of its meeting held on 14 and 15 June at which it had considered the
concerns regarding Dr Appanna’s practice, and his response. The Council advised that
it had resolved to defer consideration of Dr Appanna’s case until its next meeting or
until it had received further detailed information from Southern Cross Hospital
regarding the outcome of its investigation, and why it had withdrawn Dr Appanna’s
rights to conduct operations at its hospital.
[45]

Following receipt of the letter from the Medical Council, Ms van Praagh

advised Dr Appanna that as the Council had deferred its decision pending receipt of
further information from Southern Cross Hospital, Anglesea’s suspension of his
credentialing at Anglesea Hospital would continue, and Anglesea’s Credentialing
Committee would reconvene after the Council had notified its decision following its
next meeting. Dr Appanna challenged this decision. His solicitors wrote to Anglesea
contending that as the Medical Council had already considered all the material
provided by it and had found there to be no basis for imposing any interim restrictions
on Dr Appanna’s practice, consequently there could be no basis upon which Anglesea
could continue the interim suspension of his credentialing status. Dr Appanna also
forwarded to the Medical Council a copy of Ms van Praagh’s email advising him that
his suspension would continue. The Deputy Registrar of the Medical Council then
wrote directly to Ms van Praagh on 24 June saying:
To further clarify Council’s position, Council considered all of the information
provided by Anglesea Hospital (attached) and Dr Appanna’s submissions at
its meeting on 14 and 15 June 2016. Council did not consider that the
information raised any concerns about public health and safety. Council
decided there were no grounds at present to limit or restrict Dr Appanna’s

practice. Council further resolved to request the outcome of the Southern
Cross Hospital’s investigation prior to making a final decision about Dr
Appanna’s case.
We acknowledge of course that Council has no role in Anglesea’s business
decisions but do wish to make it clear that Council has no reasons for concern
about the safety of Dr Appanna’s practice at present.

[46]

In light of the Medical Council’s clarification of its view on the matters referred

to it by Anglesea, Dr Appanna’s solicitors followed up their request for the
Credentialing Committee to be urgently convened in order to reinstate Dr Appanna’s
credentialing. Ms van Praagh responded advising that the Committee was unable to
convene until early the following week. In further correspondence between Dr
Appanna’s solicitors and Ms van Praagh, his solicitors advised that he had a surgery
list scheduled for 28 June and they requested that the Committee meet urgently so as
to enable him to proceed with the surgical procedures planned for his patients. They
explained that there were three patients on the surgery list, two of whom had
previously had their surgeries postponed and had arranged time off work for their
surgery and post-surgical recovery, in one case for a period of six weeks. The solicitors
also explained that the third patient was to undergo an urgent hysteroscopy as
malignancy was suspected. The solicitors wrote:
We would have thought that in view of the history of this matter, the fact that
the Committee has already debated it already and the clarity of the position
taken by the Medical Council that an urgent meeting or telephone conference
can be arranged to ensure [Dr Appanna’s] patients are not denied their
treatment yet again.

[47]

When they did not receive a prompt response, Dr Appanna’s solicitors wrote

again to Ms van Praagh on Monday 27 June 2016. They wrote:
Hi Nicky,
You are aware that Mr Appanna has a theatre list scheduled for tomorrow
morning and that his patients presume that this list is going ahead.
Mr Appanna booked this list on the basis of both you and Mr VP Singh
assuring him that if the medical council gave him the go ahead, then he would
be allowed to commence operating.
In your email to Mr Appanna you did point out the procedures but also
indicated that the list would possibly go ahead.
Following a phone call from Sidonie from the Medical Council, where we
understand she completely explained to you that all your concerns had been

looked at and Mr Appanna was not going to have any restrictions on his
practice you started to make arrangements for this list to go ahead.
Presumably this decision was made in conjunction with the Credentialing
committee.
You contacted Mr Appanna and asked him to forward the list to you which he
did.
You contacted the anaesthetist and told him that the medical council had called
you re: no restrictions on Mr Appanna’s practice.
You then received the email from the medical council and interpreted this
differently from what had been intended. We pointed this out to you and also
had the Deputy Registrar of the Medical council clarify the decision for you.
We asked that you confirm that the suspension had been lifted by Midday
today and have not heard back from you.
We have always felt that there was no need for the suspension to continue once
the medical council clarified the email and have advised Mr Appanna not to
cancel his list as there was no reason for the continued suspension of his
privileges.
We hope to hear back from you confirming this within the next few hours.
I am away from the office for an hour but contactable on my cell phone
[number provided].
Regards
Sean
Sean O’Sullivan
Partner

[48]

A special meeting of the Credentialing Committee was held on the afternoon

of 27 June 2016. Dr VP Singh and Dr L Ravikanti were in attendance to provide expert
advice. The Committee decided that the suspension was to continue until a final
decision had been made by the Medical Council. In a letter to Dr Appanna’s solicitors
of 27 June, Anglesea advised them of the Credentialing Committee’s decision that the
suspension would remain in place. In this letter, Ms van Praagh said that she had
previously requested copies of relevant documentation relating to the reasons for Dr
Appanna’s credentialing suspension by Southern Cross Hospital, and she advised that
Dr Appanna’s Anglesea suspension would be reviewed when the Medical Council had
made a final decision following its receipt of information from Southern Cross
Hospital.

[49]

Dr Appanna’s surgery list planned for 28 June 2016 was cancelled. The patient

requiring urgent surgery was referred elsewhere and the other patients transferred to
other surgeons.
[50]

On 1 July 2016 Dr Appanna’s solicitors wrote again to Anglesea. In a detailed

lengthy letter, they reviewed the events following Dr Appanna’s suspension on 29
March and set out the basis upon which they alleged that the procedure and steps taken
by Anglesea had been totally unfair and unlawful as to the imposition and continuation
of the suspension of his credentialing status.

They again requested that the

Credentialing Committee remove the suspension, advising that legal proceedings
would be issued by Dr Appanna if his suspension was not lifted. Anglesea’s solicitors
responded by letter of 5 July 2016. They advised that Anglesea had requested urgent
advice from the Medical Council as to when a final decision would be made regarding
Dr Appanna’s case and had been advised by the Medical Council that it was awaiting
the outcome of the Southern Cross investigation, or at least further detailed
information as to its concerns and the evidence for those concerns, before the Council
proceeded to make a final decision. The Council noted that the timeframe for that
process was in the hands of Southern Cross. Anglesea’s solicitors said that while the
Medical Council’s investigation was ongoing, it was simply not in a position to make
a final decision as to Dr Appanna’s credentialing, nor could it withdraw the
suspension. Ms van Praagh wrote to the Medical Council on 5 July 2016 seeking
urgent advice as to the timing and steps proposed by the Medical Council to achieve
resolution of the matter before it. She said:
Our primary and overriding concern is that Dr Appanna is confirmed to be
performing work to the required standards of competence, that he is fit to
practice from a health perspective and that his conduct and his professional
capacity is appropriate.
You list all three of these as concerns that have been raised and confirm that
the Council cannot progress the investigation of those issues until it receives
further information. Your email implies that the timeframe and process for
continuing and completing this investigation is in the hands of Southern Cross.
While the investigation is ongoing we can have no confidence that patient
safety may not be at issue.
With respect, we suggest this matter requires urgent attention and the process
for resolution and timeframe needs to be determined by the Medical Council.

Please advise urgently timing and steps proposed by the Medical Council to
achieve resolution.

[51]

The Deputy Registrar of the Medical Council responded to Ms van Praagh by

email dated 7 July 2016. She wrote:
As you know, the information in our possession about Dr Appanna was
considered by the full Council at its meeting in June. Council was very clear
that it did not, at that time, have sufficient information before it to make any
decision regarding Dr Appanna following Southern Cross withdrawing his
operating rights.
In my email to you of 4 July I said that the concerns may “on the face of it
relate to whether he is performing his work to the required standards of
competence, or whether he is fit to practice from a health perspective or
whether his conduct in his professional capacity is appropriate.” I did not
mention this meaning that those concerns have actually been raised, rather to
indicate Council’s processes that might apply in Dr Appanna’s case.
I do not wish to be seen as splitting hairs but I am concerned that you say “all
three concerns have been raised”. That is not correct; in terms of fair process
it is important that you understand that Council has not made any decision as
to Dr Appanna’s performance, conduct or health simply because it has
insufficient information to do so at the present time.
Even if, when it has more information as to the exact nature of Southern
Cross’s concerns, Council ordered for example that Dr Appanna should have
his performance reviewed or be referred to a professional conduct committee,
these processes take several months to complete. In terms of Council’s
processes, Council only stops or limits a doctor’s practice while such
processes are underway if such steps are necessary in Council’s view, to
protect the health and safety of the public.
As already advised, the Council has no information that would lead it to
believe Dr Appanna poses a risk of harm to the public such that immediate
action to protect the public needs to be taken. In the meantime you may prefer
to rely on Anglesea’s own credentialing processes to assess whether Dr
Appanna is able to work safely and appropriately.

Dr Appanna applies for an interim injunction, while the Credentialing Committee
waits for the Medical Council decision
[52]

On 2 August 2016 Dr Appanna commenced this proceeding and applied for an

interim mandatory injunction directing Anglesea to reinstate his credentialing status.
The Anglesea Board met on 9 August 2016, and Ms van Praagh provided an update
on the injunction proceedings. The Board minutes record that the Credentialing
Committee were waiting for the Medical Council decision regarding Dr Appanna to
be released following the Council meeting held on 9 and 10 August. The minutes

record that the Credentialing Committee would then meet with Dr Appanna to review
his credentialing status.17
[53]

However before receiving advice from the Medical Council of its decision, on

12 August 2016,18 Anglesea, through its solicitors, advised Dr Appanna and his
solicitors that upon receipt, the Medical Council’s decision would be referred to the
Credentialing Committee for a review of the matters identified in Anglesea’s
suspension letter of 29 March 2016. The letter advised that in addition to those
matters, the review would also address the matters which were the subject of the
Medical Council’s decision, and any other matters relevant to Dr Appanna’s
credentialing review. In the letter Anglesea’s solicitors advised that the members of
the Review Committee would comprise at least two of the three permanent members
of the Credentialing Committee and would be joined by Dr John Tait as an independent
gynaecologist. In this letter Anglesea’s solicitors also set out the proposed procedure
for the review detailing a timetable for the exchange of documents and evidence to be
relied on, and requested Dr Appanna’s solicitors to advise them of dates in September
or October that would be suitable for him to attend a review hearing. Anglesea’s
solicitors suggested that Dr Appanna’s interlocutory application for an injunction be
adjourned until after the Credentialing Committee had met and made its decision.
[54]

Dr Appanna’s solicitors responded by letter of 15 August 2016. In their letter

they said that Anglesea had not needed to wait for the Medical Council decision before
undertaking the review referred to in the 29 March 2016 letter notifying Dr Appanna
of his suspension. They noted that over the course of the previous four months, they
had made numerous requests of Anglesea to undertake the review, and despite their
requests, it had failed to progress the matter. They took issue with the intended
expansion of the scope of the review beyond the matters referred to in the 29 March
2016 letter, saying that any review must be limited to the matters previously identified
as being those upon which Anglesea based the decision to suspend Dr Appanna’s
credentialing. They reiterated Dr Appanna’s position, that there was in fact no basis
for the suspension. They wrote:

17
18

Anglesea Directors Meeting Minutes 9 August 2016.
The Medical Council advised Anglesea and Dr Appanna of the outcome of its meeting held on 9
and 10 August 2016, in correspondence dated 19 August 2016.

These proceedings will be progressed, and urgency sought seeking interim
relief unless Dr Appanna’s credentialing status is reinstated immediately.
… Anglesea have now delayed taking any action for over four months and
maintained Dr Appanna’s suspension, even after it was provided with credible,
independent and authoritative reports confirming that there was no departure
from accepted standards.

Southern Cross Hospital Hamilton – termination of Dr Appanna’s credentialing status
[55]

During early August 2016, the issue of Dr Appanna’s credentialing status at

Southern Cross was also being addressed. On 1 August 2016 Dr Appanna met with
the National Clinical Medical Committee (NCMC) of Southern Cross Hospitals to
address the issues that had arisen leading to the interim suspension of his credentialing
status at Southern Cross on 21 December 2015. The immediate concern of the NCMC
regarding Dr Appanna was described as being the level of time and resources required
to deal with issues related to his practice at the Southern Cross Hospital Hamilton.
[56]

On 11 August 2016 the NCMC met to decide whether the interim suspension

of his credentialing status should be lifted. By letter dated 15 August 2016, the
Chairman of the NCMC advised Dr Appanna that it was with genuine disappointment
that the committee had concluded that they did not have confidence that the burden of
resource and time would change if the interim suspension was lifted, and on that basis
had decided that Dr Appanna’s credentialing status at Southern Cross was terminated
with immediate effect. The letter further advised that under the memorandum of
understanding between Southern Cross and the Medical Council, the termination
decision would be notified to the Medical Council.
[57]

On 18 August 2016, Anglesea’s solicitors wrote to and engaged Dr Simon

Edmonds to act as an independent expert to give an opinion on Dr Appanna’s
management of the three cases that had been the subject of consideration by the
Credentialing Committee. In their letter to Dr Edmonds, Anglesea’s solicitors referred
to having approached him a few days previously regarding his availability.

The Medical Council decision
[58]

As I have noted, the Medical Council met on 9 and 10 August to consider Dr

Appanna’s case. By letter dated 19 August 2016, the Medical Council advised Dr
Appanna and Ms van Praagh, of its decision. The Council wrote:
Council’s decision and reasons
Having considered all of the information before it, including Dr Appanna’s
responses, Council resolved to take no further action at this time regarding the
concerns raised by Anglesea and Southern Cross Hospitals.
The reasons for Council’s decision are that:

[59]

•

Council has no information before it that raises concerns about Dr
Appanna’s practise of medicine, therefore Council has no grounds to
consider taking any action.

•

The audit information submitted by Dr Appanna further reassures
Council as to his competence to practise.

•

Neither Anglesea Hospital nor Southern Cross Hospital has provided
any information to Council that raises concerns about Dr Appanna’s
competence to practise medicine, or his professional conduct.

Following receipt of that advice from the Medical Council, Dr Appanna’s

solicitors wrote to Anglesea’s solicitors by email on 19 August 2016 requesting that in
light of the Medical Council’s decision Dr Appanna’s suspension be immediately
lifted, and requesting advice as to what steps were being taken now that both the
Anglesea and Southern Cross issues had been dealt with by the Medical Council.
Anglesea’s solicitors responded by letter advising that their client proposed to convene
the Credentialing Committee to review Dr Appanna’s credentialing status, and in
particular to review the matters identified in its letter of 29 March 2016, the matters
which were the subject of the Medical Council’s consideration, and any other relevant
matters. Anglesea’s solicitors advised that in the meantime the suspension would not
be lifted.
[60]

Dr Appanna’s solicitors and Anglesea’s solicitors thereafter engaged in

correspondence regarding the proposed review, in which his solicitors maintained that
there was no basis for the continuation of the suspension. In their correspondence
Anglesea’s solicitors set out a list of the matters additional to those identified in the 29
March 2016 suspension letter, that Anglesea intended to put before the Credentialing

Committee for consideration in relation to Dr Appanna’s credentialing status. There
were six additional matters which included allegations that: Dr Appanna had failed to
disclose the suspension of his credentialing status with Southern Cross Hospital in
December 2015; Dr Appanna had implied that Dr Singh and Dr Ravikanti were
actuated by the prospect of personal financial gain in expressing their views about his
patient management; the Anglesea CEO’s view that Dr Appanna did not enjoy the
confidence of theatre staff at Anglesea in relation to his professional competence and
suitability to operate at the hospital; and whether Dr Appanna had performed and
behaved in a manner consistent with accepted professional standards in relation to the
conduct of his practice at Southern Cross Hospital Hamilton.
[61]

In this exchange of correspondence Dr Appanna’s solicitors also took issue

with the composition of the Credentialing Committee for the purpose of the review.
Issue was taken with the involvement of: Dr Torrance, on the grounds that he been a
member of the CRMC that had referred Dr Appanna’s credentialing to the
Credentialing Committee; Dr Ravikanti, on the grounds that he had provided expert
opinion advice to both the CRMC and the Credentialing Committee; Dr VP Singh on
the grounds that he had attended both the CRMC and Credentialing Committee
meetings that resolved to suspend Dr Appanna’s credentialing status; and Ms van
Praagh, on the grounds that she had been directly involved in the events.
The interim injunction ordering Dr Appanna’s credentialing be reinstated
[62]

Following a hearing on 3 October, on 6 October 2016 Woodhouse J made an

order that:19
The defendant shall immediately reinstate the plaintiff’s credentialing status
and operating privileges at Anglesea Hospital, Knox Street, Hamilton pending
further order of this Court.

[63]

On 6 October Dr Appanna telephoned Ms Van Praagh requesting to arrange

theatre surgery lists for his patients. He advised her that he had a large number of
patients awaiting surgery. Ms van Praagh scheduled lists for him on 21 and 26 October
2016.
19

Appanna v Anglesea Hospital Ltd [2016] NZHC 2378 at [1] [Results Judgment]; Appanna v
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[64]

On 10 October 2016 Dr Appanna wrote to Ms van Praagh and the Anglesea

Surgical Theatre Manager, explaining that he wished to arrange a meeting with them
to re-establish a constructive relationship, and hear any suggestions they may have as
to what he could do to achieve that. In his letter he set out proposals and suggestions
as to how his surgery lists could be organised so far as the involvement of nursing staff
was concerned. He also sent a surgery list detailing patients and procedures that he
had provisionally listed for surgical procedures on several dates in November, and
December 2016 involving a total of 10 patients.
[65]

During this period following the interim injunction order on 6 October, issues

arose at Anglesea with a number of nurses being unwilling to work in theatre with Dr
Appanna because of concerns they held regarding aspects of his surgery. Confronted
with this situation and the need to comply with the interim injunction order, Ms van
Praagh arranged to hire theatre nurses from agencies. Ms van Praagh held discussions
with some of the senior nursing staff and as a result became concerned about the
working environment of these nurses when involved in assisting Dr Appanna’s
surgery. Ms van Praagh arranged for the nursing staff to be interviewed independently
by Anglesea’s solicitors to enable them to express their concerns.
[66]

On 20 October 2016, Dr Appanna accompanied by his wife, met with Ms van

Praagh, the Anglesea Hospital Theatre Manager and the Ward Manager. During the
meeting Ms van Praagh suggested that Dr Appanna should have another O & G
surgeon assisting him when he undertook major surgical procedures. While noting the
terms of the Court order, she explained that as CEO it was her own opinion that such
a requirement was appropriate. Ms van Praagh further explained that Anglesea was
experiencing a major human resource issue as regards theatre nursing staff which they
were working through. She said that theatre nursing staff did not want to work with
Dr Appanna in theatre, and that having regard to the Court order, the situation was
complicated for Anglesea. She also noted that some of the nursing staff who had
previously worked with Dr Appanna had since left Anglesea. Dr Appanna through his
solicitors contended that Anglesea was required to provide a scrub nurse and a theatre
assistant to assist him during his surgery lists.

[67]

Dr Appanna conducted surgical lists on 31 October and 1 November 2016,

assisted by Anglesea nursing staff.
[68]

By letter of 7 November 2016 Anglesea’s solicitors advised Dr Appanna’s

solicitors that Anglesea was unable to provide a scrub nurse to assist Dr Appanna when
he was performing major surgery. Anglesea’s solicitors advised that with one
exception, none of the available nurses employed at Anglesea Hospital were willing
to work in theatre with Dr Appanna when he was performing major surgery.
First credentialing review
[69]

By letter dated 7 November 2016 Anglesea’s solicitors wrote to Dr Appanna’s

solicitors setting out a proposed credentialing review process and advising that the
Credentialing Review Committee would be Dr John Tait and Mr Neville Strick, the
latter being an orthopaedic surgeon with knowledge and experience of Anglesea
Hospital. The letter advised that the review Committee intended to convene a formal
hearing on Wednesday 7 December 2016 at which Dr Appanna was entitled to be
present in person. The letter also proposed a timetable pursuant to which Anglesea
would supply members of the Credentialing Review Committee and Dr Appanna with
the information it considered relevant to the credentialing review, including the written
opinions of any expert medical practitioner. The timetable also provided for Dr
Appanna to provide the Credentialing Review Committee with any information he
considered relevant to the review including any written medical opinion he proposed
to rely on.
[70]

In a further letter, dated 10 November 2016, Ms van Praagh set out the

particular matters to be considered for the purposes of the credentialing review. She
said:
1.

The particular matters to be considered for the purposes of your
credentialing review are now as follows:
1.1

your clinical decision making and professional practice in
relation to four specific cases, identified and discussed in the
enclosed Report by Dr Simon Edmonds;

1.2

two of the referees named in your credentialing application at
Anglesea Hospital (namely, Drs Singh and Ravikanti) are not

prepared to act as referees for you for the purposes of the
credentialing review;

[71]

1.3

only one theatre nurse employed by Anglesea Hospital is
willing to work in theatre with you when you perform major
surgery. None of the nurses has confidence in your surgical
skills or techniques. In the circumstances, the Theatre
Manager at Anglesea Hospital does not consider it to be
appropriate, from a human resources perspective or from a
health and safety perspective, for Anglesea Hospital to require
any nurse to work in theatre with you against her will;

1.4

you failed to disclose to Anglesea Hospital in December 2015
that Southern Cross Hospital had at that time suspended your
credentialing status and operating privileges at Southern
Cross Hospital;

1.5

in relation to the conduct of your practice at Southern Cross
Hospital, as disclosed in the enclosed bundle of documents
relating to Southern Cross Hospital, whether you performed
and behaved in a manner consistent with the professional
practice standards that would be expected of a surgeon had
you been practicing at Anglesea Hospital.

Further correspondence between the solicitors followed in which Dr Appanna’s

solicitors took issue with a number of aspects of the review process as proposed by
Anglesea’s solicitors. The discussion of these issues in this correspondence ended with
Dr Appanna’s solicitors commenting in their letter of 28 November 2016 that they
considered any further correspondence to be pointless, and advising that Dr Appanna’s
involvement in the credentialing review from that point was “under protest and
without prejudice to this position on the matters raised regarding the procedure that
has been adopted.”
[72]

The Credentialing Review Committee met on 7 December 2016 to conduct Dr

Appanna’s review. Present were: the review Committee members, Dr Tait and Dr
Strick20; Dr Appanna and his wife, Sandie Appanna; Dr Neil Johnson; and Ms van
Praagh.
[73]

As I have already noted, shortly after the Medical Council made its decision in

August 2016 but prior to the decision being notified to the parties in writing, Anglesea
approached and engaged Dr Edmonds to review the cases involving Dr Appanna’s

20

Dr Strick is an orthopaedic surgeon credentialed at Anglesea.

patients which had led to the suspension of his credentialing, and provide an
independent expert opinion to be presented to the Credentialing Review Committee.
Dr Edmonds’ report dated 10 November 2016 was provided to the Credentialing
Review Committee, together with the other materials identified by Anglesea as being
relevant to the review.
[74]

Dr Appanna prepared a written commentary and response to Dr Edmonds’

report, and his submission together with the reports by Dr Jacobson and Professor
Johnson and other material, including a number of professional references supporting
Dr Appanna, was also placed before the review Committee. Dr Appanna also obtained
independent reports from two other experienced and senior O & G specialists, Dr
David Leadbetter and Dr Michael East21. Dr Leadbetter has conducted performance
reviews for the Medical Council on obstetricians and gynaecologists who have had
expressions of concern or complaints made about them for over 10 years. In his report
dated 30 November 2016, Dr Leadbetter expressed his opinion regarding two of the
cases in which Dr Appanna’s patients were readmitted for surgery. Dr East has
extensive experience in training doctors in endoscopic procedures and is an examiner
for the RANZCOG. In his report dated 4 December 2016, Dr East commented on
aspects of Dr Appanna’s surgical treatment two of the patients who had been
readmitted following surgery.

These reports were placed before the review

Committee.
[75]

In the course of the meeting of the review Committee, Dr Tait commented:
I don’t see credentialing as the same as competency. I’ve gone through these
as I’m sure [Dr Strick] has as well. The same criticisms could be made about
the way I practise. I don’t think that competency is the issue here. The issue is
how to make you safe in an environment where there’s a bit of baggage now.
How are we going to work out that you can safely practise with a team that’s
supportive and how do you regain the trust of that team? I think that’s the guts
of how are we going to do that.
…
I must say, as an orthopaedic surgeon, I work with another person often
enough. The best cases are when there’s another surgeon in the room and I can

21

Dr Michael East is a Fellow of the RANZCOG, who served for 14 years on the board of the
International Society of Gynaecological Endoscopy. Dr East has been involved in training
endoscopic fellows for 18 years and is an examiner for the RANZCOG. He regularly provides
expert opinions for the Health and Disability Commissioner.

share the load, it’s easier, it’s less stressful. You don’t stress as much about
what’s going on. It’s a bit difficult to organise, but certainly for bigger cases
it’s great… .
If you had a trained either a gynaecologist or a senior registrar helping you. It
makes it go quicker, it gives everyone much more confidence, it’s actually
much more fun. The team works together and I would be saying that once you
start coming back into this, I would strongly recommend that you have another
gynaecologist at all your majors for awhile until everyone starts to feel…
You’ll feel it happen and occasionally he won’t turn up and that’s okay. The
[principle] would be that you will be working together. I’m not talking
supervision here, we’re not talking … We’re talking collegial working
together.

Dr Strick commented:
Frankly, five rings of paper morally show that nothing terrible is going on.
There’s possibly a combination of over stress, new environment, and a little
bit of bad luck, all coming together to cause a bit of trouble that’s now passed.
…
It’s not all the gospel of VP [Singh] as in how surgery’s done has to be done
VP’s way. There are varying ways of doing things and having more people
coming in and saying that, I think is really useful.

[76]

The Credentialing Review Committee recommended that Dr Appanna’s

credentialing status be reinstated subject to conditions. The Credentialing Review
Committee’s recommendations were confirmed to Anglesea’s solicitors as follows:

[77]

1.

Dr Appanna is credentialed to operate at Anglesea Hospital for a
period of 8 months on the conditions outlined below;

2.

Dr Appanna is required to operate with another gynaecologist present
in theatre when performing major surgery, including LAVH,22
Laparoscopy (other than Lap 1 & 2, stage one endo), any procedure
with division of adhesions, anterior/posterior repair;

3.

Dr Appanna will employ his best endeavours to improve relationships
with the nursing staff at Anglesea Hospital;

4.

Within 2 months of the expiry of the 8 month period, an informal
review of Dr Appanna’s practice will be undertaken to determine
whether a further review of his credentialing status is desirable.

Although the Anglesea Board was yet to meet to consider the Credentialing

Review Committee’s recommendations, Dr Appanna was permitted to proceed with a

22

Laparoscopically Assisted Vaginal Hysterectomy.

planned surgical list on 13 December 2016. Because of a late change and
unavailability of the surgeon who was to oversee Dr Appanna’s surgery, Anglesea
agreed that he could proceed to perform the surgery list unsupervised.
[78]

On 15 December 2016 the Anglesea Board met and approved the

recommendations of the Review Committee. In a letter to Dr Appanna, the Chairman
of Anglesea wrote:
In relation to the nursing staff, it is hoped that your working alongside another
surgeon in theatre with Pauline and Sally will have positive outcomes in terms
of Pauline and Sally’s impressions and subsequent informal discussions with
their nursing colleagues about how the operations are going. Whether this
changes the views of the other nurses is obviously not something within
Anglesea Hospital’s control.
The board looks forward to a constructive relationship with you and hopes
that significant issues can be avoided in the future.

Theatre Nursing staff issues
[79]

In the period following the reinstatement of his credentialing status, the issues

regarding Dr Appanna’s relationship with the Anglesea theatre nursing staff continued
to cause difficulties for the staffing of his surgical lists. Dr Appanna overcame the
problem by engaging a scrub nurse and theatre nurse himself. Dr Appanna suggested
to Ms van Praagh that she arrange a meeting between the nurses and himself to take
place in January 2017. Ms van Praagh wrote to Dr Appanna on 16 December 2016
setting out her view as how best to proceed. She said:
…
In this regard, I am not sure that you fully appreciate just how strongly the
theatre nurses feel about the views they have expressed. I am satisfied that
they genuinely believe that the modern surgical procedures and practices
employed by other gynaecologists operating at Anglesea Hospital are
significantly superior to the ones you employ from the point of view of what
is in the best interests of the well-being of patients. I am also satisfied that
they do not currently have the necessary confidence in your surgical skills or
practices.
In that context, I think it is better that the education evening you have in mind
takes place at a time when the nursing staff will likely be more open to
listening and engaging in discussion with you. I believe that the best time for
that to happen is after you have been operating at Anglesea Hospital for a few
months with another gynaecologist in theatre. During that time, Pauline and
Sally hopefully have positive experiences and share those experiences

informally with the other nurses. My suggestion is that we revisit this issue
in early March 2017.

[80]

In February 2017 Dr Appanna suggested to Ms van Praagh that she arrange for

an external HR person to talk to the nurses and seek a solution that would allay their
concerns. He suggested that an education session should be arranged for all the nurses
to show them that the surgical procedures he was using were not outdated and are
procedures used by most gynaecologists in New Zealand. Dr Appanna suggested that
he would engage a facilitator at his own expense to assist with resolving the issues
with the nurses. On 6 March Ms van Praagh emailed Dr Appanna setting out her
position regarding the Anglesea nurses:
Anglesea Hospital is not obliged to provide assistants to surgeons who operate
at Anglesea and you have always provided your own surgical assistant. It has
never agreed to provide you with a surgical assistant.
Concerning the nursing staff employed by Anglesea Hospital, it is apparent
that you still do not appear to appreciate the complex and delicate human
resources issues that are involved in managing the nursing staff in light of their
genuinely held views about your surgical competence and professional
practices.
I note your point that the surgical procedures you carry out are the same as the
ones performed by most gynaecologists in hospitals throughout New Zealand.
That is not my understanding. But if this is correct I think it is very important
that this information be given to the nurses. Would you please send me the
data as soon as possible.
It is my assessment of the HR situation that the time to engage with the nurses
is after you have been operating with other gynaecologists in theatre for a
reasonable period of time. The gynaecologists who have assisted you and the
nurses involved in theatre could then meet with the nursing staff and share
their experiences. My suggestion would be that a meeting of this kind take
place in late March or early April.
In the meantime, I will give further thought to what sort of process might
work. You should note that any costs involved in engaging a facilitator or in
paying the nurses for their time outside of normal working offices [hours] will
need to be the subject of separate discussion and agreement.

[81]

Ms van Praagh subsequently engaged Chris Harris, a meeting facilitator, to

attend a meeting between Dr Appanna and members of the Anglesea nursing staff. The
meeting took place on 10 May 2017. The respective positions of Dr Appanna and the
nurses is summarised in the following passage from Mr Harris’s facilitation report:

Chris outlined the key concerns and reactions for both parties and reminded
them of the purpose of the process to find a solution to the staffing
requirements of Dr Appanna’s future surgical lists.
Dr Appanna spent some time reinforcing the professional merits of his surgical
approach and his willingness to change approaches to achieve better and less
expensive surgical outcomes. He spent some time outlining the actual
findings of the credentialing committee, the role of the surgeon who worked
with him as required by the credentialing committee, the past relationship with
Southern Cross Hospital and the impact of the reputational damage on his
income and health. He described his hurt at some of the comments from the
nurses in the affidavits and the stage 1 meeting but also indicated that he
regarded several nurses in the room as friends. He also indicated that 3
separate incidents had occurred in fairly rapid succession that had created
unreasonable scrutiny when compared to the number of successful surgical
procedures that he had completed over the past 10 years. He indicated that it
was regrettable that collegial support had apparently diminished from other
gynaecologists following the incidents.
Much of the discussions outlined above were prompted directly from
questions posed by nurses during the State 2 facilitation.
The impressions that were shared by the nurses indicated that they felt that Dr
Appanna had not listened deeply to their concerns. They indicated that their
concerns were professional and not emotional and the poisoned well comment
caused rancour. They felt the practices of Dr Appanna were significantly
different from other gynaecologists working at Anglesea Hospital and felt that
Dr Appanna was professionally isolated. The nurses as a group indicated that
they were not favourably convinced of the merits of working with Dr
Appanna. This view was formed following the initial discussions and the
Stage 2 facilitation did not reduce the strength of that decision.
On the strength of the differences between the parties and the pressing
commitments of parties to further list obligations, Chris determined that the
desired outcome could not be achieved through prolonging the facilitation
process and recommended that the facilitation end.

[82]

At the conclusion of the meeting one of the most senior nurses indicated that

she was prepared to work in theatre with Dr Appanna, while other nurses maintained
their positions of being unwilling to work in theatre with him. Mr Harris commented
to Ms van Praagh when forwarding his report, that:
I hope the report reasonably reflects the key aspects of the discussions that
resulted from the facilitation process. I am pleased that a positive outcome
was eventually achieved in relation to nursing availability for Dr Appanna’s
future lists.

The second credentialing review – August 2017
[83]

In accordance with the recommendations of the Credentialing Review

Committee a further credentialing review was conducted on 29 August 2017. Dr Strick
and Dr Tait conducted the review in which they considered a memorandum and
materials presented by Ms van Praagh, which included statements of theatre nurses
expressing their concerns about Dr Appanna’s surgical methods. The Credentialing
Review Committee also considered the contents of a log of surgical procedures
performed by Dr Appanna during the eight months since the first review, and heard
from Dr Appanna himself. In its report, the Credentialing Review Committee noted
the relationship between the nursing staff and Dr Appanna, and the concerns of the
theatre nurses, and commented that it had discussed the potential risks if those
problems continued.
[84]

The Credentialing Review Committee reported that it considered Dr Appanna

to be a competent surgeon. It made the following recommendations:

[85]

1.

Dr Appanna should be credentialed to perform General Operative
Gynaecology excluding gynaecological oncology and the use of mesh
for prolapse and in the context of the following recommendations;

2

Dr Appanna must have an experienced gynaecologist, or colorectal
surgeon or urologist present in theatre to assist him in the case of stage
3 or stage 4 endometriosis;

3.

Should stage 3 or 4 endometriosis be found during a surgical
procedure in circumstances where Dr Appanna does not have the
appropriate surgeon in theatre assisting him, then the operation must
not proceed further.

4.

Dr Appanna must have an experienced gynaecologist assisting him in
the case of any difficult LAVH procedure;

5.

Apart from an assisting nurse or Doctor, the theatre team must be
comprised of theatre nurses employed by Anglesea Hospital who can
work with Dr Appanna.

After receiving the Credentialing Review Committee’s recommendations, Mr

Greg Eden, the Chairman of the Anglesea Board, wrote to the Credentialing Review
Committee asking it to comment on a number of issues relating to Anglesea’s nursing
staff and its ability to provide nursing staff to assist Dr Appanna. He asked whether

the Credentialing Review Committee considered that Dr Appanna’s credentialing
should come to an end if the difficulties with the nursing staff persisted. He wrote:
Dear Drs
The board has met and considered the credentialing committees
recommendations. The Board is highly conscious that with credentialing it is
only the process within the Health System in New Zealand by which a health
and disability service provider determines whether a medical practitioner is
competent within his or her scope of practice to provide safe, high quality
health services within the needs and service capabilities of the organisation
(i.e. Anglesea Hospital). The Board is also highly conscious that if each of
the directors has an onerous obligation under the Health & Safety Act to
ensure, as far as reasonably practicable, that the health and safety of patients
is not put at risk and that the Anglesea’s work environment is without risks to
the mental wellbeing of staff members. Against this background, the Board
should like the Credentialing Committee to clarify its recommendations in
relation to the following points:
1.

as the Committee will be aware there are presently only two theatre
nurses who are employed by Anglesea willing to work in theatre with
Dr Appanna in cases of major surgery and then only as circulating
nurses not as scrub nurses. In an endeavour to comply with the High
Court injunction, Anglesea was compelled to permit Dr Appanna to
use a former employee of Anglesea, Pauline as a scrub nurse. As the
injunction has been overtaken by the credentialing reviews, the Board
would like to know whether or not it is acceptable for Pauline to
continue to be the scrub nurse in theatre if an Anglesea employee is
the circulating nurse?

2.

in view of anticipated retirements, it is not unlikely that Anglesea in
the near future will not be able to staff Dr Appanna’s theatre lists and
that they may have to be cancelled, possibly at short notice. The
Board is obviously seriously troubled by the impact of this on patients,
on Anglesea’s operations and on Dr Appanna’s practice. It also
considers this state of affairs to be quite unsatisfactory from a hospital
management point of view. Is it the Committee’s view that if
Anglesea is unable to provide nursing staff that Dr Appanna’s
credentialing should come to an end or, if not, what does the
Committee have in mind?

3.

the Board is seriously concerned about the break down in trust and
confidence between the nursing staff and Dr Appanna and about his
criticisms of the professionalism and integrity of the management
team and nursing staff. This state of affairs negatively impacts on the
culture and working environment at Anglesea Hospital. If this should
not change, does the Committee intend that Dr Appanna’s
credentialing should come to an end or, if not, what does the
Committee have in mind?

I look forward to hearing from you in due course.

[86]

Dr Strick responded for the Credentialing Committee by email dated 12

September 2017. He said:
Dear Greg
Thank you for your remarks and questions re credentialing. We agree
wholeheartedly that the role of the credentialing committee is to ensure patient
safety and following that have a duty to ensure staff are cared for in the
environment of Anglesea Hospital ltd (AH).
We would like to emphasise that at the last credentialing meeting in 2016 we
felt that there was a major problem with the work being carried out at AH by
Dr Appanna due to concerns of staff and the various relationships that ensued.
We tried to address these concerns by suggesting that Dr Appanna have
support in theatre for major cases and attempt during the following time to try
and repair these relationships with staff. While he has had surgical support in
theatre, has a log book that shows reasonable work has been done and has
reference from some of these surgeons suggesting no concerns we remain
concerned about the situation with staff working with Dr Appanna.
We remain of the opinion that to work safely in the environment of AH all
surgeons must use the staff employed by AH for this purpose. Further, we
confirm that staff cannot be induced to work with a surgeon if they are
unwilling to do so.
With the above in mind to answer the specific questions posed: We feel the situation with Pauline can be only temporary in nature. It should
be noted that no surgeons have there [sic] own scrub nurses that are not
employed by AH. That is unacceptable to the safe running of the theatres. It
remains the committee’s view that staff must be willing to work with Dr
Appanna. If they are retiring or not willing to work in that theatre then it is
not safe for him to work at AH. A reasonable time frame of this eventually
needs to be signalled to ensure that patients are not inconvenienced. We
suggest three months notice is reasonable.
If staff are willing to work with Dr Appanna then the committee presumes the
culture is improving. In the absence of an improved culture there is good
evidence that this is unsafe. If this is the case then the board has no option but
to suspend operating privileges.
Further it is the committee’s opinion that credentialing is reviewed at the end
of the previous 5 year cycle ie January 2019
Best regards
John Tait
Neville Strick

[87]

Dr Appanna wrote to Mr Eden on 3 October 2017. In his letter he explained

and commented on his professional relationship with Ms van Praagh and the
difficulties that the suspension of his credentialing had caused in relation to his
dealings with her. He noted that despite the tensions that had resulted following his

suspension, he had endeavoured to work constructively with Ms van Praagh and had
never questioned her integrity or professionalism. He concluded:
As outlined above, I really want to engage with the Board to find a way
forward that will enable me to get back to performing surgeries at Anglesea. I
do not agree that the injunction has been overtaken by the credentialing
reviews” as suggested. This decision by Anglesea would be regarded as being
in contempt of the interim injunction.
The injunction meant that Anglesea Hospital were [sic] obliged to reinstate
my operating privileges without restrictions or further impositions on my
practice until further order of the court. I have in the interests of moving
forward in a positive manner refrained from pointing this out until now. In the
spirit of co-operation, I have continued to make every effort to acquiesce to
the demands of the credentialing committee and the board. I have strived to
work constructively with Ms van Praagh and her nurses.
I do not accept that it is acceptable that you can simply let matters take their
course and allow the nurses to frustrate the court injunction and the
credentialing committee’s decision. The HR specialists whose opinion we
sought, suggest that it would be regarded as serious misconduct if one of the
new nurses were rostered and refused to work with me for no reason,
I think it is important that we address this HR issues [sic] appropriately and
robustly. I do not believe that there has been an appropriate process undertaken
to do this. I do emphasis [sic] that I remain fully committed to engaging in
such a process.
…

[88]

The Anglesea Board subsequently accepted and approved the Credentialing

Review Committee’s recommendations and confirmed its approval in an email from
Ms van Praagh to Dr Appanna on 21 December 2017. In addition to the conditions
recommended by the Credentialing Review Committee, Anglesea proposed two
additional conditions, requiring that Dr Appanna immediately disclose to Anglesea
any complaint he received from a patient or other person regarding his practice as a
medical practitioner, and that he disclose receipt of notice of any change of his
credentialing status at any other surgical facility.
[89]

Ms van Praagh explained in her evidence that during the course of the

discovery process in relation to this proceeding, shortly after the second review in
August 2017, Anglesea obtained two letters addressed to Dr Appanna from Southern
Cross Hospital. The letters advised that as at 15 August 2016 his credentialing status
at Southern Cross Hospital Hamilton had been terminated, and that his subsequent

appeal against that decision had been dismissed on 26 July 2017. Ms van Praagh says
that until she saw those letters in the course of the discovery process, she had
understood that Dr Appanna’s credentialing at Southern Cross Hamilton was merely
suspended. It was the contents of the Southern Cross letters that led Ms van Praagh
to recommend the additional conditions.
[90]

Dr Appanna disputes Ms van Praagh’s claim not to have known of his Southern

Cross credentialing situation. In an email he sent to Mr Eden on 26 October 2017 he
said that Ms van Praagh had been told on numerous occasions about the issues he was
having with Southern Cross and that they were ongoing. He said that in any event,
there was no difference between a suspension, and a termination of his credentialing
which was under appeal and therefore yet to be finalised.
The consequences of the credentialing suspension upon Dr Appanna and his medical
practice
[91]

Dr Appanna says that his credentialing suspension followed by Anglesea’s

refusal to review the decision promptly and its refusal to reinstate him despite the steps
he took to address their concerns, has had a financially and emotionally devastating
effect on him. He says that the events following his suspension have overtaken his and
his family’s lives and has also affected his health, resulting in him requiring
medication and counselling. Dr Appanna says that following his suspension in March
2016, he approached Dr VP Singh for advice and treated him as a confidante and
advisor. He says that although he was counselled by Dr VP Singh regarding the
suspension situation, he had no knowledge that Dr Singh had attended and contributed
to the discussions at the meetings of the Anglesea CRMC on 23 March 2016 and the
Credentialing Committee on 29 March 2016.
[92]

Dr Appanna says that his once thriving medical practice is now a skeleton of

what it was prior to his suspension. He says that in the period between the suspension
in March 2016, and the Court making the interim injunction order in October 2016, he
hardly earned any income, and as a result he and his wife were forced to sell four
properties as well as their shares in Anglesea in order to financially survive. He says
that his professional reputation suffered substantial damage, resulting in major
reduction in referrals from other health professionals and direct approaches from the

public. He says that while he was previously operating three or four days a month, he
now operates on half a day or at most one day each month.
[93]

Dr Appanna says that the stress and anxiety he suffered as a direct consequence

of his suspension and Anglesea’s actions led to him having to take two months off
work, but as he was unable to find a locum to assist him he nevertheless still needed
to work one day each week during that time. He says that he has attempted to reduce
the adverse financial effects of the suspension by undertaking educational evenings
with General Practice groups, but this has not arrested the decline of his medical
practice.
Submissions
Dr Appanna’s submissions
[94]

Mr Waalkens QC, for Dr Appanna, says that his claim is principally founded

upon the contract which he says was entered into with Anglesea as a result of the
credentialing process. In the alternative Dr Appanna alleges that Anglesea was in
breach of the fiduciary duties it owes him by first suspending his credentialing status,
and thereafter continuing to deny him operating facilities at its hospital, in the face of
his cogent explanation of the cases that gave rise to Anglesea’s concern.
[95]

Mr Waalkens submits that Anglesea’s justification of its suspension of Dr

Appanna on the grounds of there being significant patient safety concerns is
unsustainable. He says that while patient safety is the prime focus in the relationship
between the parties, the existence of patient safety concerns regarding the cluster of
Dr Appanna’s patients who required post-operative readmission, did not remove
Anglesea’s contractual obligation to conduct its response to the existence of that
cluster of cases in a manner that was fair, transparent and robust. Furthermore, submits
Mr Waalkens, the terms of the contract required Anglesea to promptly reconsider its
initial decision to suspend Dr Appanna’s credentialing in the light of the explanation
he advanced regarding his patient’s cases, and which he supported with opinions from
independent and respected medical practitioners.

[96]

Mr Waalkens says that Anglesea’s actions amount to a breach of contract or

alternatively a breach of fiduciary duty, with the consequence that Dr Appanna was
unable to carry out surgical procedures upon his patients causing him substantial harm
and financial loss.
[97]

Mr Waalkens submits that each of the essential elements required for the

formation of a contract are present here. Firstly, the credentialing process by which Dr
Appanna applied for and was accepted for credentialing enabling him to conduct
surgical operations was a process conducted with an intention to create legal relations;
there was an offer and acceptance; consideration was exchanged; and there is certainty
as to the terms of the contract between the parties.
[98]

Mr Waalkens says that the terminology adopted by Anglesea in the

credentialing documents all points to an intention to create legal relations. He refers
to the wording of Anglesea’s credentialing Guide document describing medical
practitioners as being “contracted to Anglesea Hospital”.
[99]

Mr Waalkens says that the terms of the contract are contained in the several

documents comprising and describing the credentialing relationship, including the
credentialing applications completed by Dr Appanna in 2007 and in 2013, and the
Anglesea Credentialing Guide. He says that the terms of the contract include:
(a)

Once approved and unless extenuating circumstances arose, Dr
Appanna’s credentialing status would continue for five years
whereupon it would be subject to review.

(b)

Anglesea would provide Dr Appanna with appropriate surgical theatre
facilities, resources and support staff including scrub and circulating
nurses, consistent with his credentialed status.

(c)

Dr Appanna’s status as a credentialed medical practitioner would not
be terminated, suspended, or unreasonably restricted other than for
proper reasons.

(d)

That at all times and specifically when deciding whether to impose
suspension, Anglesea would act fairly and in good faith towards Dr
Appanna, including obtaining an independent review from a qualified
medical professional, and provide him with an opportunity to respond
to any concerns that could potentially result in his suspension.

[100] Mr Waalkens says that the nature of the relationship established by other
private hospitals with surgeons to conduct their operations, is of no relevance to the
issue of whether in the case of Dr Appanna and Anglesea there is a contract in
existence.
[101] Mr Waalkens notes that in April 2018 Anglesea proposed a new credentialing
regime pursuant to the provisions of a Facilities and Access Agreement which referred
to and described the nature of the arrangement between the hospital and the
credentialed medical practitioners as being a “licence”. The terms of the licence
agreement include a right of both parties to terminate the licence at any time without
notice and without cause, following which neither party shall have any right to seek
damages or compensation. A further term of the licence agreement is a stipulation that
the licence shall not be an enforceable legal right and neither party shall be able to
bring an action for an injunction or specific performance. Mr Waalkens submits that
Anglesea’s actions of proposing the licence agreement on those terms is an attempt to
change the contractual nature of the relationship that it had earlier entered into with
Dr Appanna and other medical practitioners pursuant to the credentialing process that
he participated in.
Anglesea’s submissions
[102] Mr Fisher, for Anglesea, accepts that in 2007 and again in January 2014 the
parties entered into credentialing agreements but says that the credentialing
agreements related only to the credentialing processes and did not deal with matters
relating to Dr Appanna’s access to Anglesea’s resources and surgical support. Mr
Fisher submits that the credentialing documents are silent on this important matter. He
submits that being credentialed merely meant that the medical practitioner was eligible
but not entitled to access the facilities and surgical support of Anglesea, and that no

rights or obligations arose until a surgical list with patient details had been submitted
by Dr Appanna and accepted by Anglesea.
[103] Mr Fisher submits that credentialing status was analogous to a conditional
licence, and relies principally on the Australian case of Page v Healthscope
Operations Pty Ltd.23 In Page, the plaintiff was an accredited anaesthetist at the
defendant’s private hospital where he worked on a regular basis. The plaintiff brought
a claim for breach of contract against the defendant alleging that he had been subjected
to bullying behaviour by two members of the defendant’s nursing staff, resulting in
him being unable to work at the hospital. He alleged that the defendant had failed to
take steps to prevent bullying behaviour or remedy the effect that the bullying had had
on him. The plaintiff had previously applied to the defendant for reaccreditation of
clinical privileges at the hospital. His application was approved and he was granted
permanent clinical privileges for a term of five years. Under the arrangements between
them neither party was required to pay the other for being accredited or the exercising
of clinical privileges. The grant of re-accreditation and clinical privileges required the
plaintiff to comply with the terms of the defendant hospital’s by-laws in which the
term accreditation was defined as meaning the “authorisation of a Health Practitioner
to treat patients at a Healthscope Hospital…”
[104] The court found that the plaintiff’s promise to abide by the by-laws was not
given in exchange for any promise of value from the defendant, and that no
consideration had passed between the plaintiff and defendant to indicate the existence
of a contract between them. Wilson J said:24
Accreditation gave the plaintiff no rights or entitlements. He had no right to
practice within the Hospital; he was not guaranteed any work within the
Hospital; or that there would be patients for him to treat; he was not guaranteed
the allocation of any particular level of access to theatre time. It was entirely
open to the defendant to accredit the plaintiff, but then withhold the General
Manager’s authority for him to enter and practice within the Hospital.
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[105] Wilson J further noted that the plaintiff had no employment agreement with the
defendant and that the code of conduct applicable to the defendant’s employees, did
not apply to him. He concluded:25
Having considered the evidence, I have concluded that the reaccreditation
agreement was an agreement in the nature of a conditional licence granted by
the defendant to the plaintiff, such that the plaintiff was accredited to enter the
Hospital to provide and provide therein medical services within his area of
expertise, subject to a separate authority from the General Manager so to do.
The accreditation did not give rise to a contract, and did not contractually
oblige the defendant to enforce the Code of Conduct and associated policies
for the plaintiff’s benefit.

[106] While there are factual and contextual similarities, I consider that the decision
in Page is distinguishable from the present case having regard to the specific terms of
the documentation defining the respective relationships between medical practitioners
and hospitals in the two cases. In Page the term accreditation was defined as meaning
the authorisation to treat patients, and the plaintiff had applied for and been granted
clinical privileges. In the present case the language and intention of the parties as
evident from the relevant credential documents creates a quite different basis of legal
relationship. As noted, the Credentialing Guide specifically states that credentialed
practitioners are contracted to Anglesea Hospital. For these reasons, I consider that
the decision in Page is distinguishable by reason of the significant differences that
exist between the terms used in the documents describing the relationship. The nature
of the relationship in the present case and the question of whether it is contractual is
to be determined by reference to the documents in which they set out the basis of the
relationship and describe the requirements and processes of credentialing and the
respective responsibilities of the hospital and credentialed practitioner.
[107] It is appropriate that I note here that Woodhouse J recorded in his judgment
dealing with Dr Appanna’s interim injunction application, that Anglesea accepted in
the course of that hearing that there is a contract between the parties.26 Mr Fisher says
that such a concession was not made during that hearing. While Mr Waalkens has
referred to the matter and calls it in aid to support his submission, I shall proceed on
the basis that Anglesea has not made any such concession.
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[108]

Mr Fisher says that the credentialing agreement entered into between Dr

Appanna and Anglesea in January 2014, did not create any rights or impose any
obligation on either party in relation to access to resources or surgical support. He says
that as Dr Appanna and his wife were shareholders in Anglesea, Dr Appanna knew
that the credentialing process would be undertaken by medical practitioners associated
with Anglesea.
[109] Mr Fisher further submits that the principle contained in the Credentialing
Guide stating that the credentialing processes, “must be fair, transparent and robust”,
is to be read as applying only to the process by which an application for credentialing
is undertaken. He submits that having regard to patient safety being the paramount
consideration, what might amount to procedural unfairness, may not be substantively
unfair where the decisions are made in good faith and where an immediate decision is
required having regard to patient safety considerations.
[110] Mr Fisher submits that in this context it is significant that a credentialed
surgeon would request Anglesea to make facilities available for a surgical list on either
an ad hoc basis or arrange allocation of surgical lists on a regular basis, however if
Anglesea could not provide facilities as requested by the credentialed surgeon, the
surgeon would be free to take the patient to another surgical facility. He says that as
surgeons were generally credentialed at more than one facility, they had some
flexibility and alternatives in the event that Anglesea was unable to accommodate their
surgical list when requested. Furthermore, Mr Fisher says that while the Anglesea
Shareholders Agreement addresses the use of the surgical facilities by shareholders
who are also approved medical practitioners, there was no provision or arrangement
between Dr Appanna and Anglesea itself that entitled him to use the surgical facilities.
Was the parties’ relationship contractual?
[111] The issue of whether the credentialing status held by Dr Appanna as of March
2016 was pursuant to a contract with Anglesea, or whether as Anglesea contends, his
credentialed status was analogous to a conditional licence that merely made him
eligible, but not entitled, to access the resources and surgical support at Anglesea,

requires an examination of all the circumstances. The question of whether a contract
exists will depend upon whether the plaintiff has proven that:
(a)

there was offer and acceptance resulting in an agreement being reached;

(b)

consideration was exchanged;

(c)

the parties intended to create legal relations;

(d)

there was certainty as to the terms of the agreement reached by the
parties, by which they are to be bound.

[112] Being credentialed by Anglesea was a prerequisite for a health practitioner to
perform surgical procedures at the hospital. In order for Dr Appanna to become
credentialed he was required to undertake the credentialing process prescribed by
Anglesea which commenced with his completion of the application for credentialing
documentation and the provision of supporting documentation to demonstrate his
professional qualifications and specific competence in the fields of medical practice,
in which he proposed to perform surgical procedures at Anglesea.
[113] In October 2007 Dr Appanna applied to Anglesea (then known as the Anglesea
Procedure Centre) for credentialing status. The application was approved and he was
thereafter credentialed for a period of five years. While this first period of his
credentialing status provides context and background to his second application of 22
November 2013, it is this second application for credentialing status and the terms on
which it was approved that forms the basis of the arrangements between the parties
and which is relevant here.
[114] The documents that were either completed by Dr Appanna, or which were
referred to therein, on his second application for credentialing in November 2013,
contain terms relating to the respective obligations and entitlements of a credentialed
health practitioner and Anglesea that must be examined to determine the nature of their
relationship and whether it was contractual. The relevant documents (the credentialing
documents) are:

(a)

the Anglesea credentialing application;

(b)

the Defining Scope of Practice application form;

(c)

the Credentialing and Defining Scope of Practice Agreement;

(d)

the Health and Personal Status Form;

(e)

the Credentialing Guide;

(f)

Anglesea’s letter dated 6 January 2014 advising Dr Appanna that he
had met the requirements for recredentialing for a further period of five
years at Anglesea;

(g)

the Ministry of Health Credentialing Framework.

The Ministry of Health Credentialing Framework
[115] The 2010 Ministry of Health Credentialing Framework for New Zealand
Health Professionals (the MoH Framework) is intended to provide guidance to health
and disability service providers relating to the credentialing of health practitioners on
the basis of their education and training, qualifications, experience and fitness to
practise within a defined context. The MoH Framework states that while credentialing
is beneficial in terms of practitioner protection, health provider accountability, and
consumer confidence in the health system, the prime focus of credentialing is patient
safety. The document does not purport to set out provisions that must be adhered to.
Rather, with the intention of promoting a nationally consistent credentialing system it
sets out seven principles as a “foundation” applicable to credentialing.
[116] The Framework document recognises that the specifics of credentialing will
depend on the terms of agreements entered into between service providers and health
practitioners. It states:
Where practitioners are self-employed, service contract agreements may
require evidence of credentialing. In the case of private health facilities,
credentialing should form part of access agreements made with practitioners.

…
The Ministry of Health recommends that rather than developing a standard,
outcome measures based on the seven principles of credentialing be
established. Using this approach, which allows for process variation between
services and professional groups, compliance with credentialing principles
may then be compared with patient outcomes individually and nationwide, to
provide an indicator of the efficacy of the principles and ultimately the
effectiveness of credentialing itself.

[117] The Anglesea Credentialing Guide notes that it has adopted a credentialing
programme that is consistent with the MoH Framework. While drawing substantially
on the credentialing principles and foundation provisions contained in the MoH
Framework, the MoH Framework is not wholly incorporated into the Anglesea
credentialing documents. A comparison of the documents comprising the Anglesea
credentialing programme with the credentialing processes described in the MoH
Framework shows that Anglesea has tailored its own individual credentialing
programme which differs in certain significant respects from that described in the
MoH document.
[118] Accordingly, although not wholly adopted and incorporated into the Anglesea
credentialing documents, in relation to those aspects where its provisions have been
adopted, the contents of the MoH Credentialing Framework are in my view
contextually relevant to inform an interpretation of the intention and meaning of the
Anglesea credentialing documents.
Offer and acceptance
[119] The Anglesea credentialing documents completed and submitted by Dr
Appanna for recredentialing in November 2013, describe him as making an
application to Anglesea for credentialing status that would enable him to conduct
surgical procedures. In the Defining Scope of Practice document he was required to
describe the range and type of procedures he was applying to perform at Anglesea
Hospital. In the Credentialing and Defining Scope of Practice Agreement document,
he authorised Anglesea to make enquiries and obtain information from other sources
for the purpose of making decisions on his credentialing status, and he acknowledged
that “by submitting an application for credentialing, [his] application will be

considered in accordance with the processes set out in AH’s Credentialing and Scope
of Practice Guide as amended from time to time”.
[120] The Health and Personal Status Form required Dr Appanna to answer questions
and provide details as to whether he had ever been convicted of a criminal offence
involving fraud dishonesty or violence, or had ever been the subject of disciplinary
proceedings by the Medical Council, as well as details regarding his personal health.
The form states:
As you are applying to practise in a position of professional responsibility on
[Anglesea Hospital] premises, it is important that there is a high degree of trust
and confidence in our relationship.

[121] The process following Anglesea’s receipt of an application for credentialing is
set out in the Credentialing Guide, which the applicant acknowledges as setting out
the basis upon which the application will be considered. The application is first
referred to the Credentialing Committee for its consideration and recommendation.
The Credentialing Committee’s recommendation is then made to the Anglesea CEO
and notified to the health practitioner. In Dr Appanna’s case the Credentialing
Committee recommended that he be recredentialed for a further five years, following
which Ms van Praagh notified him that his application had been granted.
[122] The effect of Anglesea’s grant of credentialing status to Dr Appanna was to
enable him to conduct surgical procedures falling within the scope of those procedures
set out in his application at Anglesea Hospital upon the terms set out in the
credentialing documents. The Credentialing Guide also includes provisions describing
the basis upon which the health practitioner’s credentialed status is maintained, and
refers to the health practitioner as being “contracted to Anglesea Hospital,” and that
“they will be credentialed for five years (unless extenuating circumstances are
evident).”
[123] This process of application, assessment and communication of the decision to
grant credentialing status to the applicant, in my view clearly contains and displays
the requisite elements of offer and acceptance consistent with the formation of a
contract.

Consideration
[124] In return for receiving credentialing from Anglesea, Dr Appanna was required
to maintain his professional registration, annual practicing certificate and professional
indemnity insurance, and was required to comply with the obligations of monitoring
his own competence and reporting any diminishment thereof or any other
circumstance that might affect his credentialed status.
[125] The benefit to Anglesea from those obligations imposed upon Dr Appanna was
that it could ensure that he was at all times fit to retain his credentialed status at
Anglesea and conduct surgery on its premises.
[126] The agreement between Dr Appanna and Anglesea created by the credentialing
process involved both Dr Appanna and Anglesea undertaking obligations to one
another in respect of that process throughout the duration of Dr Appanna’s credentialed
status. The effect of those obligations was to facilitate a commercially collaborative
relationship whereby both parties each contributed to a shared objective of providing
surgery and surgical facilities to patients for financial reward. The arrangement
resulted in each party independently deriving benefit from the performance of services
or provision of facilities provided by the other, and each party’s contribution was of
commercial value to the other.
[127] Having regard to the circumstances I find that these arrangements provided the
requisite and sufficient consideration necessary for the formation of a contract between
the parties.27
Intention to create legal and enforceable relations
[128] While no fees were charged or paid as between the hospital and the
credentialed surgeon, and while the prime focus of credentialing is patient safety, the
underlying nature of the relationship has an essentially commercial objective and
component. The credentialed health practitioner needed appropriate operating
facilities and support services to perform surgical procedures upon his or her patients
27
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and both the surgeon, and the anaesthetist engaged to assist, would separately charge
the patient for their surgery and anaesthetist’s fees. The hospital providing the surgical
facilities and support services would separately invoice the health practitioner’s
patients for the use of its facilities, accommodation fees, and pharmaceuticals. As a
consequence of the relationship both parties derived financial benefit, and each relied
upon the other to carry out its functions and obligations in accordance with the terms
of their agreement.
[129] As I have noted, the Credentialing Guide refers to credentialed health
practitioners as being “contracted to Anglesea Hospital”. The guide also includes a
description of credentialing as being, “a regular, ongoing, responsive process that
commences on appointment and continues for the period of employment”, and states
that credentialing processes, “…must be fair, transparent and robust.” Furthermore,
the relationship created by credentialing is described as involving a “high degree of
trust and confidence…”.
[130] It is evident from these provisions that once credentialing status was granted a
formal and ongoing relationship would be established that required the parties to
discharge respective obligations and act towards each other in accordance with the
obligations described in the credentialing documents and generally in a manner
characterised by good faith and openness.
[131] The ongoing nature of the obligations established by the granting of
credentialing status are described in the Credentialing Guide as “Practitioner
responsibilities” and states:
The practitioner actively engages in all aspects of credentialing as a condition
of his or her employment.
….
The practitioner does not use his or her credentialed status to ‘opt out’ of
clinical responsibilities that are a requirement of his or her job description or
contract for reasons of convenience rather than competence.

[132] Having regard to the language used and the obligations established by the terms
of the credentialing documents, it is clear that the parties intended to create an
enforceable legal relationship. Anglesea’s use of the word “contract” in the

Credentialing Guide to describe the relationship supports this conclusion. The
provision of the guide which would enable Anglesea to suspend or terminate the health
practitioner’s credentialed status is also consistent with an intention to create an
enforceable legal relationship that would be susceptible to termination or suspension,
in the event of those particular circumstances arising. While the word “employment”
also appears in the Credentialing Guide, I consider it to have been used rather
informally and in context was not intended to refer to or describe an
employer/employee relationship.
Certainty of terms
[133] The credentialing documents in combination contain the contractual terms
upon which the parties respectively provided their services and facilities. The central
terms of the contract between Anglesea and Dr Appanna were that for the duration of
Dr Appanna’s credentialing he was authorised and entitled to perform surgical
procedures at Anglesea’s hospital within the scope approved by his credentialing, and
subject to the availability of its facilities, Anglesea would provide surgical theatre
facilities and support, including theatre nurses and post-operative accommodation and
care.
[134] The terms include:
(a)

The criteria, professional qualifications and information required to be
provided by an applicant seeking credentialing and the process
followed by the credentialing committee and Anglesea’s Board.

(b)

Credentialed practitioners are required to maintain their professional
registration, annual practicing certificate and professional indemnity
insurance. Failure to do so may result in their credentialed status being
terminated or suspended.

(c)

Credentialing is an ongoing process that continues throughout the
period during which a health practitioner’s credentialing is maintained.

(d)

Credentialing processes are to be conducted and undertaken in a fair,
transparent and robust manner.

(e)

The prime focus of credentialing is patient safety.

(f)

Any adverse events will be investigated by the appropriate specialist
member of Anglesea’s clinical committee and where appropriate,
referred to an external specialist for assistance.

(g)

Credentialing status will extend for a period of five years, at which time
it will be subject to review.

(h)

Credentialed practitioners are required to comply with the obligation of
monitoring their own competence and report any diminishing
competence, or circumstance that may affect their credentialed status
or scope of practice to Anglesea.

(i)

Credentialed practitioners shall not unfairly demand resources in
priority to another fellow credentialed practitioner.

(j)

Credentialed practitioners may terminate their credentialed status on
giving one month’s written notice to Anglesea.

(k)

The Credentialing Committee may terminate a practitioner’s
credentialed status at any time on the giving of three months’ notice in
writing.

[135] With regard to Anglesea’s obligation to provide facilities and services, I note
that in the section headed “Practitioner Responsibilities”, the Credentialing Guide
provides: “The practitioner does not use his or her credentialed status to unfairly
demand resources or [assert] competitive advantage over a fellow practitioner.” I
consider that this provision recognises a credentialed practitioner’s entitlement to
demand resources, but not in such circumstances or manner that is unfair to other
credentialed practitioners.

[136] Having regard to these terms and the nature of the contractual obligations upon
the parties, particularly the provisions of the Credentialing Guide stipulating that
credentialing processes are to be fair, transparent and robust those providing for a five
year credentialing term, and the requirement of written notice to terminate
credentialing status, I consider that it is apparent that once Anglesea had credentialed
a practitioner, it was bound by the terms of their contract to provide him or her with
surgical facilities and support services, provided that such facilities were not otherwise
unavailable by reason of having been allocated to other credentialed practitioners.
[137] Furthermore, I consider that the terms of the contract requiring the giving of
written notice by either party wishing to terminate a credentialing status means that
once a medical practitioner has attained credentialing status, it cannot not be
terminated other than by the giving of three months’ notice to the practitioner. Such a
period of notice is recognition of the nature of the tenure of credentialed practitioners
and is such as will enable a practitioner to seek credentialing at some other hospital or
facility. The contractual term requiring the credentialing processes to be undertaken
fairly, transparently and robustly, reflects both the primary focus of the parties on
patient safety, and also the professional and financial interests of the credentialed
practitioner who derives income in part from their use of Anglesea’s facilities.
[138]

The contractual requirement of fairness, transparency and robustness on the

part of Anglesea when carrying out processes related to credentialing requires it, at all
times, to proceed in a manner consistent with those requirements, which is yet further
recognition of the status and tenure of credentialed practitioners. While circumstances
giving rise to patient safety concerns will, at times, require immediate action and the
taking of steps that may involve the temporary suspension of a practitioner’s
credentialing status while the matter is investigated, the contractual and reputational
interests of a credentialed practitioner also require that their entitlement to fair,
transparent and robust conduct on the part of Anglesea means that it is required to also
recognise and protect the interests of the credentialed practitioner by mitigating any
adverse effects of any such actions or decisions.

Implied terms of contract
[139]

The express terms of the contract require Anglesea to investigate any adverse

events. Adverse events, including those relating to patient treatment and safety, are
required to be investigated by an appropriate specialist from the same professional
field of the credentialed practitioner, and where necessary by an independent
specialist. However, the express terms of the contract do not provide for or describe
the way in which the parties are to discharge their obligations, and in particular do not
address the means by which Anglesea is to discharge its obligation of acting with
fairness, transparency and robustness in dealing with issues relating to Dr Appanna’s
professional competence and fitness to continue as a credentialed practitioner.
[140] The court will supplement express terms of contract with implied terms where
it is necessary to do so in order to give business efficacy to the contract made by the
parties. In doing so the court is not constructing a contract for the parties, but is instead
identifying and implying unexpressed terms that the parties must necessarily have
intended as forming part of their contract.
[141] The Privy Council in BP Refinery (Westernport) Pty Ltd v Shire of Hastings
described the five prerequisites for the implication of contractual terms as follows:28
In their [Lordships’] view, for a term to be implied, the following conditions
(which may overlap) must be satisfied: (1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to the contract, so that no
term will be implied if the contract is effective without it; (3) it must be so
obvious that “it goes without saying”; (4) it must be capable of clear
expression; (5) it must not contradict any express term of the contract.

[142] The BP Refinery criteria and test were further considered by the Privy Council
in Attorney-General of Belize v Belize Telecom Ltd.29 Referring to the BP Refinery
criteria, Lord Hoffmann observed that they could be distilled into the single question
of what the instrument read as a whole against the relevant background, would
reasonably be understood to mean. He said:
The Board considers that this list is best regarded, not as a series of
independent tests which must each be surmounted, but rather as a collection
of different ways in which judges have tried to express the central idea that
28
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the proposed implied term must spell out what the contract actually means, or
in which they have explained why they did not think that it did so. The Board
has already discussed the significance of “necessary to give business efficacy”
and “goes without saying”. As for the other formulations, the fact that the
proposed implied term would be inequitable or unreasonable, or contradict
what the parties have expressly said, or is incapable of clear expression, are
all good reasons for saying that a reasonable man would not have understood
that to be what the instrument meant.

[143] The Belize approach has been approved by the Court of Appeal in New
Zealand.30 The Court of Appeal agreed that the BP Refinery criteria should not
necessarily be regarded as a cumulative list of elements all of which must be satisfied
before a term may be implied into a contract. The Court of Appeal added:31
However, each element is a useful indicator relevant to the ultimate question
of what a reasonable person would have understood the contract to mean. This
is to be construed objectively by a notional reasonable person with knowledge
of the relevant background.

[144] Applying those principles and having regard to the professional and
commercial context of the credentialing arrangements entered into by the parties, and
the reputational and financial consequences of suspension or termination, I consider
that all of the five criteria required for conditions to be implied are present and satisfied
in this case. Having regard to the express terms of contract requiring fair, transparent
and robust conduct of the credentialing processes, I consider that a reasonable person
with knowledge of the background and express terms of the credentialing documents
would readily conclude that the following terms are implicit in the contract entered
into between the parties, and that the contract would be understood to mean and
include the following:
(a)

That both parties will at all times act entirely openly and in good faith
in their dealings with the other.

(b)

That in conducting any assessment or review of the practitioner’s
credentialing application or status, Anglesea will act fairly in a manner
consistent with the requirements of natural justice.
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(c)

That Anglesea will not either terminate or suspend the practitioner’s
credentialed status without the existence of proper and sufficient
justification and reasons.

(d)

That Anglesea will notify the credentialed practitioner without delay
should any such matter capable of affecting the practitioner’s
credentialed status come to its attention.

(e)

That the credentialed practitioner will be given full details of the matter
upon which the decision to suspend or terminate his or her credentialing
status is based, and will be afforded a reasonable opportunity to
comment on and respond to any criticisms of their conduct or
professional performance before any decisions are made affecting his
credentialing status.

(f)

That Anglesea will ensure that any explanation provided by the
credentialed practitioner is considered by an appropriate expert or
experts without undue delay and will conduct itself in good faith in
considering and acting upon any expert opinions and recommendations.

(g)

That Anglesea will withdraw its suspension of the practitioner’s
credentialed status immediately should the practitioner’s conduct or
professional performance or practices be adequately explained and
justified, as complying with reasonable standards of professional
practice and performance.

(h)

That only reasonable and well-founded limitations will be imposed on
a credentialed practitioner’s scope of practice.

Analysis
Did Anglesea breach terms of the contract?
[145] The contractual term mandating fair, transparent and robust conduct on the part
of Anglesea when undertaking the credentialing process required it to provide Dr

Appanna with any information it received or was holding that had the potential to
affect the continuity of his credentialing status. In particular, Anglesea was required
to make full disclosure to Dr Appanna of any complaints it received regarding him, or
any criticisms it received regarding his surgical practices that it proposed to investigate
and to inform him of any investigatory steps it was taking or was proposing to take
which had the potential to affect his credentialed status.
[146] Furthermore, the obligation to conduct the credentialing process with fairness
required Anglesea to give Dr Appanna a reasonable opportunity to be heard in
response to any concerns or criticisms of his professional standards that could affect
his credentialed status, before it made any decisions affecting his status, and certainly
before it suspended his credentialing status.
The reference to the CRMC – 23 March 2016
[147] As I have earlier noted, during the first quarter of 2016 three of Dr Appanna’s
surgery patients were readmitted to hospital for post-operative treatment. On 22
March 2016, Ms van Praagh received an Event Reporting Form from a theatre nurse
stating that Dr Appanna had performed a procedure on one of his patients that the
nurse considered was not part of the patient consented procedure. On the strength of
the nurses’ event report and Dr Appanna’s three readmission cases, Ms van Praagh
decided to convene a meeting of the Anglesea Clinical Risk Management Committee
(CRMC) to consider the information she had assembled. Ms van Praagh and the
CRMC clearly treated the matter with some urgency, and the committee met on 23
March 2016. The CRMC considered that the information presented to it showed a
pattern of practice which raised significant patient safety concerns and it referred the
matter to the Anglesea Credentialing Committee for urgent review.
[148] Ms van Praagh elected not to notify Dr Appanna that she had referred the three
cases and the nurse’s report to the CRMC. Furthermore, although she was present
during the CRMC meeting and knew that the CRMC had referred its concerns
regarding Dr Appanna to the Credentialing Committee, Ms van Praagh did not inform
Dr Appanna what took place at the meeting or that the CRMC had decided to refer
the matter to the Credentialing Committee for urgent review.

[149] By not notifying Dr Appanna that she had assembled information regarding
three of his patients who had been readmitted to hospital for post-operative treatment,
and that she proposed to refer the information and issue of his continued credentialing
status to the CRMC for a preliminary assessment, Ms van Praagh acting on Anglesea’s
behalf breached the terms of the contract with Dr Appanna. He was entitled to be
informed that Ms van Praagh had concerns about the standard of his professional
competence; he was entitled to be provided with a copy of the written material that
she had assembled which provided and contained the grounds of her concerns; he was
entitled to be informed that she proposed to place the information before the CRMC;
and he was entitled to be informed when the CRMC was meeting and to be present
during the meeting, so that if he wished, he could make representations or submissions
to it regarding Ms van Praagh’s concerns.
[150] By not complying with any of those requirements, Anglesea was in breach of
its contract with Dr Appanna. As a result of those contractual breaches, Dr Appanna
was denied the opportunity to present a justification of his clinical decisions and
surgical procedures in relation to the three patients, and to explain why his surgery
was consistent with appropriate professional standards of medical practice.
The Credentialing Committee – 29 March 2016
[151] The Credentialing Committee met six days later on the evening of 29 March
2016. Ms van Praagh attended the meeting. The Credentialing Committee considered
the clinical records of Dr Appanna’s three patients, the nurse’s event report and an
internal audit summary of Dr Appanna’s surgical patient files to date for 2016. The
Committee heard from Dr VP Singh and Dr Ravikanti (who was a member of the
CRMC when it met on 23 March 2016) who provided advice regarding gynaecological
matters. The committee was informed that Dr Appanna was scheduled to perform a
surgical list at Anglesea on 5 April 2016. The Credentialing Committee recommended
that an independent review of Dr Appanna’s practice be obtained, and pending the
outcome of the review, that his operating privileges at Anglesea be suspended,
effective immediately.

[152] As is apparent from this narrative of events, Dr Appanna had not been informed
that the process was underway, and was not given any opportunity to be present at
either committee meeting. The CRMC’s referral of the matter for the urgent
consideration of the Credentialing Committee made it clear that the matter had serious
implications for Dr Appanna and his continued status as a credentialed practitioner
with Anglesea.
[153] During the six day interval between the CRMC meeting and the Credentialing
Committee meeting, it would have been entirely possible for Anglesea to inform Dr
Appanna of its concerns regarding his professional standards and of the decision by
the CRMC to refer the matter to the Credentialing Committee. There was also time to
provide him with copies of all relevant written material so as to ensure he was fully
informed. No such advice or information was provided to him, and he was not advised
of, or invited to attend, the meeting of the Credentialing Committee held on the
evening of 29 March.
Anglesea’s submissions regarding notice and affording an opportunity to comment
[154] Mr Fisher accepts, as he must, that Anglesea did not give any notice to Dr
Appanna prior to deciding to suspend his credentialing status on 30 March 2016. He
submits however that the requirements of fairness, transparency and robustness, will
always yield to patient safety considerations. He submits that Anglesea was in
possession of information which showed that three of Dr Appanna’s patients had
suffered major post-operative complications, all occurring during a short period. The
three cases all arose from treatment of endometriosis, and having regard to their
proximity in time were appropriately considered to be a cluster of cases involving
complications, which warranted investigation and required review of his clinical
practice and competence. Mr Fisher submits that in these circumstances, Anglesea
had no other practical option but to proceed with urgency and without notifying Dr
Appanna. He says that it was impractical and unrealistic to expect to arrange an
independent review of Dr Appanna’s three cases before Dr Appanna’s scheduled list
for operations on 5 April 2016, and the patients needed to be advised as soon as
possible that their surgery would not go ahead.

[155] Mr Fisher says that in these circumstances, Anglesea’s decision to suspend Dr
Appanna’s credentialing status without giving him any prior notice was consistent
with the purpose of patient safety which is the overriding consideration contained in
the credentialing agreement. In response to Dr Appanna’s contention that he ought to
have been given an opportunity to respond and comment on matters which could result
in suspension of his credentialing, Mr Fisher relies on the same patient safety
considerations he relies on to justify Anglesea not having given Dr Appanna any prior
notice of his suspension.
[156] Finally, on the issue of notice, Mr Fisher submits that Anglesea gave Dr
Appanna every opportunity to respond to the concerns on which the suspension
decision was based in the period after the suspension was notified to him. He says
that after Anglesea had referred the matter to the Medical Council on 26 April 2016,
it provided the Medical Council with the information relating to Dr Appanna’s
suspension to enable the Council to forward it to Dr Appanna for his comment. Mr
Fisher also refers to Anglesea’s letter to Dr Appanna of 10 November 2016 inviting
him to provide any information he considered relevant to the credentialing review
which took place in December. He submits that the credentialing review which took
place on 7 December 2016 represented an opportunity for Dr Appanna to respond to
Anglesea’s concerns on which the suspension decision had been based.
Conclusion – prior notice – opportunity to comment on reasons for suspension
[157] While Anglesea says that it acted in good faith at all times and in the interests
of patient safety, there was no pressing issue of patient safety present during these
events. Dr Appanna was not scheduled to perform his next surgical list at Anglesea
until 5 April 2016, and so there was no good reason relating to patient safety or
otherwise, why he could not have been notified of the Credentialing Committee
meeting, provided with all the relevant documents and information, invited to attend
and, if he wished, to make submissions and address the Credentialing Committee. Had
he been informed of and invited to the meeting in advance, he could have assembled
information seeking to explain and justify his surgical treatments and attended to
respond to the concerns expressed by the CRMC.

[158] By failing to notify Dr Appanna of the Credentialing Committee meeting on
29 March 2016, failing to provide him with the relevant documentation, and failing to
afford him an opportunity to present an explanation and be heard by the Credentialing
Committee, Anglesea breached the terms of its contract with Dr Appanna.
[159] When the Credentialing Committee made its recommendation to Anglesea that
Dr Appanna’s operating privileges be suspended immediately, a full week remained
before he was scheduled to perform further surgery at Anglesea. Anglesea was not
obliged to act on the Credentialing Committee’s recommendation to suspend Dr
Appanna immediately. With a further week remaining until he was scheduled to
perform further surgeries, no possible risk to his patients would arise until 5 April.
While the interests of the patients on Dr Appanna’s 5 April surgical list were of primary
concern, and required that they be given as much notice as possible of Dr Appanna’s
suspension, the week-long interval provided time for Anglesea to inform him of the
Credentialing Committee’s recommendation, and give him the opportunity to present
information to the Credentialing Committee in an attempt to address their concerns
regarding his surgical practices and his methods of treatment. By failing to use the
time remaining before Dr Appanna was due to perform his next surgeries and afford
him an opportunity to make any explanation or submissions before acting on the
Credentialing Committee’s recommendation that his credentialed status be suspended,
Anglesea failed to act fairly and transparently and thereby breached its contract with
Dr Appanna.
[160] I reject Mr Fisher’s submission that in the period following his suspension Dr
Appanna was given every opportunity to comment on the matters and concerns which
were the basis of the suspension decision.
[161] Well before Anglesea referred the matter to the Medical Council, Dr Appanna
had attempted to engage with Anglesea to seek reinstatement of his credentialing
status. When he was given the letter dated 29 March 2016 advising him of his
suspension, Dr Appanna immediately requested an opportunity to meet urgently with
the Credentialing Committee. He was told by Ms van Praagh that such a meeting was
not possible. When he asked her for information relating to the details and reasons for

the suspension decision and as to the composition of the Credentialing Committee, Ms
van Praagh said that he was not entitled to that information.
[162] Dr Appanna wrote a detailed letter to Ms van Praagh on 10 April 2016 in which
he requested the Credentialing Committee to reinstate his credentialing status. In this
letter he specifically addressed the cases of the three patients, which had been
readmitted following surgery, referred to in Anglesea’s suspension letter of 29 March,
and set out a detailed explanation of the clinical presentations and justification for the
surgical procedures he had employed in each case. He explained that during the 2015
year he had performed 44 surgical procedures at Anglesea, 30 of which involved major
laparoscopic surgeries, with only one case involving a moderate complication
requiring re-admission to hospital. He further explained that overall in 2015 he had
performed 101 surgical procedures, 76 of which were laparoscopic majors, with a
single case involving a major complication. Dr Appanna complained in his letter that
the suspension decision was premature and unfair, and that he had been given no
opportunity to respond, even briefly, to the concerns which had led to the decision to
suspend him. He requested an opportunity to provide further information and to meet
with the Credentialing Committee as soon as possible following his return from
holiday overseas to New Zealand.
[163] Dr Appanna also forwarded independent expert opinions from Dr Jacobson and
Professor Johnson to Ms van Praagh on 23 April 2016 which was during the time that
she was engaged in discussions and correspondence with the Registrar of the Medical
Council. Despite both expert reports concluding that the three cases on which the
suspension decision was based did not suggest a systemic problem with Dr Appanna’s
practice, or represent a departure from accepted standards for gynaecological practice,
Anglesea refused to agree to allow him to meet with the Credentialing Committee,
while awaiting the outcome of the Medical Council’s investigation. The opportunity
afforded Dr Appanna in November 2016 arose some seven months after his
suspension, by which time he had already suffered the adverse financial and
reputational effects of the suspension and had already had his credentialing reinstated
by the interim mandatory injunction.

[164] In short, none of the matters relied on by Mr Fisher in fact represent instances
of Anglesea providing Dr Appanna with “every opportunity” to respond to the
concerns on which the suspension decision was based. To the contrary, every attempt
he made to provide Anglesea with an explanation and justification of his surgical
treatments of the three patients appears to have been ignored by Anglesea, while it
focused first on arranging its own external review, then on awaiting the Medical
Council decision, and thereafter on a review by another Credentialing Review
Committee.
Anglesea submissions regarding delay in arranging an independent review
[165] Mr Fisher submits that Anglesea did obtain an independent review by engaging
Dr Edmonds who produced a comprehensive report dated 10 November 2016. He
submits that when consideration is given to the length of time taken by Anglesea to
arrange Dr Edmonds’ independent review, it should be noted that Ms van Praagh had
approached and was turned down by all four O & G specialists during April 2016. It
was against that background that Ms van Praagh then approached the Registrar of the
Medical Council who suggested that Anglesea formally notify the Medical Council of
Dr Appanna’s suspension, which was done on 26 April 2016. Mr Fisher notes that the
Medical Council’s process took a long time, and as the decision it made did not address
and answer the concerns Anglesea had based the suspension decision on, and given
the onerous obligations on Anglesea with regard to patient safety, it could not allow
Dr Appanna to perform surgery at the hospital without first completing the
independent review that it had initiated at the time of the suspension.
[166] Mr Fisher submits that in light of the attempts made by Anglesea to appoint a
suitable person to conduct the review and having regard to the time taken up by the
Medical Council investigation, it would hardly be fair to suggest that Anglesea had
not acted in good faith and without reasonable expedition in arranging and obtaining
an independent review. Finally, on this issue, Mr Fisher submits that Dr Appanna
contributed to the delay by failing or refusing to provide details of the reasons for his
suspension from the Southern Cross Hospital until 1 September 2016 when the
information was provided.

[167] In relation to the question of whether Dr Appanna failed to provide Anglesea
with any documents dealing with the reasons for the suspension of his credentialing
status at Southern Cross Hospital, it is appropriate to note that at all times Anglesea
held Dr Appanna’s written authority to obtain any such information directly from
another party such as Southern Cross. The Credentialing and Defining Scope of
Practice Agreement signed by Dr Appanna and dated 22 November 2013, included the
following clause:
I authorise AH [Anglesea Hospital] to make enquiries and obtain information
from other sources including persons and institutions referred to above when
necessary for decisions on my credentialed status or scope of practice. I
consent to these persons and institutions providing any such information
required by AH.]

[168] It was therefore always open to Anglesea to act on the strength of that written
authority and to obtain the information they considered relevant to Dr Appanna’s
credentialing status, directly from Southern Cross Hospital.
[169] The terms of the contract mandating fair, transparent and robust conduct in
relation to credentialing required Anglesea to arrange the impartial external review of
Dr Appanna’s three patient cases without undue delay. The reason for urgency and the
avoidance of undue delay was obvious. Dr Appanna’s professional livelihood would
be adversely affected by any inability to conduct surgery at Anglesea, and a suspension
would also be likely to have a significantly harmful effect on his professional
reputation.
Failure to undertake an independent review and electing to lodge a complaint with the
Medical Council
[170] During early April 2016 Ms van Praagh approached several O & G surgeons
but was unable to find anyone willing or available to undertake the review. Her
conversation with the Registrar of the Medical Council, Mr David Dunbar, on 21 April
2016, resulted in Anglesea formally notifying the Council of Dr Appanna’s
credentialing suspension so as to trigger the process whereby the Medical Council
would treat the notification as a complaint and conduct a review of Dr Appanna’s
practice. At Mr Dunbar’s request Ms van Praagh provided the Medical Council with

details of the three cases which had been considered by the Credentialing Committee
in deciding Dr Appanna’s suspension.
[171] Having referred the matter to the Medical Council, Ms van Praagh proceeded
on the basis that the Council was “now charged with the responsibility of conducting
a review of the matter and making a decision as to how best to proceed”. As a
consequence, she decided to discontinue her own efforts to find someone suitable to
undertake the review, and to await the Medical Council’s decision.
[172] This decision to abdicate responsibility in favour of the Medical Council
process was taken just three weeks after Anglesea’s decision to suspend Dr Appanna’s
credentialing status on the basis that an independent external review would be
undertaken. Dr Appanna was not advised by Anglesea that it had discontinued its
efforts to arrange an external review of the grounds for his suspension until Ms van
Praagh wrote to him on 11 May 2016 declining his request to be permitted to resume
surgery at Anglesea under the supervision of another doctor. In her response she
informed him that Anglesea had referred the matter to the Medical Council and
concluded:
Until the Medical Council has conducted its review and given us the advice
we need, we are simply not able to accede to the request that has been made.

[173] By electing to await the outcome of the Medical Councils’ investigation, and
discontinuing its own efforts to arrange for an external review, Anglesea had
substituted a determination by the Medical Council for its own external review, and
had thereby accepted that such delays as would necessarily result from the Medical
Council investigation and decision were acceptable, notwithstanding the adverse
effects of further delay on Dr Appanna. In explaining this development to Dr
Appanna, Ms van Praagh clearly implied that Anglesea would be relying on the
Medical Council’s decision as determining the credentialing issues that were
previously intended to be determined by an independent review. Ms van Praagh gave
no indication that Anglesea was merely suspending its process of arranging for an
independent review.

[174] Accordingly, by referring the very same matters to the Medical Council that
had been the basis of the decision to suspend Dr Appanna, Anglesea had effectively
substituted the Medical Council’s investigation of its complaint, for the external
review that it was required to undertake. Moreover, by electing to substitute the
Medical Council investigation of its complaint for its own process and maintaining Dr
Appanna’s suspension during whatever time was required for the Medical Council
process to be undertaken, Anglesea had embarked on a process that would inevitably
result in an extended period of suspension before a final decision was made.
[175] Despite the consequences of delay for Dr Appanna, and despite Ms van
Praagh’s advice to him that Anglesea was doing everything it could to bring the matter
to a conclusion “at the earliest date”, Anglesea did not in fact proceed with any sense
of urgency. This is evident from the sequence of events that followed Anglesea’s
complaint and reference of the matter to the Medical Council. Having informed the
Medical Council of Dr Appanna’s suspension on 26 April 2016, and being requested
by the Medical Council to provide further information on 27 April 2016, it was not
until 6 May 2016 that Anglesea forwarded the requested detailed patient and internal
audit information. Anglesea was advised by the Medical Council on 10 May 2016,
that depending on the view of the matter taken by the Council’s Complaints Triage
Team, and following consideration by the full Council at its meeting on 14 and 15 June
2016, the determination of the matter could take up to four to six months. Anglesea
made no request to the Medical Council for urgency.
[176] Furthermore, despite the obvious and pressing need for urgent action to
determine whether the suspension should be maintained or revoked, Anglesea’s
management of the process of arranging for an independent review to be held involved
a succession of ineffective and ill-considered measures which I find resulted in an
extended, undue and unjustifiable delay. Moreover, by discontinuing its independent
review and by accepting the extended time and delay involved in the Medical Council
processing its complaint, Anglesea committed a further breach of the terms of its
contract with Dr Appanna. These terms entitled him to have his suspension reviewed
without undue delay and in accordance with a process controlled and undertaken by
Anglesea itself in order to discharge its obligation of a fair and robust process.

Declining to consider independent expert opinions supporting Dr Appanna
[177] As I have noted above, on 23 April 2016 Dr Appanna provided Ms van Praagh
with copies of the expert opinions of Professor Neil Johnson and Dr Jacobson. Dr
Jacobson is a consultant gynaecologist and Clinical Lead for Gynaecology at the Mater
Hospital in Brisbane, Australia. Professor Johnson is in private gynaecological
practice at Auckland Gynaecology Group, and is the Deputy Medical Director at
Repromed Auckland.
[178]

It is also significant that following its decision to suspend Dr Appanna,

Anglesea declined all his requests for a meeting with the Credentialing Committee to
provide an explanation and justification of his surgical treatments of the three patients
whose cases provided the basis of Anglesea’s concerns. The obdurate nature of
Anglesea’s attitude was maintained notwithstanding the two independent expert
opinions provided by Dr Appanna.
[179] In his report Professor Johnson said that having reviewed the medical notes for
the three cases he was unable to find any departure from the standards of
gynaecological practice in two of the cases, and in relation to the third case was of the
opinion that it was debatable whether there was a “mild departure” from the requisite
standard of care.
[180] In his report Dr Jacobson concluded by saying:
Most importantly, in all [three] cases, the complications were recognized and
managed appropriately. I do not think that these cases suggest a systematic
problem with Dr Appanna’s practice.

[181] Given Professor Johnson’s and Dr Jacobson’s opinions, it ought to have been
clearly evident to Anglesea from 23 April 2016, that the basis of the Credentialing
Committee’s decision to suspend Dr Appanna was being challenged by two highly
qualified and experienced gynaecologists. Having regard to the authority and cogency
of those opinions and to the seriously detrimental consequences of the suspension for
Dr Appanna, there was clearly a pressing and urgent need for Anglesea to arrange and
complete the proposed review without delay.

[182] Mr Fisher submits that Anglesea did not ignore the two opinions. He says that
when Anglesea engaged Dr Simon Edmonds, it provided the reports of Professor
Johnson and Dr Jacobson to him for his consideration in the preparation of his own
report. As I have earlier noted, Dr Edmonds was not engaged by Anglesea until 18
August 2016, by which time there had already been a significant delay on the part of
Anglesea progressing and arranging a review. Apart from the clear support the two
independent opinions provide for Dr Appanna’s professional standards, in my view,
the real significance of these reports provided to Anglesea on 23 April 2016, is that
they ought to have galvanised Anglesea into proceeding with urgency to arrange a
review.
Anglesea disregards the Medical Council decision
[183] Having received details of Anglesea complaint from the Medical Council on
11 May 2016, Dr Appanna responded promptly with his comments by letter of 23
May 2016. In his reply Dr Appanna addressed the cases of each of the patients referred
to in Anglesea’s complaint. The response was considered by the Medical Council at
its meeting on 14 and 15 June 2016, and Dr Appanna was advised that the Council had
concluded that there were no reasons to impose any restrictions on his practice. There
was some initial uncertainty surrounding the Medical Council’s decision arising from
it deferring further consideration of the matter pending the obtaining of information
regarding the termination of Dr Appanna’s credentialing arrangements with Southern
Cross Hospital. However the initial uncertainty was soon removed by the Medical
Council in its letter to Anglesea of 24 June 2016 in which it advised that having
considered Dr Appanna’s submissions at its meeting on 14 and 15 June 2016, the
Council did not consider that the information raised “any concerns about public health
and safety”, and there were “no grounds at present to limit or restrict Dr Appanna’s
practice”.
[184] Instead of accepting the Medical Council’s determination of the complaint as
effectively also determining the external review issues, Ms van Praagh and Anglesea
refused to reinstate Dr Appanna’s credentialing status. In response to Dr Appanna’s
request for the Credentialing Committee to be reconvened urgently so as to reinstate
his credentialing status and permit him to conduct a surgical list on 28 June 2016, Ms

van Praagh explained that she was unable to convene the Committee until the
following week. This stands in contrast to the urgency with which Ms van Praagh and
Anglesea acted in March 2016, when initially considering the concerns surrounding
Dr Appanna’s surgical competence.
[185] The decision of the Credentialing Committee to maintain and continue Dr
Appanna’s suspension pending receipt of the Medical Council’s final decision, failed
to recognise that the Medical Council had decided that the very same information and
issues upon which the suspension decision had been made by Anglesea, did not in its
view give rise to any concerns about Dr Appanna’s fitness to practice. In these
circumstances, the decision to disregard the Medical Council’s decision and continue
Dr Appanna’s suspension was clearly unjustifiable.
[186] Rather than accept the Medical Council’s decision, Ms van Praagh and
Anglesea adopted what can only be described as a rather obstinate attitude to Dr
Appanna’s reinstatement. Such an attitude is evident and reflected in the
correspondence from the Deputy Registrar of the Medical Council to Ms van Praagh
of 7 July 2016, when he repeated his earlier advice that the Council had no information
that would lead it to believe that Dr Appanna posed a risk of harm to the public such
that immediate action needed to be taken.
[187] Following its meeting on 9 and 10 August 2016 the Medical Council wrote
again to Ms van Praagh. In a letter dated 19 August 2016 the Council advised that it
had decided to take no further action regarding the concerns raised by Anglesea and
Southern Cross regarding Dr Appanna.
[188] The actions of Anglesea in disregarding the conclusion reached by the Medical
Council on the same matters as were the basis of the decision to suspend Dr Appanna
was contrary to, and in breach of its contractual obligation of acting fairly. In this
context, fair conduct in relation to the credentialing process required Anglesea to act
consistently and in accordance with the Medical Council’s decision which meant that
there was no longer any basis for Dr Appanna’s continued suspension. Ms van Praagh
had previously advised Dr Appanna that Anglesea was unable to consider reinstating
his credentialing until the Medical Council, “has concluded its review and given us

the advice we need.” Having adopted the position that the issues upon which the
suspension decision was based were to be reviewed by the Medical Council, Anglesea
breached its contractual obligation to treat Dr Appanna fairly by not adhering to its
expressed intention to await and act on the Medical Council decision.
Dr Appanna is reinstated by order of the High Court
[189] Dr Appanna commenced this proceeding on 2 August 2016 seeking injunctive
relief and an order directing Anglesea to reinstate his credentialing status. By that time,
well over a month had passed since the Medical Council had advised Anglesea that it
did not believe Dr Appanna posed a risk of harm to the public requiring immediate
action to be taken to protect the public.
[190] Having decided to disregard the Medical Council’s decision, Anglesea
resumed its efforts to arrange an external review. It decided in mid-August 2016 to
reconvene its Credentialing Committee to further consider the same three patient cases
together with some additional matters. This proposal would add to and broaden the
scope of its criticisms of Dr Appanna. Anglesea’s proposal that the Credentialing
Committee be comprised of doctors who had either been members of the Committee
that recommended suspending Dr Appanna, or who had provided medical opinions to
the Committee, was unsurprisingly firmly rejected by Dr Appanna and his solicitors.
They repeated the request that Dr Appanna be reinstated immediately.
[191] As I have earlier noted, on 18 August 2016, Anglesea engaged Dr Edmonds to
act as an independent expert to review and express his opinion on Dr Appanna’s
clinical management of the three cases that had been the subject of and basis for the
Credentialing Committee’s decision to suspend him. Dr Edmonds’ engagement came
almost five months following the decision to suspend Dr Appanna’s credentialing
status, and four months after Anglesea had discontinued its efforts to arrange an
independent review of the suspension decision. That four month period of inactivity
and delay on Anglesea’s part was yet a further breach of its contract with Dr Appanna.
[192] On 6 October 2016, this Court granted Dr Appanna’s application for an interim
injunction and ordered that his credentialing status and operating privileges be
reinstated pending further order of the Court. Dr Appanna thereafter endeavoured to

re-establish a constructive working relationship with Anglesea and resume carrying
out surgical procedures at the hospital but encountered difficulties when a number of
Anglesea theatre nurses were unwilling to work with him. The nurses explained that
they had concerns regarding Dr Appanna’s surgical practices. Ms van Praagh arranged
for the nurses to present their reasons by means of interviews conducted by an
independent person, and suggested that Dr Appanna be accompanied by another O &
G surgeon to assist him when he undertook his major surgical procedures.
[193] Although Dr Appanna was able to arrange and conduct surgeries on 31 October
and 1 November 2016, he continued to encounter problems as a consequence of the
Anglesea nurses’ unwillingness to work with him in theatre.
The first credentialing review – December 2016
[194] Against that background Anglesea proceeded with its plans to conduct a review
of Dr Appanna’s credentialing status. The first credentialing review encompassed a
further review of Dr Appanna’s clinical decision making and professional practice in
relation to four specific cases (including the three patient cases upon which the original
decision to suspend him was based) and other matters including his alleged failure to
disclose his suspension of operating privileges by Southern Cross.

This first

credentialing review was held on Wednesday, 7 December 2016, and was conducted
by two independent medical practitioners, Dr John Tait and Mr Neville Strick. The
Review Committee considered Dr Simon Edmonds’ report, Dr Appanna’s written
commentary and response to that report as well as reports by four other doctors who
had reviewed Dr Appanna’s patient cases.
[195] At the conclusion of this process the Review Committee recommended that Dr
Appanna’s credentialing status be reinstated for a period of eight months, and that he
be required to operate with another gynaecologist present in theatre when performing
major surgery. Despite imposing those conditions, the Review Committee considered
Dr Appanna to be suitably qualified to be credentialed to perform surgical procedures
at Anglesea. The recommendations of the Review Committee were adopted by the
Anglesea Board at its meeting on 15 December 2016.

[196] The detailed examination and review of Dr Appanna’s patient cases and his
surgical procedures and practices undertaken by the Review Committee provided an
independent and authoritative view regarding Dr Appanna’s competence and the risk
that his professional practices presented to his patients. The Review Committee’s
findings although involving consideration of a broader range of matters and issues
than had been considered by the Credentialing Committee in March 2016 were
substantially in accordance with the findings of the Medical Council, and confirmed
what Dr Appanna had maintained from March 2016, namely that he was competent,
and that the three post-operative readmission cases reviewed by the Credentialing
Committee which recommended his suspension in March 2016, did not in fact indicate
any lack of professional competence on his part.
[197] In my view the Medical Council decision and the Review Committee’s
decision in December 2016 clearly demonstrates that Anglesea’s decision to suspend
Dr Appanna’s credentialing status on 29 March 2016, without first affording him an
opportunity to be heard and respond to the criticisms of his surgical practices, and by
failing to act without undue delay to arrange an independent review, caused him
substantial prejudice. Had Anglesea offered and afforded Dr Appanna the opportunity
to respond to concerns or criticisms of his surgical practices in relation to the three
patients under examination in March 2016, it is clear that he could and would have
provided a substantive response which justified and explained his conduct of those
surgical procedures as consistent with appropriate and proper standards of professional
competence. In stark contrast to the delay and inertia which characterised Anglesea’s
actions, once Dr Appanna was informed of the nature of the allegations being made
against him, he was able to engage independent experts to review the cases, and
present their reports within a matter of weeks to Anglesea. In his initial report of 23
April 2016 Professor Johnson said that in respect of two of the three cases he was
unable to find any departure from accepted standards of gynaecological practice, and
as regards the third case in his opinion it is debatable whether there was a mild
departure from the requisite standard of care. This opinion which was substantially
shared by the Review Committee following its review in December 2016, illustrates
that the Credentialing Committee’s suspension decision in March 2016 suffered both
from the haste with which it was made, and the incomplete information on which it
was based.

Failure of Anglesea to provide nursing staff
[198] Dr Appanna submits that following reinstatement of his credentialing status
pursuant to the Court order in October 2016, Anglesea breached the terms of the
contract by failing or refusing to provide him with appropriate nursing support to
enable him to operate at the hospital.
[199] As earlier described, in the period following the Court order reinstating Dr
Appanna’s credentialing status, difficulties arose with some Anglesea nursing staff
being unwilling to work in theatre with Dr Appanna. This situation appears to have
arisen from concerns held by some of the Anglesea nursing staff regarding some
surgical practices or methods employed by Dr Appanna. Ms van Praagh initially
endeavoured to overcome the problem by engaging nurses via agencies to assist during
Dr Appanna’s surgery lists. She also arranged for the Anglesea nurses to be
interviewed by an independent person regarding the basis of their concerns. The
situation led to Ms van Praagh arranging for a former Anglesea theatre nurse to assist
Dr Appanna during surgery, while Dr Appanna himself arranged his own surgical
assistant.
[200] This situation caused ongoing tension between Dr Appanna and Anglesea, with
Dr Appanna contending that Anglesea was required to provide a scrub nurse and
theatre nurse to assist him during his surgery. Dr Appanna sought to address the
problem by suggesting that Anglesea arrange for him to meet with the nurses to discuss
their concerns. Ms van Praagh engaged a facilitator to guide the discussion and a
meeting between Dr Appanna and a number of the Anglesea nursing staff was held on
9 May 2017. At the conclusion of the facilitation meeting one of the senior Anglesea
nurses indicated her willingness to work in theatre with Dr Appanna, and other
Anglesea nurses were also prepared to work in circulation nurse roles with Dr
Appanna.
[201] There is no evidence that the position taken by the nurses was based on
anything other than their own independent concerns, and there is certainly nothing in
the evidence to suggest that Anglesea was responsible for the position taken by the
nurses on these issues. To the contrary, it is clear that Ms van Praagh took appropriate

steps in attempting to resolve the issues raised by the nurses so as to enable Anglesea
to provide Dr Appanna with the nursing support he required for conducting his surgical
lists at the hospital. Furthermore, it is clear that for whatever reasons, the essential
relationship of mutual confidence between the nurses and Dr Appanna had
deteriorated and that he bore some responsibility for the situation and that both he and
Anglesea had the responsibility of endeavouring to restore it.
[202] Accordingly, I find that Anglesea did not breach its contract with Dr Appanna
by being unable to provide nursing staff to assist him during his surgery lists conducted
at the hospital.
Credentialing condition requiring presence of another surgeon
[203] Dr Appanna further alleges that the condition imposed by the Credentialing
Committee upon reinstating his credentialing status requiring him to have another
surgeon present during major surgery, was yet another breach of the contract.
[204] In December 2016 the Credentialing Committee comprising Dr Neville Strick
and Dr John Tait recommended that Dr Appanna be credentialed to operate at Anglesea
for a period of eight months subject to a number of conditions including, that he be
required to operate with another gynaecologist present when performing major
surgery. The committee further recommended that within two months of the expiry of
the eight month period, an informal review of Dr Appanna’s practice would be
undertaken to determine whether a further review of his credentialing status was
necessary. The Committee’s recommendations were subsequently adopted and
approved by the Board of Anglesea.
[205] The subsequent informal review after the eight month period was held on 29
August

2017. The

Credentialing

Committee

considered

references

from

gynaecologists who had operated with Dr Appanna over the preceding eight months
and reviewed a log of the surgical procedures he had undertaken over that time. The
Credentialing Committee stated that it considered Dr Appanna to be a competent
surgeon, but nevertheless recommended that his credentialing be subject to conditions
which included a requirement that he have an experienced gynaecologist present with
him when performing certain specified major operations. The Board of Anglesea

adopted and approved the committee’s recommendations and notified Dr Appanna.
Following the review, Dr Appanna wrote to the Chair of Anglesea. In his letter dated
3 October 2017, he referred to the condition imposed by the Credentialing Committee
requiring him to have another surgeon present whilst he performed major operations.
He said that while he did not accept that the condition was necessary from a safety
perspective, and while it caused significant inconvenience and expense, he was happy
to proceed on that basis and abide the condition so as to prove himself to the Anglesea
nursing staff, and restore their confidence in him.
[206] Dr Appanna wrote to the Chair of Anglesea and Ms van Praagh on 12
December 2017 noting the terms of the Credentialing Committee’s recommendations,
saying that he was in agreement with the recommendations, was happy with them, and
committed to complying with them.
[207] It is clear that the conditions imposed by the Credentialing Committee
requiring the presence of another gynaecologist during Dr Appanna’s performance of
major operations was considered by that committee to be a necessary and prudent
measure to address the issues and concerns that had arisen regarding Dr Appanna. He
himself agreed to comply with the conditions, and to work to restore his relationship
with the Anglesea theatre nurses. The imposition of such conditions do not amount to
a breach of the contract between Dr Appanna and Anglesea.
Summary of breaches of contract
[208] While there are number of separate failures by Anglesea to comply with the
terms of the contract it entered into with Dr Appanna, it is convenient that they be
collected as set out below. To summarise, I find that Anglesea’s management of the
process was in breach of the contract between it and Dr Appanna in the following
respects:
(1)

By failing to notify Dr Appanna immediately once it had conducted an internal
audit of his major surgical operations during 2016 and had concluded that the
cluster of three patients requiring post-operative treatment appeared to indicate
a lack of professional competence. Having assembled that information and
reached a tentative conclusion to that effect, Anglesea and Ms Van Praagh were

required by the contractual obligation of fair, transparent and robust conduct
to immediately inform Dr Appanna of their view and provide him with the
relevant information. Anglesea was further required to inform Dr Appanna of
its intention to refer the matter to its CRMC and offer him the opportunity of
attending before the CRMC to present any submissions or explanations
relevant to their consideration of his cases.
(2)

Similarly, Anglesea were required to inform Dr Appanna prior to the meeting
of the Credentialing Committee on 29 March 2016 and offer him the
opportunity of appearing before the Credentialing Committee to make any
submissions or give any explanation regarding his clinical management of his
patient cases under review. Anglesea’s failure to notify Dr Appanna and afford
him the opportunity of attending before the Credentialing Committee was also
in breach of the contract with him.

(3)

Anglesea’s act of suspending Dr Appanna’s credentialed status was itself in
breach of the contract with him.

(4)

By failing to act promptly and without delay to arrange an external review of
the grounds and justification for his suspension.

Having suspended Dr

Appanna’s credentialing status, the terms of the Credentialing Committee
required Anglesea to act promptly and without delay to examine and confirm
the existence of grounds justifying his suspension or to withdraw his
suspension and reinstate him. The effect of this breach was compounded by
Anglesea’s decision to discontinue its own efforts to arrange for an
independent external review of Dr Appanna’s cases in favour of proceeding
with a complaint to the Medical Council. Anglesea accepted an extended
duration of Dr Appanna’s suspension when it was incumbent upon itself to
arrange for and conduct an independent external review. Furthermore, having
elected to proceed by way of a complaint to the Medical Council, Anglesea
further delayed matters by disregarding the Medical Council’s decision and
embarking upon a revived process of credentialing review that concluded with
the Credentialing Review Committee’s decision in December 2016,
recommending Dr Appanna’s credentialing reinstatement. Anglesea’s

management of the process of arranging an external review failed to recognise
that it held the responsibility for arranging the external review and was
characterised by a lack of urgency. Anglesea’s failure to manage the process of
arranging an external review promptly and without undue delay was in breach
of the terms its contract with Dr Appanna.
Damages (breach of contract)
Damages claimed by Dr Appanna
[209] Dr Appanna says that Anglesea’s breaches of contract have caused him to
suffer significant direct financial losses coupled with substantial damage to his
professional reputation as an obstetrician and gynaecologist. He seeks damages as
follows:
(a)

The sum of $500,000 for irreparable damage and harm caused to his
professional reputation.

(b)

For pecuniary loss of actual professional income:
(i)

$65,565 for loss of his surgeon’s fees relating to surgeries
arranged and scheduled to be undertaken as at the date of his
suspension, which by reason of the suspension he was unable to
perform.32

(ii)

$454,589 for loss of actual income during the financial year
ending 31 March 2017, caused by reason of his inability to
perform surgery at Anglesea.

(iii)

$3,221,538 representing an annual loss of income of $322,153
for a period of 10 years.
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The amount claimed at (b)(i) for actual loss of surgery income, is included in the amount claimed
at (b)(ii) for Dr Appanna’s prospective loss of income during the financial year ending 31 March
2017.

(c)

$50,000 by way of general damages in recognition of the harmful
effects, stress and anxiety caused by Anglesea’s breaches of contract.

Applicable legal principles
[210] In order to recover damages for breach of contract the plaintiff must satisfy the
Court, on the balance of probabilities, that the breach caused the harm complained of,
and that such harm is not too remote. In some cases, in addition to proving that the
damage was not too remote, the plaintiff will also need to show that the defendant can
reasonably be regarded as having assumed responsibility for the type of loss
complained of.
[211] Once those essential requirements are proven, a further question concerning
whether the plaintiff has undertaken sufficient steps to mitigate the damage they have
suffered may arise.
[212] In terms of the requirement of causation, the breach does not need to be the
sole cause, provided that it was the “effective”, “dominant” or a “substantial” cause of
the plaintiff’s loss.33
[213] As to remoteness, the classic statement of principle concerning recovery of
damages for breach contract is set out in Hadley v Baxendale.34 The leading case
providing a modern restatement of that principle is Czarnikow v Koufos (The Heron
II), where Lord Reid said:35
The crucial question is whether, on the information available to the defendant
when the contract was made, he should, or the reasonable man in his position
would, have realised that such loss was sufficiently likely to result from the
breach of contract to make it proper to hold that the loss flowed naturally from
the breach or that loss of that kind should have been within his contemplation.

[214] Lord Reid observed that the type of loss must be of a kind which was “not
unlikely” to result from the breach, and further said that:36
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Galoo v Bright Grahame Murray [1994] 1 WLR 1360 at 1374-1375.
Hadley v Baxendale (1854) 9 Ex 341 at 355.
Czarnikow v Koufos (The Heron II) [1969] 1 AC 350 at 385.
At 383.

“…the words ‘not unlikely’ [denote] a degree of probability considerably less
than an even chance but nevertheless not very usual and easily foreseeable.

[215] If the defendant ought to have contemplated a particular kind of loss, it is
irrelevant whether they also contemplated the extent of that loss.37
[216] In Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas) Lords Hope
and Hoffman held that it was not always sufficient that a particular kind of loss was
“not unlikely” to result, if it was not reasonable to assume that the defendant had
undertaken responsibility for it.38 The learned authors of Chitty on Contracts suggest
that this is an additional requirement to the ordinary principle of remoteness.39 Cases
considering the point since The Achilleas was decided tend to suggest that Hadley v
Baxendale is the norm and this additional requirement will only be relevant in
exceptional, or unusual circumstances.40
[217] Provided causation, remoteness and, if applicable, a reasonable assumption of
responsibility are proven, a plaintiff will be disentitled to recover damages for any part
of its loss, consequent on the defendant’s breach, which would not have been suffered
had the plaintiff taken reasonable steps to mitigate.41 The defendant bears the onus of
satisfying the Court such steps could have been taken, and in fact were not taken.
[218] Damages for loss of reputation are not normally awarded for a breach of
contract, since protection of reputation is the role of the tort of defamation.42 However,
The House of Lords decision of Malik v Bank of Credit and Commerce International
SA is authority for the proposition that if it was in the reasonable contemplation of the
parties that future financial loss was not unlikely to result from a breach of contract
that causes injury to the plaintiff’s reputation, and such losses are sustained in
consequence of that breach, then in principle damages in respect of that loss are
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H Parsons (Livestock) Ltd v Uttley Ingham & Co Ltd [1978] QB 791 at 804, 805 and 813.
Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas) [2008] UKHL 48, [2009] 1 AC
61.
H G Beale Chitty on Contracts (33rd ed, Sweet & Maxwell, Croydon (UK), 2018) at [1889] –
[1890].
See the discussion in Sylvia Shipping Co Ltd v Progress Bulk Carriers Ltd [2010] EWHC 542
(Comm), [2010] 2 Lloyd’s Rep 81 at [40] – [51].
British Westinghouse Electric Co Ltd v Underground Electric Rys [1912] AC 673 at 689.
Lonrho PLC v Fayed [1993] 1 WLR 1489 (CA) at 1496.

recoverable.43 This is despite the fact that special damages are also recoverable in a
suit for defamation.44
[219] General damages will not ordinarily be awarded for breach of contract. The
rule was set out by the House of Lords in Addis v Gramophone Co Ltd45 and reaffirmed
almost a century later by House of Lords in Johnson v Gore Wood & Co.46 As Lord
Bingham in the latter case of Johnson said:47
The general rule laid down in Addis v Gramophone Co Ltd was that damages
for breach of contract could not include damage for mental distress. Cases
decided over the last century established some inroads to that general rule…
But the inroads have been limited.

…
It is undoubtedly true that many breaches of contract cause intense frustration
and anxiety to the innocent party. I am not, however, persuaded… that the
general applicability of Addis v Gramophone Co Ltd should be further
restricted.

[220] The exception to the ordinary rule against general damages can be broadly
stated as being where the purpose of the contract is to provide pleasure, relaxation,
peace of mind or freedom from molestation, damages will be awarded to a successful
plaintiff who proves that the defendant failed to provide the promised benefit, or where
a result contrary to that promised is instead procured.48
Quantification of loss of income
[221] Both Dr Appanna and Anglesea called expert evidence from forensic
accountants addressing the issue of quantification of Dr Appanna’s losses.
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Malik v Bank of Credit and Commerce International SA [1998] AC 20 at 37.
At 40.
Addis v Gramophone Co Ltd [1909] AC 488.
Johnson v Gore Wood & Co [2002] 2 AC 1.
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Watts v Morrow [1991] 1 WLR 1421 at 1445.

Dr

Appanna relies on the evidence of Mr Robert Braithwaite,49 and Anglesea relies on the
evidence of Mr Eric Lucas.50
Surgeries scheduled at time of suspension
[222] Mr Brathwaite calculates the total amount of fees for the surgeries booked and
scheduled as at the date of Dr Appanna’s suspension on 30 March 2016 as being
$65,565 (exclusive of GST). In calculating this sum he examined the fee quotes that
had been issued by Dr Appanna for surgical procedures scheduled during 2016, the
last in time being scheduled for 4 October. On the basis that it is reasonable to assume
that Dr Appanna would have performed all the quoted and scheduled surgeries, and
which by reason of his suspension were necessarily referred to an alternative surgeon,
Mr Braithwaite calculates that the total of lost surgeon’s fees is $65,565. He does not
include other income that would have been earned by charging for surgical supplies
as costs would have been incurred in relation to those charges and the net sum involved
would be modest.
[223] Mr Lucas does not challenge the composition of the $65,565 calculation,51 but
he notes that as at 30 March 2016 when he was suspended, Dr Appanna was scheduled
to perform only two patient surgeries on 5 April 2016, with the remaining surgeries
booked for May and later. On the assumption that Dr Appanna would be able to
undertake those surgeries at an alternative private hospital, Mr Lucas makes no
allowance for loss in relation to them.
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Mr Braithwaite is a Chartered Accountant, in private practice in Hamilton. He is a former Partner
at KPMG New Zealand (14 years) with experience as an auditor in Canada and the UK. He has
been engaged in the provision of accounting, valuation and taxation advice since 1981, and has
extensive experience in profit calculations and quantification of economic loss.
Mr Lucas is a Chartered Accountant and Fellow of the Institute of Chartered Accountants in
England and Wales and the New Zealand Institute. He is a partner at PwC Auckland, in that firms
Corporate Finance and Forensic Services departments. He specialises in investigatory work,
dispute resolution and complex valuation and is responsible for PwC’s and has previously given
expert evidence in the High Court and at arbitrations and mediations.
It is necessary to note however that the $65,565 was included in the sum calculated by Mr
Braithwaite as representing the fees income loss suffered by Dr Appanna during the year of his
suspension.

2016-2017 Financial year
[224] In order to assess Dr Appanna’s expected level of fee income during the
2016/2017 financial year during which he was suspended, Mr Braithwaite undertook
a review of his fee income during the three previous financial years. He concludes that
having regard to some unusual factors which impacted the fee income in each of those
three financial years, it is appropriate to adopt a figure of $1.0M. In addressing the
same issue, Mr Lucas reviewed Dr Appanna’s fees revenue over a longer period, going
back to 1 April 2011, to calculate his fee income for each quarter. He made adjustments
to the actual revenue to exclude income derived from other activities which were still
able to be undertaken following Dr Appanna’s suspension, and eliminated two periods
when Dr Appanna did not perform surgery for health or other reasons such as his
absence on extended holiday. He calculates the long run average fees income per
quarter to 31 March 2016 is $244,000 or $976,000 per annum. The sum is not
significantly different than the $1.0M calculated by Mr Braithwaite.
[225] Mr Braithwaite notes that Dr Appanna’s actual fee income in the financial year
ending 31 March 2017 was $557,573, which sum includes income derived from Mona
Lisa Touch Services of $35,617 and which is generated quite independently of Dr
Appanna’s surgery work. Deducting the Mona Lisa Touch revenue, yields a net
amount of $521,956.
[226] Mr Braithwaite also took account of certain additional costs incurred by Dr
Appanna, in the financial year ending 31 March 2017, in paying the fees for a theatre
nurse and for a surgeon to accompany him during surgery as required by the conditions
imposed by the Credentialing Committee. While some of those charges were
recovered, not all of them were, and consequently Mr Braithwaite reduces the sum of
$521,956 by $13,630 to yield the sum of $508,326, leaving Dr Appanna $491,675
short of his anticipated per annum income. Mr Braithwaite makes reductions to that
shortfall to adjust for the saving of the cost of medical supplies and to allow for
reduced overhead expenses, to arrive at a final amount of $454,589 as representing the
actual loss of fee income suffered by Dr Appanna in the financial year ending 31
March 2017.

[227] Mr Lucas calculated Dr Appanna’s loss of fee income in the period following
his suspension on the basis of several different assumptions. On the assumption that
Dr Appanna would be able to relocate his surgery work to another private hospital, he
calculates his loss during the financial year following his suspension as being $16,990.
[228] Mr Lucas also made assessments of loss based on the assumption that Dr
Appanna would be able to arrange alternative credentialing within three months, and
upon the assumption that a period of six months and six days be applied, being the
actual interval between his suspension and reinstatement by the Court. On the basis of
these assumptions and making an adjustment for reduced expenditure on medical
supplies and overhead expenses, Mr Lucas calculates and assesses the loss as being:
(a)

For lost revenue over the period of three months following suspension
(with adjustments for reduced medical supply expenses and overhead
expenses): $179,799. Including a loss of $315,966 due to the
consequences of suspension and allowing for the loss of the chance to
generate revenue and the time for his practice to be restored to presuspension levels (with adjustments for reduced medical supply
expenses and overhead expenses): $460,929.

(b)

For lost revenue over the period of six months and six days following
suspension (with adjustments for reduced medical supply expenses and
overhead expenses): $401,461. Including a loss of $315,966 due to the
consequences of suspension and allowing for the loss of the chance to
generate revenue and the time for his practice to be restored to presuspension levels (with adjustments for reduced medical supply
expenses and overhead expenses): $682,592.

[229] Mr Braithwaite’s calculation of $454,589 as representing the actual loss of fee
income suffered by Dr Appanna during the financial year ending 31 March 2017, can
be compared to Mr Lucas’s calculation of the direct loss for a six-month period
following suspension of $401,461. Mr Lucas says that his calculation for this period
is broadly similar to that of Mr Braithwaite.

Long term on-going consequential loss
[230] Mr Braithwaite has also undertaken a calculation of Dr Appanna’s ongoing loss
in the period following 31 March 2017. In making this calculation, Mr Braithwaite
started with Dr Appanna’s expected annual fees income prior to his suspension of
$1.0M. He then calculated Dr Appanna’s anticipated actual fees income following
suspension and adjusted to take account of additional costs, and saving of variable and
fixed costs. The data he relies on includes Dr Appanna’s fee income, patient numbers
and surgeries performed, for the first two quarters of the financial year, starting 1 April
2017. Comparing that data against previous years, shows that Dr Appanna’s fee
income, patient numbers and surgeries performed was approximately 60 per cent
below average. Using that approach he calculates that Dr Appanna’s annual fees
income post suspension can be anticipated to be reduced by 60% to $400,000, or an
annual loss in fees of $600,000. Adjusting for additional costs incurred to engage a
surgical assistant and theatre nurse, and deducting costs saved, Mr Braithwaite reaches
a net annual loss in fees income of $578,776. Assuming that Dr Appanna will be likely
to continue working as a surgeon for a period of 10 years following the date of his
suspension, when he will be 68 years old,52 Mr Braithwaite considers that a period of
10 years represents an appropriate measure of the period of lost income, which he
calculates, before any discounts are applied as totalling $5,787,760. Applying a
discount to reflect current net value and for the contingent risk of non-collection of
future income, Mr Braithwaite arrives at $3,693,377 as his assessment of loss under
this head. Adding the loss of $454,589 incurred in the year ending 31 March 2017,
yields a total calculation of loss of income by Dr Appanna of $4,147,966. Mr
Braithwaite further adjusts this amount to correct the effect of him over-stating the
annual loss attributable to costs of incurring a surgical assistant, to yield a final total
loss amount of $4,147,966.
[231] Mr Lucas disagrees with Mr Braithwaite’s method and assumptions. He
disagrees with the assessment of a 60% reduction in Dr Appanna’s fees and he
disagrees with the adoption of a 10-year period for the calculation of subsequent loss
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Mr Braithwaite refers to The Royal Australasian College of Surgeons survey (2013) which notes
that the majority of surgeons substantially reduce their contribution to active patient care at about
65 years.

of income. He says that on his assessment, Dr Appanna’s income immediately
following his reinstatement was not significantly below historical averages, and he did
not observe any continuing loss of activity which was attributable to his suspension.
Mr Lucas says that as Dr Appanna’s credentialing at Anglesea was due to expire on 6
January 2019, there could be no certainty that he would continue to practice for 10
years. Mr Lucas also takes issue with the method adopted by Mr Braithwaite in his
discounting of the gross figure.
[232] Mr Lucas says that given the uncertainties around making assessments of cause
and effect on Dr Appanna’s post suspension income, he suggests that it would be
reasonable to adopt a mid-point between the amounts he has calculated for lost revenue
and consequential loss, depending on which time duration applies.
Discussion and conclusion on damages
[233] I shall approach the issue of damages by dividing the damages claimed in the
following manner:
(a)

Loss of fee income suffered by Dr Appanna from the date of his
suspension until 6 October 2016, when by interim mandatory
injunction Anglesea was required to reinstate his credentialing.

(b)

Diminution of fee income suffered by Dr Appanna from the date his
credentialing was reinstated by the interim mandatory injunction on an
ongoing basis.

(c)

General damages for stress, anxiety and humiliation; and standalone
damages for irreparable harm caused to his reputation.

[234] I consider this to be the logical approach to damages, rather than considering
the loss Dr Appanna suffered during the financial year ending 31 March 2017, as that
length of time includes both a period where Dr Appanna was directly prevented from
earning income at Anglesea, and a period where he was credentialed and capable of
earning income at Anglesea, though he complains that his income was diminished.

The damages inquiry in relation to those two periods involve different questions of
causation and remoteness and are not appropriately lumped together.
Damages suffered during the suspension
[235] With regard to the loss of fee income allegedly suffered during the period of
suspension, Dr Appanna must first prove that the loss claimed was caused by the
breach. Here Dr Appanna claims that the losses he has suffered were directly caused
by Anglesea’s breach of contract in suspending his credentialing without reasonable
justification and without affording him any opportunity to explain and justify his
clinical management and surgical procedures employed in relation to the patient cases
on which the suspension decision was based.
[236] Mr Waalkens submits that the imposition of the suspension and Anglesea’s
subsequent action of maintaining it over the ensuing period of six months and six days,
directly prevented him from carrying out any surgery at Anglesea during that time,
which caused his loss of fee income over that period of time.
[237] Mr Fisher accepts that should the Court find that Anglesea had acted in breach
of the contract in suspending Dr Appanna, that it would be liable for his loss of the
surgery fees he would have received had he been credentialed to perform the scheduled
surgeries for 5 April 2016. Mr Fisher says that Anglesea accepts that having regard to
the short time available, Dr Appanna might have encountered difficulty moving those
operations to another facility.
[238] However, on the issue of causation as to the other claimed losses during the
period of suspension, Mr Fisher argues that any breach of contract by suspension, only
prevented Dr Appanna from operating at Anglesea’s hospital and did not prevent him
from operating on his patients elsewhere. In effect, Mr Fisher’s argument is that the
reduction and loss of income claimed by Dr Appanna was caused by his incapacity to
perform surgical operations anywhere, rather than solely at Anglesea. Mr Fisher
argues that for Anglesea to be responsible for the loss claimed, Dr Appanna needs to
prove that Anglesea’s breach caused him to lose operating privileges at all other
hospitals in Hamilton. However, as the suspension only caused Dr Appanna to lose

operating privileges at Anglesea, Mr Fisher says that there is a break in the chain of
causation.
[239] The loss complained of by Dr Appanna is a loss of fee income, resulting from
a breach of a contractual obligation on the part of Anglesea, by which he was wrongly
suspended from performing surgeries at Anglesea, and as a result was unable to earn
fee income at Anglesea and which caused him to suffer ongoing loss of income as a
consequence of the damage done to his reputation by the suspension.
[240] I consider that the suspension of Dr Appanna’s credentialing did cause him to
lose fee income, which he would have otherwise derived from operations performed
at Anglesea, in the period immediately following suspension up until Woodhouse J
ordered the interim mandatory injunction requiring Anglesea to reinstate his
credentialing status. By adopting the obdurate position of refusing Dr Appanna’s
requests to hear him or consider the contents of the expert reports he presented from
Professor Johnson and Dr Jacobson, and by disregarding the Medical Council’s report
and belatedly embarking on arranging the independent review, which extended the
duration of the suspension and delayed the obtaining of a review decision, Anglesea
caused the adverse and damaging consequences of the suspension to continue
throughout the period prior to his reinstatement in accordance with this Court’s order.
[241] Whether or not Dr Appanna was unable to perform surgeries at other hospitals
in Hamilton is irrelevant at this point in the damages analysis. Dr Appanna is not
claiming damages for income lost as a result of not being able to perform operations
at other hospitals, and the fact that he was unable to perform operations at other
hospitals does not mean he did not suffer damage as a result of being denied operating
privileges at Anglesea.
[242] Instead, the fact Dr Appanna could not perform operations at other hospitals
simply meant that he had a limited capacity to mitigate against the damage caused by
Anglesea’s breach. But that is a matter that is appropriately addressed after causation
and remoteness have been proved, not prior to or simultaneously with those issues.

[243] For these reasons I consider that Mr Fisher’s submission conflates causation
with mitigation.
[244] As to remoteness, at the time that Anglesea and Dr Appanna entered into the
contractual credentialing arrangement, it would have been within the reasonable
contemplation of Anglesea that a breach of the contract which had the effect of
preventing or depriving Dr Appanna from exercising his ability to perform surgery at
Anglesea’s hospital, would result in him losing income that he would have otherwise
derived from performing surgery at the hospital. A loss of that kind or type would
certainly not be unlikely.
[245] Mr Fisher submits that it would not have been in the reasonable contemplation
of Anglesea that Dr Appanna would suffer any damage beyond his surgical lists
scheduled for 5 April 2016, as a reasonable person at the time of entering the
agreement would have presumed that Dr Appanna could move his future lists to
alternative private hospitals, such as Braemar or Southern Cross. Again in my view
this submission conflates the principles of remoteness and mitigation. The fact that
Dr Appanna held credentialed status at other private hospitals, and was conducting
some surgery at other private hospitals at the time the contract was entered into, would
not preclude him from suffering loss of income from surgery performed at Anglesea.
[246]

I therefore find that loss of fees income from surgery performed at Anglesea

hospital is a kind or type of loss which was within the reasonable contemplation of
Anglesea at the time the contract was entered. As I noted above, the amount calculated
by Mr Lucas as representing the actual loss of income of Dr Appanna, during the
period of suspension, was said by him to be broadly similar to that calculated by Mr
Braithwaite for the financial year ending 31 March 2017. All the same, Mr Lucas’
calculations are focused on the actual period during which Dr Appanna was suspended
and do not overrun it, therefore avoiding an inclusion of any amount that is
speculatively attributed to damage caused to Dr Appanna’s ongoing practice by the
suspension.

[247] I therefore accept and adopt Mr Lucas’ calculation of $401,461 as quantifying
the damage Dr Appanna suffered, during the period from 29 March 2016 until 6
October 2016, as a result of Anglesea’s breach of contract.
Damages suffered following credentialing reinstatement
[248] With regards to the diminution of fee income Dr Appanna suffered during the
period immediately following his reinstatement of credentialing in accordance with
the interim mandatory injunction on an ongoing basis, again it is incumbent on Dr
Appanna to prove that the breach of contract occasioned the loss. In order to do so, it
must be shown that the breach of contract caused a loss of client custom and/or
referrals from general practitioners to Dr Appanna, resulting in a loss of fee income.
What needs to be proved is that the effect of the suspension caused damage to Dr
Appanna’s reputation, and that the drop-off in business flowed from this.
[249] In his evidence before me, Dr Appanna said that at the time of his suspension,
and throughout, he was greatly upset about the professional and reputational
implications Anglesea’s decision was having on him.
[250] I accept that suspension can have significant and adverse impact on a medical
professional’s reputation. In a relatively close medical community such as is centred
on Hamilton, general medical practitioners located in the area and from whom Dr
Appanna received the bulk of his work may well view the suspension of a fellow
medical practitioner as being a case of, as Dr Appanna himself put it, “where there’s
smoke there’s fire”.

Moreover, members of the public appropriately place

considerable trust in the competence of medical professionals, and patients requiring
major surgery understandably seek to engage surgeons with excellent professional
credentials and reputations. Where questions of professional competence arise as they
inevitably will following the suspension of a specialist surgeon, it is entirely
foreseeable and likely that medical practitioners when deciding who to refer their
patients to, will choose another surgeon, rather than take any risk with their patients’
well-being. Similarly patients who would otherwise approach the surgeon directly are
understandably quite likely to go elsewhere if they learn of a prior suspension of the
practitioner’s ability to conduct surgery.

[251] However in my view there are other factors that also contributed to the
reduction of income suffered by Dr Appanna following the credentialing reinstatement
on 6 October 2016.
[252] The opinions of the nurses at Anglesea, who are said to have lacked “…the
necessary confidence in [Dr Appanna’s] surgical skills or practices” will have also had
an impact on Dr Appanna’s professional reputation. Some of the Anglesea theatre
nurses had developed concerns regarding certain surgical procedures employed by Dr
Appanna. Some Anglesea nurses felt stressed both prior to and following operating
days, and their concerns were inevitably shared with other Anglesea nursing staff. This
led to the Anglesea nursing staff choosing not to work in theatre with Dr Appanna, and
as I have earlier described, steps were required to be undertaken during 2017 to restore
Dr Appanna’s professional relationship with the nurses and to regain their confidence.
This situation prevailed during the period following Dr Appanna’s credentialing
reinstatement and well into 2017. Dr Appanna’s attempts to restore his professional
relationship with the Anglesea nurses were largely unsuccessful, despite the
engagement of a professional facilitator, and resulted in Dr Appanna having to engage
his own theatre assistant and theatre nurses in order to perform surgery at Anglesea. I
consider that this situation inevitably affected his ability to arrange and conduct
surgery at Anglesea at the same level as he had prior to the suspension.
[253] Moreover, on 21 December 2015, Dr Appanna’s credentialing was suspended
at Southern Cross for reasons relating to concern that he had breached an undertaking
given to Southern Cross that he not use diathermy for dissection close to the bowel.
This was only three months prior to his suspension from Anglesea. On 15 August
2016, Dr Appanna’s credentialing at Southern Cross was terminated. The Southern
Cross suspension would in my view have contributed to a reduction of his surgery
income, as after he was reinstated by Anglesea he had no alternative surgical facility
at which to conduct surgery. In my view Dr Appanna’s suspension from Southern
Cross would have had an adverse effect upon his professional reputation for the same
reasons as apply to the suspension from Anglesea.
[254] Generally where there are multiple contributing causes of the same damage, in
order for a plaintiff to recover from a defendant it must be shown that the established

breach of contract was an “effective” or “dominant” cause of the damage. Where there
are several contributing causes to the loss, a party acting in breach of a contract will
be liable for the full loss where its breach was an “effective” cause.

In such

circumstances there is no apportionment of liability for the loss between the various
causes.
[255] In the present case however, I do not consider that there has been shown to be
a single instance of loss to which multiple causes have contributed. Here the damage
complained of by Dr Appanna is to his professional reputation, which he says led to a
reduction of fee income in his capacity as an O & G surgeon. I consider that Dr
Appanna’s reputation was adversely affected by several different events occurring at
different times, each of which had its own independent damaging effect, resulting in
loss of fee income.
[256] One of the causes of damage to Dr Appanna’s professional reputation was the
suspension from Anglesea. Another contributing source of damage to his professional
reputation was his suspension and subsequent termination of credentialing at Southern
Cross Hospital.
[257] Yet another cause of likely reputational damage arose in September 2017 when
there was widespread media publicity concerning Dr Appanna’s involvement as one
of the owners and organisers of an event described as “The NZ Fetish Ball”, and his
involvement as a joint owner of businesses called “Risque Events” and “Starr
Strippers”. The media coverage in September 2017 reported Dr Appanna as saying
that he had run the NZ Fetish Ball event at Auckland for some nine years as well as
the Starr Strippers and Wild Storm strip shows, and commenting that he kept his
gynaecologist practice quite separate from those other businesses. I consider that it is
likely that the business interests and activities described in this media publicity would
be viewed by many potential patients and their GP’s as quite incongruent with his role
as an O & G surgeon. I consider that on the balance of probabilities the widespread
publication of that information regarding his other business interests would also have
had a negative effect upon his practice.

[258] Rather than being a case where a single instance of loss was caused by several
contributing factors, here in my view Dr Appanna’s reputation was diminished over
the relevant period partly as a result of Anglesea’s breach of contract in suspending
his credentialing status, but also partly due to other matters quite unrelated to that
breach, and for which Dr Appanna must himself accept responsibility.
[259] Though cumulatively, their effect may be roughly a 60 per cent reduction in Dr
Appanna’s fee income from surgery, I consider that the entirety of that loss cannot be
attributed to Anglesea’s actions. As precise calculations in these circumstances are not
possible, I propose to adopt a broad approach and attribute one-third of the diminution
of practice income and loss suffered by Dr Appanna as a result of damage to his
reputation, to the breach of contract by Anglesea.
[260] Furthermore I do not accept that the effects of Anglesea’s breach will continue
to operate for a period of 10 years following his reinstatement.
[261] While I am satisfied that Anglesea’s breach of the credentialing contract caused
loss to Dr Appanna during the first year following his suspension, I consider that the
situation brought about by the damage caused by Anglesea’s breach of contract to his
professional reputation has not and will not continue as he has claimed. I consider
that once the Credentialing Review committee found nothing to indicate that Dr
Appanna’s competence was wanting on 21 December 2017 and he was then recredentialed by Anglesea to perform General Operative Gynaecology subject to
certain conditions, he was then in a position to re-establish his surgical practice and to
restore his professional reputation. Armed with the confirmation of the Credentialing
Review committee that they had no concerns regarding his competency he would
thereafter be able to approach other health providers and facilities upon that basis.
[262] In assessing the duration of the effect of the breaches of contract I consider Dr
Appanna’s evidence of having applied to Braemar Hospital in July 2017 and being
declined to be relevant as illustrating the ongoing nature of the effects of the
suspension on his professional reputation and upon his surgery practice during 2017.
In the circumstances here, while I consider that the effects of Dr Appanna’s suspension
continued to have an impact on his reputation, and as a result, his ability to earn fee

income as a surgeon up until his re-credentialing on 21 December 2017, I do not
consider that the effect of Anglesea’s breaches thereafter continued to impact on his
reputation. Accordingly I find no causal link between the breaches and the damage
complained of after the end of December 2017.
[263] Turning to consider remoteness, I consider that it would have been entirely
within the reasonable contemplation of Anglesea that a breach of contract, occasioned
by a private hospital suspending a surgeon’s credentialing after an inadequate
investigation, and following that suspension failing to act promptly to arrange an
external review of the grounds and justification for the suspension, such that the
suspension lasted for six months prior to an interim mandatory injunction was granted
requiring the private hospital to reinstate the surgeon’s credentials, would have the
effect claimed, namely damage to the surgeon’s reputation.
[264] As I earlier noted, Mr Fisher submits that the terms of the contract cannot be
read as meaning that in exchange for Dr Appanna’s adherence and compliance with
the terms of the credentialing agreement, that Anglesea had assumed responsibility for
any harm to his professional reputation, and consequently for any loss of custom or
business suffered by him in the event of Anglesea’s breach.
[265] In support of his argument Mr Fisher notes that Dr Appanna paid nothing to
Anglesea for his credentialing, and had no obligation under the credentialing
agreement to bring his surgical patients to Anglesea, rather than any other private
hospital. He submits that in these circumstances, to hold Anglesea responsible for Dr
Appanna’s loss of custom or business, would in effect be holding it responsible for the
actions of other surgical facilities should he have been excluded from them.
[266] I do not think this is one of those “unusual” or “exceptional” cases which
require a departure from the ordinary principle of remoteness. It might be the case
that under the credentialing agreement, Dr Appanna was not required to provide
anything more than his adherence and compliance with the terms of that agreement.
But by credentialing Dr Appanna, Anglesea received the benefit of his prospective use
of their facilities to perform O & G surgeries, which would result in income for
Anglesea. Moreover, Dr Appanna was required as a credentialed surgeon to purchase

shares in Anglesea, which he did. I note that in Achilleas, Lord Hoffman was
influenced by the general understanding in the relevant market (shipping) that liability
was to be restricted, and that there had been a series of dicta to this effect. Nothing of
the sort is suggested here that among private hospitals and their credentialed surgeons
liability is to be restricted so as not to encompass damage to professional reputation
caused by breach of contract, and resulting in loss of income.
[267] Though it was not specifically argued by Mr Fisher, as noted above, the ability
of Dr Appanna to mitigate the losses he suffered as a result of the suspension of his
credentialing at Anglesea has been alluded to, and it seems appropriate to deal with it.
[268] The very fact of Anglesea having suspended Dr Appanna would clearly have
adverse implications for him in terms of his professional reputation and his ability to
arrange alternative credentialing at another medical centre, particularly for those
located in the Waikato region where it would be likely that health providers engaged
in the O & G field would be likely to learn of his suspension. It appears that Braemar
Hospital was the only alternative option following his suspensions by both Anglesea
and Southern Cross Hospital. He applied for credentialing status to Braemar Hospital
in June 2016, and his application was declined on 19 July 2016. He again applied to
Braemar in August 2017, and was again declined on 14 September 2017. On both
occasions no reasons were given for his applications being declined.
[269] I consider that Dr Appanna did take reasonable steps to mitigate his damage by
applying for credentialing status at Braemar Hospital, as a means of generating
additional income. The fact his applications were declined does not negate that.
[270] I therefore turn to consider the quantum of damages for the period from when
Dr Appanna’s credentialing was reinstated in October 2016 to the end of December
2017.
[271] In the two quarters of the financial year ending 31 March 2017, immediately
following the reinstatement of Dr Appanna’s credentialing at Anglesea hospital, his
fee income was broadly consistent with his long-term average. During those two
quarters, being 1 October through 31 December 2016, and 1 January through 31 March

2017, Dr Appanna’s fee income was approximately $240,000 and $204,000
respectively.

Against his long-term average, Dr Appanna’s income fell by

approximately $56,000 during this period.
[272] I accept that the reason for the initial return of Dr Appanna’s fee income to a
level broadly consistent with his long-term average was likely due to him catching up
on the backlog of patients and procedures that had accrued over the period of his
suspension during which he was unable to operate.

Therefore, I consider Dr

Appanna’s fee income during those quarters to be somewhat anomalous, and not
indicative of his reputation having been uninjured by the suspension of his
credentialing.
[273] However, in the next three quarters to the end of 2017, Dr Appanna’s fee
income did suffer a significant dip compared to his long-term average. During those
three quarters, being 1 April through 31 June 2017, 1 July through 31 September 2017,
and 1 October through 31 December 2017, Dr Appanna’s fee income was
approximately $86,000, $130,000 and $107,000 respectively. Against his long-term
average, Dr Appanna’s income fell by approximately $470,000 during this period.
[274] Treating Dr Appanna’s loss of income in the period after his credentialing was
reinstated by the interim mandatory injunction on 6 October 2016, through until the
end of December 2017, as the aggregate of the sums of $56,000 and $470,000
identified above, and attributing a one-third share of that loss to Anglesea’s breach of
contract, I find that the quantum of damages to which Dr Appanna is entitled to recover
from Anglesea is $179,000.
General Damages for irreparable harm to reputation, and stress and anxiety
[275] Dr Appanna, also seeks the sum of $500,000 for damage to his reputation.
Though not explicitly stated, as this head of damages was not pursued in submissions,
it is clear that it is for general damage to his reputation, above that which he claims
has resulted in financial loss.
[276] Damages for loss of reputation, beyond special damage resulting from such
loss of reputation, is in principle irrecoverable in a suit for breach of contract. The

protection of a person’s general interest in their reputation is the role of the tort of
defamation. I decline to award any damages, let alone $500,000 under this claimed
head of loss.
[277] The other head of loss is stated to be general damages for stress and anxiety,
caused by the breaches of the contract.
[278] The general rule in Addis, and the exceptions to it, are set out above. I consider
that this case is of a kind which does fall within an exception.
[279] In my view this case is analogous to those where an object of the contract is to
provide freedom from stress and anxiety. Here the credentialing contract provided
that a high degree of trust and confidence be maintained, and that the process be fair,
transparent and robust. Those requirements, although principally directed at how
decisions are to be reached regarding a surgeon’s credentialing status, also ensure that
the surgeon is kept informed and engaged in the process, and by implication prevent
the stress and anxiety that would result were the surgeon alienated from the process.
Where the surgeon is excluded from the deliberations concerning his or her
credentialing status, Anglesea would not be satisfying its obligation to conduct itself
in a manner that maintained a high degree of trust and confidence by Dr Appanna in
the process being undertaken and the eventual outcome of that process. Having regard
to the obvious interest a credentialed surgeon has in securing and maintaining
credentialing status at Anglesea, it is “not unlikely” that they would suffer stress and
anxiety as a result of a breach by Anglesea of its obligation to maintain trust and
confidence.
[280] Dr Appanna clearly suffered considerable stress and anxiety as a direct result
of Anglesea’s failure to inform him of its reference first to the CRMC and then to the
Credentialing Committee. Following his suspension, Anglesea failed to act promptly
to arrange an independent review and its actions caused undue delay and extended the
period of suspension until the Court order on 6 October 2016. During that period
Anglesea refused to accede to Dr Appanna’s request to be allowed to meet with the
Credentialing Committee and it failed to entertain and consider the expert reports
provided by Dr Appanna which supported his claim to have conducted his surgeries

competently. By its actions Anglesea caused Dr Appanna considerable anxiety and
stress over an extended period.
[281] I consider that $25,000 is an appropriate sum to compensate Dr Appanna for
the stress and anxiety induced by Anglesea’s breach of contract.
Conclusion on assessment of contractual damages
[282] Accordingly, I assess damages to Dr Appanna against Anglesea as follows:
(a)

For actual loss of income during the suspension period between 30
March 2016 and reinstatement on 6 October 2016: $401,461.

(b)

For loss of income during the period 7 October 2016 to 31 December
2017: $179,000.

(c)

For general damages caused by stress and anxiety: $25,000.

The Fiduciary duty claim
[283] Dr Appanna also submits, as an alternative to his claim in contract, that the
power given to the Credentialing Committee at Anglesea to fulfil its credentialing role
created a fiduciary relationship between Anglesea and Dr Appanna. He does not
submit that the whole of the relationship, at all times, between himself and Anglesea
was fiduciary. Instead he submits that the discretion or power which the Credentialing
Committee had to both suspend and reinstate his credentialing to perform O & G
surgery, creates fiduciary obligations which are owed to him by Anglesea.
[284] The Association of New Zealand Private Surgical Hospitals (the Association),
as intervenor, opposes the characterisation of the relationship between a private
hospital and a medical specialist as fiduciary. The Association is concerned about the
practical effects which private hospitals will face in balancing any fiduciary
obligations owed to credentialed medical specialists with their clear obligations to
patients.

Law
[285] The leading New Zealand decision on the existence of fiduciary relationships
is the Supreme Court’s decision in Chirnside v Fay.53 In Chirnside, Blanchard and
Tipping JJ, in a judgment given by Tipping J, identified two situations in which a
relationship will be classed as fiduciary. The first category is where:54
… the relationship is of a kind which, by its very nature, is recognised as being
inherently fiduciary. Most cases involving a breach of fiduciary duty are of
this kind. They fall into one of the recognised categories of relationships
which are inherently fiduciary. These include the relationships of solicitor and
client, trustee and beneficiary, principal and agent, and doctor and patient.

[286] No such relationship is alleged to exist here.
[287] The second category of relationships involves a fact-based inquiry into whether
the particular relationship has the requisite qualities to justify its description as
fiduciary. Tipping J described it as follows:55
The second situation in which a relationship will be classed as fiduciary
depends not on the inherent nature of the relationship but upon an examination
of whether its particular aspects justify it being so classified. No single
formula or test has received universal acceptance in deciding whether a
relationship outside the recognised categories is such that the parties owe each
other obligations of a fiduciary kind. The literature in this field is voluminous.
No useful purpose would be served by an attempt at a general survey.

[288] Tipping J concluded:56
It is clear from the authorities that relationships which are inherently fiduciary
all possess the feature which justifies the imposition of fiduciary duties in a
case which falls outside the traditional categories; all fiduciary relationships,
whether inherent or particular, are marked by the entitlement (rendered in
Arklow as a legitimate expectation) of one party to place trust and confidence
in the other. That party is entitled to rely on the other party not to act in a way
which is contrary to the first party’s interests.

[289] In addition, the Courts have identified a number of other features which are
common to and indicative of the existence and scope of a fiduciary relationship, some
of which are:
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(a)

the beneficiary is entitled to rely on the single-minded loyalty of the
fiduciary to act in its interests, to the exclusion of the interests of all
others;57

(b)

a high degree of interpersonal trust between the parties;58

(c)

the fiduciary has the ability to exercise a power or discretion affecting
the interests of the beneficiary;59 and

(d)

the beneficiary is vulnerable to the exercise of said discretion or
power.60

[290] Where a fiduciary relationship is established, the fiduciary is subject to a
number of core duties, including to avoid unauthorised personal profit or benefit from
the relationship; to avoid conflicts between the fiduciary’s personal interests and those
of the beneficiary; and to avoid divided loyalties to third parties.
[291] A relationship between two parties may have both fiduciary and non-fiduciary
aspects to it. The Supreme Court said in Maruha Corporation v Amalta Corporation
Ltd:61
It is well-settled that, even in a commercial relationship of a generally nonfiduciary kind, there may be aspects which engage fiduciary obligations of
loyalty. That is because in the nature of that particular aspect of the
relationship one party is entitled to rely upon the other, not just for adherence
to contractual arrangements between them, but also for loyal performance of
some function which the latter has either agreed to perform for the other or for
both or has, perhaps less formally, even by conduct, assumed.

[292] A relationship may also have a “fiduciary dimension” to it, but nevertheless
fall short of giving rise to fiduciary obligations.62 Trust and confidence are not unique
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to fiduciary relationships. There may be trust and confidence between parties to a
contractual agreement, but the nature of that agreement is such that one or both parties,
are entitled to act in their own interests and in a manner that is contrary to the interests
of the other. Such a relationship is not fiduciary.
[293] The Privy Council, repeating with apparent approval the comments made by
Gault J in the Court of Appeal,63 in McLachlan v Mercury Geothermal Ltd (in
receivership) said:64
It is not enough to say that parties are in a relationship that gives rise to
fiduciary obligations; it is necessary to identify those obligations. It is one
thing to assert that in establishing and operating a joint venture the parties
must act towards each other in good faith, but it is quite another thing to
contend that in addition to the obligations they have assumed and must carry
out in good faith, the law should impose further and separate duties of the kind
suggested here.

[294] Duffy J made similar remarks in BDM Grange Ltd v Trimex Pty Ltd concerning
fiduciary obligations arising in the context of joint ventures.65 Her Honour there
stated:66
A joint venture does not automatically give rise to fiduciary duties. However,
fiduciary obligations may arise out of pre-contractual arrangements before a
formal joint venture is concluded, or where the parties have loose ill-defined
arrangements. Whether such obligations do arise or not will depend upon the
particular circumstances. Therefore, the focus is on the nature of the joint
venture and the relationship between the parties. Where there is an ordinary
commercial contract between the parties, the court is less willing to impose
fiduciary obligations beyond what the parties agreed to in their contract.

Submissions
[295] Both parties accept and proceed on the basis that the credentialing process is a
novel situation for the purposes of finding a fiduciary relationship.
[296] Mr Waalkens for Dr Appanna submits that applying the relevant principles, it
is clear that:

63
64
65
66

McLachlan v Mercury Geothermal Ltd CA142/02, 28 August 2003 at [46].
McLachlan v Mercury Geothermal Ltd (in receivership) PC 36/05
BDM Grange Ltd v Trimex Pty Ltd [2015] NZHC 2469.
At [260].

(a)

Anglesea, in its role as a credentialing body was in possession of a
discretion or power to approve or decline Dr Appanna’s credentialing
and to later to suspend, reinstate or revoke his credentialing;

(b)

Anglesea is able to unilaterally exercise the power or discretion to both
approve or decline, and to suspend or terminate Dr Appanna’s
credentialing; and

(c)

Dr Appanna is peculiarly vulnerable to, or at the mercy of, Anglsea’s
exercise of that power.

[297] In relation to the requirement that the defendant undertake to act in the best
interests of the plaintiff, Mr Waalkens accepts that the credentialing process is not just
about protecting any prospective or credentialed practitioner and that the prime focus
is on patient safety.

However, Mr Waalkens submits that concurrent with its

obligations in respect of patient safety, Anglesea also has undertaken to maintain a
“high degree of trust and confidence” in its relationship with practitioners who are
either credentialed or seeking credentialing, and that these obligations are not mutually
exclusive.
[298] Mr Waalkens further submits that Anglesea cannot rely on its obligations in
respect of patient safety to deny a fiduciary obligation to Dr Appanna, where such
concerns do not actually exist or where the Hospital “sits on its hands”, failing to
progress matters to reinstate Dr Appanna following his suspension in circumstances
where he has provided prompt and detailed information to Anglesea to alleviate its
concerns.
[299] Mr Waalkens also points to the undertaking by Anglesea to act consistently
with The Credentialing Framework for New Zealand Health Professionals, drafted by
the Ministry of Health. That framework requires, inter alia, that the process for
credentialing be a partnership between the parties, based on trust and mutual respect;
requires ownership of the process by practitioners; is unbiased; fair, fair transparent
and robust; and complies with substantive and procedural due process.

[300] Mr Coates for the intervenor, says that in order for a fiduciary relationship to
exist medical specialists must be entitled to place trust in private hospitals to act in
their interests – and to put those interests above their own interests and those of third
parties. Mr Coates submits that this expectation does not exist in the relationship
between medical specialists and private hospitals. In support of this submission, Mr
Coates points to the following conflicts between private hospitals and medical
specialists:
(a)

The private surgical hospital market is highly competitive, where
specialists operate independently and compete with one another for
work. A hospital may grant privileges to numerous specialists in direct
competition with one another. In such a market environment it would
be impossible for a private hospital to bestow single-minded loyalty to
all of its credentialed specialists.

(b)

Capacity constraints mean that a hospital may not be able to
accommodate the preferences of all of its medical specialists and may
have to favour one, to the exclusion of others.

(c)

Medical specialists take advantage of the competitive environment,
where they may hold clinical privileges at multiple hospitals that are in
direct competition with one another.

(d)

Private hospitals generate income from specialists bringing patients to
their facilities. The specialist decides which hospital to bring patients
to, and that choice directly effects the hospitals income.

(e)

Private hospitals do not undertake to promote or protect the commercial
operations or business of medical specialists.

[301] Mr Coates also submits that the principal purpose of credentialing is to ensure
patient safety and that this obligation supersedes any and all other obligations that the
private hospital might owe to the medical specialist. Mr Coates further submits that

where necessary, the hospital is obliged to act in a manner that is contrary to the
interests of the medical specialist in order to ensure patient safety.
[302] The essence of Mr Coates’ argument is that the relationship between the private
hospital and the medical specialists, who they credential, is an entirely commercial
arrangement. Neither party to the relationship can be expected, at any time or in any
circumstance, to put the interests of the other ahead of its own interests, or those of
third parties.
Analysis
[303] It is clear that Anglesea has a power, being to either approve or decline and to
suspend or terminate Dr Appanna’s credentialed status. Moreover, it is a power which
it is able to exercise unilaterally, and as to which there is at least some level of
vulnerability on the part of Dr Appanna, though I do note the submission of the
intervenor concerning the competitive nature of the private hospital surgical
environment, and that most practitioners, Dr Appanna included, will often hold clinical
privileges in multiple hospitals.67
[304] However, I do not accept that Dr Appanna is entitled to repose trust and
confidence in Anglesea not to act in a manner which is contrary to his interests. In
fact, Dr Appanna has not set out clearly, just what his interests were that Anglesea was
obliged to place at the forefront of their consideration as to whether to suspend and
reinstate his credentials. Though for the purposes of this analysis, I take it that they
include the Credentialing Committee undertaking its review of Dr Appanna’s
credentialing and subsequently reconsidering his reinstatement, in light of his interest
in being able to generate an income by performing O & G surgeries at that hospital.
[305] I agree with Dr Appanna that the entirety of the relationship between himself
and Anglesea need not be described as fiduciary and that it is sufficient for there to be
a single facet of that relationship in which Dr Appanna is entitled to repose trust and
confidence in Anglesea to place his interests above its own and those of third-parties.
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[306] Dr Appanna would say that such a facet of the relationship between himself
and Anglesea exists in relation to the credentialing process, whereby the Credentialing
Committee exercised its power to suspend Dr Appanna. I disagree.
[307] The principal interest of Anglesea at all times in relation to credentialing is
clearly those of its patients. In matters of approving or declining and suspending,
reinstating or revoking, Anglesea will always be entitled to place the interests of the
patients who will be admitted into its hospital under the care of the credentialed
medical specialist, at the forefront of its considerations.
[308] Anglesea also has its own interests as a commercial entity at stake when
undertaking the credentialing process. Granting credentialed status to a medical
specialist who is either inept or unqualified to perform the procedures for which they
have been credentialed, could seriously impact on Anglesea’s reputation, and as a
result its financial position. The poor reputation of a medical specialist operating at
Anglesea would impact on the reputation of Anglesea itself, thereby lowering its
estimation as a provider of specialist health services in the eyes of the public. Anglesea
is entitled to assure itself that it has appropriately qualified and competent medical
professionals operating in its hospital, as the procedures undertaken by those medical
professionals are the means by which Anglesea earns its revenue.
[309] I do not accept the argument of Mr Waalkens that the relationship between
Anglesea and Dr Appanna, which was not fiduciary at the time of suspension, became
fiduciary at the point Dr Appanna furnished the Credentialing Committee with
information rebutting the concerns of the Committee. The essence of the relationship,
despite that information purporting to alleviate any concerns for patient safety, is still
one in which Anglesea is not obliged to treat its own interests and those of its patients
as subservient to the interests of Dr Appanna. And even if, as Mr Waalkens argues,
there truly were no concerns for patient safety, that does not mean that Dr Appanna’s
interests are elevated to such an extent that he is then entitled to repose trust and
confidence in Anglesea to place his interests above all else. It may be that as a result
of Anglesea’s concerns around patient safety being satisfied, Dr Appanna’s interests
would be elevated, but that would only be a necessary incidence of other interests no
longer being a cogent consideration in the credentialing process, and not because a

fiduciary obligation to prioritise his interests arose. The satisfaction of extraneous
primary interests does not convert an otherwise ordinary commercial relationship to
that of fiduciary.
[310] I also do not consider that the fact Anglesea has undertaken to maintain “a high
degree of trust and confidence” in its relationship, means that the relationship should
be characterised as fiduciary. As it was said in McLachlan, it is one thing for parties
to assume such obligations to one another to act in good faith, trust and confidence, it
is another thing entirely for the Court to impose further fiduciary obligations on them
requiring the prioritisation of the other’s interests.
[311] Parties can certainly agree to assume obligations of trust and confidence to the
other party another without assuming a fiduciary obligation. As Duffy J said in
Grange Ltd, where there is a contract setting out the obligations between the parties,
the Court is less willing to impose fiduciary obligations above and beyond what the
parties agreed to.
[312] I consider that no fiduciary relationship exists or existed at any point in time,
between Anglesea, as a private hospital and Dr Appanna, as a credentialed surgeon.
Conclusion
[313] A contract was entered into between Dr Appanna and Anglesea, in relation to
Dr Appanna’s second application for credentialing in November 2013. The explicit
and implicit terms of that contract required that the credentialing process be
undertaken in a fair, transparent and robust manner, openly and with good faith, and
that when conducting any assessment or review of Dr Appanna’s credentialing status,
Anglesea would act fairly and consistently with the principles of natural justice. The
contract also entitled Dr Appanna to surgical facilities and support services, from
Anglesea.
[314] That contract was breached by Anglesea when it failed to notify Dr Appanna
that it had conducted an internal audit of his surgical operations during 2016, and again
when it failed to notify Dr Appanna of the formation of the Credentialing Committee

to review his credentialing status and provide him the opportunity to appear before it.
As a result, Anglesea further breached the contract between them when it suspended
his credentialed status. Anglesea continued to breach its contract, throughout the
duration of Dr Appanna’s suspension, by failing to act promptly to arrange an external
review of the grounds and justification for the suspension.
[315] Those breaches caused financial (special) damage to Dr Appanna, during the
term of the suspension, by preventing him from earning income by performing surgical
procedures at Anglesea, and for a period afterwards until the second Credentialing
Review, by causing damage to his reputation that resulted in a reduction of income.
[316] The breaches also caused general damage to Dr Appanna in the form of stress
and anxiety. Such damages are recoverable under the contract, as the failure by
Anglesea to comply with its obligations to maintain a high degree of trust and
confidence and to undertake the credentialing process in a fair, transparent and robust
manner, caused the stress and anxiety felt by Dr Appanna, and part of the object of
those obligations were to ensure that he would not experience stress and anxiety during
the credentialing process.
[317] No fiduciary relationship existed, in any capacity, between Anglesea and Dr
Appanna. Anglesea is entitled to place its own interests and those of its patients above
Dr Appanna’s interests when conducting the credentialing process.
Result
[318] I enter judgment for Dr Appanna and award him damages for breach of contract
by Anglesea in the following sums:
(a)

For actual loss of income during the period 30 March 2016 to 6 October
2016, caused by the suspension of Dr Appanna’s credentialing:
$401,461.

(b)

For loss of income during the period 7 October 2016 to 31 December
2017, caused by the damage to Dr Appanna’s reputation consequential
on the suspension of his credentialing: $179,000.

(c)

For general damages caused by stress and anxiety: $25,000.

[319] Dr Appanna is entitled to costs on a 2B basis. If the parties are unable to reach
agreement as to his costs, counsel for Dr Appanna is to file and serve a memorandum
within 20 working days of the date of this judgment concerning the quantum of 2B
costs, and counsel for Anglesea is to file and serve a memorandum in response within
a further 10 working days. The memoranda are not to exceed three pages in length
other than annexed schedules and receipts relating to disbursements.

_____________
Paul Davison J

