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Overview and summary of claims
[1]

At its core, this case concerns a mortgagee’s statutory and equitable duties, and

the remedies to be granted in the event those duties are breached. In its broader
context, it concerns competing claims to a picturesque 24-hectare block of land
situated on the banks of the Tukituki River in the Hawkes Bay region (“Property”).
[2]

The plaintiff in proceeding CIV-2015-404-2168 (“GLW”) purchased the

Property in 2009. In doing so, it borrowed from Westpac Bank, which took a mortgage
over the Property as security (“First Mortgage”).
[3]

GLW’s principal is Mr Garth Paterson.

GLW/Mr Paterson set about

developing the Property, intending to subdivide it into lifestyle blocks for sale on the
open market. GLW/Mr Paterson initially worked on the project with a Mr Coltart, a
well-known designer and developer in the Hawkes Bay region. From late 2009,
Mr Coltart lived in one of the two houses on the Property (known as “the Homestead”).
[4]

In September 2010, GLW sold proposed Lot 1 of the development to EHNP

Nominee Ltd (a company associated with the Edgar family) (“Edgars”). The sale
settled a year later. Under the agreement for sale and purchase, the Edgars were given
a “right to roam” over the intended common area of the Property.1
[5]

By 2012, Mr Paterson had fallen out with Mr Coltart. A settlement was

reached, pursuant to which GLW granted Mr Coltart an option to purchase proposed
Lot 2 (on which the Homestead was located). The contractual arrangements also gave
Mr Coltart a right to roam over the Property’s common area.
[6]

Mr Coltart and the Edgars subsequently lodged caveats to protect their rights,

including each party’s “right to roam”.
[7]

GLW continued to market other proposed Lots in the Property. In January

2014, GLW entered into agreements for sale and purchase with each of Lepionka

1

The common area was to be Lot 7.

& Company Ltd (“Lepionka Company”) and Stefan Lepionka and Nigel Hughes, as
trustees of the SJ Lepionka Family Trust (“Lepionka Trust”).2 Deposits of $463,000
were paid.
[8]

A number of difficulties subsequently arose:
(a)

First, GLW was in serious financial trouble. In September 2013, AFI
Management Pty Ltd (“AFI”)3 had proposed to loan GLW a further
$1,300,000. A loan agreement was ultimately entered into in July 2014
(despite some of the borrowings already having been drawn down by
GLW).

AFI also took a mortgage over the Property (“Second

Mortgage”). During 2014, GLW’s financial position became serious
enough that AFI was funding GLW’s monthly interest payments under
the First Mortgage.
(b)

Second, in entering into the Lepionka Purchase Contracts, GLW had
contracted to sell the Lepionka Purchasers something GLW could not
deliver. In particular, aspects of those contracts were inconsistent with
the pre-existing contractual arrangements between GLW and the
Edgars and Mr Coltart. As a result, the Lepionka Purchase Contracts
could not settle unless the Edgars’ and Mr Coltart’s caveats were
removed.

[9]

In the latter half of 2014, Mr Paterson and Mr Lepionka explored options for

amending the Lepionka Purchase Contracts, or for the contracts to come to an end.
Mr Paterson was also negotiating a “back up” sale of the Property to Mr Coltart.
Discussions between Mr Paterson and Mr Lepionka continued into early 2015, when
an impasse was reached. By this time, Westpac had also issued default notices to GLW
under the First Mortgage.

In February 2015, Mr Paterson sent an email to

Mr Lepionka, stating that Westpac was soon to be replaced as first mortgagee, and in
the absence of a resolution between GLW and the Lepionka Purchasers, the new
2

3

I will refer to Lepionka Company and the Lepionka Trust together as the “Lepionka Purchasers”,
and to the agreements for sale and purchase between each of those entities and GLW as the
“Lepionka Purchase Contracts”.
The plaintiff in proceeding CIV-2015-404-2836.

mortgagee would “look to liquidate its position quickly”. He said “how their future
actions may affect your existing unsecured deposit funds is something I am unable to
advise you on”. In cross-examination, Mr Paterson characterised his email as a
“focussing of the minds”.
[10]

This appears to have galvanised Mr Lepionka’s position.

He candidly

acknowledges he took a “self-help” remedy as a result, entering into discussions with
Westpac with a view to acquiring the First Mortgage.

Lepionka & Company

Investments Ltd (“LCIL”) was incorporated in March 2015 and in early April 2015,
took an assignment from Westpac of GLW’s debt and the First Mortgage. Immediately
upon acquiring the First Mortgage, LCIL adopted the Lepionka Purchase Contracts4
and entered into possession. It also entered into a “Completion Agreement” with the
Lepionka Purchasers, pursuant to which it committed to complete the development of
the Property and agreed to pay substantial compensation to the Lepionka Purchasers
if that did not occur, or if the First Mortgage was redeemed by GLW.
[11]

Upon learning of the assignment to LCIL, in early April 2015 GLW said it

wanted to redeem the First Mortgage. In addition, a number of alternative offers were
made to LCIL to purchase the Property, including by Mr Coltart. LCIL did not accept
any of those offers, primarily on the basis that it had already exercised its power of
sale through its adoption of the Lepionka Purchase Contracts. For the same reason, it
said it was too late for GLW to redeem the First Mortgage. It similarly rejected an
offer in November 2015 to purchase the Property from Tuki Tuki Ltd (“TTL”), a
company associated with Mr Coltart’s nephew.
[12]

It is LCIL’s actions as mortgagee, briefly summarised in the preceding

paragraphs, which are at the heart of these proceedings:
(a)

GLW says LCIL breached both its statutory and equitable duties as
mortgagee in adopting the Lepionka Purchase Contracts; entering into
the Completion Agreement; refusing to permit GLW to redeem the First
Mortgage in April 2015; and/or failing to accept Mr Coltart’s offer in
April 2015 to purchase the Property. GLW seeks an order setting aside

4

Pursuant to s 179 of the Property Law Act 2007 (“Act”).

the adoption of the Lepionka Purchase Contracts, or alternatively
damages, based on what GLW says could have been achieved from a
sale to Mr Coltart in April 2015, or alternatively, what it says the true
market value of the Property was at that time.
(b)

AFI also says LCIL breached its duties, and in particular, that it wrongly
refused to permit GLW to redeem the First Mortgage in early April
2015, or alternatively, failed to engage with TTL in November 2015 in
relation to a potential sale of the Property. It seeks a declaration that
LCIL account to AFI, as second mortgagee, on the basis that the First
Mortgage had been redeemed in April 2015, or alternatively that LCIL
had sold the Property to TTL in November 2015.

(c)

LCIL denies it breached any of its duties. It says that in adopting the
Lepionka Purchase Contracts and proceeding to complete the
development, it was simply doing what GLW had proposed to do from
the outset, namely maximise the realisable value of the Property. It also
says its adoption of the Lepionka Purchase Contracts amounted to the
exercise of its power of sale, meaning it had no duty to consider
alternative offers for the Property and that it was too late for GLW to
redeem the First Mortgage. It further says GLW did not have the funds
to redeem the First Mortgage in any event, and close examination of
the other offers demonstrates they were not viable alternative options.

[13]

A complicating factor is that, given these and other related proceedings, LCIL

has charged very substantial legal costs against the First Mortgage. LCIL says the
legal costs have largely been driven by GLW’s and, to a certain extent, AFI’s actions,
the net result being there is no equity remaining in the Property for them. This is in
contrast to what LCIL says would have been the position had it been left to “get on
with” the development and settle the Lepionka Purchase Contracts. In that scenario,
LCIL says there would have been a substantial surplus available to AFI and/or GLW.
It therefore says GLW and AFI have effectively caused their own loss.

[14]

The two sets of proceedings were heard together over three and a half weeks.

Combined, they plead nine causes of action and eight counterclaims/affirmative
defences. The claims give rise to a number of factual conflicts, as well as a range of
complex and in some cases novel legal issues. A key legal issue is whether a
mortgagee’s adoption of an existing agreement for sale and purchase amounts to the
exercise of the mortgagee’s power of sale. This has not previously been considered
by the New Zealand courts.
[15]

The balance of the judgment is structured as follows:
(a)

First, I set out the key issues I must determine.

(b)

Second, given the competing factual contentions, I then make some
brief observations as to the credibility and reliability of the witnesses
who gave evidence at the hearing.

(c)

Third, I provide more detail of the factual background to the dispute.

(d)

Fourth, I set out the parties’ submissions, and my analysis and findings,
in relation to each of the identified issues.

The issues
[16]

I have distilled the pleaded claims and defences into the following issues for

determination:
(a)

Does an adoption of an existing agreement for sale and purchase
pursuant to s 179 of the Act amount to the exercise of a mortgagee’s
power of sale?

(b)

Assuming the answer to (a) above is “yes”, did LCIL validly adopt the
Lepionka Purchase Contracts for the purposes of s 179 of the Act? In
particular:

(i)

Does the fact that LCIL’s adoption notice was “subject to” the
Completion Agreement mean the adoption was invalid?

(ii)

If not, when did the adoption take effect (if at all)? This turns
on whether the adoption notice was validly served on the
Lepionka Purchasers, and if so, when it was served.

(c)

Did LCIL wrongfully refuse to allow GLW to redeem the mortgage in
early April 2015?5

(d)

Did LCIL breach its equitable duties as mortgagee by, among other
matters, adopting the Lepionka Purchase Contracts and concluding the
Completion Agreement?6

(e)

Assuming the adoption did amount to the exercise of LCIL’s power of
sale, did LCIL breach its duty pursuant to s 176 of the Act to obtain the
best price reasonably obtainable at the time of sale, including failing to
pursue negotiations with Mr Coltart in relation to a sale of the
Property?7

(f)

Did LCIL act in bad faith by not giving bona fide consideration to TTL’s
offer in November 2015 to purchase the Property?8

(g)

If the answer to any of (c) to (f) above is “yes”, what is the appropriate
remedy? Specifically:
(i)

Should the adoption notice/Lepionka Purchase Contracts be set
aside?

(ii)

Alternatively, is GLW’s remedy in damages, and if so in what
amount?

5
6
7
8

This alleged breach is pleaded by both GLW and AFI.
As pleaded by GLW. The full list of steps taken by LCIL and which GLW says were in breach of
LCIL’s equitable duties is set out at [285] below.
As pleaded by GLW. The particular alleged failures by LCIL in this context are listed at [286]
below.
As pleaded by AFI.

(iii)

Is LCIL obliged to account to AFI (as second mortgagee) on the
basis of “wilful default”, on the basis that there was a
redemption of the First Mortgage on 9 April 2015, or
alternatively, sales proceeds from the TTL offer would have
been received by LCIL on or about 1 December 2015?

(h)

Are the costs LCIL has and proposes to charge to the First Mortgage
reasonable?

(i)

Finally, and given LCIL’s counterclaim against AFI, does the loan
agreement between AFI and GLW only cover advances directly made
by AFI to GLW?

Observations on the witnesses/evidence
[17]

Given the range of factual conflicts in this matter, it is appropriate to make

some general observations in relation to the evidence and witnesses in this hearing.
[18]

Mr Paterson was the principal witness for GLW. I regret to say I did not find

him to be a particularly credible or reliable witness.

Concerns in relation to

Mr Paterson’s credibility and reliability stem in large part from his deeply entrenched
view that he has been significantly wronged by Mr Lepionka in relation to the events
which are the subject of this proceeding. This clouded many aspects of his evidence.
For example, his evidence was continuously punctuated by gratuitous remarks as to
Mr Lepionka’s approach, personality and style in relation to the matters in dispute.
This unfortunately distracted from and undermined Mr Paterson’s evidence more
generally. It was also clear from Mr Paterson giving evidence that he has become
somewhat “fixated” with this matter and his view of where the respective moralities
lie.
[19]

Mr Paterson was frequently evasive when answering questions put to him in

cross-examination, and on many occasions, rather than answering the question being
put to him, simply reiterated his “theme” that Mr Lepionka was ultimately to blame
for events which have given rise to these proceedings. Ultimately, Mr Paterson sought
to lay the blame for events at others’ feet, primarily Mr Lepionka, but also Mr Coltart,

the Edgars and Westpac. Having reviewed extensive amounts of the contemporaneous
documents in this proceeding, that is also a feature of Mr Paterson’s written
communications.
[20]

Aspects of Mr Paterson’s evidence was also inconsistent with the

contemporaneous record. I have referred to instances of this where necessary in the
balance of this judgment. Further, and as discussed later in this judgment, Mr Paterson
has also been willing to actively mislead others (namely Mr Lepionka and Mr David
Johnson of AFI).9
[21]

Mr Lepionka was the primary witness for LCIL and the Lepionka Purchasers.10

In the main, I found him to be a credible and reliable witness. He was clear and direct
in answering questions put to him, and acknowledged certain matters which were
adverse to LCIL’s interests. I observe, however, that like Mr Paterson, Mr Lepionka
struck me as having become somewhat personally “captured” by this matter.
Nevertheless, his evidence was broadly consistent with the contemporaneous
documents, though, not surprisingly, often with a “spin” supportive of the Lepionka
parties’ interests.
[22]

Mr Johnson gave evidence for AFI. I found Mr Johnson to be a particularly

“straight up”, credible and reliable witness. His evidence was largely consistent with
the contemporaneous record and he has clearly found himself in an invidious position,
given the very significant lending by AFI to GLW and what must now be slim
prospects of recovery. The documentary record also demonstrates Mr Johnson worked
hard to broker sensible outcomes and settlements, including a settlement which was
reached between AFI and LCIL, but which Mr Paterson and GLW refused to consent
to.
[23]

Mr David Wallace of Gibson Sheat gave evidence for LCIL.

I found

Mr Wallace to be a credible and reliable witness, and he candidly acknowledged

9

10

See [67] below in relation to Mr Lepionka (concerning the use to which the Lepionka Purchasers’
deposits had been put; and [60] below in relation to Mr Johnson (concerning a GLW share transfer
form he provided to Mr Johnson).
This of course reinforces the inherent conflict between LCIL, as mortgagee, and the Lepionka
Purchasers.

matters where it was not clear that all appropriate steps had been taken.11 Mr Matthew
Holder also gave evidence for LCIL, in relation to the resource management and
planning aspects of the Property’s development. Again, I found him to be a credible
and reliable witness. He was very matter-of-fact when giving evidence, and is clearly
very knowledgeable of the Property’s development. He also properly acknowledged
matters where it was appropriate to do so. In large part, I did not consider his evidence
to be challenged under cross-examination.
[24]

Finally, Mr Schellekens of PricewaterhouseCoopers gave expert valuation

evidence on behalf of LCIL. I have no reason to doubt Mr Schellekens evidence. He
was a careful and credible witness. His expertise was not challenged. And like
Mr Holder, his evidence was not undermined to any significant extent by crossexamination.
Factual background
[25]

Given the factual and legal issues which arise in these proceedings, it is

necessary to traverse the factual background in some detail.
Initial development of Property – 2009 – mid 2013
[26]

As noted, GLW purchased the Property in 2009. The purchase price was $2.7

million. Of this, GLW borrowed approximately $1.625 million from Westpac, secured
by the First Mortgage. Mr Paterson planned to subdivide the Property into lots and
sell all but one of those lots, which was to be retained for himself and his family.
[27]

Mr Paterson gave evidence that, after settlement of the purchase, he entered

into a verbal arrangement with Mr Coltart pursuant to which Mr Coltart was to work
with Mr Paterson to project-manage the subdivision of the Property. Mr Paterson said
this was for a fee of $500,000, but was subject to him being “happy with [Mr Coltart’s]
work”. Mr Paterson gave evidence that the verbal arrangement with Mr Coltart later
changed, and in return for Mr Coltart’s services, GLW agreed to sell the Homestead to
Mr Coltart, with Mr Coltart’s “earning” being applied towards the sale price.

11

For example, in relation to service of the adoption notice.

[28]

In September 2010, GLW agreed to sell proposed Lot 1 to the Edgars.

Proposed Lot 1 was shown on a plan attached to the agreement for sale and purchase.
The further terms of sale included that:
(a)

GLW would incorporate a company which would be responsible for
among other things, general garden maintenance on the common area
of the Property (i.e. proposed Lot 7) and ensuring the construction of a
single-storey fishing hut and a caretaker’s/implements shed on the
common area.

(b)

The registered proprietors of each of Lots 1, 2 and 3 would own one
share each in that company and could each appoint one director. The
constitution of the company would provide that each shareholder had
the right to use the fishing hut and implements shed, in common with
the other shareholders.

(c)

The Edgars, together with their invitees, would have a right to roam
over Lot 7 (i.e. the common area). The right to roam was protected by
way of covenant and was formally consented to by Westpac (as
mortgagee).

[29]

As noted in the introductory section of this judgment, by early 2012,

Mr Paterson had fallen out with Mr Coltart. In his evidence, Mr Paterson blamed
Mr Coltart for much of the delay in the development to this point, and alleged
Mr Coltart had misled him as to what could be done by way of the Property’s
development.

On 22 February 2012, Mr Paterson informed Mr Coltart that his

services were no longer required. This led to a settlement in August 2012 pursuant to
which Mr Coltart was given an exclusive option to purchase proposed Lot 2, which
included the Homestead.
[30]

An agreement for sale and purchase was attached to the settlement agreement

with a purchase price of $630,272.00. The settlement agreement provided that
Mr Coltart’s option could be exercised by notice within a short timeframe of him being
advised that title had issued for Lot 2. Mr Coltart also agreed that, if called upon by

the “Paterson parties” within five years of the date of the settlement, he would provide
one concept design, plus two revisions of each design, for two more dwellings (and
their accessory buildings) and one additional fishing hut on the Property.12 No fee was
to be paid for those designs. As will be seen later, the requirement for Mr Coltart to
provide these designs ultimately found its way into the Lepionka Purchase Contracts.
[31]

Like the Edgars’ agreement for sale and purchase, the agreement for sale and

purchase annexed to the settlement agreement granted Mr Coltart the right to roam
over proposed Lot 7. The further terms of sale also obliged GLW to cause a fishing
hut and caretaker’s (implements) shed to be built. Mr Coltart’s access to and use of
the fishing hut and caretaker’s shed was to be recorded and preserved by way of a
covenant.
[32]

On 9 October 2012, GLW lodged an application for resource consent, which

was granted on 30 October 2012 (“First GLW Resource Consent”). The application
sought consent in relation to several lifestyle blocks on the Property (Lots 2, 3, 4, 5, 6
and 8), the common area (Lot 7) and two further lots to accommodate the proposed
fishing hut and implements shed (Lots 9 and 10).13 Further, and relevant to claims
discussed later in this judgment, the application for consent noted that the proposed
fishing hut measured approximately 35.1sqm, and the proposed implements shed
approximately 108.5sqm. The consent granted provided that the fishing hut not
exceed 40sqm and the implements shed 120sqm.
[33]

Relevant to claims by GLW concerning proposed Lot 8, GLW’s application

also recognised there may be issues in respect of that lot’s suitability for development.
Given this, GLW’s application noted that acceptable conditions of the resource consent
would be that (inter alia):
[N]o building shall be permitted on Lot 8 without a site specific geotechnical
investigation confirming the site’s ability and/or suitability to accommodate
such a building.

12
13

The “two more dwellings” were dwellings for proposed Lots 5 and 6.
At the time of the sale to the Edgars, only Lots 1, 2, 3, 4 and 7 had been proposed. By the time of
the First GLW Resource Consent, title for Lot 1 had already issued. A later variation to the Edgars’
agreement for sale and purchase included reference to Lots 5 and 6, and that if title to those lots
were issued, Lot 7 would be transferred to the company referred to in the original sale and purchase
agreement. Mr Paterson intended to keep Lot 6 for his own use.

…
[Lot 8] shall be held in the same certificate of title with balance Lot 7 by way
of amalgamation, until such time as the above conditions can be adequately
satisfied (if in fact at all)…

[34]

The First GLW Resource Consent accordingly contained an amalgamation

condition that Lots 7 and 8 were to be held as one certificate of title.
[35]

GLW applied for a subsequent consent on 15 January 2013, which was granted

on 5 April 2013 (“Second GLW Consent”). This granted variations to the First GLW
Consent to provide for the staging of the Property’s development.
[36]

Mr Paterson gave evidence that around this time, he found out details that

“undermined the entire basis” for Mr Coltart’s option agreement. In February 2013,
Mr Paterson advised Mr Coltart that he considered the option agreement was void.
Mr Coltart disagreed and to protect his position, he lodged a caveat over the Property.14
First sale to Lepionka
[37]

In around May 2013, Mr Lepionka and Mr Paterson first began discussing

Mr Lepionka (or entities associated with him) purchasing some of proposed lots in the
Property. Mr Lepionka had originally been introduced to the Property by Mr Coltart,
with whom he had been working on the design of a house in Auckland. Mr Lepionka
gave evidence that Mr Paterson advised him at this time that he (i.e. Mr Paterson) had
a very broad discretion to deal with the Property as he wanted, and its unzoned nature
assisted this. Mr Lepionka also said he told Mr Paterson that he wanted to be able to
build two of his own fishing huts on the common area and Mr Paterson assured him
that would be possible.
[38]

As a result of these negotiations, in May 2013, GLW and Mr Lepionka entered

into an agreement for sale and purchase of proposed Lots 3, 4, 5, 7, 8, 9 and 10 for
$5,680,696 (plus GST, if any). The agreement included a due diligence clause.

14

This caveat led to subsequent litigation between Mr Coltart and LCIL, as discussed further below.

[39]

The Edgars became aware of the proposed sale, and by their solicitor’s letter

dated 16 May 2013, advised Mr Lepionka of several issues with his proposed
purchase. These were that:
(a)

Lot 1 was to have the right to roam over Lot 7 (which was included in
the lots to be sold to Mr Lepionka).

(b)

A company was to be incorporated to manage Lot 7, with the
shareholders being the owners of the four other lots.

(c)

GLW was to have provided certain utilities and services to Lot 1, but
had not done so by settlement date, such that the Edgars were retaining
funds pending this occurring.

(d)

GLW and the Edgars had entered into a variation agreement, which
recorded that:
(i)

Two further lots were to be sub-divided (i.e. Lots 5 and 6);

(ii)

If separate titles were issued for those lots, then Lot 7 was to be
transferred to the ownership of other lot owners (so that a onesixth share in Lot 7 would attach to Lot 1).

(iii)

Lot 1 was to benefit from an exclusive occupation covenant for
a strip extending ten metres from its northernmost boundary, for
the length of its boundary.

(iv)

A further fishing hut was to be built on Lot 7, and Lot 1 was to
have the right of casual use of it.

[40]

The letter concluded that “the Edgars are concerned that the full extent of these

obligations may not have been conveyed to you”. To protect their position, on the
same day as sending the letter to Mr Lepionka, the Edgars lodged a caveat against the
Property. Mr Coltart also lodged a (further) caveat in May 2013, to protect his right
to roam.

[41]

As will be appreciated from the above, a key issue was GLW purporting to sell

Lot 7 to Mr Lepionka, when it had already agreed with the Edgars that Lot 7 was
ultimately to be held by a company owned by and for all lot owners. At the time these
issues arose, Mr Paterson sought to deflect “blame” onto Mr Coltart, stating in an
email to Mr Lepionka that “Coltart had made various comments to the Edgars about
the potential for Lot 7 to be split between the owners, but as I mentioned to you this
was done without my consent and it will not happen.” Mr Lepionka cancelled the
agreement for sale and purchase (pursuant to the due diligence clause) on 7 June 2013.
[42]

Shortly afterwards, in July 2013, Mr Paterson again got in touch with

Mr Lepionka in relation to the Property. By email dated 2 July 2013, he advised
Mr Lepionka the following:
Just thought I’d let you know the Edgars have agreed to sell to me and Andy
[Coltart] has also agreed to give up the right to roam.
Therefore, if you still have any interest, I am now able to deliver to you the
items listed below. You would now be able to have all the fishing huts and
shed – and pretty much everything else, to do as you may.

[43]

It transpired, however, that only one of the Edgar brothers had indicated a

willingness to sell to GLW, and had not discussed that with his brother. Ultimately
the Edgars did not agree to sell. Mr Paterson said in cross-examination that while he
had reached an arrangement with Mr Coltart in respect of his right to roam, the
arrangements with the Edgars and Mr Coltart were “contingent upon each other and
when the Edgars said no, that was the end of that”.
GLW’s financial difficulties and initial arrangements with AFI
[44]

It was common ground that, at this time, GLW was experiencing serious

financial difficulties. Mr Paterson was also facing bankruptcy in Australia.
[45]

Mr Paterson/GLW had first been introduced to AFI as a potential lender in

2010. In August 2013, Mr Paterson approach Mr David Johnson, AFI’s director, about
possible further funding. He outlined his and GLW’s (then current) financial position,
noting “it is a very serious matter” and “I am happy to remunerate you in whichever
way you see fit”.

[46]

In September 2013, AFI offered to lend GLW “a further amount” of up to

AU$1.3 million, secured by a mortgage over the Property (and other Australian
properties owned by GLW or related entities). The loan’s term was initially six
months, expiring on 31 March 2014. The costs of the facility were, on any view, steep:
(a)

On the sale of Lot 3 of the Property, a fee of NZ$250,000 was to be
paid, and on the sale of Lot 8, a further fee of NZ$100,000.

(b)

In the event both lots were not sold and settled during the loan’s term,
then:
(i)

An establishment fee of 5 per cent of the amount advanced
would be charged (to be capitalised into the loan and repayable
with the loan);

(ii)

Interest of 3 per cent per month would apply, compounding
monthly; and

(iii)

Any amount owing at the end of the loan term would attract
interest at 4 per cent per month, compounding monthly.

[47]

Mr Paterson responded to AFI’s offer the following day, noting that “as Lot 8

has certain works etc to be done prior to being ready for sale”, the loan term should be
to 30 April 2014. Mr Johnson confirmed that was acceptable.
[48]

As noted earlier in this judgment, a formal loan agreement was not entered into

until July 2014. However, between September 2013 and June 2014, AFI (or entities
associated with it) advanced a total of AU$1,453,953.60 to GLW (or entities
associated with it).
Re-engagement with Mr Lepionka
[49]

In November 2013, GLW marketed proposed Lot 4 through an international

tender. Mr Paterson also got in touch with Mr Lepionka again, to see if he might be
interested in renewing negotiations in relation to the Property.

[50]

In an email to Mr Lepionka dated 26 November 2013, Mr Paterson outlined

what he said were arrangements he had reached with the Edgars and Mr Coltart, to the
effect they would give up their respective rights to roam (and release GLW from its
obligation to construct the implements shed and fishing hut) if GLW could ensure
certain matters, including to transfer to them strips of land adjacent to their respective
lots. Mr Paterson also said that he had a “genuine offer” for Lot 4 (which had a newlybuilt house on it) of $2.8 million.

In his email, he proposed to sell Lot 4 to

Mr Lepionka, along with proposed Lots 3, 5, 7, 8 and 10, for a total price of $4.5
million plus GST. Mr Paterson said that given the alternative offer for Lot 4 and that
he had valuations for the remaining lots, he considered $4.5 million “to be a fair and
reasonable price”.
[51]

In light of Mr Paterson’s assurances, Mr Lepionka renewed negotiations for a

potential purchase of lots in the Property. In an email dated 3 December 2013,
Mr Paterson reassured Mr Lepionka that in relation to the proposed purchase of Lot 4,
the Lepionka Purchaser would have the same right to roam as the Edgars and
Mr Coltart. He also said that he did not understand there to be any issue with the
Lepionka Purchaser putting a separate building or fishing hut on the Lot 4 land, as
both could be done as a matter of right.15
[52]

By email on 12 December 2013, Mr Lepionka set out several negotiating points

and queries, including in relation to the proposed Coltart designs/plans (see [30]
above). Mr Lepionka asked how access to those designs could be “cemented” into the
proposed agreements for sale and purchase without Mr Coltart’s acknowledgement.
Mr Paterson responded that “those rights are assignable and I will assign them to you”.
I interpolate to note that this is somewhat inconsistent with Mr Paterson’s earlier
stance vis-a-vis Mr Coltart, namely that the option agreement was void and his
purported cancellation of that agreement.
[53]

In parallel with his negotiations with Mr Lepionka, Mr Paterson was

negotiating with a Mr John Johnston, an American citizen, for the purchase of Lots 3,
4 and 5. In mid-January 2014, Mr Paterson emailed Mr Lepionka, stating that he was
keen to have him and his family in the development rather Mr Johnston, with whom
15

This fishing hut became known as the “Lot 4 fishing hut” but was actually to be situated on the
common area (i.e. Lot 7).

he had a draft agreement for the sale and purchase of Lots 3, 4 and 5 for $4.6 million.
Mr Paterson said there was a limited window to buy before the agreement with
Mr Johnston was formalised.
[54]

Ultimately, on 28 January 2014, the Lepionka Purchase Contracts were signed.

Lot 4 (and its associated fishing hut) was sold to the Lepionka Trust for $3.3 million,
including GST. Lots 3, 5 and 8 were sold to Lepionka Company for $1,330.435, plus
GST (if any). A total of $463,000 was paid to GLW by way of deposit.
After entry into the Lepionka Purchase Contracts – problems still exist
[55]

It soon became apparent, however, that conflicts remained between GLW’s

contracts with the Edgars and Mr Coltart on the one hand, and the Lepionka Purchasers
on the other. The two key issues were:
(a)

First, the Lot 4 fishing hut, which GLW had contracted with the
Lepionka Purchasers on the basis it could be built on the common area
of the Property (with a separate title issuing, Lot 11). This impacted on
the Edgars’ and Mr Coltart’s right to roam over the common area.

(b)

Second, the new location of Lot 8, which also affected the Edgars’ and
Mr Coltart’s right to roam over the common area.

[56]

In short, like the first sale contract with Mr Lepionka, the Lepionka Purchase

Contracts could not be settled until these issues were resolved with Mr Coltart and the
Edgars. In turn, without the Lepionka Purchase Contracts settling, it was unlikely AFI
would get repaid.
[57]

A significant aspect of each of Mr Paterson and Mr Lepionka’s evidence at the

hearing was who was to blame for these issues. Mr Paterson said Mr Lepionka had
reassured him that he (i.e. Mr Lepionka) would be able to sort out the issues with the
Edgars and Mr Coltart; while Mr Lepionka said that Mr Paterson had assured him that
the issues could be or had been resolved. While it is not strictly necessary for me to
resolve this conflict of evidence in the context of the issues I must determine, I record
that I generally prefer Mr Lepionka’s evidence on this point. It is more consistent with
the contemporaneous documents, as well as my overall impression of the witnesses’

credibility and reliability.

Mr Paterson also accepted in cross-examination that

he/GLW “bore the risk” of being able to settle the Lepionka Purchase Contracts.
[58]

On 4 April 2014, Mr Adam Edgar emailed Mr Lepionka, setting out the

Edgars’ concerns in relation to the new contracts:
Stefan see below from our lawyer - put simply our major issue here is when
we brought this place when there were 4 sites, going to be one small fishing
hut shared by all parties and an implement shed. Now what Garth is trying to
sell you is a very different proposal and gives a lot to you and him without any
benefit to us.
Anyway let me know thoughts on this and happy to chat. We are in no way
trying to stop what you are doing but do think what Garth is telling you
completely misrepresents what was agreed with us.

[59]

Mr Lepionka forwarded this email to Mr Paterson, who sought to reassure

Mr Lepionka that these were “out of the blue issues” and that he didn’t believe there
were any truly genuine issues at all. Mr Paterson also observed that:
…the subdivision situation … has become somewhat of a moveable feast from
the very beginning – primarily as a result of the mishandling of the original
applications by my previous “agent” for that process, Mr Andy Coltart.

[60]

GLW continued to deal with AFI in relation to the further lending. With the

passage of time, Mr Johnson was, not surprisingly, increasingly concerned that formal
loan and security documentation was still not in place. Mr Paterson had earlier agreed
to transfer his shareholding in GLW (held via trust) to AFI, and on 28 September 2013
provided AFI with a share transfer signed by him. However, as the shares were held
in trust, the transfer needed to be signed by the trustee, not Mr Paterson. On 11 July
2014, Mr Paterson sent Mr Johnson a further transfer purporting to be signed by the
trustee. However, Mr Paterson later told Mr Johnson that he had simply “copied and
pasted” this signature into the transfer document.16
[61]

AFI and GLW (eventually) entered into a loan agreement on 14 July 2014. The

agreement was for a term loan facility to a maximum amount of AU$4.2 million, in
respect of which the parties agreed that AU$4,109,480 had already been drawn down.

16

Mr Paterson said in cross-examination that this was because he could not get a signed original
from the trustee at that time.

The interest rate was 20 per cent (calculated daily), with a default interest rate of 25
per cent. The loan agreement required GLW to repay all outstanding moneys by 14
October 2014. At the same time, GLW executed a mortgage over the Property to
secure the borrowings (i.e. the Second Mortgage). This was never registered.
[62]

Over the second half of 2014, there were significant negotiations between

GLW and the Lepionka Purchasers, at times involving the Edgars and/or Mr Coltart,
to try and resolve the conflicting contractual arrangements. LCIL also points to a
conversation which Mr Lepionka said took place at this time between himself and a
Mr Mark Steed, a senior Westpac employee. As well as being first mortgagee in
relation to the Property, Westpac was banker to the Lepionka interests. Mr Lepionka
said he told Mr Steed about his concerns in relation to GLW and the Property, and that
Mr Steed had told him that, “if there was anything untoward in GLW’s dealings with
the Property, then Westpac would support the Lepionka Purchase Contracts”. I
mention this conversation because LCIL submits it amounted to Westpac’s consent to
the Lepionka Purchase Contracts, meaning that the first mortgagee could not convey
tile to the Property clear of the Lepionka Purchasers’ interests.
[63]

In the latter half of 2014, GLW/Mr Paterson began to pursue a “back up”

option of selling of the Property to Mr Coltart, in the event GLW could extract itself
from the Lepionka Purchase Contracts. This potential sale involved an “on-sale” of
several the lots from Mr Coltart to Mr Johnston (i.e. the American citizen referred to
earlier).
[64]

On 30 September 2014, the Lepionka Purchasers’ right to cancel the Lepionka

Purchase Contracts crystallised, due to GLW’s failure to deliver title by that time. The
Lepionka Purchasers’ solicitor, Mr Horton, wrote to GLW’s solicitor setting out the
Lepionka Purchasers’ concerns. Mr Horton said the Lepionka Purchasers intended to
enforce their rights under the Lepionka Purchase Contracts, but would refrain from
taking action for a period of two months. Mr Horton copied his letter to Westpac.
[65]

There was some dispute at the hearing as to whether copying the letter to

Westpac triggered GLW’s account being transferred to the bank’s Loan Management
Unit. There was documentary evidence that the account had been in difficulties prior

to that time. Nevertheless, by letter dated 1 October 2014, a private adviser with
Westpac wrote to Mr Paterson noting that:
…in view of these concerns [as set out in Mr Horton’s letter of 30 September
2014] management of your account has been transferred to the Bank’s Loans
Management Unit based in Auckland.

[66]

No-one from Westpac was called to give evidence on these matters. It is

therefore not possible for me to take this issue further. Nor is it strictly necessary to
do so, given it is not in dispute Westpac subsequently took enforcement steps under
the First Mortgage. GLW’s claim originally challenged the legality of those steps, but
GLW abandoned those claims at the conclusion of the hearing.
[67]

In October 2014, Mr Lepionka asked Mr Paterson for information about the

use of the Lepionka Purchasers’ deposits. The Lepionka Purchase Contracts provided
that, while 50 per cent of the deposit could be released immediately to GLW, the
remaining 50 per cent was to be utilised only in relation to the development. On
3 October 2014, Mr Paterson sent Mr Lepionka a schedule of invoices against which
he said the Lepionka Purchasers’ deposits had been applied. However, in crossexamination, Mr Paterson accepted that he had withdrawn some of the deposits from
his solicitor’s trust account to meet personal expenses, in what he characterised as a
“temporary breach” of the Lepionka Purchase Contracts. Mr Paterson also accepted
that some of the invoices he sent to Mr Lepionka, purporting to evidence the use to
which the deposits had been put, did not in fact relate to those matters. It is concerning
that Mr Paterson was prepared to deliberately mislead Mr Lepionka in this way.17
[68]

On 12 November 2014, a further resource consent was granted to GLW

(GLW’s application having been filed in March 2014) (“Third GLW Consent”). This
consent included new Lot 11 (being the fishing hut associated with Lot 4), a new Lot
12 (being a further fishing hut to be located on the common area) and Lot 8 was moved
to a different location.

17

Mr Paterson said he was “embarrassed” and simply needed the money. However, he reiterated
that all of the deposit monies had ultimately been spent on the development. This was not explored
further in the evidence, but I have some difficulty with this, as it would have required Mr Paterson
to have reimbursed whatever deposit monies he had used for personal purposes. There was no
dispute, including from Mr Paterson himself, that he was in a dire financial position at that time.

[69]

In early December 2014, Mr Johnson told Mr Paterson that, other than some

“reserves” to continue to pay the interest on GLW’s Westpac loans, no further funds
were available from AFI.
[70]

On 23 January 2015, Westpac served GLW with a notice pursuant to s 119 of

the Act. The notice specified that defaults under the First Mortgage needed to be
remedied by 5 March 2015, absent which Westpac’s rights under the First Mortgage
would be triggered.
[71]

In the meantime, and desperate to get further sales of the Property settled,

GLW continued to negotiate the back-up sale to Mr Coltart/Mr Johnston.
Mr Lepionka was aware of the potential “back-up” contract by this time, as Mr Horton
corresponded with GLW’s solicitor about this in a letter date 10 February 2015:
We are aware that your client has received a formal offer to acquire the
[Property] for $5.85 million (plus, as we understand it, other consideration),
from or via Andy Coltart, and your client is simply seeking to exit our client’s
Agreements to avail himself of that opportunity.

[72]

Mr Horton’s letter then set out a number of options for resolving the impasse

that had been reached and sought a response by 5pm the following day. In the event,
none of those options were pursued to completion.
[73]

On 11 February 2015, Mr Paterson emailed Mr Jonty Edgar about the “back-

up” he was negotiating with Mr Coltart. He described the deal as being for “my entire
land holding, including Lot 6 and the existing residence that [Andy Coltart] resides
in”. Relevant to later aspects of this judgment, he went on to state that:
My accountant has informed me that the back up contract actually delivers a
lesser net result [than the Lepionka Purchase Contracts], due to a greater
amount of tax that will be due.

[74]

Mr Lepionka said in evidence that around this time, he was also in direct

communication with Mr Coltart, who had offered him $500,000, and then up to a
$1 million in compensation, if the Lepionka Purchasers would voluntarily back out of
the Lepionka Purchase Contracts.

Mr Lepionka implements a “self-help” remedy
[75]

Mr Paterson gave evidence that by early 2015, the situation was “desperate”.

He said he had agreed with AFI that AFI would acquire GLW’s debt and the First
Mortgage from Westpac, but AFI had requested he take further action to try and
resolve the situation before formal steps were taken. Mr Johnson disputed this and
said there was no “arrangement” that AFI would acquire the First Mortgage. He said:
There had certainly been discussions in the sense that Mr Paterson was
persistently telling me it was in AFI’s interest to buy or fund repayment of the
first mortgage. I had dealt with that by informing Mr Paterson that it was
something I was reluctant to do but would keep an open mind to it. My
preference and expectation was that Westpac would sell the property as first
mortgagee.

[76]

On 15 February 2015, Mr Paterson sent Mr Lepionka an email in reply to

Mr Horton’s letter of 10 February (see [71] above), in which he said the following:
The contract you refer to with Coltart is simply a back-up contract for when
your contracts are no longer. That back-up contract is for the entire land
holding, including Lot 6 and the existing residence that Coltart resides in.
Ironically, my accountant recently informed me that the back-up contract
actually ultimately delivers me a lesser net result, due to a greater amount of
Tax that will be payable.
As you know, all I want to do is sell my property and move on, but I seem to
be stuck in the middle of issues between yourself and other parties. I too am
deeply disappointed about how things have transacted and have also very
much questioned the seeming lack of honour, morality and honesty in which
some people seemed to have acted.
…
You would have undoubtedly received the notice from Westpac this week
regarding the mortgage. This situation has come about solely as a result of this
transaction taking so long to complete, and your direct and ill-advised, onesided communication with Westpac. As a result of your afore mentioned
actions, Westpac will soon be replaced as first mortgagee, with the new
mortgagee having all the rights and benefits of the existing first mortgage
assigned to them ...........

[77]

Mr Paterson’s email concluded as follows:
As you know, I myself am a relatively simple person, whilst others around me
are somewhat more commercially sophisticated. Please be aware that if you
and I do not reach agreement prior to the cut-off date below [being close of
business 17 February 2015], I have been advised that this matter will be dealt
with relatively quickly, simply and finally, and perhaps not how you would

like it to be. Although the future actions of the new mortgagee are as yet
unknown, given the level of secured debt, and subsequent lack of real equity,
I have a feeling that they may look at liquidating their position relatively
quickly. How their future actions may affect your existing unsecured deposit
funds is something I am unable to advise you on.

[78]

On 17 February 2015, Mr Lepionka sent an email to his contacts at Westpac,

noting that GLW “appears to be trying to extract themselves to take a better offer”.
Mr Lepionka noted that “we would be hugely disappointed if the mortgage has been
passed on or sold as [Mr Paterson] has highlighted, as Westpac has known for some
time of this situation”.

Importantly in the context of GLW and AFI’s claims,

Mr Lepionka went on to state the following:
We would be willing to buy your mortgage to protect our position, and to be
clear our commitment to take/buy out the mortgage from Westpac is not only
to protect our $467k deposit but to avoid any unnecessary future litigation.
…
At the end of the day, all I want is to own the properties that I wanted to
buy for my family.
[Emphasis added]

[79]

GLW and AFI were unaware of Mr Lepionka’s discussion with Westpac about

acquiring the First Mortgage. However, recognising the situation was becoming
somewhat fraught, on 3 March 2015, AFI registered a caveat against the Property to
protect its position as (an unregistered) second mortgagee. On 16 March 2015, Mr
Johnson undertook an analysis of options for recovery in New Zealand. His analysis
compared the expected net proceeds from the Lepionka Purchase Contracts with the
Coltart/Johnston offer then being considered by GLW. Consistent with Mr Paterson’s
earlier advice as to his accountant’s view of the respective transactions, Mr Johnson
concluded the Lepionka Purchase Contracts could realise a net amount of $1.5 million
(including the sale of the Homestead lot to Mr Coltart at the agreed price of $630,000),
compared to a net result of $1.1 million from the sale to Mr Coltart/Mr Johnson. The
analysis of the net recovery based on a sale to Mr Coltart/Mr Johnston included
$400,000 payable to the Lepionka Purchasers (presumably as some form of
compensation to avoid litigation), together with the return of their deposits, plus
interest and legal fees.

[80]

Mr Lepionka and his solicitor, Mr Horton, thereafter negotiated with Westpac

to take an assignment of GLW’s debt and the First Mortgage. LCIL was incorporated
on 25 March 2015 for this purpose. Mr Wallace of Gibson Sheat was instructed to act
on LCIL’s behalf as mortgagee.

Mr Horton continued to act for the Lepionka

Purchasers. LCIL moved quickly, and on 1 April 2015 took an assignment of the First
Mortgage from Westpac. The debt due under the First Mortgage at that date was
$2,682,345.
LCIL’s first actions as mortgagee – adoption, completion
[81]

Later on 1 April 2015, Mr Wallace (on behalf of LCIL) signed a “notice of

adoption” of the Lepionka Purchase Contracts. Mr Wallace did not send a copy of the
adoption notice to the Lepionka Purchasers.

However, he said that he told

Mr Lepionka and Mr Horton on 1 or 2 April 2015 that he (i.e. Mr Wallace) had signed
the notice. Mr Lepionka said that he had been advised by Mr Wallace that he had
signed the adoption notice. It is not in dispute that a physical copy of the adoption
notice was not provided to Mr Horton or to Mr Lepionka until 7 April 2015. Mr
Hughes, the other trustee of the Lepionka Trust, did not receive a copy of the adoption
notice until around 11 September 2015. However, Mr Hughes said that he had been
informed by Mr Lepionka of the adoption and while he could not recall the precise
date, he was “certainly aware of this by 2 April 2015”. I return to these issues in more
detail later in this judgment, in the context of GLW and AFI’s claim that the adoption
notice was not validly served.
[82]

The adoption notice stated that it was “subject to” the Completion Agreement.

That agreement is also dated 1 April 2015, though it was not executed by all parties
until 2 April 2015. Its key features and terms are as follows:
(a)

Recital E records that “[LCIL] recognises that completion of the
Subdivision and settlement of the [Lepionka Purchase Contracts] is in
the best interest of [LCIL].”

(b)

As the Lepionka Purchasers had the ability at that time to cancel the
Lepionka Purchase Contracts,18 the Lepionka Purchasers agreed not to
cancel the contracts in the coming six months. They also agreed to pay
$50,000 towards completion of the subdivision.

(c)

In return, LCIL agreed to use commercially reasonable endeavours to
complete the subdivision within six months.

(d)

Notably, the agreement went on to state that “in the event that the
Mortgage is redeemed or assigned”, or the subdivision was not
completed within six months, LCIL would pay to the Lepionka
Purchasers the following amounts:
(i)

The $50,000 referred to at (b) above, plus interest at 12 per cent;

(ii)

$463,000, being the deposits paid under the Lepionka Purchase
Contracts, plus interest at 12 per cent;

(iii)

The Lepionka Purchasers’ solicitors’, accountants’ and other
costs from the date of the Completion Agreement; and

(iv)

$750,000 “compensation” for the possible non-completion of
the subdivision and the Lepionka Purchase Contracts.

[83]

AFI and GLW describe LCIL’s willingness to take on these additional

liabilities as akin to a “poison pill”, i.e. aimed at deterring GLW and AFI from seeking
to redeem or take an assignment of the First Mortgage. Mr Lepionka acknowledged
in cross-examination that this aspect of the Completion Agreement did have an
element of a “poison pill”. He explained the purpose of the agreement as follows:
The intention of this agreement was to bring certainty to the whole mix … of
completing the subdivision in a timely manner without any interference or
game [playing] or positioning from parties so we could bring titles down and
do what GLW promised to do to all parties that were involved in the land …

18

Given GLW had not delivered title under those contracts by 30 September 2015.

[84]

Mr Lepionka also said the figure of $750,000 compensation was the midway

point of the amounts Mr Coltart had suggested to him for the Lepionka Purchasers to
voluntarily walk away from their contracts.
[85]

On 2 April 2015, LCIL entered into possession of the Property and served

formal notice to this effect on GLW.
[86]

Also on 2 April 2015, Mr Wallace instructed “Valuation Plus” to carry out a

range of valuations of the Property.
[87]

The following day, Good Friday, 3 April 2015, Mr Lepionka corresponded

with Mr Holder, then of Cardno Limited, who had been working with GLW on the
planning aspects of the Property’s development. Mr Lepionka asked Mr Holder to
provide an update on the works required to complete the development.
GLW’s request to redeem the First Mortgage and LCIL’s response
[88]

Also on 3 April 2015, Mr Paterson emailed Mr Wallace stating he would “like

to redeem the mortgage”. Later the same day, Mr Paterson emailed Mr Wallace a
second time, stating “please be advised that the second mortgagee has also given
notice of their intention to exercise their right to purchase the first mortgage debt and
security”. Mr Paterson asked for a repayment statement for 9 April 2015, and noted
his lawyers would be in touch to finalise the conveyancing arrangements.
[89]

GLW itself did not have the funds available at that time to redeem the First

Mortgage. Mr Paterson and Mr Johnson said AFI was willing to advance the funds to
GLW. However, AFI also did not have the funds. Mr Johnson gave evidence that his
late father’s cousin, Mr Arthur Johnson, to whom Mr Johnson is very close, was
willing to provide the necessary funds. Arthur Johnson did not give evidence.
[90]

Mr Wallace replied on 4 April 2015, indicating that LCIL would aim for the

“Wednesday the following week”, i.e. 8 April 2015, but could not guarantee that date,
given Gibson Sheat’s office was closed for Easter and Mr Lepionka was away on
holiday. Mr Wallace said in evidence that at that time, he had not turned his mind to
the effect of the adoption of the Lepionka Purchase Contracts on GLW’s right to

redeem, and that he had not come across this situation before. However, by 7 April
2015, Mr Wallace had evidently turned his mind to the possible implications of the
adoption, stating in email correspondence with Mr Paterson and Mr Toebes (GLW’s
solicitor) that day that:
Given the adoption you may not now have the power to redeem the mortgage
as the adoption may be akin to a sale by the mortgagee under a power of sale.
Once we have Mr Toebes’ request for a discharge of mortgage we will turn
our minds to it.

[91]

There was discussion between Mr Wallace and Mr Toebes the following day,

(i.e. 8 April 2015), in which Mr Toebes sought a repayment statement. Mr Wallace’s
views on the implication of the adoption notice had also firmed up. On 9 April 2015,
Mr Wallace advised Mr Toebes that:
In relation to the repayment figure, we are awaiting on some final amounts
and hope to have that with you shortly. As indicated this is provided on a
without prejudice basis as it is our view that your client has no right to redeem
the mortgage given that our client has now taken steps to sell the property
using its power of sale under the adoption of the agreements for sale and
purchase under section 179 of the Property Law Act.

[92]

There was no evidence of what became of these discussions; for example,

whether a repayment statement was actually provided and if so, what GLW did in
response. Mr Johnson (of AFI) said that after LCIL had indicated it was too late to
redeem the First Mortgage, he did not give further consideration as to how any funding
of GLW for that purpose would have been structured. Mr Paterson referred to a
demand made by LCIL on 13 April 2015 for payment of the mortgage sum then due
($2,712,576.39), and stated that he wanted to pay that sum and redeem the First
Mortgage, but was concerned about triggering the payments under the Completion
Agreement. Mr Paterson said he “therefore decided to wait and see if the entire matter
could be settled”.
[93]

I return to these matters, including whether GLW in fact had funds available to

redeem the First Mortgage, in more detail later in this judgment, in the context of GLW
and AFI’s claim that LCIL wrongfully refused GLW’s attempt to redeem.
[94]

Also by letter dated 9 April 2015, Mr Wallace wrote to Mr Coltart’s solicitors

giving notice pursuant to s 178(2) of the Act that LCIL cancelled the option agreement

between GLW and Mr Coltart. The letter noted Mr Coltart and his family were
residing in the Homestead and required vacant possession within 10 working days.
[95]

On 24 April 2015, Mr Holder provided his initial report to Mr Lepionka on the

costs to complete the subdivision. He estimated these costs to be $275,000 (plus GST).
There is no dispute, however, that this estimate was too low.

By June 2015,

Mr Holder’s estimate had risen to between $720,000 and $845,000. Mr Holder said
his April 2015 estimate was high level only, as he had not been able to inspect the
Property at that time. Mr Holder also gave evidence that at that point in time, six
months to complete the development (as recorded in the Completion Agreement) was
overly optimistic, and a more realistic estimate would have been around 12 months
(taking into account variables such as the weather).
The “Coltart offers” – April to May 2015
[96]

Mr Coltart was obviously anxious to protect his position, given he and his

family were residing in the Homestead on Lot 2, on which he had already spent
significant funds. As a result, over the period 10 April 2015 to 1 May 2015,
Mr Coltart, via his solicitor (Mr Chan of Carlie Dowling) made a number of offers to
LCIL to purchase the Property, on an “as is, where is” basis. As Mr Coltart’s interest
lay only in Lot 2, Mr Coltart proposed to on-sell the rest of the lots to Mr Johnston,
the American citizen. GLW relies on these offers for its claim that, by not accepting
Mr Coltart’s offer of 1 May 2015, LCIL breached its equitable and statutory duties at
mortgagee. As noted earlier, AFI does not rely on these offers. Rather, it relies on a
later November 2015 offer by TTL. Mr Johnson (of AFI) nevertheless gave evidence
that he had been the driver behind Mr Coltart’s offers in April/May 2015, in an attempt
to bring about a resolution to the situation that had developed.
[97]

The first of Mr Coltart’s offers was made on 10 April 2015, and was to

purchase the Property for $5.8 million. Mr Chan’s letter to Mr Wallace conveying the
offer was accompanied by a draft agreement for sale and purchase (which LCIL was
invited to amend to include the usual terms for sale by a mortgagee). By email dated
13 April 2015, Mr Wallace replied to Mr Chan, stating:

Our client is in the process of obtaining two real estate agents’ appraisals of
the property, together with a valuation, with a view to completing a mortgagee
sale. Once our client has all of this information, in particular the valuation, it
will deal with your client’s offer.

[98]

Mr Wallace also noted that, as LCIL had adopted the Lepionka Purchase

Contracts, those agreements “would have to be dealt with and some form of
compensation payable to the Lepionka entities as purchasers in order for these
contracts to be nullified”. Mr Wallace further noted that there were several issues to
work through if any offer by Mr Coltart “would be able to be entertained”, including
LCIL’s obligations under s 176 of the Act. Mr Wallace concluded:
If the property is not marketed prior to sale then our client exposes itself to a
claim that the property is not being sold for the best price possible. The likely
claimants of course would be [GLW and AFI]. It is likely that we need to
involve them in order to avoid any claim against our client.

[99]

Mr Wallace followed up with a further email to Mr Chan on 13 April 2015,

noting that he understood there had been some direct discussions between LCIL and
Mr Coltart. Mr Lepionka gave evidence that he had discussed matters with Mr Coltart,
and it was evident from those discussions that Mr John Johnston, i.e. the American
citizen, was to be involved in any purchase. Mr Wallace’s email attached a draft
agreement for sale and purchase which he said would need to be used when a revised
offer was submitted. The purchase price in the agreement attached to Mr Wallace’s
email was left blank. The draft agreement contained a warranty that the purchaser
does not constitute an “overseas person” under the Overseas Investment Act 2005
(“OIA”) and Overseas Investment Regulations 2005.
[100] On 17 April 2015, Mr Coltart made an updated offer of $5.65 million (plus
GST, if any). This was based on the draft agreement for sale and purchase attached to
Mr Wallace’s email of 13 April 2015, together with various amendments and
additional terms. Notably, the additional terms included a new clause to the effect that
the agreement was conditional upon GLW and Mr Paterson entering into a settlement
deed with Mr Coltart in a form annexed to the agreement. The draft deed of settlement
provided that:

(a)

Mr Coltart, GLW and Mr Paterson settled and forever released each
other from any claims relating to the development of the Property and
the arrangements between Mr Paterson and Mr Coltart in 2012;

(b)

GLW and Mr Paterson taking all necessary steps to transfer to
Mr Coltart the resource consent in relation to the Property; and

(c)

GLW and Mr Paterson transferring to Mr Coltart ownership of all the
chattels and contents of the house located on proposed Lot 4 of the
Property.

[101] Mr Wallace forwarded Mr Coltart’s proposal to GLW’s solicitor, Mr Toebes,
on 17 April 2015. Mr Wallace noted that LCIL had not made up its mind either way
in respect of the proposal, but sought Mr Toebes’ confirmation as to GLW’s position.
Mr Wallace also noted that should LCIL wish to enter into the agreement with
Mr Coltart, it would need to cancel its existing agreements with the Lepionka
Purchasers, with the likely consequence that compensation equal to the amount
specified in the Completion Agreement would be demanded. Mr Wallace concluded
“we make it clear that our client has not made any decision and is unlikely to put itself
in any risk position should your client not give consent to the sale”.
[102] Mr Wallace had further communications with Mr Coltart’s solicitors on
17 October 2015. Mr Wallace raised LCIL’s concern that the purchaser under the
revised offer would in fact be an American citizen (i.e. Mr Johnston), for whom
Mr Coltart was a “front”.

Mr Wallace sought further information on this from

Mr Chan. He also stated that “I agree your client’s proposal may net the mortgagor
and second mortgagee more than completing the Lepionka contracts. Who knows
what the sale prices would be at mortgagee sale”.
[103] Mr Wallace also corresponded that day with Mr Hubbard (acting for AFI). He
sought an indication of whether the purchase price being proposed by Mr Coltart was
acceptable to AFI, bearing in mind that if LCIL decided to contract with Mr Coltart,
the Lepionka Purchase Contracts would need to be cancelled. Mr Wallace noted this
would trigger the compensation payments payable under the Completion Agreement,

estimated in a schedule attached to Mr Wallace’s email to be $1.45 million.19
Mr Shiels QC for AFI submits this was the “poison pill” in action.
[104] By 23 April 2015, no response had been received from either GLW or AFI. Mr
Wallace accordingly emailed Mr Toebes and Mr Hubbard that day, noting LCIL’s
instructions were to continue with the subdivision and complete the Lepionka
Purchase Contracts. Similar advice was given to Mr Chan on behalf of Mr Coltart.
[105] On 28 April 2015, Mr Coltart made a further offer to purchase the Property, for
a sum of $6.15 million. That offer was also conditional on the amendments and
additional terms set out in the documents attached to Mr Chan’s 17 April 2015 letter.
In his 28 April letter, Mr Chan sought to reassure LCIL that no OIA issues arose.
Mr Chan also raised a number of concerns in relation to LCIL’s conduct to that point,
including that the adoption of the Lepionka Purchase Contracts breached LCIL’s
duties. This offer was again forwarded by Mr Wallace to Mr Toebes, asking for an
indication as to whether GLW would consent to a sale at that price and its terms.
[106] On 30 April 2015, Mr Wallace replied to Mr Chan’s letter of 28 April,
including his criticism of LCIL’s actions as mortgagee. Mr Wallace said the following:
Mr Coltart cannot criticise the adoption of the Lepionka agreements when he
himself is trying to enforce a sale and purchase agreement for $630,000. That
is approximately a third of the value of the land. Our client's assignment of
the mortgage was for full value and no criticism can be made that it will allow
for performance of the Lepionka purchase agreements. It will create a far
greater recovery for the second mortgagee.
The Lepionka purchase agreements are at the then market value and well
above what the mortgagee would, according to expert opinion, achieve at
mortgagee sale. That is because the mortgagee cannot offer the same terms
and conditions as an arms-length vendor which GLW Group Limited, as
mortgagor, was when it sold to Lepionka.
The suggestion of unreasonable conduct by our client, as mortgagee, is
rejected. The sale of the intended lot 2 will result in enough·money to allow
our client mortgagee to complete the subdivision and the Lepionka
agreements. There will be sufficient funds to repay the first mortgage and a
substantial part of the second mortgage.
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Comprising the $750,000 compensation payment; the return of the subdivision contribution of
$50,000 (plus interest); the return of the Lepionka Purchasers’ deposits (plus interest); and the
Lepionka Purchasers’ solicitors’, accountants’ and other costs, then estimated to be approximately
$123,000.

[107] Before any response had been received from GLW/Mr Toebes to the 28 April
offer, on 1 May 2015, Mr Coltart made an increased offer of $6.93 million. Again, it
was conditional on the amendments and additional terms outlined in the documents
attached to Mr Chan’s 17 April 2015 letter. It was framed as “one final offer to
purchase the whole of the property” and that this was “the highest that our client is
able to offer”. Mr Chan’s letter noted that the agreement would not be binding until
all parties had signed the necessary documents. The offer was again distributed to
GLW and AFI for consent.
[108] On 5 May 2015, Mr Hubbard, for AFI replied noting that AFI consented to the
sale but subject to a number of conditions. These were:
(a)

Cancellation of the Lepionka Purchase Contracts and a termination fee
of not more than $400,000 being payable;

(b)

The final amount of the debt and costs incurred by LCIL as mortgagee
to that point being reasonably satisfactory to AFI;

(c)

GLW’s written consent being obtained; and

(d)

Importantly, entry into a deed by all relevant parties in full and final
settlement of all outstanding claims against the other parties, but
excluding any claim AFI may have against GLW and Mr Paterson
personally in relation to debts that would remain outstanding to AFI.

[109] On the same day, Mr Toebes emailed Mr Wallace stating:
GLW Group Ltd, and Mr Paterson, agree in principle to sale to Coltart on
unconditional basis (with prompt settlement) of the property, as is, for
$6,930.000 (plus GST if any).

[110] Mr Wallace said that prior to receipt of Mr Toebes’ email, he had spoken with
Mr Toebes and specifically asked whether GLW would consent to the offer price and
its terms, and in particular, entry into the settlement deed, but had not had a response.
Mr Wallace characterised Mr Toebes’ email of 5 May as a carefully crafted response
to the request for consent. I agree.

[111] On 8 May 2015, Mr Wallace informed Mr Chan that the 1 May offer was with
the Lepionka Purchasers for consideration. On 29 May 2015, Mr Wallace informed
all parties that the offer was not accepted, given:
(a)

LCIL remained concerned about the OIA implications and was not
prepared to put itself at risk of breach; and

(b)

The Lepionka Purchasers had not agreed to cancel the Lepionka
Purchase Contracts.

[112] For completeness, I note LCIL waived privilege over advice it received from
its solicitors as to the OIA risk. The Property is “sensitive” land under the OIA. Based
on the factual circumstances of the proposed sale to Mr Coltart,20 Gibson Sheat
advised LCIL that the risk of the offer breaching the OIA was “high”.21
[113] Also in May 2015, LCIL commenced High Court proceedings to remove
Mr Coltart’s caveat over the Property. This was necessary to progress the subdivision
and in particular, to allow title for Lot 2 to be issued.
[114] There were evidently some discussions in June 2015 between LCIL and AFI
in respect of LCIL possibly purchasing GLW’s debt to AFI and the Second Mortgage.
By email dated 5 June 2015, Mr Wallace emailed a proposal to Mr Hubbard, namely
that LCIL would purchase the debt and Second Mortgage for approximately $1
million. In his email, Mr Wallace explained the basis for that price, being the likely
realisation to AFI in the event the subdivision was completed (as planned by LCIL).
Mr Grove, for GLW, submits this is a very important email, as it is the “best
contemporaneous evidence” of the likely realisation from the subdivision. This email
was put to Mr Wallace in cross-examination, who said the numbers contained in it
needed to be treated with some caution, given they reflected a “negotiation” between
LCIL and AFI at the time.

20
21

Summarised in a letter from Mr Chan to Mr Wallace dated 2 June 2015.
The OIA risk in relation to the later TTL offer was assessed as low risk. However, that offer did
not involve a proposed on-sale to Mr Johnston or any other overseas person.

LCIL changes to the resource consent
[115] In August 2015, and with Mr Holder’s assistance, LCIL lodged an application
for a further resource consent. That resource consent was approved on 20 October
2015 (“LCIL Resource Consent”). GLW raises a number of concerns about the
changes made to the Third GLW Resource Consent, and submits that by making those
changes, LCIL breached its duties to GLW. I address these claims below, at [332] to
[341]. However, for present purposes, the primary changes from the Third GLW
Consent were:
(a)

A change to the staging so that Lot 2 (containing the Homestead) and
Lot 6 could be settled first;

(b)

An increase to the size of Lot 322 and Lot 4 (including to accommodate
a tennis court within Lot 4);23

(c)

Including the effluent field within Lot 4;

(d)

Removing Lot 8 (it not being considered suitable for separate
development, given its steepness and access issues);24

(e)

22
23

24
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Including the effluent field within Lot 2;25 and

Mr Holder gave evidence that this was required given the previous size shown in the Third GLW
Consent was too small to accommodate a house and manoeuvre vehicles in the space available.
Mr Holder gave evidence that the change in relation to the tennis court was made before LCIL
became mortgagee in possession and was recorded in a survey plan attached to the Lepionka
Purchase Contracts. This plan shows a hand annotated “indicative tennis court location” within
Lot 4. The agreement for sale and purchase of Lot 4 also records that “the purchaser shall accept
and approve any minor change in the area of the property (including to accommodate the Lot 4
tennis court) and the purchase price will not be adjusted to reflect such change, provided the area
of each lot comprising part of the property shall be no less in size than is reflected on the Plan.”
At the hearing, Mr Holder acknowledged there was a “definite increase” in the area of Lot 4 from
that shown in the Third GLW Consent, being an increase of 68 per cent. Mr Holder also said that
the increase in size to Lot 4 in the LCIL Consent was more than required, and that approximately
2000 sqm could “probably come back into Lot 7” (at the time the land is finally surveyed for issue
of title). Mr Holder said in evidence that “I’m not sure how that change came about to be so large.
It certainly wasn’t an instruction from Mr Lepionka.”
A subsequent report date 1 April 2016 stated that an “indicative high level order of cost estimate”
of making Lot 8 viable for development was $324,500 and that future investigation could identify
that Lot 8 could not support the intended development of the site.
Resulting in an increase of approximately 20 per cent.

(f)

Increasing the size of Lot 6.26

[116] Mr Holder gave evidence that as a result of the above and other changes, the
overall area of the common area (i.e. Lot 7) decreased slightly (1.7 percent) from
19.2044 hectares (as per the Third GLW Consent) to 18.88 hectares (as per the LCIL
Consent). He noted that the effect of most of the changes to the lot sizes is that the
lots more often “neighbour” each other in the LCIL Consent, rather than having “gaps”
between them (as in the Third GLW Consent). Mr Holder said this increases privacy
for the lots (as there is no common land adjacent to the lot boundaries, which would
be accessible by all lot owners), and reduces the need for communal maintenance (as
each lot owner will be responsible for the maintenance of their own land).
[117] There was some suggestion by GLW and AFI that the fishing huts that LCIL
intends to build on the Property substantially exceed the size agreed in the Lepionka
Purchase Contracts. However, LCIL’s application for the LCIL Resource Consent
made it clear that Lot 9, Lot 11 (the Lot 4 fishing hut) and Lot 12 were to house “small
fishing huts measuring approximately 35.1m2 in area, plus wood shed (4m2), and Lot
10 is intended to house an implement shed measuring approximately 108.5m2 in
footprint area”. The application also stated that “the applicant is willing to accept
restrictions (size and design) to this effect”. Mr Holder gave evidence that he assumed
a reference in the resource consent as granted by Council to a larger sized fishing hut
(not exceeding 135m2) was a mistake by Council. Given the clear terms of LCIL’s
resource consent application, I am satisfied that LCIL did not propose to increase the
size of the fishing huts to be built on Lots 9, 11 and 12.
TTL “offer” and AFI’s proceedings – November and December 2015
[118] In September 2015, GLW issued this proceeding. It pleaded a range of
breaches by LCIL as first mortgagee. As will be discussed later, at that time and indeed
until early 2017, GLW’s remedy was limited to damages (i.e. rather than an order
setting aside the adoption and/or the Lepionka Purchase Contracts).
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By approximately 86 per cent. Mr Holder gave evidence that this was necessary to “tidy up the
access road and building platform in order to extract as much value as possible from the
Development and attract a higher price at mortgagee sale.”

[119] On 9 October 2015, AFI’s solicitor, Mr Hubbard, informed Mr Wallace that an
offer by TTL to purchase the Property for $6.5 million was likely. Mr Wallace replied
on 13 October 2015, noting the earlier adoption of the Lepionka Purchase Contracts,
but that inquiries would be made whether the Lepionka Purchasers would be willing
to cancel those agreements.
[120] The context to this offer appears to have been AFI’s plans also to commence
proceedings against LCIL, and discussions between Mr Johnson (for AFI) and
Mr McHardy (for TTL) in that regard. Mr McHardy (Mr Coltart’s nephew) gave
(affidavit) evidence that the main reason for TTL’s offer was to protect Mr Coltart’s
position in relation to Lot 2.
[121] On 15 October 2015, Mr McHardy emailed Mr Johnson about the forthcoming
offer, stating the following:
Yes absolutely I am going to ensure that $6.5mio plus GST is the minimum
price for the whole lot; to that end my lawyers have confirmed that offer will
remain open for you to use in your case for 6 months and I am ready to swear
affidavits on it as part of your case.
…We will give [LCIL’s solicitors] the offer for a defined period of time in
order to focus them on striking a deal now. Regardless of this I want to stress
the offer will remain open for you, in the court process, for 6 months (and I
expect longer if need be).

[122] The following day, TTL’s solicitor sent an email to AFI’s solicitor, stating that
TTL was willing to purchase the Property for $6.5million (plus GST if any). The email
noted a deposit of 10 per cent would be paid on signing an agreement for sale and
purchase, with settlement one week later. The email stated the offer was capable for
acceptance for six months, i.e. consistent with Mr McHardy’s communication with Mr
Johnson the previous day.
[123] That email was in turn attached to an affidavit sworn by Mr McHardy in
support of AFI’s proceedings against LCIL, which were to be commenced in the
coming weeks. Somewhat unusually, there is no evidence the offer was actually
presented to LCIL at that time. Indeed, LCIL did not know about the offer for some
time, as Mr McHardy’s affidavit was not filed and served for a further four weeks,
while other discussions continued between the parties.

[124] On 2 November 2015, TTL’s solicitor communicated with LCIL’s solicitor,
noting that the “primary interest” of TTL was to purchase the whole of the Property
for $6.5 million. Notably, the email went on to state:
They are willing to complete on such a purchase in the near future as a result
of a settlement of the disputes between all relevant parties or as a result of
a court ordered sale.
[Emphasis added]

[125] On 16 November 2015, Mr McHardy emailed Mr Johnson, confirming that:
TTL will do the higher, $7m+GST underwrite for the court orders sale etc.
[AFI’s solicitor] confirmed negotiations with [the Lepionka Purchasers’
solicitor] are at an end and it is your plan to file soon. That’s good news and
I believe will soften Lepionka up.
[Emphasis added]

[126] Again, no formal offer in an amount of $7 million was presented to LCIL at
that time.
[127] AFI’s proceedings were commenced on 24 November 2015 (accompanied by
Mr McHardy’s affidavit referred to at [123] above). Consistent with the higher amount
of $7 million referred to at [125] above, Mr Johnson filed an updating affidavit, in
which he referred to a 17 November 2015 email from TTL’s solicitor to AFI’s solicitor
communicating a $7 million offer. Somewhat unusually, the 17 November email was
not annexed to Mr Johnson’s affidavit. A copy was, however, produced in evidence
and records as follows:
We confirm we act for Jonathan McHardy, the nephew of Andy Coltart.
Jonathan is keen to assist his uncle in relation to the matters relating to the
Havelock North property. We understand that AFI is considering issuing
proceedings under section 107 of the Property Law Act seeking an order for
the court directing the sale of the whole mortgaged property.
On the basis and for the purposes of the above, we confirm that
Mr McHardy, through a McHardy family company called Tuki Tuki Limited,
is willing to offer to purchase the whole of the property for a sum of
$7,000,000 plus any applicable GST.
[Emphasis added]

[128] The email sought AFI’s (though not LCIL’s) consideration of the offer.
[129] That “offer” does not appear to have progressed any further, and on
21 December 2015, TTL’s solicitor circulated a further offer to LCIL, the Lepionka

Purchasers, AFI and Mr Coltart, for TTL to purchase the Property for $7 million. The
offer was presented on the basis of a broader settlement proposal, as its terms included
the following:
(a)

$4.8 million of the sales proceeds were to be used to discharge sums
owing under the First Mortgage, with the balance to be paid to the
Lepionka Purchasers in satisfaction of monies owing to them by GLW;

(b)

$2.2 million was to be paid to AFI in satisfaction of all sums owing
under the Second Mortgage; and

(c)

The sale and distribution of the sales proceeds in accordance with (a)
and (b) above would be in full and final settlement of all claims between
all relevant parties.

[130] TTL’s email sought “in principle” agreement by 24 December 2015. If there
was in principle agreement, the email recorded that AFI would thereafter be
responsible for seeking GLW and Mr Paterson’s consent to the settlement. In the
event, only Mr Coltart accepted this “in principle” proposal.
[131] On 22 December 2015, LCIL made a Calderbank offer to AFI to settle all
matters.27 The proposal envisaged AFI being paid NZ$2 million and assigning its
security and GLW’s debts to LCIL.

The proposal was subject to GLW and

Mr Paterson agreeing to the arrangements and all parties releasing each other from all
related claims.
[132] AFI responded with a counter-proposal, broadly along the same lines, though
under which AFI would be paid NZ$2.2 million. That offer was accepted by LCIL.
Mr Johnson accordingly sought Mr Paterson and GLW’s consent. By email dated
1 February 2016, Mr Paterson declined to consent, stating that:
I personally do not wish to give up my rights at this time to sue the Lepionka
entities for the blatantly obvious fraud that they have undertaken and their
general misconduct.
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Somewhat unusually, there was a considerable amount of “without prejudice save as to costs”
communications produced in evidence. No party objected.

[133] Mr Paterson later communicated a similar position on behalf of GLW (having
spoken to his ex-wife in the interim, the then director of GLW).28
Later events – sale of Lots 2 and 6 and HBHB caveat proceedings
[134] In March 2016, LCIL entered into agreements for sale and purchase of Lot 2
and Lot 6 to TTL for $2,336.956 (plus GST) and $794,565 (plus GST) respectively.
The sales were part of an overall settlement reached between LCIL, Mr Lepionka, the
Lepionka Purchasers, Mr Coltart, Mr McHardy and TTL. 29 Other than a relatively
minor point raised in GLW’s pleading30 (which was not addressed or pursued at the
hearing), no particular issues were raised in relation to the prices achieved through
these sales.
[135] Mr Johnson (of AFI) had learned of TTL’s proposed purchase of Lot 2 as a
stand-alone proposition (i.e. rather than as part of a purchase of the entire Property)
towards the end of February 2016. He passed that information on to Mr Paterson,
reiterating the benefits of an overall settlement and encouraging Mr Paterson to come
to the table.31 Mr Paterson did not agree, responding on 24 February 2016 as follows:
Wrong people for them to try that shit on – tell them up [sic] go FUCK
themselves. Liz [Mr Paterson’s wife and director of GLW] will lodge a caveat
first thing tomorrow and let them try to get it off and subdivide Coltarts off
separately [a reference to Lot 2] without a hell of a fight for Le Plonker the
fraudster!!!32

[136] Mr Paterson acknowledged in cross-examination that a company, Horseshoe
Bend Hawkes Bay Limited (“HBHB”) was incorporated a few weeks later and lodged
a caveat against the Property. Mr Paterson said lodging the caveat had nothing to do
with the contents of his 24 February email, but rather HBHB was the company that,
pursuant to the 2010 agreement for sale and purchase between GLW and the Edgars,
28

29
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Mr Paterson and GLW’s response to this settlement offer, agreed by both LCIL and AFI, was
somewhat contrary to Mr Paterson’s (repeated) statements during the hearing that he was pursing
the GLW litigation to seek recovery for AFI.
GLW pleads that aspects of this settlement agreement amount to a breach by LCIL of its duties as
mortgagee. However, none of these alleged breaches flow through to any of GLW’s pleaded
causes of action or to any of the relief sought. I accordingly do not consider them further.
That the sale of Lot 2 was at a slightly lower price than an earlier offer for that lot.
Including an offer of $200,000 to Mr Paterson as a “cooperation fee” for participating in an overall
settlement.
In an email of 5 May 2016, Mr Paterson similarly referred to the proposed sale of Lot 2 to TTL
and stated “that deal will not be able to be done”.

was to own the common land (Lot 7). Mr Paterson said it was in that context the
caveat had been lodged.
[137] The caveat lodged by HBHB Ltd ultimately became the subject of separate
court proceedings, given it prevented the settlement of the sale of Lots 2 and 6. Those
proceedings were determined in September 2016 by Associate Judge Sargisson.33 The
Associate Judge found there to be “no room for the slightest inference that the sales
contracts referred to in [HBHB’s] caveat afford [HBHB] the interest in Lot 7 that its
caveat claims”.34 The caveat was accordingly removed. Once the HBHB caveat had
been removed, the sales of Lots 2 and 6 settled in October 2016.
[138] I interpolate to record that I do not accept Mr Paterson’s evidence that HBHB’s
lodgement of this caveat had nothing to do with his 24 February 2016 email. Based
on the contemporaneous documents (and my overall assessment of Mr Paterson as a
witness), I have no doubt the HBHB caveat was the result of Mr Paterson’s email of
24 February 2016, and was an attempt to frustrate or at least delay the sale of Lot 2 to
TTL. This was because Mr Paterson was then engaged in separate negotiations in
relation to a potential sale of the entire Property.35 In this context, on 4 August 2016,
Bamboo Trust had made an offer to GLW to purchase the Property for $7.35 million
(plus GST if any).
[139] The Bamboo Trust offer had been forwarded to LCIL’s solicitors the same day,
seeking confirmation of LCIL’s position. Mr Lepionka gave evidence that when LCIL
became aware of the offer, it sought further details but these were not forthcoming.
Mr Ladbrook provided an affidavit (which was taken as read at the hearing) which
confirmed the Bamboo Trust had sufficient finances to fund this and later offers.
[140] The last offer by Bamboo Trust was made on 26 November 2016. Settlement
of the sale of Lots 2 and 6 had occurred in the intervening period, and Bamboo Trust’s
offer was to purchase the balance of the Property for $4.5 million, including GST. In
33

34
35

Lepionka & Company Investments Ltd v Horseshoe Bend Hawkes Bay Ltd [2016] NZHC 2318.
Due to persistent timetable breached by HBHB, its notice of opposition was struck out. LCIL’s
application for the caveat to be removed accordingly proceeded by way of formal proof.
At [35].
To an entity associated with a Mr Warren Ladbrook, the “Bamboo Trust”, which owns land
adjoining the Property.

his email communicating the offer, Mr Ladbrook noted that an agreement would need
to be finalised no later than 10 am, Monday 28 November 2016, and the principal
terms were non-negotiable. Mr Lepionka said LCIL had still not received substantial
responses to its request for further information from Bamboo Trust, which had been
made in August and September 2016. He also said LCIL did not consider it had any
obligation to continue to market or sell the Property, given the agreements it had
entered into by that point (i.e. the Lepionka Purchase Contracts and the sales of Lots
2 and 6). Mr Lepionka further said that LCIL considered there was no material
financial difference between the likely outcome under the Bamboo Trust offer and the
likely outcome from the subdivision plans in any event. The offer accordingly did not
proceed any further.
[141] In late November 2016, LCIL retook possession of the dwelling on Lot 4, in
which Mr Paterson had been residing since December 2015.36 Mr Paterson sought an
urgent hearing in the Tenancy Tribunal, but did not proceed to that hearing. Also at
that time, GLW applied for an injunction seeking an order that the remaining Property
be sold to the Bamboo Trust. That application was heard before Peters J in February
2017.37 GLW indicated at the hearing that it proposed to amend its claim in the
substantive proceeding to seek an order setting aside the Lepionka Purchase
Contracts.38 Given this, LCIL consented to interim orders that it not to settle the
Lepionka Purchase Contracts pending the outcome of these proceedings.
Does an adoption pursuant to s 179 of the Act amount to the exercise of a
mortgagee’s power of sale?
Introduction
[142] LCIL’s defence to the claims against it relies heavily on the proposition that a
mortgagee’s adoption of an existing agreement for sale and purchase entered into by
the mortgagor amounts to the exercise of its power of sale. It relies on this proposition
for two reasons:
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Mr Paterson’s view was that he was lawfully occupying the dwelling at the time, given his view
that LCIL was unlawfully in possession (as a result of its wrongful refusal of GLW’s attempt to
redeem the First Mortgage in April 2015).
GLW Group Ltd v Lepionka & Company Investments Ltd [2017] NZHC 491.
As noted, the relief claimed to that point was limited to damages.

(a)

First, if an adoption pursuant to s 179 of the Act amounts to the exercise
of the power of sale, it extinguishes the mortgagor’s right to redeem.39

(b)

Second, having adopted the Lepionka Purchase Contracts, LCIL was
no longer obliged to consider any subsequent offers in relation to the
Property (having already “sold” the Property, or a significant part of it,
to the Lepionka Purchasers).

[143] Section 179 of the Act provides as follows:
179

Mortgagee may adopt agreement for sale and purchase

(1)

If, at any time during which the mortgagee is entitled to exercise a
power to sell mortgaged property, the whole or any part of the
property is subject to an agreement for sale and purchase entered into
by the current mortgagor or any former mortgagor, the mortgagee may
elect, by notice served on the purchaser, to adopt the agreement for
sale and purchase.

(2)

On making an election under subsection (1),—

(3)

(4)

39

(a)

the mortgagee has all the rights and powers in relation to the
purchaser that the current mortgagor would have had as
vendor of the property; and

(b)

the mortgagee may execute all assurances and do all other
things necessary to effect the transfer or assignment of the
property; and

(c)

the mortgagee must account for the proceeds of the sale as
though the property had been sold by the mortgagee.

The mortgagee’s powers under subsection (2)(b) include, in the case
of a mortgage over land under the Land Transfer Act 1952, the power
to do either or both of the following as if the land had been sold by
the mortgagee:
(a)

execute a transfer instrument that may be registered under
section 105 of that Act:

(b)

register a transfer instrument under that Act.

The adoption of an agreement for the sale and purchase of property
by a mortgagee does not affect any liability in respect of the agreement
of the current mortgagor, or any former mortgagor, who entered into
or is otherwise bound by the agreement.

Section 97 of the Act.

[144] Whether an adoption pursuant to s 179 of the Act amounts to the exercise of
the mortgagee’s power of sale has not previously been considered by the New Zealand
courts. Nor does a similar power exist in other jurisdictions. Accordingly, no guidance
can be drawn from overseas authorities.
Submissions - LCIL
[145]

LCIL submits the contextual framework of the relevant provisions of the Act,

including s 179’s placement within the Act, is a strong indicator that adoption is the
exercise of the power of sale. LCIL also says the same conclusion is reached by
considering the factual context.

It submits that at the point of exercising its

enforcements rights, a mortgagee has a choice: to adopt an existing agreement for sale
and purchase, or enter into a new agreement. LCIL submits the two outcomes have
the same functional effect, namely the mortgagee is bound to settle the sale of the
mortgaged property on the agreement’s terms. In terms of the extinguishment of the
right to redeem and the obligation to consider other offers to purchase the mortgaged
property, LCIL asks (rhetorically), why should there be any different outcome between
the two scenarios?
[146] LCIL also submits that treating the adoption as the exercise of the power of
sale brings certainty, just as a “fresh” sale by the mortgagee does. LCIL further
submits that if an adoption did not amount to the exercise of the power of sale, there
would be a real state of uncertainty (leading to difficulty and cost), in terms of the
continuing right to redeem and the obligation to consider further, competing, offers for
the mortgaged property.
[147] LCIL also refers to ASB Bank Ltd v Robertson, which it submits is consistent
with a mortgagee’s adoption amounting to the exercise of the power of sale.40 In that
case, Associate Judge Bell said:41
[60]
… Under s 179 of the Property Law Act, a mortgagee may adopt an
agreement for sale and purchase entered into by a mortgagor. If a mortgagee
were to adopt an agreement under s 179, something that can only be done if
the power of sale has accrued, any sale by the mortgagee after adopting an
agreement would be a sale by a mortgagee in the exercise of its power of
40
41

ASB Bank Ltd v Robertson [2013] NZHC 2125.
At [60].

sale conferred under a mortgage and could be subject to a duty under
s 176.
[Emphasis added]

[148] Mr O’Brien QC, for LCIL, submits (rightly, in my view) that Associate Judge
Bell cannot have intended to say that, in the case of an adoption, the actual “sale”
comes later (for example, at settlement). It is well settled that in the case of agreements
for sale and purchase entered into by the mortgagee itself, the “power of sale” is (in
the normal course) exercised upon entry into the agreement, and not

deferred until settlement.42 But what LCIL submits is implicit in Associate Judge
Bell’s observations is that an adoption pursuant to s 179 will amount to the exercise of
the power of sale, hence being subject to a mortgagee’s duty under s 176 of the Act.
[149] LCIL also refers to the Court of Appeal’s judgment in Coltart v Lepionka &
Co Investments Ltd (“Coltart v LCIL”), which it says is predicated on the adoption of
the Lepionka Purchase Contracts being the exercise of LCIL’s power of sale.43 And
while acknowledging that issue was not directly before the Court of Appeal, LCIL
points to the Court’s statement that the adoption of an existing agreement for sale and
purchase is “incidental to [a mortgagee’s] powers of sale”.44
Submissions – GLW/AFL
[150] GLW and AFI submit the opposite. GLW says that, rather than an adoption
being an exercise of a mortgagee’s power of sale, it is simply a mechanism by which
a mortgagee can enforce an earlier agreement for sale and purchase. GLW further
submits that it is not at all clear that upon adopting an earlier agreement for sale and
purchase, the mortgagee becomes subject to the obligations under that agreement (i.e.
in addition to the rights and powers). GLW asks (again rhetorically), if a mortgagee
is not obliged to sell the property as a result of an adoption, how can that adoption be
characterised as a sale?
42
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Waring (Lord) v London and Manchester Assurance Co Ltd [1935] 1 Ch 310 (Ch) at 317-318;
Davison v Westpac Banking Corporation HC Auckland CP490/98, 5 November 1998 at 10-12.
Coltart v Lepionka & Co Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36. These
proceedings resulted from LCIL’s application to remove Mr Coltart’s option agreement caveat.
At [55].

[151] AFI points to the text of s 179 itself, and submits that s 179(2) would be wholly
unnecessary if an adoption of an agreement for sale and purchase was the exercise of
a power of sale. AFI also points to the particular wording of s 179(2)(c), which
imposes a duty on the mortgagee to account for the proceeds of the sale “as though”
the property had been sold by the mortgagee. AFI submits this wording clearly signals
that the adoption process is something other than a sale by the mortgagee itself. AFI
also submits that s 179(3) would probably be unnecessary, or at least differently
phrased, if the adoption were an exercise of the power of sale. AFI also refers to s 105
of the Land Transfer Act 1952, and submits that s 179(3)(a) is redundant if an adoption
is the exercise of a power of sale.
[152] Finally, AFI submits there is no functional reason why the adoption of an
earlier agreement for sale and purchase needs to be treated as the exercise of a power
of sale. AFI submits the purpose of s 97 (which provides that the right to redeem can
be exercised only up to the point at which a mortgagee exercises its power of sale) is
to provide certainty to a purchaser buying from a mortgagee. 45 Mr Shiels for AFI,
notes that on an adoption, the mortgagor remains liable in relation to the earlier
agreement for sale and purchase,46 so that redemption of the mortgaged property has
no greater effect than freeing the property of that mortgage. Any claim by a purchaser
under the earlier agreement for sale and purchase is accordingly unaffected by the
adoption.
A preliminary issue: does an adoption render the mortgagee liable for the
mortgagor/vendor’s obligations?
[153] I start by considering a preliminary issue, namely whether on an adoption, the
mortgagee becomes liable for the mortgagor/vendor’s obligations under the adopted
agreement. This issue is relevant because LCIL’s submissions were premised on a
mortgagee becoming subject to the mortgagor’s obligations upon an adoption, with
the result that an adoption and a “fresh” sale by the mortgagee have the same
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Namely the purchaser has comfort that their purchase will not be “defeated” by the mortgagor’s
subsequent exercise of its right to redeem: Waring (Lord) v London and Manchester Assurance
Co Ltd [1935] 1 Ch 310 (Ch) at 317-318.
Pursuant to s 179(4).

functional and legal outcome. As will be seen from the following discussion, the issue
is a thorny one and in respect of which there are differing views.
[154]

I first examine the legislative history of s 179.

[155] The Law Commission first proposed a power of adoption in its preliminary
issues paper in relation to the (then) new Property Law Act:47
POWER TO ADOPT MORTGAGOR’S AGREEMENT FOR SALE
320
Mortgagees may be assisted by provision in the proposed new Act that
a mortgagee may take advantage of an agreement for sale and purchase which
has previously been entered into by the mortgagor in respect of the mortgaged
land. There have apparently been situations in recent times in which an
insolvent mortgagor has negotiated and signed up an agreement for sale and
purchase of the mortgaged property and afterwards abandoned the property
and the agreement. It is uncertain in the present state of the law whether
the mortgagee has power in these circumstances to step into the shoes of
the mortgagor as vendor and to enforce the agreement against the
purchaser by means of specific performance or an action for damages. It
could therefore be provided that a mortgagee of land who is entitled to enter
into possession may enforce any agreement for sale and purchase which
has been entered into by the mortgagor. The purchaser would have the
same rights to defend such enforcement action as would be available
against the mortgagor/vendor.
[Emphasis added]

[156] The provision was accordingly viewed by the Law Commission as an enabling
provision, designed to assist mortgagees in possession to directly enforce a insolvent
mortgagor’s earlier agreement for sale and purchase.
[157] The Law Commission’s final report on a new Property Law Act did not add
materially to the above commentary, other than to comment on a mortgagee’s
obligations as a result of adopting an earlier agreement:48
Section 149

Mortgagee may adopt agreement for sale and purchase

483
This new section implements the proposal in para 320 of NZLC PP16
that a mortgagee should have power to adopt an agreement for sale and
purchase previously entered into by the mortgagor. The section applies only
when the mortgagee is entitled to exercise a power of sale. The mortgagee
must give notice to the purchaser, and then has the rights and powers under
the agreement for sale and purchase possessed by the mortgagor/vendor,
47
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Law Commission The Property Law Act 1952 (NZLC PP16, 1991).
Law Commission A New Property Law Act (NZLC R29, 1994).

as well as the right to execute documents and do other things necessary to
complete the transaction, including execution of a registrable memorandum
of transfer. Accounting for the proceeds of sale must occur in the same manner
as for a sale by a mortgagee.
484
The section does not render the mortgagee or receiver liable as
vendor merely because of the adoption and enforcement of the
agreement for sale and purchase. The mortgagor remains liable on the
agreement: subs (3).
[Emphasis added]

[158] The draft of what is now s 179 did not expressly address whether a mortgagee,
on adoption, became subject to the mortgagor’s obligations under the agreement for
sale and purchase. But as noted above, the Law Commission’s clear view was that a
mortgagee does not become liable for the mortgagor’s obligations merely as a result
of an adoption.
[159] The authors of Hinde McMorland & Sim Land Law in New Zealand note s 179
is silent on this issue. They take the same view as the Law Commission, namely that
the mortgagee does not become liable on adoption for the mortgagor’s obligations: 49
It is submitted that the mortgagee does not [become, on adoption, subject to
the mortgagor’s liabilities], and that the purchaser therefore has no rights
against the adopting mortgagee. On the adoption, the mortgagee “has” all the
rights and powers in relation to the purchaser that the mortgagor “would have
had”. The effect of the adoption therefore is not only that the mortgagee has
those rights and powers, but that the mortgagor no longer has them.
Conversely, the mortgagor retains all liabilities under the agreement, and the
mortgagee does not become subject to them.

[160] There are conflicting views on this issue in two earlier High Court decisions,
though the comments in each were obiter only. In Westminster Finance Ltd v Marac
Finance Ltd, Associate Judge Christiansen made observations that suggested an
adopting mortgagee does not take on the vendor’s obligations: 50
[18]
Section 179 of the Property Law Act is a new provision and is yet to
be considered by the Court. Mr Vizor submits that it remains unclear whether,
by adopting an agreement a mortgagee assumes all the duties and obligations
that the mortgagor would have had as vendor. I can understand that if those
duties and obligations were assumed by the mortgagee the mortgagee could
be put at risk for all sorts of obligations over which it had no influence in the
creation of them. The usual vendor obligations under an agreement to sell can
49
50

Hinde McMorland & Sim Land Law in New Zealand (online looseleaf ed, LexisNexis) at [15.129].
Westminster Finance Ltd v Marac Finance Ltd, HC Auckland CIV-2009-404-3350, 17 August
2009.

be considerable and understandably attach to a person or body who has control
in their making. Instead a mortgagee does not or could not know whether a
sale of the properties would result in the breach of those undertakings. It is
therefore asking much of a mortgagee to assume those obligations in order to
adopt a vendor’s agreement for sale.

[161] However in Coltart v LCIL, Associate Judge Smith (at first instance) expressed
a contrary view:51
[61]
It is therefore not strictly necessary to address the other arguments
made by counsel in their supplementary submissions. But in case the matter
should go further, I record my view that I do not accept Mr Cox’s submission
that a mortgagee adopting a mortgagor’s sale agreement under s 179 of the
LTA [sic] adopts only the benefits of the sale agreement, and does not assume
the burden of any warranties or undertakings the vendor/mortgagor might
have given. Section 179(4) of the PLA appears only to address the position
of the mortgagor – it does not in my view address the issue with which we are
concerned here, namely whether or not the adopting mortgagee also assumes
the vendor’s burden under the sale agreement.
[62]
The word “adopt” is not defined in the PLA, and it is at least arguable
that, in the context of s 179 of the PLA, the word should be construed as
making the mortgagee liable for the unperformed obligations of the mortgagor
under the sale contract, as well as conferring on the mortgagee the benefits of
the contract. That is the view expressed by the presenters of two New Zealand
Law Society seminars, in which the House of Lords decision in re Leyland
DAF Ltd was cited in support. The presenters’ commentary was later cited
(with apparent approval) in New Zealand Land Law. In my view, that
interpretation seems more likely than Mr Cox’s interpretation, particularly as
it is difficult to see why the purchaser would be required to pay the entire
purchase price to the adopting mortgagee, notwithstanding the existence
of unperformed vendor obligations which may have been interdependent
with the purchaser’s obligation to settle.
[63]
A contrary view appears to have been taken by Associate Judge
Christiansen in Westminster Finance Ltd v Marac Finance Ltd. [Associate
Judge Smith then sets out the reasoning and conclusions in Westminster
Finance.]
[64]
It seems to me that the answer to any concerns a mortgagee might
have along those lines would simply be not to adopt the contract, or to
negotiate with the purchaser, as suggested by the Law Society seminar
presenters. If it were necessary, I would have respectfully disagreed with the
view expressed by the Associate Judge in Westminster Finance.
[Emphasis added]

[162] It does not appear that either Associate Judge Christiansen or Associate Judge
Smith were referred to or considered the Law Commission reports on s 179, or the
views of the authors of Hinde McMorland & Sim Land Law in New Zealand, as set
51

Lepionka Company & Investment Ltd v Coltart [2015] NZHC 2849.

out at [157] and [159] above. Further, the two Law Society seminars referred to by
Associate Judge Smith simply raise the issue of a mortgagee’s liability on adoption,
and offered the view that in light of the House of Lords’ decision in Re Leyland DAF
Ltd, it was likely that an adopting mortgagee would be found liable for the
unperformed obligations of the mortgagor.52 It was in this (uncertain) context the
seminar presenters encouraged mortgagees to negotiate with purchasers under
contracts which the mortgagee planned to adopt, to seek the purchaser’s agreement
that, on adoption, the mortgagee would not be liable for the vendor’s obligations.
[163] The Court of Appeal in Coltart v LCIL observed on more than one occasion
that, by adopting an earlier agreement for sale and purchase, a mortgagee does become
subject to the mortgagor’s obligations. In this context, the Court stated:53
The Lepionka mortgagee’s reliance on its contractual liabilities to [the
Lepionka Purchasers] assumed on adoption of the [Lepionka Purchase
Contracts], is no answer to a claim that its course of conduct arguably showed
bad faith towards Mr Coltart and others.
[Emphasis added]

[164] Similarly, when considering the proper interpretation of s 178 of the Act,54 the
Court stated:55
In disagreeing with the Associate Judge, we consider our construction is
consistent with the succeeding power under s 179 of the Property Law Act to
adopt an existing agreement for sale and purchase between the mortgagor and
a third party.
…
By the means of formal adoption the mortgagee can elect to become a party
to the agreement, acquiring the rights and assuming the liabilities as agreed
by the contracting parties. Without adopting an agreement, the mortgagee is
under no liability to the purchaser if it agrees to sell at a higher price to a third
party which will take free of the existing purchaser’s interests.
[Emphasis added]

[165] While I am of course mindful of the Court of Appeal’s views in this regard, the
issue of a mortgagee’s liabilities on adopting an agreement pursuant to s 179 of the
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Re Leyland DAF Ltd [1995] 2 AC 394 (HL). See further, [168] – [170] below.
Coltart v Lepionka & Co Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36 at [67](4).
Namely, whether that section gives a mortgagee the right to cancel any contract for sale in relation
to the relevant property, or is limited to those contracts entered into by the mortgagee itself.
At [78], [79].

Act was not an issue before the Court, such that its comments are obiter only. I
accordingly consider I am not bound by its observations set out above.
[166] When faced with the Law Commission’s view that s 179 does not render the
mortgagee liable merely because of the adoption, Mr O’Brien submitted that view was
wrong. He said it is inherent in the concept of a mortgagee “adopting” a pre-existing
agreement for sale and purchase that the mortgagee becomes liable for the obligations
contained in the adopted agreement. As such, he submits this consequence did not
need to be expressly spelled out in s 179.
[167] There is support for that proposition in the law of receiverships, in which the
concept of “adopting” a pre-existing contract carries with it the adoption of the
underlying obligations. However, in the case of a receivership, an adoption requires a
renegotiation or a novation of the contract, or some other means of “making it clear
that [the receiver] undertakes personal liability” for the relevant obligations,56 rather
than mere notice as required under s 179. The need for an act which itself makes it
clear that the receiver assumes personal liability is explained by The Laws of
New Zealand as follows:57
43.

Liability for pre-receivership contracts.

A receiver does not automatically become liable under contracts entered into
by the company before the commencement of the receivership. At common
law, a receiver will only incur personal liability under a contract entered
into before the receivership if he or she adopts it, or if the receiver's conduct
causes him or her to be estopped from denying personal liability if the facts
support such a conclusion. Adoption of a pre-receivership contract means
more than refraining from repudiating it. A novation or renegotiation is
required, such as an act which makes it clear that the intention of the
receiver is to incur personal liability for the contractual obligations.
Subject to the duty to act in good faith and the duty of care owed to the
company, a receiver may choose whether to adopt pre-receivership contracts
to which the company is a party.
[Emphasis added]

[168] The House of Lords considered the concept of “adoption” in an insolvency
context in Re Leyland DAF Ltd.58 The issue in that case was whether employment
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contracts had been “adopted” by an administrator and/or receiver for the purposes of
certain statutory provisions in the Insolvency Act 1986, and if so, the consequences of
such an adoption (and in particular, whether the receiver/administrator was personally
liable for the obligations under those contracts).
[169] Lord Browne-Wilkinson (delivering the lead speech of the House of Lords)
referred to instances where the term “adopt” had been held to carry with it an
acceptance of personal liability, and others where the opposite conclusion had been
reached.59 Lord Browne-Wilkinson accordingly emphasised that the word “adopt” is
not a term of art, but takes its colour from the context in which it is used.60 As such,
Lord Browne-Wilkinson emphasised that:61
The words used by Parliament must be construed as a whole and in their
context including, if it can be discovered, the mischief aimed at.

[170] The context in which the concept of adoption was used in the statutory
provisions under consideration in Re Leyland DAF Ltd, and the very particular
mischief at which they were aimed, led the House of Lords to conclude that “adopt”
in that case meant to accept liability for the underlying obligations. However, and
unlike the views expressed by the presenters of the Law Society seminars, I do not
find this conclusion particularly illuminating in the present case. The meaning given
to “adopt” in Re Leyland DAF Ltd was very heavily driven by the statutory context in
which that concept was used, and in particular, the very clear mischief at which the
statutory provisions were aimed.
[171] When looking at the context in which the term “adopt” is used in s 179, I return
to the fact that, having turned its mind to and expressly set out (in some detail) the
consequences of an adoption, Parliament has not included the mortgagee becoming
liable for the mortgagor’s obligations under the agreement for sale and purchase. It
strikes me as somewhat odd that if Parliament had intended such an important
consequence, it did not expressly say so.
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At 448-449.
At 448.
At 445.

[172] Further, it is clear from the Law Commission’s preliminary issues paper that
the “mischief” at which s 179 is aimed is to enable a mortgagee to enforce what it
considers to be a beneficial agreement for sale and purchase of the mortgaged property.
[173] In one of the New Zealand Law Society seminars already referred to, it was
noted that: 62
In practice [s 179] may not provide much assistance to mortgagees if they
become bound to perform all of the vendor’s covenants under the agreement.
In particular, mortgagees will be unwilling to be bound by the vendor’s
warranties, especially those relating to Building Act compliance and so forth,
or to be obligated to provide clear title on settlement if that should prove
impossible because of an intervening caveat or charging order or the like.
[Emphasis added]

[174] Accordingly, there may have been good practical reasons why Parliament
chose not to specify that an adopting mortgagee becomes liable for the mortgagor’s
obligations as vendor. If the mortgagee could face liability for the mortgagor/vendor’s
obligations, it may decide not to adopt the agreement. 63 That may be so despite
adoption otherwise being the best recovery option in all the circumstances. Such an
outcome would ultimately be detrimental to the mortgagor.
[175] A similar scenario would arise if a mortgagee wanted to adopt an agreement
for sale and purchase but, being concerned at taking on the vendor’s obligations,
entered into negotiations with the purchaser seeking to limit or exclude liabilities.64
While the purchaser, having entered into the agreement for sale and purchase, can be
expected to be desirous of purchasing the property (and will presumably be alive to
the fact the mortgagee will be able to convey clear title in a way that the mortgagor
could not),65 such a scenario provides a platform for the purchaser to seek to negotiate
a discount to the sale price in return for the reduction or exclusion of the mortgagee’s
liabilities. I consider it unlikely Parliament would have intended to enact a statutory
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Section 179(3) of the Act.

provision to assist mortgagees in a practical way, which nevertheless meant that in
practice, a mortgagee was either unlikely to utilise the provision, or if it wished to so
do, it would need to engage in commercial negotiations with the purchaser to
ameliorate the provision’s effect.
[176] I accept there may be some force to Associate Judge Smith’s reasoning (set out
at [161] above), particularly his doubts as to why a purchaser should be required to
pay the entire purchase price to the adopting mortgagee, despite the existence of
unperformed vendor obligations that may be interdependent with the purchaser’s
obligation to settle.

However, if the unperformed vendor obligations and the

purchaser’s obligation to settle were truly interdependent, then the mortgagor/vendor’s
right to compel settlement will not have crystallised. Nor then will the mortgagee’s
corresponding right on adoption, given it has simply “stepped into the shoes” of the
mortgagor for the purposes of enforcement. This is reflected in the Law Commission’s
observation in its preliminary issues paper that, on enforcement action by the
mortgagee, the purchaser would have the same rights to defend such action as would
be available against the mortgagor/vendor.66 Further, the purchaser’s other rights as
against the mortgagor/vendor will continue, unaffected by the mortgagee’s adoption.67
Finally, and as already noted, the purchaser ultimately benefits from the adoption,
given the mortgagee will be able to convey clear title which the mortgagor could not.
[177] Taking all of these matters into account, I have ultimately reached the
conclusion that an adoption pursuant to s 179 does not itself render the mortgagee
liable for the mortgagor/vendor’s obligations under the adopted agreement.
[178] For completeness, I note that, despite the adoption itself not rendering the
mortgagee liable for the mortgagor/vendor’s obligations, the adoption will
nevertheless amount to the mortgagee’s consent to the existing agreement for sale and
purchase for the purposes of s 105 of the Land Transfer Act 1952. This appears to
have been recognised by the Court of Appeal in Coltart v LCIL, which observed:68
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Without adopting an agreement, the mortgagee is under no liability to the
purchaser if it agrees to sell at a higher price to a third party which will take
free of the existing purchaser’s interests.
[Emphasis added]

[179] Conversely, with an adoption, the mortgagee could not convey title to a third
party (perhaps for a higher price) clear of the existing purchaser’s interest. In
Cashmere Capital Ltd v Carroll, the Supreme Court confirmed that consent for the
purposes of s 105 of the Land Transfer Act involves something which is of a positive,
affirmative kind, rather than mere acquiescence in an existing state of affairs.69 A
formal adoption would meet that requirement. I accordingly conclude that an adoption
of an existing agreement for sale and purchase amounts to consent for the purposes of
s 105. Having so consented, the mortgagee is then bound to the estate or interest
created by that agreement.70 Accordingly, while the mortgagee may not be directly
liable for the mortgagor/vendor’s obligations under the (adopted) agreement, it has
nevertheless “locked itself in” to that agreement.
Analysis – is an adoption the exercise of the power of sale?
[180] Having reached the above conclusions, is an adoption for the purposes of s 179
nevertheless the exercise by the mortgagee of its power of sale? I conclude that it is,
for the following five reasons.
[181] First, previous authorities which have commented, albeit indirectly, on s 179
have proceeded on the basis that an adoption does amount to the exercise of the power
of sale. As noted, in Coltart v LCIL, the Court of Appeal considered an adoption to be
“incidental” to the power of sale.71

Mr O’Brien acknowledged the Court’s

observations were obiter, but submits they are nevertheless a strong “pointer” on the
issue. Associate Judge Bell also appeared to accept that adoption of an earlier
agreement for sale and purchase is the exercise a mortgagee’s power of sale in
Belgrave Finance Ltd (in rec) v KC Securities Ltd.72 Leading commentaries on s 179
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also appear to proceed on the assumption that an adoption amounts to the exercise of
a mortgagee’s power of sale.73
[182] Second, I consider the legislative scheme strongly suggests that adoption is the
exercise of a mortgagee’s power of sale. Section 179 provides that the power to adopt
an existing agreement for sale and purchase only arises when “the mortgagee is
entitled to exercise a power to sell mortgaged property”. 74 Accordingly, and at the
very least, an adoption can only come about in the context of the exercise of the power
of sale. In addition, s 179 falls within Subpart 7 of the Act, which is entitled
“Mortgagee’s power of sale”. More specifically, s 179 falls within that part of Subpart
7 entitled “Exercise of power of sale”. The Interpretation Act 1999 provides that
headings to parts and sections are “indications” which may be considered in
ascertaining the meaning of an enactment.75
[183] Third, if an adoption is not the exercise of the mortgagee’s power of sale, a
mortgagee’s adoption of an earlier agreement for sale and purchase would not be
subject to the mortgagee’s duty under s 176 of the Act. If that were the case, a
mortgagee could adopt an existing agreement for sale and purchase without taking any
steps to ascertain whether doing so was appropriate in all the circumstances, safe in
the knowledge that it would at least be free of its s 176 duty. I do not consider
Parliament intended such an outcome, given the importance of s 176 in the protection
of mortgagor’s interests. This is particularly so given that, as between a mortgagee’s
equitable and statutory duties, the statutory duty is considered the more onerous.76
[184] Fourth, the factual context in which a mortgagee might adopt an existing
agreement for sale and purchase also suggests an adoption is the exercise of the power
of sale. When a mortgagee becomes entitled to exercise its power of sale, it has a
choice: to adopt any existing agreement to sell the mortgaged property, or to enter into
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a new agreement to sell to a third party. In both scenarios, the mortgagee has
determined, in the proper exercise of its powers, to sell to the purchaser concerned.
Similarly, in both instances, the mortgagee can compel enforcement of the purchaser’s
obligation to settle. The outcomes are therefore functionally the same. It is not clear
why one is the exercise of the power of sale yet the other is not.
[185] Finally, and allied with the above point, on electing to adopt an existing
agreement pursuant to s 179, or electing to enter into a new agreement for sale and
purchase, the same consequences follow vis-a-vis transfer of title to the purchaser. In
both scenarios, the mortgagee is able to transfer clear title to the purchaser for the
purposes of s 105 of the Land Transfer Act.77 The outcome is legally the same.
[186] As noted earlier, Mr Shiels for AFI submits that if the adoption of an existing
agreement for sale and purchase is the exercise of the power of sale, s 179(3)(a) would
be unnecessary, given the terms of s 105 of the Land Transfer Act. Section 179(3)(a)
provides that upon an election to adopt, a mortgagee may execute a transfer instrument
for registration under s 105 of the Land Transfer Act, “as if the land had been sold by
the mortgagee”. Section 105 of the Land Transfer Act itself provides that, upon
registration of a transfer by a mortgagee “for the purpose of exercising a power of
sale”, the mortgagee can pass clear title. Mr Shiels says that not only is s 179(3)(a)
unnecessary if the adoption is the power of sale (because s 105 would apply in any
event), such a conclusion is reinforced by the words “as if” sold by the mortgagee in
s 179(3).
[187] Mr Shiels’ submission has some merit, given the wording of s 179(3) and its
interaction with s 105 of the Land Transfer Act. However, I consider the answer to
Mr Shiels’ submission (and his allied submissions in respect of the wording of
ss 179(2) and 179(2)(c)) is that the wording of s 179 simply reflects that the agreement
for sale and purchase will not record the mortgagee as vendor. The wording upon
which Mr Shiels relies is accordingly a shorthand way of recognising that a
mortgagee’s adoption of an existing agreement for sale and purchase, and a
mortgagee’s entry into a new agreement for sale and purchase, are to be treated in the
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same way, despite one having been initiated by the mortgagor and the other by the
mortgagee.
[188] I also accept Mr Shiels’ submission that if Parliament had intended an adoption
to amount to the exercise of the power of sale, it would have been quite straightforward
for s 179 to have simply said so. However, the fact that Parliament has chosen a
somewhat convoluted way of expressing its intention does not itself undermine that
intention, it if it nevertheless clear from the scheme and the words used.
[189] Finally, Mr Shiels is also correct when he submits the policy reasons why the
right to redeem is extinguished on the exercise of the power of sale78 do not apply in
the case of an adoption. In the case of an adoption, the purchaser is already committed
to the agreement and the price contained in it. There is therefore no room for the
purchaser under the (adopted) agreement to be dissuaded from purchasing through a
mortgagee sale, or only doing so on the basis of a heavily discounted price.
Nevertheless, as discussed in the preceding paragraphs, the functional consequences
of both an adoption of an existing agreement and entry by the mortgagee into a new
agreement are the same. The mortgagee has taken steps to sell the mortgaged property
at the time and in the manner it considers most beneficial for the purposes of
recovering the secured debt. In the case of an adoption, a mortgagee has simply
engaged in that process “part-way through” an existing sale. In both cases, however,
the mortgagee has communicated an intention to settle the sale of the property on the
terms set out in the agreement, and has the power to compel such an outcome if
required.
[190] Accordingly, while s 179 could perhaps have been drafted in clearer terms, I
am satisfied that adoption of an agreement for sale and purchase pursuant to s 179 is
the exercise of the mortgagee’s power of sale. As a consequence, and for the purposes
of s 97 of the Act, the right to redeem will be extinguished on:
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(a)

The mortgagee entering into a binding contract for the sale and
purchase of the mortgaged property;79 or

(b)

The mortgagee adopting a binding contract for the sale and purchase of
the mortgaged property.

Did LCIL validly adopt the Lepionka Purchase Contracts, and if so, on what
date?
Introduction
[191] This issue gives rise to two subsidiary issues:
(a)

First, was LCIL’s adoption notice invalid for the purposes of s 179 of
the Act because it was stated to be “subject to the [Completion
Agreement]”?

(b)

Second, if the answer is (a) above is “no”, was the s 179 notice validly
served on the Lepionka Purchasers, and if so, when?

Do the terms of the adoption notice render it invalid?
[192] The full text of the adoption notice provided:
Lepionka & Company Investments Limited, the Mortgagee in the Mortgage,
gives notice that the Mortgagee is adopting the two Agreements for Sale and
Purchase dated 2014 between the Purchasers and GLW Group Limited (copies
attached) (the Agreements) pursuant to the provisions of Section 179 of the
Property Law Act 2007.
The terms of this notice are subject to the Agreement to Complete
Subdivision and Settlement entered into between the Mortgagee and the
Purchasers.
[Emphasis added]

[193] GLW and AFI submit the notice is not a valid adoption notice for the purposes
of s 179 given it is said to be “subject to” the Completion Agreement. GLW and AFI
further submit that as the Completion Agreement was not fully executed until 2 April
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2015 (and so did not exist at the time the adoption notice was signed on 1 April), an
adoption notice subject to a (non-existent) agreement is invalid. Mr Shiels summed
up GLW and AFI’s argument on the basis that, as adoption is a statutory process, a
“qualified” notice does not meet the statutory criteria. He says that LCIL needed to
either perform strictly in accordance with the statute, and if it “didn’t get it right, it’s
their tough luck”.
[194] The courts have considered similar issues in the context of statutory notices
(including those given under the Act) where there is a question mark as to whether the
notice complies with the strict statutory requirements. In Bryers v Harts Contributory
Mortgages Nominee Co Ltd, the Court of Appeal addressed the validity of a notice
given pursuant to s 92 of the 1952 Act, requiring the mortgagor to remedy certain
defaults.80 Section 92 required such notices to specify a date by which the defaults
were to be remedied, with the date not being less than four weeks from the date of
service of the notice. The notice in that case, served on 28 January 2000, required the
defaults to be remedied “on or before 2 March 1999”, rather than “on or before
2 March 2000”.
[195] Adopting the approach taken by the House of Lords in Mannai Investment Co
Ltd v Eagle Star Life Assurance Co Ltd,81 Blanchard J (delivering the judgment of the
Court) held that the notice was valid, despite not complying with the strict terms of
the statute. His Honour stated:
[15]
In our opinion, a date can be taken as having been specified for the
purposes of s92 if a reasonable recipient would have understood,
notwithstanding a clerical error, what date the notice-giver intended to
specify. …
[16]
… A notice is not void unless it does not adequately inform the
mortgagor of, inter alia, the date by which he (or she) is required to remedy
the default and unless the variation from the prescribed form in that respect
materially prejudices the interests of the mortgagor. This indicates that some
degree of error in the expression of the date is tolerable if the notice
adequately informs the recipient of the date which is being specified.
[Emphasis added]
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[196] The Court of Appeal considered a similar issue in ANZ National Bank Ltd
v Tower Insurance Ltd,82 albeit concerning the validity of a contractual notice. In that
case, the issue was whether a contractual notice had been properly given when it had
not been served in accordance with the service requirements in the underlying
contract.83 There was no dispute that the recipient had actual notice of the relevant
information. Referring to the Court’s judgment in Bryers, Hammond J observed the
Court in that case had:
[32]
…endorsed a common-sense approach, asking whether, on an
objective reading in the context in which the notice was given, the notice
complied with the requirements by conveying the required message”.
[Emphasis added]

[197] On that basis, the Court concluded that, despite the notice not having been
delivered in accordance with the contractual requirements, notice had nevertheless
been validly given.
[198] In light of the Court of Appeal’s approach discussed above, the validity of the
adoption notice in this case (as against the statutory requirements) can be tested by
asking, does an objective reading of the notice convey the required message to the
purchaser?
[199] In answering that question, one must first ask, what is the “required message”?
There is no specified form for a notice pursuant to s 179. However, the section itself
speaks of the mortgagee making an “election” (i.e. choice) to “adopt” an existing
agreement for sale and purchase and to give the purchaser notice to that effect.
[200] “Adopt” is commonly (and relevantly) defined by various dictionaries as:
(a)

to accept formally and put into effect;84

(b)

To approve or accept (a report, proposal, resolution, etc) formally; to
ratify;85 and
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(c)

to choose and follow (a plan, technique, etc); to take over (an idea, etc)
as if it were one's own; to take on; assume; to accept (a report, etc).86

[201] In my view, the adoption notice in this case sufficiently conveys to the
Lepionka Purchasers LCIL’s intention to accept, approve, follow and/or to put into
effect the Lepionka Purchase Contracts. The notice itself clearly states in the first
paragraph that LCIL “is adopting the two agreements for sale and purchase dated 2014
between the purchasers and GLW Group Ltd” for the purposes of s 179 of the Act.
And while the second paragraph states that the terms of the notice are “subject to” the
Completion Agreement, I do not read this as being a condition precedent to the
adoption taking effect. Rather, it directs the reader’s attention to the Completion
Agreement. In turn, the Completion Agreement is similarly clear as to LCIL’s
intentions in relation to the Lepionka Purchase Contracts. It records:
(a)

That LCIL recognises that completion of the subdivision and settlement
of the Lepionka Purchase Contracts is in the best interests of the
LCIL;87 and

(b)

That the mortgagee and the Lepionka Purchasers “wish to enter into an
agreement to preserve and complete the agreements and subdivision
and have agreed on terms and conditions in that regard”.88

[202] I am accordingly satisfied that the notice conveys the required message to the
Lepionka Purchasers, namely that LCIL approves and/or accepts the Lepionka
Purchase Contracts and intends to preserve and complete them.
[203] I do not consider the adoption notice is invalid because the Completion
Agreement was not formally executed by all parties until 2 April 2015. Again, the
validity of the notice, in terms of the statutory requirements, is to be read in an
objective and common-sense way, to determine whether it conveyed the required
message to its recipients. That formal execution of the Completion Agreement
followed the day after the adoption notice was signed by Mr Wallace does not, in my
86
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view, render the adoption notice invalid when it otherwise conveyed the required
message. Moreover, and as discussed further below, an adoption is only valid once it
has been served on the relevant purchaser(s) in any event. Accordingly, the fact the
Completion Agreement had not been executed by all parties until the day after
Mr Wallace signed the adoption notice is somewhat beside the point.
[204] GLW and AFI further submit the adoption notice is invalid because cl 1(c) of
the Completion Agreement envisaged the First Mortgage could still be redeemed or
assigned (i.e. despite the adoption). Clause 1(c) of the Completion Agreement reads
as follows:
The mortgagee agrees that in the event the mortgage is to be redeemed or
assigned, or the subdivision is not completed within six months of the date of
this agreement, or the agreements are cancelled by the purchasers, the
mortgagee shall pay [certain sums of money to the Lepionka Purchasers.]
[Emphasis added]

[205] I do not accept GLW and AFI’s argument. Clause 1(c) says nothing, nor
purports to say anything, about the validity or otherwise of the adoption itself. Nor
does it record any agreement by LCIL and the Lepionka Purchasers that, despite the
adoption, GLW’s right to redeem and/or AFI’s right to call for an assignment of the
First Mortgage assignment remained.89 Rather, cl 1(c) simply records that if certain
events come about (which could be with the agreement of all parties), various
payments are to be made by LCIL to the Lepionka Purchasers.
[206] I therefore turn to consider when (if at all) the adoption notice was served on
the Lepionka Purchasers, and accordingly from what date (if at all) the adoption took
effect.
When did the adoption take effect (if at all)?
[207] A mortgagee’s adoption of an existing agreement for sale and purchase comes
about by the mortgagee serving a notice to that effect on the purchaser. While not
pleaded in either GLW or AFI’s statement of claim, the issue of whether the adoption
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notice had been validly served arose during the course of the hearing. I granted leave
to each of GLW and AFI to amend their pleadings to address this point.
[208] Mr Wallace signed the adoption notice on the afternoon of 1 April 2015.
Mr Wallace also gave unchallenged evidence that he notified Mr Lepionka and
Mr Horton later that day that he had signed the adoption notice. Mr Lepionka is a
director of the Lepionka Company and one of the two trustees of the Lepionka Trust.
Mr Horton was the solicitor then acting for the Lepionka Purchasers in relation to the
Lepionka Purchase Contracts. A copy of the adoption notice was subsequently
provided to Mr Lepionka and Mr Horton on 7 April 2015, when they were included in
an email pursuant to which a copy of the notice was provided to GLW and its solicitor
(Mr Toebes).
[209] Affidavit evidence filed by Mr Hughes, the other trustee of the Lepionka Trust,
confirms that he did not receive a copy of the adoption notice until sometime after
11 September 2015.90 However, Mr Hughes deposes that he was “certainly aware by
2 April 2015” that LCIL had adopted the Lepionka Purchase Contracts on 1 April 2015
by a notice dated that day.91
[210] GLW’s pleading on the service issue is somewhat opaque, but it appears to
accept there was valid service on 7 April 2015. 92 AFI’s case is the notice was never
validly served, because no notice had been served prior to 7 April 2015, and the
communication to Mr Lepionka and Mr Horton on 7 April 2015 did not comply with
the formal service provisions in the Act.
[211] LCIL submits that while s 179 anticipates services of a notice, and while that
would undoubtedly be required in most cases, it is not a mandatory invariable
requirement. Rather, LCIL submits s 179 is a mechanism by which the mortgagee
acquires the mortgagor’s rights and powers under the agreement for sale and purchase,
and in this case, Mr Lepionka and Mr Horton (for the Lepionka Purchasers) were
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verbally informed of the adoption on 1 April 2015, and Mr Hughes was also aware of
that fact by 2 April 2015 at the latest. Alternatively, and if service of a notice is
required, LCIL submits:
(a)

the Lepionka Purchasers had authorised Mr Wallace to accept service
on their behalf (such that there was service on 1 April); or

(b)

Service was effected on 2 April, via execution of the Completion
Agreement by all parties (including Mr Hughes). While the adoption
notice did not accompany the Completion, LCIL submits the terms of
the Completion Agreement were wholly predicated on the adoption
having been effected; or

(c)

Service was effected on 7 April, when a copy of the adoption notice
was emailed to Mr Lepionka and Mr Horton.

[212] Finally, and also in the alternative, LCIL says service of the notice was waived
altogether by the Lepionka Purchasers.
[213] Some of LCIL’s alternative arguments on service can be dispensed with briefly.
First, I do not accept Mr Wallace was authorised (impliedly or otherwise) to accept
service on behalf of the Lepionka Purchasers. There is simply no evidence to that
effect. Second, and for the same reason, I also reject the suggestion that service was
waived altogether. Third, I do not accept execution of the Completion Agreement on
2 April 2015 constituted to service of the adoption notice. While the Completion
Agreement was premised on the fact there had been an adoption, nowhere does it refer
to the adoption or to the adoption notice. It is drawing a long bow, in my view, to
suggest entry into a document in which it is implicit there has been an adoption, but
which neither refers to nor annexes the adoption notice itself, amounts to service of
that notice for the purposes of s 179.
[214] Turning then to LCIL’s first proposition, namely s 179 does not require service
of an adoption notice in every case, I disagree. The plain wording of the statutory
provision provides for service of a notice, i.e. rather than simply putting a party “on

notice”. The requirement that a notice be served is understandable from a practical
perspective, so there is clarity as to the nature and timing of any purported adoption
by a mortgagee.
[215] Given the requirement that a notice be served, it is necessary to turn to the Act’s
service provisions. The starting point is s 352. This provides that s 353 applies to any
notice required or authorised to be given or served on a person pursuant to a number
of specified sections (I will refer to these notices as “Specified Notices”). A notice
pursuant to section 179 is not a Specified Notice. On that basis, s 353 does not
(directly) apply to the service of a notice pursuant to s 179. It is relevant to note,
however, that s 353(1) provides that a “document to which this section applies (see
s 352) is not adequately given or served unless it is given to or served on” certain
persons or entities in the manner specified is s 353. Section 353(2) goes on to prohibit
contracting out of the notice requirements, and states that s 353 takes precedence over
any other enactment.
[216] Section 354 of the Act provides as follows:
354

(1)

How other documents to be given or served
This section applies to a notice or other document—

(a)

required or authorised to be given to, or served on, a person by
this Act; but

(b)

that is not a document to which section 353 applies (see section
352).

(2)

A notice or other document to which this section applies is adequately
given or served when it is given to, or served on, that person in
accordance with section 353(1).

(3)

Subsection (2) does not apply if it has been agreed that the notice
or other document must be given or served in some other manner.

(4)

This section is subject to sections 355 to 357.93

[217] I will refer to notices to which s 354 applies as “Non-Specified Notices”. An
adoption notice pursuant to s 179 is a Non-Specified Notice.
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[218] Section 354(2) takes the reader back to s 353 and the specified methods of
service. However, unlike Specified Notices, in the case of Non-Specified Notices,
parties can contract out of s 353’s service requirements.94
[219] In this context, cl 1.3 of each of the Lepionka Purchase Contracts provides as
follows:
1.3

Notices

The following apply to all notices between the parties relevant to this
agreement, whether authorised by this agreement or by the general law:
(1)

All notices must be served in writing.

(2)

Any notice under section 28 of the Property Law Act 2007, where the
purchaser is in possession of the property, must be served in
accordance with section 353 of that Act.

(3)

All other notices, unless otherwise required by the Property Law Act
2007, must be served by one of the following means:
(a)

on the party as authorised by sections 354 to 361 of the
Property Law Act 2007, or

(b)

on the party or on the party’s lawyer,
(i)

by personal delivery; or

(ii)

by posting by ordinary mail; or

(iii)

by facsimile, or by email; or

(iv)

in the case of the party’s lawyer only, be sending by
document exchange or, if both parties’ lawyers have
agreed to subscribe to the same secure web document
exchange for this agreement, by secure web
document exchange.
[Emphasis added]

[220] I first consider whether service of the adoption notice was effected in
accordance with any of the prescribed methods set out in s 353. If not, I then consider
the implications, if any, of cl 1.3 of the Lepionka Purchase Contracts.
[221] For the purposes of s 353, there are two relevant methods of service; first,
service on individuals (namely Mr Lepionka and Mr Hughes, as trustees of the
Lepionka Trust); and second, service on a company (namely Lepionka Company).

94

Section 354(3).

[222] Dealing first with service on the Lepionka Trust, s 353(1)(a) provides that an
individual person is served in the manner provided for in s 359. Section 359 provides
that a notice is given to or served on an individual person when it is:
(a)

delivered by registered post to that person “or that person’s agent”; or

(b)

“received by that person in accordance with s 360”.

[223] There is no suggestion Mr Lepionka or Mr Hughes (or their agent) received
the adoption notice by registered post. Section 360 provides that a notice is received
by a person for the purposes of s 359 when:
(a)

it is handed to and accepted by that person; or

(b)

is put down in that person’s presence and brought to his or her attention;
or

(c)

is “otherwise received in writing by that person”.

[224] Section 360(a) and (b) are not relevant in this case. Accordingly, the issue is
whether the adoption notice was “otherwise received in writing” by Mr Lepionka and
Mr Hughes, and if so, when.
[225] As noted, both Mr Lepionka and Mr Horton received a copy of the adoption
notice on 7 April 2015, by email. Mr O’Brien drew my attention to King v PFL
Finance Ltd, in which a notice under the Act was emailed and faxed to individuals.95
The Court considered service by email and fax was not effective, but on the basis that
the person making the transmission was from the mortgagor’s registered office and
not the mortgagee’s. No issue was taken with the fact that facsimile and email were
used. On this basis, and consistent with the modern usage and prevalence of email, I
consider a person will have otherwise received a notice “in writing” by receiving a
copy of the notice by email.96
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[226] Mr Lepionka in his role as trustee of the Lepionka Trust, was accordingly
served with a copy of the adoption notice on 7 April 2015. However, it is not clear
that receipt of the email by Mr Horton, rather than Mr Hughes, was valid service of
Mr Hughes as the other trustee of the Lepionka Trust. This is because s 360 refers to
the notice being received in writing by “that person”, namely Mr Hughes.
[227] There is no suggestion Mr Horton did not have the authority to receive
documents on behalf of the Lepionka Purchasers in relation to the Lepionka Purchase
Contracts. Nevertheless, a distinction is drawn in s 359 of the Act between “that
person” and “that person’s agent”. As noted, s 360 refers only to “that person”,
suggesting a notice otherwise received in writing by “that person’s agent” will not
suffice. This is consistent with the Law Commission’s report “A New Property Law
Act”, in which it noted the alternative method of service was to ensure actual personal
receipt, in any other way. The Commission stated:97
This could be done, for example, by sending a fax (if and when the person
actually gets it) or by forwarding a document through an intermediary, such
as a solicitor (but, again, only if and when the person actually gets it).
[Emphasis added]

[228] There is no evidence Mr Horton forwarded the notice, by email or otherwise,
to Mr Hughes on 7 April 2015. I accordingly conclude Lepionka Trust was not
properly served in accordance with the service requirements of the Act.
[229] In relation to Lepionka Company, s 353(1)(b) of the Act provides that a
company is served in a manner provided for in s 387(1) (other than sub-para (e)) or
s 388 of the Companies Act 1993.
[230] Pursuant to s 387(1) of the Companies Act, a document may (relevantly) be
served on a company by “delivery to a person named as a director of the company”.98
Section 392 provides that “delivery” is effected by handing the document to the
director, or if they refuse to accept it, bringing it to their attention and leaving it in a
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place accessible to them. That section also distinguishes between “delivery” of a
document and a document being “sent by email”.
[231] Pursuant to s 388, other (relevant) methods of service on a company are by
sending it to a facsimile machine at the company’s registered office,99 or by sending it
by email to an electronic address used by the company. 100 However, the option of
sending a document by email was only inserted into the Companies Act as of 1 May
2015, i.e. three weeks after the adoption notice was emailed to Mr Lepionka and
Mr Horton.101
[232] While Mr Lepionka (being a director of Lepionka Company) received a copy
of the notice by email on 7 April 2015, it was not “delivered” to him for the purposes
of s 387(1). Accordingly, I do not consider the adoption notice was validly served on
Lepionka Company by any of the methods specified in s 353 of the Act.
[233] Is the position changed, however, by cl 1.3 of the Lepionka Purchase
Contracts? As the adoption notice is a Non-Specified Notice, the prescribed methods
of service set out in s 353 will not apply if it has been agreed that the notice must be
given or served in some other manner.
[234] Clause 1.3(3) of the Lepionka Purchase Contracts provides that, unless
otherwise required by the Act, all notices relevant to the agreements (including notices
under the Act) “must be served” by one of the means set out in cl 1.3(a) or (b). Clause
1.3(b)(i) provides for service on the party’s solicitor, including by email. Prima facie,
therefore, service of the adoption notice on the Lepionka Purchasers was validly
effected when it was emailed to Mr Horton on 7 April 2015.
[235] However, as Mr Shiels noted, cl 1.3 applies to notices “between the parties” to
the Lepionka Purchase Contracts. Unless and until LCIL had validly adopted the
Lepionka Purchase Contracts (by way of valid service of the adoption notice on the
Lepionka Purchasers), it could not be said to be a “party” to the agreements. In this
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way, relying on cl 1.3 for the purpose of service could be said to be “putting the cart
before the horse.”
[236] I am mindful, however, of the common-sense approach taken by the Court of
Appeal in Bryers and ANZ v Tower to similar issues. In particular, in ANZ v Tower,
the trial Judge (Wylie J) had reluctantly concluded the contract’s service requirements
had not been met. He went on to find however, that because Tower had actual notice
of the relevant information and had made public announcements based on it, it was
estopped from denying valid service.102
[237] On appeal, and referencing the common-sense approach taken in Bryers, the
Court of Appeal concluded that service had been validly effected, on the basis that
service by hand delivery to the Head Office, rather than to the post office box as
specified in the contract, was “an available reading” of the relevant service
provisions.103 The Court also noted that:
[35]
… [T]he modern appellate authorities are clear that where actual
notice has been received, notice deeming provisions in contracts are not
intended to displace proof of the actual receipt of written notice at a Head
Office. Tower does not dispute that it received actual notice of termination in
that manner.

[238] A similar approach was adopted by Simon France J in in Rao v Minister of
Immigration, which concerned notice requirements in the Immigration Act 2009.104
The Immigration Act requires that any application for leave to appeal from a decision
of the Immigration and Protection Tribunal (“Tribunal”) be filed no later than 28 days
“after the date on which the decision of the Tribunal to which the appeal relates was
notified to the party appealing”. The Immigration Act also provides a process for
giving notices and “deeming” provisions as to when notice will have been given.
[239] In Rao, the Tribunal had given its decision on 15 May 2015. The decision had
been couriered to Mr Rao’s solicitor (who Mr Rao had specified as his contact person
for that purpose) and was placed on his desk, but given he was away, he did not see it
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until 23 May 2015. The statute deems notice to have been given seven days after the
package is given to a courier. Mr Rao’s application for leave was filed on 19 June
2015. Accordingly, if Mr Rao was taken to have received notice of the Tribunal’s
decision on 18 May 2015 (i.e. when it delivered to his solicitor), then his appeal was
out of time. If, however, the statutory “deemed notice” period applied, Mr Rao’s
appeal was within time.
[240] Having referred to various authorities, including the Court of Appeal’s
judgment in ANZ v Tower, Simon France J said as follows:
[23]
In the end one must come back to the apparent purpose of the
provisions. At the general level that aim seems to be to prescribe a method
that can be relied upon to achieve notice being given; at the more specific level
it seems to be to provide a methodology that allows a deeming provision to
take effect, so that time will run. It is important to recall that the particular
statutory method has no intrinsic value or significance. It is not an end in
itself but is purely functional. Other methods could have been chosen, and
indeed email suffices. It seems difficult to infer there is any magic or intrinsic
importance in the method. Rather, the key issue is when service is either
achieved or deemed to be achieved.
[Emphasis added]

[241] As extrinsic evidence in that case established when the applicant (via his
solicitor) had actually received a copy of the Tribunal’s decision, Simon France J
concluded that time for lodging an appeal ran from that point (namely 18 May 2015).
Mr Rao’s appeal was accordingly held to be out of time.
[242] I am attracted to the approach adopted by Simon France J in Rao v Minister of
Immigration.

Applying such an approach in this case, the purpose of s 179’s

requirement to serve the adoption notice on the purchaser in question is so the
purchaser is aware of the mortgagee’s adoption of the agreement for sale and purchase,
and thus its intention to complete and, if necessary, enforce that agreement. The
various service provisions are mechanisms Parliament considers sufficiently reliable
to ensure the purchaser becomes aware of those facts.
[243] In this case, there is no dispute that:
(a)

Mr Lepionka, for the Lepionka Company, and each of the Lepionka
Trust trustees, had actual notice of the adoption by 2 April 2015;

(b)

Mr Lepionka, for Lepionka Company, and as one of the two Lepionka
Trust trustees, and the Lepionka Trust’s solicitor, Mr Horton, had
received a copy of the adoption notice on 7 April 2015; and

(c)

the Lepionka Purchasers had each agreed (by cl 1.3 of the Lepionka
Purchase Contracts) that notices between the parties relevant to those
agreements (including notices under the Act) would be validly served
by email to their solicitor.

[244] On that basis, had the Lepionka Purchasers themselves sought to challenge the
adoption on the basis of service, I would have rejected that challenge. 105 At the very
least, and adopting the approach taken by Wylie J at first instance in ANZ v Tower, I
would have held the Lepionka Purchasers were estopped from denying valid
service.106 They had actual notice of the adoption. At all relevant times, they acted in
accordance with the Lepionka Purchase Contracts having been adopted by LCIL. And
having actual notice of the adoption from 2 April 2015 (at the latest), at no stage did
they call for a copy of the adoption notice, which was later sent to Mr Lepionka and
Mr Horton on 7 April 2015 in any event.
[245] On the basis a challenge to the adoption by the Lepionka Purchasers (being the
parties required to be served by s 179) on the grounds of invalid service would have
been rejected, so too must GLW and AFI’s challenge. This is particularly so given s
179 does not require those parties to be served with the adoption notice in any event.
[246] Nevertheless, despite the Lepionka Purchasers having actual notice of the
adoption as of 2 April 2015, a copy was not provided to Mr Lepionka and Mr Horton
until 7 April 2015. I have concluded it is that date upon which the adoption became
effective. Section 179 clearly requires service of a notice, i.e. rather than simply
putting a party “on notice”. For that reason, verbal notice of the adoption on 2 April
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2015 was not in my view sufficient.107 However, for the reasons outlined above, it
would not have been open to the Lepionka Purchasers to challenge the validity of
service of the notice on 7 April 2015.
[247] LCIL therefore exercised its power of sale by adopting the Lepionka Purchase
Contracts on 7 April 2015.
[248] It is accordingly not necessary for me to consider LCIL’s alternative arguments
in this context, namely that the adoption, Completion Agreement and Lepionka
Purchase Contracts together constituted a new agreement for sale and purchase, or that
Westpac, while first mortgagee, had consented to the Lepionka Purchase Contracts in
any event.
Did LCIL wrongfully refuse to allow GLW to redeem the mortgage?
Introduction
[249] GLW’s second cause of action is entitled “breach of duty to allow redemption”.
GLW pleads that in early April 2015, GLW requested that LCIL permit redemption of
the mortgage and LCIL refused to permit GLW to do so. AFI pleads that LCIL is
obliged to account to AFI “as if” GLW had redeemed the mortgage as of 9 April 2015.
[250] I have found that LCIL exercised its power of sale on 7 April 2015. Given the
right to redeem is extinguished on the exercise of the power of sale, the issue for
determination is whether LCIL wrongfully refused to allow GLW to redeem the

mortgage at any point up to that date.108
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Submissions – GLW/AFI
[251] As

a

preliminary

point,

Mr Paterson

consistently

maintained

in

correspondence with Mr Lepionka, and others, that the Lepionka Purchase Contracts
were conditional.109 On this basis, it was argued that entry into those (conditional)
contracts did not foreclose the right to redeem. Mr Grove reiterated that argument
before me.
[252] However, the contracts are plainly not “conditional” in the sense referred to in
the authorities as (potentially) preserving the right to redeem.110 The contracts were
on their face, unconditional. They were not, for example, conditional on finance, a
LIM or building reports. Nor were they conditional on title issuing. Rather, if GLW
had not delivered title by 30 September 2014, each of the Lepionka Purchasers became
entitled (but not required) to cancel the contract. Non-delivery of title accordingly did
not excuse GLW’s breach or otherwise bring the contracts to an end.
[253] GLW accepts that prior to 7 April 2015, there was no actual tender by it of
funds to redeem the mortgage. However, GLW submits that LCIL’s communication
on 7 April 2015 that it “may now be too late” for GLW to tender (and its restatement
of that view, in stronger terms, on 9 April 2015), amounted to a wrongful refusal by
LCIL to permit GLW to redeem the mortgage. GLW says that given it was clear LCIL
would have rejected any tender otherwise made, the ordinary requirement that a
mortgagor who wishes to redeem a mortgage must tender the funds was not required.
[254] AFI makes similar points. It submits GLW would have been able to redeem
the mortgage by 9 April 2015, via funding from AFI, which in turn was to receive
funding from Mr Johnson’s relative, Arthur Johnson.

AFI reiterates GLW’s

submission that LCIL’s communications on 7 and 9 April 2015 dispensed with the
need for a formal tender.
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Submissions - LCIL
[255] LCIL relies on authorities which confirm an actual tender of funds is required
to redeem a mortgage, and that a “mere indication of a willingness to pay is not a
proper tender.”111 And while accepting that in some cases, the need for a formal tender
can be dispensed with, LCIL submits there was never an equivocal redemption request
by GLW, either before or after 7 April 2015. It further submits there is no evidence
that GLW was able make a tender in any event, and the evidence Mr Arthur Johnson
would make funds available is hearsay and thus inadmissible.
[256] Finally, LCIL submits that even if a tender had been advanced and the First
Mortgage redeemed, this would have been a “backwards step”. It says that in those
circumstances, GLW and AFI would have been worse off, given AFI’s Second
Mortgage would have ranked after the existing caveats on the Property, such that
neither GLW or AFI would have been able to provide clear title to a purchaser as LCIL
was able to do. Accordingly, other than LCIL being taken out of the picture, LCIL
submits GLW and AFI would have been in precisely the same position but for the
redemption, and accordingly no loss flows from any breach in any event.
Analysis
[257] The key principles in relation to the right to redeem were summarised by
Randerson J in Davison v Westpac Banking Corporation:112
(a)

It is fundamental to the exercise of the right to redeem that the
mortgagor tender the amount required to satisfy the mortgage,
including any interest and costs:
The reason for this rule is obvious. Unless the mortgagor has the
necessary funds and tenders them, then the mortgagee will
ordinarily have no way of knowing whether it may rely upon the
mortgagor’s mere promise to redeem. The tender of funds in cash
demonstrates in an unequivocal fashion that the mortgagor does
indeed have the funds necessary to complete the repayment.

111
112

Hinde McMorland & Sim Land Law in New Zealand (online looseleaf ed, LexisNexis) at [15.043].
Davison v Westpac Banking Corporation HC Auckland CP490/98, 5 November 1998 at 15-18.

(b)

A formal tender will not be required where there has been an
unequivocal waiver of the need for tender. This may arise where there
is an unequivocal refusal of a tender (such that any actual tender
proffered would clearly be nugatory). However, in such cases, the
evidence must nevertheless demonstrate that the mortgagor had the
ability to redeem the mortgage at the relevant time.

[258] The point at (b) above is particularly relevant in this case given LCIL’s
submission that, irrespective of the communications between 3 and 9 April 2015, GLW
was not in a position to fund a redemption in any event. Randerson J in Davison
referred in this context to the Court of Appeal’s judgment in Devon Nominees Ltd v
Hampstead Holdings Ltd, in which McMullin J (delivering the judgment of the Court)
stated the following:113
We agree that they [the authorities discussed] turn on their own facts but do
not consider them to necessarily be inconsistent with the principle set out in
the other line of cases. Rather do they represent a qualification to the general
rule that mortgagor who wishes to stop interest running must make a proper
tender of the amount owing. In Midleton v Eliot and James v Rumsey the
mortgagor’s inability to pay arose through the inability of the mortgagee to
produce the documents of title. The willingness of the mortgagor to pay the
amount owing was accepted and his capacity to do so was never doubted.
[Emphasis added]

[259] The authors of Halsbury’s Laws of England state a similar proposition:114
335.

Necessity for mortgagor to tender amount due.

The mortgagor is entitled to know how much he is liable to pay and how that
amount is arrived at. A mortgagor who desires to discharge the mortgage debt
must tender to the mortgagee the full amount that is due in legal currency and
produce it before the mortgagee unless he waives the production, or refuses to
accept money then available for immediate payment. Where a mortgagee
has unequivocally refused a proposed tender, a formal tender is not
necessary, at any rate where the mortgagor has the money or the control
of it. The tender must be unconditional, but may be under protest.
[Emphasis added, footnotes omitted]
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[260] An authority frequently cited for the need for a tender is Chalikani
Venkatarayamin v Zaminder of Tuni.115 In that case, the mortgagor said it was ready
and willing to redeem the mortgage, to which the mortgagee replied:
There is no need for you to pay any of those amounts you state under that head
inasmuch as the right to purchase that estate for the sale price is vested in us.

[261] The lower courts had held that the mortgagor’s offer was not genuine, as it did
not have the money, or the control of the money, to repay the full amount owing. The
Privy Council found it unnecessary to consider that issue (also noting the difficulty in
determining whether a person will have control of money at a future point), as it
reached its conclusion via a different route:116
The fact is that [the mortgagee’s] letter contains a reason why the tender is
unnecessary, but the reason was wrong because the right to buy according to
the terms which the mortgage deed contained was a right which was not
enforceable in law. But it is on that hypothesis that they say there is no need
for payment to be made. If this were not accepted as correct, there is
nothing to relieve the appellants from making the tender. Their Lordships
are unable construe the letter as equivalent to any such clear release to the
mortgagor of his obligation to tender the money as is required in order to
justify him in not having presented it for receipt.
[Emphasis added]

[262] The Australian text The Law of Real Property Mortgages cites the decision of
the High Court of Australia in Mahoney v Lindsay for a similar conclusion.117 While
not a mortgage case (being a case concerning the sale of land), the vendor had
indicated to the purchaser that he did not wish to complete. The purchaser’s solicitor
contacted the vendor’s solicitors several times seeking to make an appointment for
completion. The vendor’s solicitor repeatedly said he did not have instructions to
settle. Without seeking to tender the purchase money, the purchaser obtained an
injunction for specific performance of the contract. Gibbs J for the High Court held
the purchaser did not need to tender the purchase money. The purchaser was found to
be “ready willing and able” to complete the contracts, but given the vendor’s
expression of intention not to complete, it was not necessary for the purchaser to go
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further and actually tender.118 Gibbs J referred to Lord Mansfield’s comments in Jones
v Barkley119 that:
The party must shew he was ready; but, if the other stops him on the ground
of an intention not to perform his part, it is not necessary for the first to go
further and do a nugatory act.”
[Emphasis added]

[263] This principle was accepted by the New Zealand Supreme Court in
Bahramitash v Kumar (citing, inter alia, Mahoney v Lindsay).120 Blanchard J gave
judgment for the Court and said as follows:
[19]
The vendor may of course expressly dispense with the need for formal
tender by telling the purchaser not to bother. As Lord Mansfield said long
ago, “[t]he party must shew he was ready; but, if the other stops him on the
ground of an intention not to perform his part, it is not necessary for the first
to go farther, and do a nugatory act”. In Mahoney v Lindsay, the High Court
of Australia concluded that the purchasers did not have to make formal tender
where the vendor's solicitor told the purchasers' solicitor, who was seeking to
make an appointment for settlement, that he did not have instructions to settle.
Tender may also be unnecessary in order to demonstrate the vendor's default
where the vendor has given an unambiguous indication of not being ready
to settle. …

[264] Mr Grove also referred me to the Supreme Court’s decision in Ingram
v Patcroft Properties, where a similar conclusion was reached in a case concerning
landlord and tenant.121 In that case, Blanchard J (delivering the Court’s judgment)
held that a tender of unpaid rent was not required:122
It was entirely justifiable for the lessees not to make the payment where the
lessor was taking the position that the lease would not be reinstated in any
event. … The lessor was in effect representing that any such payment would
be futile.

[265] Blanchard J also noted, however, that the lessee’s evidence that the overdue
rent “could and would have been paid” on time if required was not effectively
challenged.123
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[266] Two key points can be drawn from the above discussion of the authorities:
(a)

First, to dispense with the need to tender, there must be an unequivocal
refusal of a tender, so it is clear any actual tender would be nugatory;
and

(b)

Second, the mortgagor must have the funds available (or under its
control) for the purposes of tender, at the time tender was dispensed
with.

[267] Mr Wallace’s email of 4 April 2015 (the Saturday of the Easter weekend) that
he looked forward to hearing from GLW’s solicitors about redemption, and that they
would “aim” for the following Wednesday (i.e. 8 April 2015) plainly did not dispense
with the need for tender.
[268] Nor do I consider Mr Wallace’s email on 7 April 2015124 to be an unequivocal
refusal of a proposed tender. It was couched in quite equivocal terms (“you may not
now have the power to redeem”), and sought further communication from GLW’s
solicitor in respect of a request for a discharge of mortgage (upon which “we will turn
our mind to it”, namely whether the right to redeem still existed). Like in Chalikani
Venkatarayamin v Zaminder of Tuni, the email cannot be construed as a clear release
from the need to tender, so as to justify GLW not tendering in order to redeem the First
Mortgage.
[269] Of course, Mr Wallace’s position had firmed up by his email of 9 April 2015,
in which he said LCIL’s view was that GLW had no right to redeem given the adoption.
However, this communication came after the date on which I have held LCIL exercised
its power of sale. Nevertheless, on its face, even this email did not totally foreclose
the possibility that an actual tender at that time might have been accepted. The email
stated that the repayment amount was being calculated and it would be with GLW’s
solicitor “shortly”, albeit on a without prejudice basis. Further, as noted in Chalikani
Venkatarayamin v Zaminder of Tuni, if LCIL’s stated reason for refusing a tender was
considered incorrect, that in and of itself did not release GLW from the need to tender.
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[270] Moreover, there no evidence GLW or AFI had the necessary funds to redeem
the First Mortgage in any event. There is no evidence any funds were put aside by
GLW or AFI in light of LCIL’s communications on 7 and 9 April 2015. On 4 April
2015, Mr David Johnson told Mr Paterson that he was meeting with his “lenders
tomorrow” (his “lenders” being his relative Arthur Johnson), and he needed recent
emails between Mr Coltart and Mr Lepionka and “proof that the Johnston sale and
price is real”. These emails demonstrate there were a number of matters to work
through before Mr Arthur Johnson’s funding might be available. This is reinforced by
Mr David Johnson’s evidence that after LCIL had indicated it was too late to redeem
the First Mortgage, he did not give any further consideration as to how any funding of
GLW would have been structured. This suggests the possibility of AFI (via Arthur
Johnson) putting GLW in funds to redeem the First Mortgage was at a relatively early
stage of development.
[271] Mr Paterson referred to LCIL’s demand for repayment on 13 April 2015 (in the
sum of $2,712,576.39), and stated he wanted to pay that sum and redeem the First
Mortgage, but was concerned about triggering payments under the Completion
Agreement. He said he therefore took no further action and decided to wait and see if
the whole matter could be resolved. I have doubts as to the credibility of Mr Paterson’s
evidence in this regard, and consider that if GLW had realistically been in a position
to pay the sum demanded by LCIL at that time, it would have done so, and challenged
any attempt by LCIL to debit the mortgage account with any amounts paid to the
Lepionka Purchasers pursuant to the Completion Agreement.
[272] There is a further issue with this aspect of GLW and AFI’s case. Both parties
accept the only potential source of funds for GLW to redeem the mortgage was
Mr Arthur Johnson. But he did not give evidence. Rather, Mr David Johnson gave
evidence that Mr Arthur Johnson said he would advance funds to AFI so the First
Mortgage could be redeemed.
[273] There was no suggestion Mr Arthur Johnson was unavailable to give evidence,
nor was it suggested undue expense or delay would have been caused if he had been
required as a witness. Mr David Johnson’s evidence as to Mr Arthur Johnson’s
willingness to advance funds is accordingly hearsay.

[274] Mr Shiels quite properly acknowledged these issues, but submits there must be
an element of “common-sense”. With respect, that is no answer. Ultimately, there is
a gap in GLW and AFI’s evidence on a significant issue. Mr Shiels further submits
that discovery had been given of Mr Arthur Johnson’s financial means, yet there had
been no cross-examination on that topic.

But that begs the question:

cross-

examination of whom? Only Mr Arthur Johnson could give reliable evidence on
matters such as his financial means, his willingness to advance funds to AFI, the terms
of any such advance and its timing.
[275] Mr O’Brien invites me to draw an inference from the failure to call Mr Arthur
Johnson that his evidence would have been unhelpful to AFI and GLW.125 Mr Arthur
Johnson’s absence is curious, and does give rise to questions as to why he was not
called. But even putting that aside and as discussed above, I have real doubts that
GLW was in a position to redeem the First Mortgage at any time up to 7 April, or even
9 April 2015, or in the ensuing weeks.
[276] GLW’s second cause of action is accordingly dismissed. I also decline to grant
the relief sought by AFI, namely an order that LCIL is liable to AFI as if all amounts
secured by the First Mortgage had been paid to it by Mr Paterson on 9 April 2015.
GLW’s estoppel claim
[277] Related to the above is GLW’s estoppel claim.126 In short, GLW pleads that
Mr Wallace’s email of 4 April 2015 was an unequivocal representation that GLW
would be entitled to redeem the First Mortgage the following week. I observe that it
must be implicit within such a pleaded representation that LCIL would also not take
any other steps in the interim in the exercise of its power of sale.
[278] GLW pleads that it relied to its detriment on LCIL’s representation by:
(a)

Not arranging for the First Mortgage to be redeemed by payment
immediately, even though it was able to do so; and/or
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(b)

Not arranging for the First Mortgage to be purchased and assigned to a
third party, namely AFI, immediately.

[279] The legal principles in relation to estoppel are not in dispute. For there to be
an actionable estoppel, the party asserting the estoppel must show that:127
(a)

the party to be estopped has acted in a clear and unequivocal
manner which has caused the claimant to have a certain belief or
expectation;

(b)

the claimant has relied reasonably upon that belief or expectation;

(c)

the claimant has suffered detriment by relying on that belief or
expectation; and

(d)

it would be unconscionable for the party to be estopped to depart
from the belief or expectation.

[280] While Mr Wallace indicated in his 4 April 2015 email that he looked forward
to hearing from GLW’s solicitors in relation to the request to redeem, and that LCIL
would aim for a discharge the following Wednesday (though that could not be
guaranteed), I do not consider that carried with it an unequivocal representation that,
irrespective of intervening events, GLW would be permitted to redeem the following
week (and LCIL would not take any other steps in the interim in the exercise of its
power of sale). I accept LCIL’s submission that the email made it clear that a more
formal process would need to follow in respect of any requested redemption, once
GLW’s solicitors had been in touch.
[281] Second, I do not consider any reliance by GLW on this email would have been
reasonable in any event. GLW was represented at the time by legal counsel, an
experienced insolvency practitioner. Both Mr Paterson and his legal counsel were no
doubt quite aware of the need for tender in order to redeem a mortgage. I also consider
it unrealistic for GLW, in the commercial circumstances then existing, and against the
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backdrop of GLW and Mr Paterson’s actions to that point in time, to have reasonably
expected that LCIL would “put on hold” all other options that might become available
to it in the intervening period, based solely on Mr Paterson’s stated desire to redeem
the First Mortgage.
[282] Third, there is no evidence GLW relied to its detriment on Mr Wallace’s email.
While GLW pleads that, in reliance on the email, it did not arrange for the First
Mortgage to be redeemed immediately, even though it was able to do so, there is no
evidence of that being the case. On the contrary, and as discussed above, the evidence
demonstrates that neither GLW nor AFI had the ability to redeem the First Mortgage
immediately. Further, there was no evidence of steps Mr Paterson, GLW or AFI say
they would have taken, but did not take, as a result of Mr Wallace’s 4 April email.
[283] As to the second pleaded act of reliance (not arranging for the First Mortgage
to be assigned), by the time of Mr Wallace’s email, it was not legally possible to assign
the First Mortgage, given LCIL was by then a mortgagee in possession. Further, the
only party suggested who might have taken an assignment at that time was AFI.
Again, as discussed above, there was no evidence that AFI was in a financial position
to do so.
[284] GLW’s estoppel cause of action is accordingly dismissed.
Did LCIL breach either or both of its equitable and statutory duties?
Introduction
[285] GLW pleads that LCIL breached its equitable duties as mortgagee by: 128
(a)

adopting the Lepionka Purchase Contracts;

(b)

concluding the Completion Agreement;

(c)

intending to reduce the selling price of Lots 3, 5 and 8 to Lepionka
Company by $350,000 (to account for the removal of Lot 8);
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(d)

intending to further reduce the selling price of Lots 3, 5 and 8 by
$320,000 for alleged non-delivery of the Coltart plans;

(e)

incurring excessive costs on security guards in the sum of over $5,000
per week and intending to incur further excessive costs of
approximately $1.525 million to complete the subdivision;

(f)

listing proposed Lot 2 for sale in circumstances where the sales
proceeds under the Lepionka Purchase Contracts were sufficient to
discharge the indebtedness secured by the First Mortgage;

(g)

substantially increasing the size of the lots to be conveyed pursuant to
the Lepionka Purchase Contracts;

(h)

undertaking a development with the sole purpose of benefiting the
Lepionka Purchasers; and/or

(i)

taking various “unnecessary actions against GLW in the courts to
deliberately cause unnecessary expense to GLW”.

[286] GLW also pleads that LCIL breached its statutory duty to obtain the best

price reasonably obtainable at the time of the sale of the Property, by:129
(a)

failing to get a registered valuation;

(b)

failing to consider selling the Property prior to adopting the Lepionka
Purchase Contracts;

(c)

entering into the Completion Agreement; and/or

(d)

failing to pursue negotiations with Mr Coltart in relation to a sale of the
Property.
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[287] AFI’s case is much narrower. It pleads (as an alternative to its claim that LCIL
wrongly prevented GLW from redeeming the mortgage in April 2015) that LCIL acted
in bad faith by not giving bona fide consideration to TTL’s offer to purchase the
Property in November 2015.
Mortgagee’s duties – the law
[288] The scope and nature of a mortgagee’s equitable and statutory duties have been
considered in a number of leading New Zealand and English appellate authorities over
the last several decades. Most recently, they were examined by the New Zealand Court
of Appeal in the Coltart v LCIL litigation related to the present dispute.130
[289] The principles which can be distilled from these leading authorities can be
summarised as follows:
(a)

At common law, when exercising its power of sale, a mortgagee owed
both an equitable duty of good faith and a duty to take reasonable
precautions to obtain the true market value of the mortgaged
property.131

(b)

The equitable duty requires a mortgagee to exercise its powers for the
purpose of obtaining repayment of the secured amount and, while
entitled to give priority to its own interests, to act fairly and equitably
to those having an interest in the equity of redemption.132

(c)

Purity of purpose is not required. But when exercising its power of
sale, a purpose flowing from interests outside the functions of a
mortgagee must not prevail.133
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Coltart v Lepionka & Company Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36.
Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] 1 Ch 949 (CA) at 966; PK Airfinance Sarl
v Alpstream AG [2015] EWCA Civ 1318 at [115].
Downsview Nominees Ltd v First City Corp Ltd [1993] 1 NZLR 513 (PC) at 522; Coltart v
Lepionka & Co Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36 at [32]–[33].
Coltart v Lepionka & Company Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36 at [63].

(d)

The duty of care owed by a mortgagee is now encapsulated within a
mortgagee’s statutory duty under s 176 of the Act to obtain the best
price reasonably obtainable as at the time of sale.134

(e)

The equitable and statutory duties co-exist,135 but in most cases, the
statutory duty will be the more onerous obligation.136

(f)

The statutory duty will not be breached without proof of damage on the
part of the mortgagor.137

(g)

The duties apply from the time a mortgagee decides to sell.138 A
mortgagee is accordingly free to determine when to exercise its power
of sale and “it matters not that the moment may be unpropitious and
that by waiting a higher price could have been obtained.”139 Similarly,
a mortgagee is “not … bound to postpone the sale in the hope of
obtaining a better price”.140

(h)

The point at which compliance with the duty will be assessed is as at
the time of sale.141

(i)

While there is no prohibition on a mortgagee selling to a related party,
a mortgagee’s conduct in doing so will be closely scrutinized.142 The
mortgagee in such cases bears the onus of satisfying the court that it has
complied with its duties.143 Nevertheless, compliance with the duty
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Apple Fields Ltd v Damesh Holdings Ltd [2003] UKPC 54, [2004] 1 NZLR 721 at [22]..
Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [47]; Coltart v Lepionka &
Co Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36 at [36].
Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [47].
Apple Fields Ltd v Damesh Holdings Ltd [2003] UKPC 54, [2004] 1 NZLR 721 at [22].
Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [50].
Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] 1 Ch 949 (CA) at 965; Slevin Properties Ltd
v Royal Bank of Scotland plc [2003] EWCA Civ 1409, [2004] 1 WLR 997 at [14]. See also the
Court of Appeal’s observations in Robertson v ASB Bank [2014] NZCA 597 at [29](b) that “the
inquiry is into the conduct of the mortgagee in exercising its power of sale, not whether another
purchaser (on another day) might have paid more for the property”.
Tse Kwong Lam v Wong Chit Sen [1983] 1 WLR 1349 (PC) at 1355.
Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [55].
Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [51]. See also Tse Kwong
Lam [1983] 1 WLR 1349 (PC) at 1355.
Tse Kwong Lam v Wong Chit Sen [1983] 1 WLR 1349 (PC) at 1358.

must be judged “in a realistic way having regard to all the
circumstances in which the power of sale came to be exercised”144 and
“having regard to relevant commercial dynamics”.145
(j)

In considering whether the best price reasonably obtainable has been
achieved, any other benefits flowing to the mortgagor from the
mortgagee’s sale are to be taken into account.146

(k)

If a mortgagee fails to persuade the court that reasonable precautions
were taken and the interested party bought at the best price reasonably
obtainable, the remedy will, as a general rule, be to set aside the sale.147
However, if such a remedy would be inequitable, the remedy will be
confined to damages.148 When considering damages, a court will need
to consider the likely outcome had the duties been complied with.149

(l)

At least in the case of a breach of the equitable duty, and where there is
more than one party with an interest in the equity of redemption,
damages payable to the mortgagor may not be the appropriate remedy.
Rather, the appropriate remedy may be an order that the mortgagee
account to those interested in the equity of redemption on the basis of
what “should have been received”.150 A similar approach was discussed
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Holdings Ltd [2001] 2 NZLR 586 (CA) at [52]. See also Hinde McMorland & Sim Land Law in
New Zealand (online looseleaf ed, LexisNexis) at [15.135], which states that the remedies of
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the mortgagee.
PK Airfinance Sarl v Alpstream AG [2015] EWCA Civ 1318 at [173], referring to earlier
observations of the English Court of Appeal in Slevin Properties Ltd v Royal Bank of Scotland plc
[2003] EWCA Civ 1409, [2004] 1 WLR 997 at [19]. The Court of Appeal in PK Airfinance
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(with approval) by the Privy Council in Downsview Nominees, in
circumstances where a first mortgagee’s breach results in damage to the
second mortgagee (and any subsequent encumbrancers and the
mortgagor).

In those circumstances, any damages award will be

ordered to be “taken into the accounts” of the first mortgagee.151
(m)

Finally, an assessment of the likely outcome had the mortgagee
complied with its duties, and in particular, consideration of alternative
offers made for the mortgaged property, is not to be analysed by
reference to a loss of chance or opportunity in relation to those offers.
Rather, the court must form a view, based on the evidence before it, of
what the best price reasonably obtainable at the time of sale was.152

A preliminary issue – the interaction between GLW and AFI’s claims
[290] There is an inconsistency between GLW and AFI’s claims. On the one hand,
GLW’s case is, inter alia, that LCIL ought to have pursued negotiations and entered
into an agreement to sell the Property to Mr Coltart in April 2015. On the other hand,
AFI’s case is that LCIL has a duty to account based on “wilful default”, and
specifically, that it ought to have pursued negotiations with and ultimately sold the
Property to TTL in November 2015.
[291] By way of background, as explained in Snell’s Equity, an order to account in
equity on the basis of “wilful default” is to require the accounting party to account not
only for what it did receive, but also for what it would have received, but for the wilful
default.153 In theory at least, the remedy is not limited to pleaded or proven defaults,
but is aimed at discovering any other concealed misconduct by the accounting party.
For this reason, the remedy has been described as a “roving commission to inquire
into all aspects of the accounting party’s administration”,154 and is accordingly seen as
a “drastic” remedy.155
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Downsview Nominees Ltd v First City Corp Ltd [1993] 1 NZLR 513 (PC) at 521-522, citing Tomlin
v Luce (1889) 43 Ch D 191.
Skipton Building Society v Stott [2001] QB 261 (CA) at [11].
John McGhee (ed) Snell’s Equity (33rd ed, Weet & Maxwell, London, 2015) at [20-023] to
[20-2024].
At [20-025].
At [20-024](2).

[292] However, the authors of Snell’s Equity note that:156
Where individual instances of wilful default are proven but the evidence is not
strong enough to support an order for a general accounting, the court may
grant relief in respect of the proven breaches only. In practice this is what
normally happens.
[Emphasis added]

[293] The authority most frequently cited for this proposition is Re Tebbs
(deceased).157 In that case, it was accepted the court has jurisdiction to make an order
to account on the footing of wilful default in respect of the whole of the estate, but also
that the court has a discretion to order an account on the basis of wilful default limited
to the proven default(s) only.
[294] AFI does not seek a “roving commission” to inquire into all aspects of LCIL’s
conduct. Rather, the relief sought (at least in relation to the seeking of an account) is
an account on the basis of two specific defaults.158
[295] LCIL notes, rightly in my view, that the remedy of an account on the basis of
“wilful default” seems to be more common in the UK and Australia, most probably
given the historical absence of a statutory duty to obtain the best price reasonably
obtainable. LCIL nevertheless submits that the two duties alleged by GLW and AFI
cannot co-exist, given the “temporal distance between them”. More specifically, it
submits that s 176 of the Act is clear that the duty to obtain the best price reasonably
obtainable is measured at the time of sale, namely 7 April 2015,159 and not some eight
months later in November 2015 when the TTL offer was made.
[296] LCIL also relies on English and Australian authorities for the principle that the
time to test the issue of “wilful default” is at the time of sale in any event. 160 I agree.
To suggest otherwise would be inconsistent with the (undisputed) principle that a
mortgagee is free to determine when it sells the mortgaged property, and is under no
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duty to postpone a sale in the hope that a better price might be achieved later. 161
Further, the duty to take reasonable precautions to obtain the proper price is only one
“component” of the overall duty to act in good faith.162 It cannot be the case that one
component of that overall duty – now enshrined in statute in New Zealand, and
expressly measured at the time of sale – is inconsistent with the equitable duty to the
same effect.
[297] This conclusion has implications for AFI’s claim for an account for wilful
default based on the TTL offer in November 2015. I return to this topic at [331] below.
Submissions - LCIL
[298] LCIL submits there were two options available to it as mortgagee in April
2015: to sell the Property “as is, where is” (with the purchaser to complete the
subdivision to realise the value in the land);163 or complete the subdivision itself.
[299] LCIL submits there is nothing inherently wrong or unlawful in its choice of the
latter option. In doing so, it simply adopted the course GLW itself had been pursuing,
which it presumably considered would unlock the maximum value from the land. Mr
Lepionka gave evidence that at the time of taking the assignment of the First Mortgage,
and “but for” interference from GLW (and to a lesser extent, AFI), LCIL was on a
“pathway” to gross recoveries of some $7.6 million. On that basis, and after deducting
expected costs, approximately $2 million to $3 million would have been available for
release to AFI and/or GLW. LCIL submits that, given GLW’s (and to a lesser extent,
AFI’s) “interference”, there is now likely to be no equity in the Property left for them.
[300] LCIL accepts it is sufficiently connected to the Lepionka Purchasers that it
bears the onus of demonstrating it did not breach its duties. LCIL also accepts that in
some cases, a mortgagee’s decision to sell immediately (as in this case) will be
indicative of a breach of duty. However, it says that will always depend on the
circumstances and is not always so. In this context, LCIL relies on the Court of
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Bearing in mind there were already two houses on the Property, the Homestead on Lot 2 and the
Lodge on Lot 4, so at the very least, some form of subdivision was required.

Appeal’s decision in Apple Fields Ltd v Damesh Holdings Ltd, in which the mortgagee
had entered into an agreement for sale and purchase of the mortgage property almost
immediately upon becoming mortgagee. In that case, the price struck in the relevant
agreement had been negotiated by the mortgagor itself. Largely because of this, the
Court of Appeal (and the Privy Council on appeal) held that the mortgagee had not
breached its duties.164
[301] LCIL accordingly emphasises that the Lepionka Purchase Contracts were
negotiated by GLW itself, from which it can be presumed GLW was satisfied they
represented the best price at the time. LCIL also points to the fact that the contracts
were entered into after an international marketing campaign for Lot 4, and submits it
would have been obvious to potential purchasers that that lot was only one of a broader
development.
[302] LCIL also says that when it came to adopt the Lepionka Purchase Contracts, it
was “pregnant” with Mr Lepionka’s knowledge of the status of the subdivision and
what was likely to be required to complete it. LCIL also says that adopting the
Lepionka Purchase Contracts achieved certainty, including as to price (as it avoided
the risk of mortgagee sale price discounts), GST (which was complex) and the way
forward generally.

Mr Lepionka also gave evidence that he believed that with

Mr Paterson/GLW “out of the mix”, the issues with the Edgars and Mr Coltart could
be readily resolved.
[303] In relation to Mr Coltart’s potential interest in the Property, LCIL says it did
pursue a potential sale of the Property to him, but a number of issues arose. It says
there were legitimate OIA concerns from the outset (given Mr Johnston’s
involvement), and the offers Mr Coltart made were also subject to a number of
conditions (including entry into a global settlement), to which neither GLW or
Mr Paterson consented.

LCIL accordingly submits it was not a breach of its

obligations by not accepting Mr Coltart’s offers, and the only available inference to be
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drawn from the evidence is that the same chain of events was likely to have followed
had those negotiations occurred prior to adoption.165
[304] In relation to AFI’s reliance on the TTL offer, LCIL submits this is legally
incorrect. It says compliance with its duties is to be measured at the time of sale, and
events some eight months later are simply irrelevant.

It says the evidence

demonstrates TTL’s “offer” was not a valid offer in any event, and even if so, it was
conditional on a global settlement to which no party, other than Mr Coltart, consented.
[305] LCIL further says it has not breached any other broader equitable duty of good
faith. It submits that while the original acquisition of the First Mortgage was a “selfhelp” remedy, purity of purpose is not required. LCIL acknowledges the Court of
Appeal’s observations in Coltart v LCIL, that it was at least arguable that LCIL had
breached its equitable duties. However, it submits those observations ought to be
treated with some caution, given it was an interlocutory hearing based on (untested)
affidavit evidence. LCIL also notes that it was not argued before the Court of Appeal,
as in this Court, that the fact LCIL had exercised its power of sale as of 7 April 2015
meant there was no requirement for it to consider any later offers for the Property.
[306] Finally, LCIL submits that objectively, no reasonable person would have taken
an assignment of a $2.7 million debt and mortgage purely to protect deposits of
$463,000 and the Lepionka Purchase Contracts, without also intending to take steps
to ensure the First Mortgage was repaid.
Submissions – GLW/AFI
[307] Neither GLW nor AFI directly attack the headline prices set out in the Lepionka
Purchase Contracts. Rather, each of GLW and AFI emphasise the real difficulties that
LCIL took on when it adopted the Lepionka Purchase Contracts, and its failure to take
a number of steps required of it as a mortgagee, prior to deciding to adopt.
[308] In this context, while GLW accepts that, initially at least, there could not be
any complaint about the prices in the Lepionka Purchase Contracts, it submits LCIL
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gave no consideration as to whether those prices remained valid when it adopted the
contracts, more than one year after their execution. It points to the fact LCIL had not
received up to date valuations in respect of the Property before it adopted the Lepionka
Purchase Contracts, and while there had been an international tender for Lot 4, that
was limited to one lot only.
[309] GLW and AFI also emphasise the real difficulties inherent in the Lepionka
Purchase Contracts:
(a)

They could not be settled absent resolution or litigation to remove the
Edgars’ and Mr Coltart’s caveats, and the inevitable time and cost
associated with that;

(b)

The Lepionka Purchasers had an existing right to cancel the contracts
and so could walk away from those contracts at any time; and

(c)

The contracts could not be settled until the subdivision was complete,
yet at the time of adoption, LCIL had no information or estimates as to
the costs to complete the subdivision.

[310] GLW and AFI submit that no reasonable and independent mortgagee would
have proceeded in the way LCIL did, at the very least without pausing to explore the
market, to take expert marketing and valuation advice and to investigate other
potential offers for the Property of which LCIL was aware at the time.
[311] GLW and AFI accordingly submit that the fact LCIL took steps to adopt the
Lepionka Purchase Contracts within hours of becoming mortgagee invites the
inescapable inference that LCIL’s actions were driven solely (or at the very least,
predominantly) by a desire to protect and preserve those contracts. GLW and AFI say
that LCIL’s overall “scheme” in adopting the Lepionka Purchase Contracts and
entering into the Completion Agreement effectively foreclosed consideration of any
other realistic recovery options.

Analysis
[312] In light of Court of Appeal’s observations in Apple Fields v Damesh, I must
judge LCIL’s actions in a realistic way, against the circumstances existing at the time
its power of sale came to be exercised.

I also accept that, as of early 2015,

Mr Lepionka and the Lepionka Purchasers had valid grounds to be concerned about
the state of the Property’s development and their dealings with GLW to that time, as
well as having a healthy degree of scepticism in relation to Mr Paterson’s actions and
assurances.
[313] Nevertheless, I am satisfied LCIL has failed to discharge the onus on it to
demonstrate that it did not breach its equitable duty to exercise its power of sale for a
proper purpose, or that it took all reasonable precautions to obtain the best price
reasonably obtainable for the Property in April 2015.166 I have reached this conclusion
for seven key reasons.
[314] First, LCIL set about adopting the Lepionka Purchase Contracts within a matter
of hours of acquiring the First Mortgage. The decision to do so had obviously been
formulated some time before then, and was part of a broader plan, involving the
assignment of the First Mortgage; the adoption of the Lepionka Purchase Contracts;
the entry into the Completion Agreement; and the cancellation of Mr Coltart’s option
agreement. In Australian & New Zealand Banking Group Ltd v Bangadilly Pastoral
Co Pty Ltd, a decision of the Australian High Court upon which GLW and AFI rely,
similar “pre-planning” by the mortgagee was considered a material factor in
concluding the mortgagee had breached its equitable duties.167
[315] Second, the immediacy of LCIL’s actions meant its “pathway” as mortgagee
was fixed from the moment it acquired the First Mortgage. As a result, without the
Lepionka Purchasers’ consent, LCIL was unable to adopt any other potential recovery
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options. Mr Lepionka himself acknowledged in cross-examination that “we were set
in stone from 1 April 2015”.
[316] I accept that McGrath J in Apple Fields v Damesh emphasised that, while a
mortgagee proceeding immediately to a sale will often be indicative of a breach of
duty, in other cases it will not.168 In Apple Fields, the Court found that the mortgagee
had not breached its duties in selling immediately because the mortgagor had been
intimately involved in and sanctioned the broader scheme in which the mortgagee’s
power of sale came to be exercised. I consider the circumstances in this case to be
quite removed from those in Apple Fields v Damesh. While GLW had originally
negotiated and entered into the Lepionka Purchase Contracts, it cannot be said that it
was then involved in or otherwise sanctioned the adoption of those contracts by LCIL
more than a year later.
[317] Third, as at 1 April 2015, LCIL had no up to date valuations in relation to the
Property. It is correct that the Lepionka Purchase Contracts were negotiated by GLW
itself, from which it can be assumed that GLW, as a property developer, was content
they maximised the value of the Property. However, those prices had been negotiated
more than a year earlier, and there was no evidence LCIL gave consideration at the
time of adoption as to whether they remained “fresh”. And while LCIL did call expert
evidence at the hearing which demonstrates that, prima facie at least, the Lepionka
Purchase Contracts were above market value as at 1 April 2015, that evidence is
relevant to whether any loss flows from LCIL’s adoption, rather than what the
circumstances surrounding the adoption say about the purpose for which its powers
were exercised.169
[318] Fourth, as noted, LCIL relies on the fact that the “market had been tested” in
relation to the lots purchased by the Lepionka Purchasers, through an international
tender (in 2013). However, that particular marketing campaign was some time earlier
and was limited to Lot 4. Nor was there any evidence LCIL had visibility or
knowledge about the extent and quality of that or any other marketing campaigns
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carried out by GLW in any event. In a case giving rise to similar issues, Agio Trustees
Company Ltd, O’Regan J observed that:170
[99]
… [The mortgagee] cannot justify a position of unquestioningly
accepting that the previous campaign by [the mortgagor’s agents] was a proper
testing of the market, and proceeding without any advice or evaluation of the
campaign to a decision to undertake a mortgagee sale without any form of
advertising at all.

[319] Fifth, prior to adopting the Lepionka Purchase Contracts, LCIL did not take
any expert advice as to the best method for maximising the value to be extracted from
the Property. It was certainly Mr Lepionka’s own view that adopting the Lepionka
Purchase Contracts and completing the subdivision was the best option in the
circumstances. He frequently referred to being on a “pathway” to $7.6 million.
However, prior to adopting the Lepionka Purchase Contracts, LCIL took no expert
valuation or similar advice comparing that “pathway” to other potential options, for
example, selling the Property on an “as is, where is” basis. In that context:
(a)

LCIL did not have any estimates of the costs to complete the
subdivision, to which it could have compared a sale of the Property on
an “as is, where is” basis.171 No costs estimates were received from
Mr Holder until later in April 2015, and even Mr Holder’s initial
estimate was wildly inaccurate.172

(b)

LCIL also did not have any advice on the timeframe required to
complete the subdivision. While the Completion Agreement referred
to a period of six months, Mr Holder confirmed that he had not been
asked for advice about this in early April 2015. He also confirmed that
six months was overly optimistic in any event, and a more realistic
timeframe was in the region of 12 months (weather permitting).
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[320] Sixth, LCIL’s entry into the Completion Agreement and its resulting
assumption of (potentially significant) additional liabilities also casts doubt over
whether LCIL exercised its power of sale for a proper purpose. Ultimately LCIL could
not adequately explain why a reasonable and independent mortgagee would have
entered into such an agreement. It accepted the agreement had a “poison pill” element
to it.
[321] Finally, in adopting the Lepionka Purchase Contracts, LCIL took on contracts
which came with not insignificant “baggage”. They could not be settled until the
Edgars’ and Mr Coltart’s caveats were removed. While Mr Lepionka thought the
issues with Mr Coltart and the Edgars could be resolved fairly quickly (once
Mr Paterson was out of the mix), there was no doubt that in order to complete the
contracts, either a settlement with or litigation involving the Edgars and Mr Coltart
was required. And the contemporaneous documents suggest LCIL (rightly) saw
litigation, at least in relation to Mr Coltart, as inevitable. Again, there is no evidence
that prior to adopting the Lepionka Purchase Contracts, LCIL carefully considered and
weighed the possible time and costs associated with resolving these difficulties against
other potential recovery options.
[322] LCIL’s actions described above ultimately give rise to the inference that its
predominant purpose in exercising its power of sale (by adopting the Lepionka
Purchase Contracts) was to secure collateral advantages for the Lepionka Purchasers.
The exercise of its power of sale was therefore driven by factors extraneous to the
relationship of mortgagee and mortgagor.173
[323] I also conclude that LCIL’s actions described above demonstrate it did not take
reasonable precautions to obtain the best price reasonably obtainable at the time of
sale. However, as confirmed by the Privy Council in Apple Fields Ltd v Damesh
Holdings Ltd, LCIL will not have breached its statutory duty under s 176 without proof
of damage on the part of the mortgagor. Whether any loss flows from LCIL’s failure
to take reasonable precautions to obtain the best price reasonably obtainable is
considered later in this judgment.
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See Coltart v Lepionka & Company Investments Ltd [2016] NZCA 102, [2016] 3 NZLR 36 at
[66].

[324] In Coltart v LCIL, and on the basis of (untested) affidavit evidence, the Court
of Appeal found it was arguable LCIL had also breached its duties by failing to accept
Mr Coltart’s offer of 1 May 2015 to purchase the Property for $6.93 million.
[325] While a failure to follow up and/or accept an alternative offer can amount to a
breach of a mortgagee’s duties,174 the evidence concerning an alternative offer,
including its terms and its certainty, requires careful consideration. Ultimately the
court must consider whether it was in fact a genuine alternative to the mortgagee’s
sale.175
[326] In Agio Trustees Company Ltd, O’Regan J held that the mortgagee had
breached its duties by failing to pursue what was referred to as the “Okinawa offer”.
It appears from the judgment that the Okinawa offer had been put to the mortgagee in
the form of a written contract with terms. There is no discussion of the offer being
subject to conditions. Further, the offer was buttressed by a solicitors’ undertaking to
settle the purchase within three working days of receipt of the signed agreement for
sale and purchase, with the undertaking confirming that the solicitors already held the
funds necessary to settle the transaction in their trust account. The offer was also
supported by a personal guarantee of performance of the sale and purchase agreement
by Okinawa, and that the personal guarantee would not be withdrawn until seven days
after a mortgagee auction had been held. A similar undertaking was given on behalf
of the purchaser. O’Regan J also found that Okinawa’s solicitors had signalled it was
possible that Okinawa would increase its offer, but that the mortgagee did not act on
those signals.
[327] O’Regan J distinguished the Okinawa offer from other offers made to the
mortgagee in that case, including one in respect of which he had doubts as to its
genuineness, and another176 which he described not sufficiently certain for the
mortgagee to have considered it a genuine alternative to the actual purchaser’s offer.
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Australian & New Zealand Banking Group Ltd v Bangadilly Pastoral Co Pty Ltd [1978] HCA 21,
(178) 139 CLR 195 at 228, referencing Forsyth v Blundell (1973) 129 CLR 477.
Apple Fields Ltd v Damesh Holdings Ltd [2003] UKPC 54, [2004] 1 NZLR 721 at [23]; Agio
Trustees Company Ltd v Harts Contributory Mortgages Nominee Company Ltd (2001) 4 NZ
ConvC 193,480 (HC) at [101] to [106].
Referred to as the “Jolly Farmer” offer.

[328] Based on the evidence at trial, I do not consider LCIL breached its duties in not
accepting Mr Coltart’s offer of 1 May 2015.
[329] First, by the time that offer was made, LCIL had already exercised its power
of sale. On that basis, it was not open to it to sell the Property (or at least significant
parts of it) a second time. A similar approach was adopted by O’Regan J in Agio
Trustees Company Ltd, where he found that at least initially, the mortgagee was not in
a position to consider the Okinawa offer given it had already exercised its power of
sale.177 I should emphasise, however, this does not mean the Coltart offer is irrelevant.
Rather, having found that LCIL breached it duties by adopting the Lepionka Purchase
Contracts, the offer may nevertheless be relevant to what the best price reasonably
obtainable at the time of sale actually was, and thus what loss, if any, flows from
LCIL’s breach.
[330] Second, and in any event, LCIL did pursue Mr Coltart’s offer, but it became
evident there were issues with it:
(a)

All the Coltart offers in April 2015 and culminating in the 1 May 2015
offer, involved significant OIA risk. This was because the proposal
involved Mr Coltart on-selling Lots 3, 4, 5 and 6 to Mr Johnston, the
American citizen. LCIL received advice that the risk of the offer
breaching the OIA was “high”. Mr Grove accepts those risks were
initially genuine, but submits they could and ought to have been
addressed by way of conditions to the agreement for sale and purchase
(i.e. that any sale to Mr Coltart was conditional on obtaining OIA
approval). However, Mr Wallace said in cross-examination that if that
path had been taken, LCIL would have faced a lengthy and uncertain
process, which could have taken six to 12 months to complete, with no
certainty that OIA approval would ultimately be given.

I do not

consider it was incumbent on LCIL as mortgagee to follow such a
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However, as the sale later became voidable at the mortgagee’s option, O’Regan J held that the
mortgagee had breached its obligation under s 103A in failing to follow up the offer and negotiate
a more favourable transaction with Okinawa.

course, which would have significantly delayed any potential sale (even
assuming OIA approval was ultimately given).178
(b)

There was also no evidence that if Mr Johnston had been “taken out of
the mix” at that time, Mr Coltart would have still been in a position to
follow through with the offers. The uncertainty in this regard is
exacerbated by the fact that, somewhat curiously, Mr Coltart was not
called by GLW (or subpoenaed, if required) to give evidence.
Mr Grove points to the fact that Mr Coltart’s offers were to be fully
funded by Mr McHardy, and not Mr Johnston. Mr McHardy swore an
affidavit (which was taken as read) that he would have been prepared
to fund Mr Coltart’s offers. Nevertheless, those offers still involved the
on-sale to Mr Johnston, irrespective of whether they were initially
funded by Mr McHardy.

(c)

Further the $6.93 million offer was also advanced by Mr Coltart as a
settlement proposal, given it was conditional on entry by GLW and Mr
Paterson into a settlement deed with Mr Coltart. AFI’s consent to the
offer was also conditional on a number of matters, including a broader
settlement involving all parties (see [108] above). This is unsurprising,
given Mr Johnson’s evidence was that he was the “driver” behind Mr
Coltart’s offers, in an attempt to reach an overall settlement. There was
no evidence that Mr Coltart’s or AFI’s conditions were consented to by
all relevant parties, including GLW and Mr Paterson.

[331] The position is even more tenuous in relation to the TTL offer (relied on by
AFI). That offer was made some eight months after LCIL’s power of sale had been
exercised. Again, in Agio Trustees Company Ltd, O’Regan J was invited to consider
offers made after the mortgagee had exercised its power of sale. He declined to do so,
on the basis the offer had come about too late. I respectfully agree with that approach.
In my view, the TTL offer was simply too late to be relevant to whether LCIL breached
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Mr Grove also pointed to the fact that, in respect of the later TTL offer, the OIA risk was assessed
as “low”. However, that was because that offer did not involve any on-sale to Mr Johnston or any
other overseas person.

its duties as mortgagee at the time of sale. As discussed earlier, a mortgagee is under
no duty to postpone a sale on the basis someone might later pay a higher price. Again,
however, and like Mr Coltart’s offer, the TTL offer may nevertheless be relevant to
what the best price obtainable was at the time LCIL’s power of sale was exercised.
Other breaches pleaded by GLW
[332] The other “miscellaneous” breaches by LCIL as pleaded by GLW are set out
at [285] above. They are all pleaded as breaches of LCIL’s equitable duties.
[333] In short, I do not consider LCIL’s actions, in and of themselves, amount to a
breach of its equitable duties as mortgagee. At most, some of the steps taken by LCIL
might be further objective facts which are part of the broader context in which LCIL’s
primary actions as mortgagee are to be considered.
[334] I am not satisfied the proposed removal of Lot 8 from the agreement for sale
and purchase with Lepionka Company (and reducing the price as a consequence by
$350,000) is a breach by LCIL of its equitable duties. As set out in the factual
background section above, there were genuine issues and concerns in relation to the
viability of Lot 8 for development. I have no reason to doubt Mr Holder’s evidence
in this regard. In particular, expert advice provided to LCIL said that approximately
$325,000 would need to be spent to develop the lot. That expert advice also said that
future investigation may identify that the underlying geology could support the
intended development of Lot 8 at all.
[335] LCIL had received valuation advice that valued Lot 8 at between $300,000 and
$350,000 (market value) and $150,000 to $175,000 (forced-sale value).
Mr Schellekens, having reviewed the materials concerning Lot 8, gave evidence that
any rational buyer as at April 2015 would have placed little chance on the creation of
proposed Lot 8 being economically feasible. In that context, I do not consider it was
incumbent on LCIL as mortgagee to incur the (not insignificant) additional costs
necessary to confirm whether a title for Lot 8 could issue, when on any view, Lot 8’s
economic value looked marginal. If title did not issue for Lot 8, then the agreement
for sale and purchase with Lepionka Company could not settle. Further, given
settlement of that agreement and the agreement with the Lepionka Trust were

“interconditional”, i.e. each must settle concurrently with the other, the issues with Lot
8 could have also impacted on settlement of the Lepionka Trust agreement.
[336] I accordingly conclude LCIL was not in breach of its equitable duties by
negotiating with Lepionka Company to remove Lot 8 from the agreement for sale and
purchase and to reduce the price accordingly. LCIL proposes a price reduction of
$350,000, consistent with a market value valuation received by it in April 2015.179 I
also note this price reduction is less than the $400,000 value which Mr Paterson
himself ascribes to Lot 8. Further, any price reduction will reduce the sales price
actually realised by LCIL through its course of action, which will need to be taken into
account in the quantification of damages.
[337] GLW also pleads LCIL is in breach of its equitable duties given it intends to
reduce the price achieved under the Lepionka Purchase Contracts by $320,000 to
reflect the non-production of the Coltart plans.180 However, Mr Lepionka’s evidence
and LCIL’s submissions (addressing the prices to be actually received by LCIL from
the Lepionka Purchase Contracts) do not make this price reduction. Rather, the only
reduction is that relating to Lot 8 as discussed above.
[338] GLW further pleads LCIL has breached its duties by incurring excessive costs
on security/costs to complete. However, no independent expert evidence was called
by GLW to support these allegations. Further, I do not consider charging such costs
to itself be a breach of the mortgagee’s equitable duty. Rather, the proper analysis is
whether such costs are properly charged by LCIL as mortgagee to the First Mortgage.
This issue is discussed further below, at [433] to [455].
[339] GLW also says LCIL has breached its duties by increasing the size of the lots
which are the subject of the Lepionka Purchase Contracts. Based on Mr Holder’s
evidence, I am not satisfied this amounts to a breach by LCIL of its equitable duties.
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The Lepionka Purchase Contracts were of course priced on a market-value basis, rather than a
forced sale basis.
These are now to be provided by Mr Coltart as part of the settlement reached with LCIL in March
2016.

[340] Mr Holder explained the context to and reason for making these changes. He
noted that the changes were necessary in the context of completing the subdivision,
and that changes and amendments to developments are not unusual, particularly in
staged developments.

His evidence was not seriously challenged under cross-

examination and no contrary expert evidence was called by GLW.
[341] The one matter which may give rise to some concern is the increase in size of
Lot 4 to accommodate a tennis court. As noted in the factual background section
above, some alteration to the size of that lot had always been envisaged by GLW (and
recognised in the agreement for sale and purchase relating to Lot 4) to accommodate
the tennis court. This was because the final boundaries of the various lots had not been
finally determined at the time the Lepionka Purchase Contracts were entered into.
Mr Holder candidly acknowledged in his evidence-in-chief and again in crossexamination that the increase in size to Lot 4 to accommodate the tennis court was too
much. He said he did not know how the change had come about to be so big, but it
was not on the instruction of Mr Lepionka. Mr Holder noted Lot 4’s size would need
to be adjusted at the time of the final boundary survey. On the basis this is what LCIL
and its expert advisers propose to do, I am satisfied there is no breach.
[342] Finally, GLW pleads somewhat “catch-all” breaches of “undertaking a
development with the sole intention of benefiting the Lepionka Purchasers” and
“taking various unnecessary actions in court”. No further particulars, evidence or
submissions were advanced by GLW in relation to these pleaded breaches. More
specifically, I do not consider they add anything to the substantive breaches pleaded
by GLW. I accordingly do not address them any further.
Remedy – should the adoption/Lepionka Purchase Contracts be set aside?
Introduction
[343] Having found LCIL breached its duties as mortgagee, what is the appropriate
remedy?
[344] GLW seeks the following relief:

(a)

An order setting aside or declaring void the adoption notice;

(b)

An order cancelling or declaring unenforceable the Lepionka Purchase
Contracts;

(c)

An order fixing the amount due, if anything, to LCIL in relation to the
original assignment of the First Mortgage from Westpac;

(d)

An order for damage based on:
(i)

Sale proceeds of $7.3 million, based on a sale to Mr Coltart
(and/or Mr McHardy/TTL);181 or

(ii)

Sale proceeds of $10 million had the various lots been sold on
the open market;182 and

(iii)

In both cases, AFI having agreed to accept $2 million in
discharge of all amounts owing to AFI, the difference between
that amount and the total AFI now claims under its loan
agreement with GLW;183

(e)

Such other orders as the Court deems fit.

[345] While not expressly pleaded in its prayer for relief, GLW also seeks a court
ordered sale of the Property pursuant to s 107 of the Act. It is not entirely clear how
this relief sits with the relief expressly sought in GLW’s fourth amended statement of
claim. Mr Grove nevertheless confirmed that such relief would not apply in the event
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The reference to “and/or Mr McHardy/TTL” does not feature in GLW’s pleadings, but Mr Grove
submits that had LCIL negotiated with Mr Coltart in April/May 2015, and given later events, it is
likely, at least on the balance of probabilities, that a sale at that level could have been achieved.
No date of sale is set out in GLW’s pleadings, but for the reasons set out earlier in this judgment,
the price achieved had the Property been sold on the open market would need to be assessed as at
7 April 2015.
Mr Grove also submits that, even if the adoption were set aside and it was found that no further
monies were owing to LCIL under the First Mortgage (such that the Property simply “reverts” to
GLW as registered proprietor), a claim of damages based on AFI having accepted $2 million in
full discharge of GLW’s obligations would still stand as a separate head of damages.

the adoption/Lepionka Purchase Contracts were not set aside and GLW’s remedy was
confined to damages.
[346] The three potential remedies available in response to the breaches I have found
are generally considered to be:184
(a)

An injunction preventing settlement of the impugned sales;

(b)

An order setting aside the impugned sales; or

(c)

Damages.

[347] In Tse Kwong Lam, the Privy Council said that in cases where the mortgagee
bears the burden of proof, and fails to persuade the Court that it has taken reasonable
precautions to obtain the best price reasonably obtainable and that the best price
reasonably obtainable was in fact obtained, the “general rule” will be to set aside the
impugned sales.

However, if setting aside the sales would be inequitable, the

plaintiff’s remedy will be confined to damages.
Submissions – GLW/AFI
[348] AFI does not seek an order that the Lepionka Purchase Contracts are set aside.
GLW submits there should be no concern on the part of the Court in setting aside the
Lepionka Purchase Contracts, given “the actions of LCIL have been orchestrated by
Mr Lepionka in breach of his obligations to the mortgagors”. GLW also submits that,
in the event the Lepionka Purchase Contracts are set aside, the Lepionka Purchasers’
deposits, plus interest, will be accounted for.
[349] Mr Grove submits that this appears to be an exceptional case, which requires
not only the setting aside of the Lepionka Purchase Contracts but also a sale of the
Property by order of the Court. Mr Grove emphasises the broad judicial discretion
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Apple Fields Ltd v Damesh Holdings Ltd [2001] 2 NZLR 586 (CA) at [52]; Agio Trustees
Company Ltd v Harts Contributory Mortgages Nominee Company Ltd (2001) 4 NZ ConvC
193,480 (HC) at [70]; see also Hinde McMorland & Sim Land Law in New Zealand (online
looseleaf ed, LexisNexis) at [15.135], which confirms these are the usual remedies for a breach of
both the equitable and statutory duties.

under s 107.185 Mr Grove further submits that a Court ordered sale is the “best method
of ascertaining the market value of the mortgaged property”. He submits this process
(namely sale on the open market) should have been undertaken in mid-2015 if the
Coltart offer was not acceptable.
Submissions - LCIL
[350] LCIL submits GLW’s remedy ought to be confined to damages. It says it
would be inequitable to set aside the adoption/Lepionka Purchase Contracts for the
following reasons:
(a)

First, the contracts were negotiated and entered into by GLW itself. On
this basis, there is nothing inherently wrong with the Lepionka
Purchase Contracts themselves.

The situation is therefore

distinguishable from cases such as ANZ v Bangadilly, where the
impugned sale was entered into by the mortgagee itself at a clear
undervalue. LCIL says there is no precedent for the current facts, where
it is the party who originally entered into the impugned contracts which
now seeks to set them aside.
(b)

Second, the issues preventing the Lepionka Purchase Contracts from
settling have now been resolved, through the settlement with Mr Coltart
and the Edgars.

(c)

Third, GLW/Mr Paterson’s own conduct means it would be inequitable
to set aside the adoption/Lepionka Purchase Contracts, including that:
(i)

GLW/Mr Paterson

acknowledge misusing the

Lepionka

Purchase Contracts deposits (which given GLW’s financial
status at the time, seems to have been its only source of funds
to complete the subdivision);
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Referencing Palk v Mortgage Services Funding Plc [1993] 2 All ER 481 at 488.

(ii)

Mr Paterson’s own evidence was that it would have only cost
around $300,000 to $400,000 to complete the subdivision (and
he was being paid $10,000 per month by AFI to “manage” the
subdivision), so that, but for misusing the deposits, GLW ought
to have had funds available to complete the subdivision;

(iii)

Concerns about the misuse of the deposits and GLW entering
into competing contractual obligations were part of the rationale
for LCIL’s acquisition of the First Mortgage;

(iv)

GLW has deliberately delayed and/or sought to frustrate the
subdivision (including Mr Paterson’s unlawful re-entry to the
Property in December 2015; the serving of trespass notices on
certain contractors; causing issues with other contractors; and
taking steps to assist the HBHB caveat to be lodged to delay
settlement of the sales of Lots 2 and 6).

(d)

Fourth, GLW was initially happy for LCIL to progress the subdivision
and there has been a significant delay in GLW applying to set aside the
adoption/Lepionka Purchase Contracts.

(e)

Fifth, had GLW not entered into conflicting contractual obligations as
between Mr Coltart and the Edgars on the one hand and the Lepionka
Purchasers on the other, and had the deposits been fully expended as
GLW was obliged to use them, then the Lepionka Purchase Contracts
could have been settled on time and there would therefore be no
question of setting them aside.

(f)

Finally, given the delay in GLW seeking an order setting aside the
Lepionka Purchase Contracts, LCIL has taken a number of steps and
expended funds on advancing the subdivision (including $407,299.63
on additional subdivision costs).

Analysis
[351] I consider it would be inequitable to set aside the adoption/the Lepionka
Purchase Contracts. GLW’s remedy is therefore limited to damages. I have reached
this conclusion for the following five reasons.
[352] First, GLW itself negotiated and entered into the Lepionka Purchase Contracts.
They therefore represent an arm’s-length independent transaction. GLW has not
referred me to any authority in which contracts have been set aside in such
circumstances. As LCIL notes, cases such as ANZ v Bangadilly and Tse Kwong Lam
involved sales contracts negotiated and entered into by the mortgagee itself at a
significant undervalue.
[353] Second, there was no real challenge to the headline prices contained in the
Lepionka Purchase Contracts. Indeed, the only valuation evidence presented at trial
indicates their prices were above market value at the time.186 Mr Grove acknowledged
that it is not the prices per se that are challenged, but rather why any independent
mortgagee would have adopted those contracts given the significant “baggage” which
accompanied them (and in particular, the issues with Mr Coltart and the Edgars). That
“baggage” has of course now been removed, given the settlement reached between
LCIL and Mr Coltart/the Edgars.
[354] Third, GLW delayed seeking an order setting aside the adoption/Lepionka
Purchase Contracts. When proceedings were first commenced in September 2015,
GLW’s remedy was confined to damages. That remained the position until the second
amended statement of claim of 20 February 2017. During the intervening period,
GLW encouraged completion of the subdivision and prompt settlement of the
Lepionka Purchase Contracts:
(a)

In an email dated 29 May 2015 from Mr Paterson to Mr Holder,
Mr Paterson stated:
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See further below, in the context of Mr Schellekens’ evidence. In an email Mr Paterson sent to
Mr Johnson in October 2015, Mr Paterson also stated that the Lepionka Purchase Contracts “are
at a price greater than current values”.

I am generally happy with what Lepionka’s company has
been doing in its capacity as mortgagee in possession, most
of which is required to get the property sales finished.
[Emphasis added]

(b)

In the latter part of 2016, and in response to LCIL’s request for
Mr Paterson to vacate the Lodge on Lot 4 so that works could continue,
GLW/Mr Paterson were prepared to give an undertaking to the Court
not to obstruct or delay the works that were proposed.

(c)

GLW’s counsel’s correspondence at that time also recorded that “GLW
has only allowed settlement of the Lots to be completed on the basis
that they are completed without delay”.

[355] In this context, LCIL took steps and expended not insignificant funds on
advancing the subdivision.187 It is unlikely LCIL would have incurred those costs had
it known from the outset that GLW sought an order setting aside the adoption/the
Lepionka Purchase Contracts (which are predicated on the subdivision being
completed).
[356] Fourth, GLW and Mr Paterson’s own conduct militates against the contracts
being set aside:188
(a)

I am satisfied GLW bears primary responsibility for entering into the
conflicting contractual arrangements between the Edgars and the
Coltarts on one hand and the Lepionka Purchasers on the other. Quite
simply, it was the party that entered into those conflicting arrangements.
Accordingly, it was responsible (and expressly took on the risk) of the
Lepionka Purchase Contracts not being able to settle.
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GLW/Mr

Since adopting the Lepionka Purchase Contracts, LCIL has incurred $407,299.63 in subdivision
costs. The laying out of such expenditure was one factor the Privy Council took into account when
declining to set aside the impugned sales contracts in Tse Kwong Lam v Wong Chit Sen [1983] 1
WLR 1349 (PC) at 1360.
That the mortgagor did not come with “completely clean hands” was a factor Randerson J in
Ruawai Properties Ltd v Black Development Ltd (2008) 9 NZCPR 483 (HC) at [63] would have
taken into account had he been required to consider relief in the form of setting aside the relevant
transaction.

Paterson’s own conduct is therefore directly linked to the “baggage”
which attached to the Lepionka Purchase Contracts in April 2015.
(b)

There has also been clear misuse of the Lepionka Purchasers’ deposits.
I have real doubts as to the credibility of Mr Paterson’s claim that all
deposit amounts have ultimately been used to advance the subdivision.
No documentary evidence was advanced by GLW to confirm this.
Further, as LCIL notes, Mr Paterson’s own evidence was that the costs
to complete the sub-division were not significant.189 If the deposits had
been fully utilised by GLW on the subdivision, then on Mr Paterson’s
own estimate of the costs to complete, they would have been more than
sufficient to complete the development. In those circumstances, the
Lepionka Purchase Contracts may well have settled before GLW
amended its claim to include an order that they be set aside.

(c)

GLW/Mr Paterson’s actions in encouraging or facilitating the lodging
of the HBHB caveat is also troubling. While not directly relevant to
LCIL’s actions in adopting the Lepionka Purchase Contracts, it is clear
evidence of GLW/Mr Paterson’s attempts to frustrate the timely
settlement of sales by LCIL which are not themselves in issue. This no
doubt caused delay to the subdivision being completed, as it took
several months for that caveat to be removed. Had the sale of Lots 2
and 6 settled promptly as envisaged, then in all likelihood, the
subdivision would have been significantly more progressed than it is to
date. Again, the Lepionka Purchase Contracts may have settled prior
to GLW amending its claim to include an order that they be set aside.

[357] Finally, as it transpired at the hearing, a key issue for GLW and AFI is not
Lepionka Purchase Contracts themselves, but the additional costs LCIL has or
proposes to charge to the First Mortgage. Those costs, which largely comprise LCIL’s
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For example, in his written brief of evidence, and referring to Mr Holder’s April 2015 estimate to
complete the subdivision of $275,000 (which proved to be significantly understated), Mr Paterson
says that “but for the conduct of LCIL I am confident that a reduced quote could have been
obtained”. Similarly, in an email to Mr Johnson in August 2013 when seeking further funding
from AFI, Mr Paterson stated that only approximately “$100k” was required to finish the
subdivision.

legal costs, do not flow directly from the Lepionka Purchase Contracts, but rather from
the lengthy and complex litigation that has ensued between GLW and LCIL (and to a
lesser extent, AFI). Setting aside the Lepionka Purchase Contracts will not address or
resolve any issues in relation to those costs. Any damage to GLW (and/or AFI as
second mortgagee) is accordingly more appropriately dealt with by way of damages
and/or orders as to whether LCIL’s costs are properly charged to the First Mortgage.
Quantum of damages – approach and issues
Introduction
[358] When considering what damages, if any, ought to be awarded to a mortgagor
for a mortgagee’s breach of duty, the court will need to consider the likely outcome
had the breach not occurred.190
[359] Had LCIL complied with its duties as mortgagee, it would have “paused” as at
1 April 2015, and carefully surveyed the most appropriate means of recovering the
mortgage debt and obtaining the best price reasonably obtainable for the Property.
This would have included taking expert advice on matters such as whether to proceed
to complete the subdivision (which may or may not have included adopting the
Lepionka Purchase Contracts) or whether to sell the Property on an “as is, where is”
basis.
[360] No evidence was called as to what expert advice LCIL might have received at
the time had it “paused” in the manner set out above, and in particular, whether it
would have been advised to continue and complete the subdivision, or to sell the
Property, on an “as is, where is” basis. Mr Schellekens did say that in his experience,
the usual approach is for a mortgagee to sell the mortgaged property on the open
market on an “as is, where is” basis. However, no other evidence was called on what
the advice to LCIL might have been in this particular case.
[361] In similar circumstances, O’Regan J in Agio Trustees concluded that, in the
absence of such expert evidence, the only realistic basis for the assessment of damages
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See [289](k) above.

is to establish the difference between the best price reasonably obtainable at the time
of sale and the price actually achieved by the mortgagee. 191 No party suggested an
alternative analysis, and indeed GLW’s damages claims are premised on what it says
the best price reasonably obtainable by LCIL was for the entire Property, on an “as is,
where is” basis.
Assessment of damages in this case – the problem
[362] In most cases, assessment of damages on this basis will be straightforward.
The price actually achieved by the mortgagee will be readily ascertainable, and the
best price reasonably obtainable at the time of sale will be assessed by the court in the
ordinary way, based on all the relevant evidence at trial. In practice, this will often
turn on the court’s assessment of valuation and other expert evidence.
[363] This case is somewhat different. The sales prices achieved by LCIL for Lots 2
and 6 are readily ascertainable. In adopting the Lepionka Purchase Contracts, LCIL
“achieved” the sales prices set out in those contracts. However, those contracts have
not yet settled. To settle the Lepionka Purchase Contracts (and thus recover those
prices), LCIL committed itself to incurring further costs to complete the subdivision,
at least to the extent necessary to enable title to issue and settlement occur. 192 As
Mr Colson for LCIL submits, there is accordingly no simple figure which can be said
to be the price which LCIL will ultimately obtain.
[364] A further complicating factor is that, in addition to the costs to complete the
subdivision, other costs have been incurred by LCIL to put itself in a position to settle
the Lepionka Purchase Contracts. Those include the costs of the High Court and Court
of Appeal litigation with Mr Coltart, which LCIL accepts needs to be “netted off” the
191
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Agio Trustees Company Ltd v Harts Contributory Mortgages Nominee Company Ltd (2001) 4 NZ
ConvC 193,480 (HC) at [145], citing Tse Kwong Lam v Wong Chit Sen [1983] 1 WLR 1349 (PC).
Clause 12 of the further terms of sale to the Lepionka Purchase Contracts also oblige GLW as
vendor to construct the Lot 9 fishing hut and the Lot 11 implements shed on or before 25 December
2015. Plainly that has not occurred. LCIL has proceeded on the basis that the costs to construct
the hut and the implements shed will be incurred by it and will therefore need to be netted off the
sales prices. It is not clear that is correct. Given LCIL does not, without more, take on GLW’s
obligations by adopting the Lepionka Purchase Contracts, it would not be obliged to construct
these structures. Their construction is not a condition of the Lepionka Purchase Contracts settling
(see cl 12(c) of the further terms of sale). On this basis a failure to construct them would not afford
the Lepionka Purchasers a defence to any steps taken by GLW, and thus LCIL, to enforce
settlement of those contracts. See [176] above.

sales proceeds from the Lepionka Purchase Contracts. However, other costs have no
doubt been incurred to enable the Lepionka Purchase Contracts to settle. Those
include the costs of negotiating and implementing the settlement with Mr Coltart and
TTL/Mr McHardy. The costs associated with the sale of Lots 2 and 6 will also need
to be taken into account. The sale price for Lot 9 will also need to be included, net of
the costs (including any related legal costs) incurred in achieving that sale.
[365] LCIL has also incurred other significant costs. As noted, the majority of these
are legal costs associated with this and related proceedings. I do not consider those to
be costs of enabling the Lepionka Purchase Contracts to settle (i.e. they are not
“necessary costs of realisation” in the sense referred to by the Privy Council in
McHugh v Union Bank of Canada).193 They should not therefore be “netted off” the
gross sales prices achieved by the Lepionka Purchase Contracts.

Rather, those

additional costs may or may not be costs properly charged to the First Mortgage (see
further below).
[366] In addition, a question arises as to whether the Lepionka Purchasers’ deposits
should be taken into account when considering any damages assessment. I accept
LCIL’s submission that they ought to be. As confirmed by the Court of Appeal in
Apple Fields v Damesh, any benefits flowing to the mortgagor from the mortgagee’s
exercise of its power of sale are to be taken into account when assessing the quantum
of damages. In this case, adoption of the Lepionka Purchase Contracts relieved GLW
of what it accepts to be an obligation to repay the deposits to the Lepionka Purchasers.
Indeed, were the Lepionka Purchase Contracts to be set aside, GLW was at pains to
emphasise that the deposits, plus interest, would need to be repaid. LCIL’s adoption
relieves GLW of any such obligation.
[367] Finally, LCIL incurred legal costs to remove the HBHB caveat to enable the
sales of Lots 2 and 6 to settle. However, given those costs were incurred because of
GLW/Mr Paterson’s wrongful actions, they ought not to be netted-off from the sales
proceeds of Lots 2 and 6. Rather, they are costs properly charged by LCIL to the First
Mortgage.
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McHugh v Union Bank of Canada [1913] AC 299 (PC) at 312.

[368] I turn now to the parties’ respective submissions on the assessment of damages.
Submissions – GLW/AFI
[369] GLW and AFI urge a damages calculation (or in the case of AFI, an order that
LCIL account to AFI on the basis of “wilful default”) based on acceptance of the
Coltart offer of 1 May 2015 (GLW) or the TTL offer of November 2015 (AFI). In
these scenarios, it is submitted that there would have been a much greater surplus
available to GLW/AFI than will now be the case.
[370] Mr Shiels also acknowledges difficulties in relation to the calculation of
damages, but emphasises that AFI does not seek damages, but rather an account on the
basis of “wilful default”. He notes that once there has been an exercise of the power
of sale (which, putting aside the adoption of the Lepionka Purchase Contracts, there
has been in this case, given the sale of Lots 2 and 6), a mortgagor is entitled to an
account as of right. He also notes that a second mortgagee is entitled to an account, at
least when there is a surplus.194 Mr Shiels suggests the Court might wish to take a
“pragmatic approach” and effectively adopt a final figure based on “high-level
numbers” demonstrated on the evidence to date.
[371] Mr Grove acknowledged similar difficulties in calculating damages at this
time. He noted that the final form/quantum of any relief granted may ultimately
depend on the substantive rulings in my judgment and therefore require further
submissions from the parties in due course.
Submissions - LCIL
[372] LCIL advanced three alternative bases to assessing the correct measure of
damages:
(a)

The first is “high level numbers” based on the facts as known to date.
However, even these “high level numbers” are based on estimates of
future costs (including projected subdivision costs and estimates of the
costs of the Coltart litigation). LCIL’s figures on this approach, after
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At this stage, however, it is of course not known whether there is a surplus.

deducting amounts due under the First Mortgage at 7 April 2015, result
in approximately $2.5 million net equity available to GLW/AFI.
The second alternative (which Mr Colson confirmed is not pressed
strongly by LCIL) is LCIL’s view at 1 April 2015 of the outcome of
adopting the Lepionka Purchase Contracts and selling the balance of
the Property. This is based on Mr Lepionka’s expected “pathway” to
$7.6 million with costs to complete the subdivision of around $1.3
million. This approach leads to net equity available to GLW/AFI of
around $3 million. I consider Mr Colson is right not to press this
alternative firmly. What LCIL, as mortgagee thought it might achieve
through a particular course of action is not a substitute for an

assessment of what it actually achieved.195
(b)

The third option is a more detailed analysis that Mr Lepionka said had
been prepared by his accountant (and reviewed by him), based on actual
costs to the end of May 2016, including the costs of the Coltart
litigation, and with various assumptions being made as to the costs to
complete the subdivision. Mr Colson described this as a “slightly more
detailed and sophisticated” analysis, because it is based on a discounted
cashflow model. It therefore includes holding costs (interest) being
taken into account throughout. The difficulty with this evidence is that
the spreadsheet produced by Mr Lepionka is hearsay, having been
prepared by his accountant. The accountant did not give evidence, with
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This is also the case in relation to LCIL’s reliance on Mr Johnson’s assessment at the time of
potential returns from the Lepionka Purchase Contracts versus the Coltart/Johnston offer. For
similar reasons, I do not consider it appropriate to assess damages by reference to estimated returns
and costs set out in an email from Mr Wallace to Mr Hubbard dated 5 June 2015, in the context of
LCIL’s potential purchase of AFI’s second mortgage. Again, actual sales receipts and actual costs
ought to form the basis of any damages calculation.

the result that he or she was not available to be questioned in relation
to it.
[373] Nevertheless, based on each of these options, and when measured against the
best price reasonably obtainable at the time of sale, LCIL submits that no loss follows.
This is based on Mr Shellekens’ largely unchallenged expert evidence as to the value
of the Property at 1 April 2015.
Analysis – next steps in relation to damages
[374] In my view, the Court cannot properly assess a damages figure at this stage.
First, and unlike similar claims against mortgagees, a key and crucial input to such an
assessment, namely the actual price achieved by the mortgagee, is not yet known. This
will turn on a final assessment of the costs to complete the subdivision and any other
costs incurred in order to settle the Lepionka Purchase Contracts. Barring unforeseen
circumstances, the subdivision ought to be able to be completed relatively quickly. On
Mr Holder’s analysis, as of 1 April 2015, a realistic estimate to complete was in the
vicinity of 12 months. Given some works have been carried out since that date,
completion should be something significantly less than 12 months from now. In
addition, the subdivision need only be completed to the extent necessary to enable the
Lepionka Purchase Contracts to settle.
[375] There are also a number of factors which were not canvassed at the hearing (or
which arise from the findings in this judgment) which will be relevant to a final
assessment of damages and on which it will be necessary to hear further from the
parties. These include:
(a)

The proper costs to be “netted-off” the sales proceeds received or to be
received by LCIL (as discussed at [364] to [365] above);

(b)

Whether it is correct that the costs of constructing the fishing hut and
implements shed ought to be taken into account in the damages
analysis; and

(c)

What interest, if any, should be applied to any damages award?

[376] Despite these uncertainties, the Court is nevertheless in a position to determine
now, based on the evidence presented at trial, what the best price reasonably obtainable
for the Property was at the time of sale. My findings in this regard are set out at [415]
below. The Court is also in a position to offer some broad guidance as to costs which
are properly chargeable to the First Mortgage. This is discussed at [439] to [455]
below.
[377] Accordingly, and after giving the parties an opportunity to make brief
submissions on appropriate next steps, my present view is that a final assessment of
damages will need to take place after settlement of the Lepionka Purchase Contracts
(and the sale of Lot 9), and after having received further submissions from the parties
in that regard.196 Given there is more than one party with an interest in the equity of
redemption, any resulting damages ought then to be taken into LCIL’s mortgagee
account in the manner approved by the Privy Council in Downsview Nominees.197
[378] I am also conscious that, as flagged by at least LCIL and AFI, in light of the
findings made in this judgment, the parties may be able to come to a negotiated
resolution of the amounts outstanding between them, or at least narrow the remaining
matters in issue or agree some other practical process for resolution.
[379] I accordingly turn now to consider the best price reasonably obtainable at the
time of sale.
What was the best price reasonably obtainable at the time of sale?
Submissions - LCIL
[380] LCIL submits that the only reliable evidence of the best price reasonably
obtainable at the time of sale is the expert valuation evidence given by Mr Schellekens.
LCIL points to Mr Schellekens’ (undisputed) expertise and qualifications, and
196
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I do not consider an inquiry as to damages is appropriate (at least not at this stage). As noted in
Rod Milner Motors Ltd v AG [1999] 2 NZLR 568 (CA) at 581, such a remedy is appropriate only
where complex issues arise which require the application of expertise not available to the Court.
Once the actual (net) price achieved by LCIL on the sale of the Property is ascertained, and having
heard further submissions from the parties, there ought to be no reason why the Court cannot arrive
at a final damages amount.
Downsview Nominees Ltd v First City Corp Ltd [1993] 1 NZLR 513 (PC) at 521-522.

importantly that no competing valuation evidence was called by either GLW or AFI.
LCIL submits that based on Mr Schellekens’ evidence, had the Property been sold on
an “as is, where is” basis in early April 2015:
(a)

its market value would have been $3.75 million; and

(b)

its forced-sale value would have been $3.25 million.

[381] Mr Colson submits the forced-sale valuation is appropriate, given the sale
would have been a mortgagee sale which typically attracts a discount from market
value. Mr Schellekens adopted a 20 per cent discount in that scenario.

LCIL

accordingly submits Mr Shellekens’ conclusions as to a forced-sale valuation of the
Property as at 1 April 2015 is the appropriate price against which to measure the actual
sale price LCIL will achieve.
[382] LCIL further submits it would be inappropriate to “adjust” or otherwise take
into account the Coltart/Johnston offers in April 2015, culminating in the 1 May 2015
offer, or the TTL offer in November 2015, given on a proper analysis, those offers are
not an appropriate “proxy” for the best price reasonably obtainable at 7 April 2015.
LCIL submit in particular that:
(a)

None of the offers were “offers” in the true sense. Mr Schellekens
accepted in cross-examination that those offers might have amounted
to the “best price” had they been in the form of a signed unconditional
agreement for sale and purchase at the time of sale, in a form the
mortgagee could execute. Mr Schellekens’ said there is a difference
between an “intent to make an offer” and an actual agreement for sale
and purchase capable of being accepted.

(b)

The $6.93 million offer was almost a month after the date of sale, and
the TTL offer several months later, and therefore are not relevant to the
assessment of the best price reasonably available as at 7 April 2015.

(c)

The Coltart offers are hearsay in any event, given Mr Coltart did not
give evidence. As Mr Coltart did not give evidence, it is not safe to
assume that the offers would still have been made, or made at the same
level, had Mr Johnston not been included in the proposal (and thus no
OIA risks arose). Nor can it be safely assumed that TTL would have
“come to the table” in those circumstances, given its “offer” of $7
million took place some eight months later. Mr McHardy’s (affidavit)
evidence does not say that he or TTL would have been willing to step
in and fund the offers in April 2015 in the absence of Mr Johnston’s
contribution.

(d)

Finally, LCIL questions why any weight should be placed on the last in
a series of offers in any event, rather than the first offer made on
10 April 2015 of $5.8 million.

Submissions – GLW/AFI
[383] GLW relies on the 1 May 2015 $6.93 million offer, but in fact pleads its case
on the basis that a price of $7.3 million could have been achieved had LCIL pursued
and negotiated that offer. GLW submits the offer was genuine and the Court can safely
infer on the balance of probabilities that the offer would have been accepted had LCIL
complied with its duties.
[384] Alternatively, and based on Mr Paterson’s knowledge and dealings with the
Property over several years, GLW submits that the best price reasonably obtainable
for the Property as at April 2015 was $10 million. This is made up of market valuations
of the individual lots contained within the Property, or actual sales values of particular
lots.
[385] As noted, AFI relies on the TTL offer in November 2015. AFI points to the
unchallenged affidavit evidence of Mr McHardy that these were genuine attempts by
TTL to buy the Property for the amounts offered, and his uncontested evidence that
TTL was in a financial position to fund the offers which it made. Mr Shiels also points
to the fact that the second Gibson Sheat opinion confirmed that there were no OIA
issues associated with the TTL offer.

Analysis
[386] The starting point is an assessment of the best price reasonably obtainable for
the Property as at 7 April 2015.
[387] Prima facie, this must be based on the expert valuation evidence of
Mr Schellekens. He is a qualified and clearly very experienced valuer. As noted
earlier in this judgment, I found him a careful and credible witness. In the event, his
evidence was not seriously challenged or undermined on cross-examination.
Mr Shiels did put to Mr Schellekens that his valuation evidence had a significant
retrospective element to it, which undermined its reliability.

However, while

Mr Schellekens accepted that the retrospective nature of any valuation exercise
introduces some uncertainty, he noted that the situation in which he valued the
Property was somewhat unique, in that he had available to him a significant body of
almost contemporaneous valuation materials, as well as information to be gleaned
from the actual sale of lots in the Property, both a short time before and after LCIL’s
exercise of its power of sale.198
[388] Mr Shiels also challenged Mr Schellekens’ evidence on the basis that it relied
to a certain extent on Mr Holder’s evidence. However, as I have already indicated, I
broadly found Mr Holder’s evidence credible and reliable.
[389] I accordingly have no basis to doubt Mr Schellekens’ expert evidence as to the
market and forced-sale value of the Property on an “as is, where is” basis in early April
2015.
[390] I have considered whether the market value or forced-sale value should be
adopted. There are no hard and fast rules. What is required is the Court’s assessment,
based on all the available evidence, of the best price reasonably obtainable at the time
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In relation to contemporaneous valuation material, Mr Schellekens states in his report that he has
reviewed valuation reports in relation to the Property from Bayleys Real Estate dated 16 April
2015; Sotherbys International Realty dated 17 April 2015; valuation reports by each of those
entities in relation to Lot 2 dated 24 April 2015; a valuation report in relation to the Property by
Valuation Plus dated 24 May 2015; a valuation report on Lot 2 by Valuation Plus dated 20 August
2015 and further sales estimates and valuation reports by Sotherbys International Realty and
Lawson Valuation in November and December 2015, and March 2016.

of the sale. This point was also considered by O’Regan J in Agio Trustees Co Ltd, in
which his Honour said:199
[76]
The valuation evidence before me was that, when property is sold by
way of mortgagee sale (or, to use the term preferred by the valuers, in a "forced
sale situation"), there is a substantial discount from the market value that the
property would achieve in a sale undertaken by an owner not under financial
pressure to sell. That is a reality that cannot be ignored. It seems to me that
the words of the section [in that case s 103A] are clear and the substitution of
the other words from decisions in other jurisdictions, or New Zealand
decisions pre-dating the section, are of little assistance. What is required is an
assessment of what is the best price that is reasonably obtainable for the
property, if it is sold by the mortgagee in compliance with its duty under s
103A.
[Emphasis added]

[391] On that basis, O’Regan J found that:
[147] … In absence of evidence as to special factors indicating nondisclosure of the mortgagee’s involvement, I believe the forced sale value is
the correct benchmark for assessment of damages”.

[392] A contrary approach was adopted by the English Court of Appeal in Skipton
Building Society.200 In that case, the appellant submitted that only the forced-sale
value should be taken into account. Evans LJ, giving the lead judgment, said the
following in rejecting that submission:
[25]
In my view, it is wrong as a matter of principle to take only the “forced
sale” valuations into account as the Society urges should be done. The
essential criticism of their conduct is that they failed to expose the property to
the market. If they had done so, even for a short though reasonable time, they
could have expected to receive offers closer to the market value figures, and
these could have been increased further (on the judge’s finding, they would
have been) by the special interest factor.

[393] In this case, it would have been difficult to conceal that a mortgagee sale was
occurring. The evidence demonstrates that contractors were aware of the issues in
relation to the development, and a number had not been paid. Mr Lepionka gave
evidence that the Lepionka Purchasers would likely have taken steps to prevent a sale
that did not recognise their contracts, which would have introduced risk into an open
market sale scenario. That was a realistic possibility, given it is consistent with the

199
200

Agio Trustees Company Ltd v Harts Contributory Mortgages Nominee Company Ltd (2001)
4 NZ ConvC 193,480 (HC).
Skipton Building Society v Stott [2001] QB 261 (CA).

fact Mr Lepionka was prepared to put into place the “self-help” remedy of acquiring
the First Mortgage (and GLW’s debt) to preserve the Lepionka Purchase Contracts.
Mr Schellekens’ also noted that events leading up to April 2015 had “stressed the
relationships” between the various parties involved, that there were multiple caveats
on the title and some contractors had not been paid for their work. On this basis,
Mr Schellekens concluded that:
This situation would have been viewed by the ‘market’ as presenting high risk
in terms of acquiring and completing the development in a timely and cost
effective manner.

[394] Again, I consider this to be a fair and realistic assessment.
[395] On that basis, the prima facie best price reasonably obtainable at the time of
sale could be said to be Mr Schellekens’ forced-sale valuation of $3.25 million.
[396] The fact remains, however, that Mr Coltart (and potentially others, including
Mr Johnston) were at least “in the frame” at the time LCIL exercised its power of sale,
and Mr Coltart in particular had special reason to wish to acquire the Property (or at
least Lot 2). Mr McHardy’s (affidavit) evidence was that the main reason for TTL
wanting to buy the Property (later in 2015) was to help Mr Coltart secure Lot 2.
[397] This gives rise to whether Mr Schellekens’ valuation conclusions should be
amended by or indeed substituted for the value of the “offers” upon which each of
GLW and AFI rely. For the reasons already outlined above, I have concluded that
LCIL was not in breach of its duties by not accepting those offers. I am similarly not
persuaded that the price of those offers translates directly to the best price reasonably
obtainable for the Property at the time of sale.
[398] Turning first to the 1 May 2015 offer, Mr Schellekens gave evidence that an
offer in May 2015 of $6.93 million:
Does not appear plausible. It would imply a value for the Homestead and the
Lodge well above what any agent or valuer has suggested.

[399] The following exchange took place between Mr Shellekens and Mr Shiels in
cross-examination:

Q.

Yes. And you conclude your scenario 4 by saying, “This scenario
does not appear plausible in my opinion.”

A.

Well, I think I go on to say that based on my view on market value
and all of the other views and evidence in there, as you will appreciate,
there is a lot of views on what market value is of the completed Lot 2,
Lot 4 and the vacant lots, that I think I would have to increase the
value of my, the numbers that I adopted by 40%, which is no small
adjustment, and I would have to lower my profit and risk margin from
20% to 5%, which is no small adjustment, and I would have to adopt
the best case development cost of 275 k, which we know is
substantially different from the real cost, to make my model meet the
6.93 million. So I sit back and I look at that and say, “Well that doesn’t
seem plausible to me.” I guess I would say too that having heard some
evidence this morning that and advice from the counsel, it sounds like
that offer had some settlement component to it as well in terms of this
dispute which may go to explain some of the issues I was facing in
terms of trying to reconcile that offer.

Q.

So are you saying there what is not plausible that the value of 6.93, or
you’re saying something else?

A.

Well I am saying in my mind as a valuer it is not – that an offer of 6.93
of Lot 2 as at that date sounds, smells fishy, it smells far too high
relatively to intrinsic value.

Q.

But the market assessment in the market assumes a willing but not
over anxious buyer, doesn’t it?

A.

Correct.

Q.

And you’re aware of who was making the $6.93 million offer?

A.

I am aware now, was I aware when I did this report, can’t recall
actually.

Q.

I am going to suggest that you would’ve been if you’ve read even a
draft of Mr Lepionka’s evidence?

A.

Yes, so yes I would have been.

Q.

And you’ve already commented that even as at 1 April Mr Coltart is
in a stress position relating to other parties?

A.

Yes. I was aware of it, yeah.

Q.

And were you aware that he was living on Lot 2 and facing the
possibility of having his rights in relation to Lot 2 cancelled?

A.

Yes, I am aware of it, yes.

Q.

He’s not really a typical market player, is he?

A.

No.

[400] However, the question of any “special purchaser” factor was not pursued
further with Mr Schellekens, in terms of how Mr Coltart’s position might translate, if
at all, into any necessary valuation adjustments when considering an “as is, where is”
sale of the Property. The issue is of course further hampered by the fact that Mr Coltart
was not called to give evidence.
[401] Further, the 1 May 2015 offer (and the offers made from 10 April 2015 that led
to it) were made in a context where LCIL had already adopted the Lepionka Purchase
Contracts. That scenario is somewhat different to one in which LCIL simply offered
the Property for sale on the open market. I do not consider it is safe to assume that in
those circumstances, Mr Coltart would have made a “clean” and unconditional offer
of $6.93 million. As noted, that offer, and all which preceded it, hinged on an on-sale
of several of the lots to Mr Johnston (given Mr Coltart’s interest lay only in Lot 2).
That is what gave rise to the OIA issues discussed earlier. In an open market sale
scenario, I consider it unlikely that LCIL as mortgagee would have taken on an
agreement for sale and purchase subject to such risk, or agreed to significantly delay
a sale by making any resulting agreement conditional on OIA approval being given.
There is no evidence of what Mr Coltart might have been able or prepared to offer
without Mr Johnston in the mix.201
[402] In addition, Mr Johnson (of AFI) confirmed that the $6.93 million offer was
promoted by him as an overall settlement proposal. In this context, he said in his reply
evidence that:
I was the driver in arranging for Mr Coltart to put in an offer of $6.93m. I
created a spreadsheet showing how I expected that would be disbursed. This
allowed for a return of the Lepionka contracts, interest on their deposits, legal
fees to them, some subdivision costs, and payment of a creditor, and also
$750,000 compensation that Mr Lepionka’s interests were claiming at that
stage. This would have left a residue for about NZD$2.55m which, at the
time, was about AUD$2.50m. This would have left nothing for GLW.
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I do not consider the $7 million TTL “offer” made in November 2015 can be relied on for this
purpose. It is simply too far after the event, and again was not a straight out “offer” of a type
which might translate to the best price obtainable at the time of sale. Rather, to the extent it was
an offer, it was clearly part of an overall settlement proposal between all parties concerned. See
further below at [406].

[403] As such, the $6.93 million offer represented an overall settlement package,
rather than a true proxy for the best price obtainable for the Property. As Mr Johnson
explained, not all of the $6.93 million was intended to go to LCIL as mortgagee in any
event. Rather, significant aspects of it were destined for the Lepionka Purchasers, in
compensation for them “walking away” from their contracts. I accordingly consider
it unsafe to draw an inference that an offer of that amount would have been made by
Mr Coltart had LCIL not adopted the Lepionka Purchase Contracts and simply offered
the Property for sale on an “as is, where is” basis on the open market.
[404] For completeness in relation to this offer, GLW’s damages claim is based on a
figure of $7.3 million, rather than $6.93 million. Mr Grove explained this on the basis
that it is a reasonable inference that had LCIL negotiated with Mr Coltart on price, Mr
Coltart would have lifted his offer to $7.3 million. Mr Grove submits that this
inference can be drawn from the fact that TTL later made offers around that level, and
the Bamboo Trust made an offer for $7.35 million in August 2016.
[405] I disagree. As noted, the evidence in relation to Mr Coltart’s 1 May 2015 offer
demonstrates it was the culmination of a series of offers for the Property commencing
at $5.8 million and gradually increasing to $6.93 million. Mr Chan, on Mr Coltart’s
behalf, said in his 1 May 2015 letter that the offer represented “one final offer to
purchase the whole of the property”, and that this was “the highest that our client is
able to offer”. The fact Mr Coltart was not called to give evidence means it is difficult
to conclude that Mr Chan’s statements anything other than correct. Further, the TTL
and Bamboo Trust offers were made much later and in quite different circumstances.
I do not consider they provide a sufficiently clear factual basis from which to draw the
inference Mr Grove invites.
[406] For similar reasons, I am not satisfied the TTL offer of November 2015 is a
proxy for the best price reasonably obtainable for the Property in April 2015. As noted,
the offer came about some eight months after the power of sale had been exercised. It
was also advanced in the context of an overall settlement proposal.202 Further, there
is a sense in the contemporaneous documentation that it was advanced, at least in part,
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See factual background section above, at [124].

for tactical reasons, namely for “use” in AFI’s court proceedings (in the context of a
court ordered sale).203 I therefore do not consider it reasonable to infer that, had LCIL
offered the Property for sale on the open market in April 2015, a “clean” and
unconditional offer of this magnitude would have been made.
[407] I return to the fact, however, that had LCIL offered the Property for sale on the
open market in April 2015, there was nevertheless one, and potentially two, “special
purchasers” in the mix. The first was Mr Coltart, as Mr Schellekens accepted in crossexamination. The second would have been the Lepionka Purchasers themselves, who
in this alternative scenario, would have been in the same position as Mr Coltart – i.e.
at risk of their existing agreements for sale and purchase being nullified through a
mortgagee sale. Mr Shellekens did not address the question of “special purchaser”
interest in his evidence, nor, other than the exchange with Mr Shiels set out above, was
it explored with him in cross-examination.
[408] A similar issue arose in PK Airfinance Sarl v Alpstream AG.204 The facts in
that case are complex and largely irrelevant for present purposes. However, the first
instance Judge had found that had a perfectly organised auction of the mortgaged
property in question (aircraft) taken place, a sale price of no more than $125.8 million
would have been achieved. However, the mortgagee itself was keen to buy the aircraft,
and had in fact purchased them for $146.8 million. It was this sale which was
challenged in the proceedings. The Judge found the mortgagee to be a “special
purchaser”, given its particular desire to acquire the aircraft. The mortgagee had
obtained valuations of the aircraft, which disclosed a full market value of $157.3
million, being pre-discount (for a forced-sale), and assuming a sale after a lengthy
process of marketing (over a period of 6-12 months). The Judge held that as the
mortgagee was a special purchaser it would have paid (just) more than the market price
of $157.3 million, namely $158 million. He concluded that is what “would and should
have occurred”.205
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See factual background section above at [125] and [127].
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See [205] of the appeal judgment.

[409] The Judge’s special purchaser analysis was roundly criticised on appeal. The
evidence demonstrated that, ignoring the mortgagee, the best price reasonably
obtainable was $125.8 million, and the mortgagee, as special purchaser, would not in
fact have paid more than it did (i.e. $146.8 million). Christopher Clarke LJ observed
that the Judge’s approach would have striking outcomes, including that:
[210] …the only way in which a mortgagee, who is not bound to bid at all,
could safely purchase would be to pay the amount that the aircraft was
independently valued at, ignoring any 20% discount, plus a premium.

[410] The Court did, however, accept the appellant’s submission that where there is
“in fact” a special purchaser, the special purchaser’s price is the relevant price.206 On
that basis, the price actually achieved ($146.8 million) was the best price reasonably
obtainable and the appeal was allowed.
[411] In PK Airfinance, there was only one special purchaser. As noted above, there
were potentially two in this case. Had the Property been offered on the open market,
either one or both may have been willing to pay something more than Mr Schellekens’
forced-sale price in order to secure the Property.
[412] The difficulty is, however, there is no evidence of what that price might have
been in the alterative scenario being considered. In theory at least, a special purchaser
would only pay what is required to secure the Property, namely $1 more than the next
highest bidder. Absent any other special purchasers, that would be $1 more than Mr
Shellekens’ forced-sale valuation. However, it is also quite possible that Mr Coltart
and the Lepionka Purchasers would have engaged in a “bidding war”. Or alternatively,
they might have joined forces in such a scenario as one special purchaser, given Mr
Coltart’s interest lay only in Lot 2, and the Lepionka Purchasers were not buying that
lot. The difficulty is that none of these issues were explored in evidence with Mr
Lepionka; they were not put to Mr Shellekens in cross-examination, and neither GLW
or AFI called any expert valuation evidence of their own.
[413] Despite this, I am of view that Mr Schellekens’ valuation should be adjusted to
reflect the likelihood of there being one and potentially two special purchasers
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involved in any sale of the Property on the open market in April 2015. I consider it
would be artificial to ignore this possibility. Mr Coltart was prepared to take legal
proceedings (including to the Court of Appeal) to protect his interests in Lot 2, and as
noted, Mr Lepionka was prepared to implement the “self-help” remedy to protect the
Lepionka Purchase Contracts.
[414] For these reasons, and like in Skipton Building Society, I consider it would be
wrong to simply adopt Mr Schellekens’ forced-sale valuation of the Property. Rather,
on the balance of probabilities, I consider LCIL could have expected to receive offers
closer to Mr Schellekens’ market value figures, and these could have been increased
further by the “special interest” factor. The difficulty is, how much further? There is
no valuation evidence, or evidence from Mr Coltart or Mr Lepionka, on which to base
such an adjustment. For that reason, any such adjustment would be arbitrary.
[415] In all the circumstances, I consider the appropriate approach is to adopt the
upper end of Mr Schellekens’ market value range for the Property of $4.3 million. In
my view, and despite the sale being a mortgagee sale (which would ordinarily point to
a forced-sale value), this allows for the realistic possibility of there being “special
purchasers” at any sale of the Property in April 2015.
[416] Finally, and for completeness (as it was not addressed by Mr Grove in his
closing submissions), I do not accept Mr Paterson’s evidence that the best price
reasonably obtainable for the Property in April 2015 was $10 million.
[417] First, there was no independent expert valuation evidence called by GLW to
support Mr Paterson’s analysis. Rather, the total of $10 million is simply the sum of
individual values for each of the lots in the Property. Mr Paterson does not explain
whether he says the $10 million is an “as is, where is” price, which would presumably
need to have factored into it the costs to complete the subdivision, and all other
relevant legal and sales costs to enable the individual lots to be sold for the prices he
ascribes to them.
[418] Second, four of the values on which Mr Paterson bases his total of $10 million
are drawn from a one page “market valuation prepared for administration purposes”

by Morice Ltd in March 2013. That valuation is documentary hearsay. Moreover, it
is some two years prior to the date of sale. It is also not clear on what basis the
valuation has been prepared. Further, this valuation (and three other valuations of the
Property by Morice Ltd) were reviewed by Mr Schellekens when preparing his own
valuation of the Property.
[419] Third, the Lot 4 value is based on the proposed sale to Mr Johnston in January
2014 (which did not proceed). Again, this sale, like the Lepionka Purchase Contracts,
was priced on an “as is complete” basis, i.e. it would have required completion of the
subdivision for Lot 4’s title to issue. Again, it is not clear in Mr Paterson’s evidence
how he says these factors ought to be taken into account in his total value of $10
million.
[420] Finally, the total of $10 million is obviously very significantly higher than any
of the other offers made for the Property (on an as is, where is basis), including those
which were presented as part of an overall settlement package. Nor was the total value
of $10 million, or any of the individual values, put to Mr Shellekens in crossexamination. Accordingly, absent any independent expert valuation evidence to
support such a sales figure, it is difficult to view Mr Paterson’s suggestion that this
was the best price reasonably obtainable for the Property with anything other than a
degree of scepticism.
GLW’s claim as to AFI’s acceptance of $2 million
Introduction
[421] An alternative head of GLW’s damages claim is that if:207
…LCIL had acted in accordance with its duties, GLW would have been in a
position to pay the second mortgagee, AFI, an agreed sum of $2 million in or
about May 2015 with that sum being in full and final settlement of all claims
by AFI against GLW.

[422] Mr Paterson’s evidence in support of this pleading is that if Mr Coltart’s offer
had been implemented:
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Fourth amended statement of claim at [71].

We [being Mr Paterson and Mr Johnson of AFI] specifically agreed … that
AFI would limit the amount it required to be paid to it $2 million and that a
payment of $2 million would be in full and final settlement of all GLW’s
liabilities pursuant to that mortgage.

[423] On this basis, GLW claims damages to the extent that AFI now seeks to recover
more than $2 million from GLW.
Analysis
[424] Mr Paterson’s evidence of the alleged agreement with Mr Johnson is that it was
contingent on the Coltart offer having been accepted. LCIL did not accept that offer,
and I have found LCIL was not in breach of its duties for not doing so. This aspect of
GLW’s damages claim accordingly fails for that reason.
[425] I have nevertheless considered the evidence on this issue, and whether GLW
has demonstrated that there was a concluded agreement with AFI to this effect in any
event.
[426] Mr Johnson disputes Mr Paterson’s evidence as set out above. He says:
There was never a specific agreement with Mr Paterson that if any particular
sale was implemented, AFI would limit the amount it required to be paid to it
to AUD$2 million in full and final settlement of all GLW’s liability pursuant
to the mortgage. I was always willing to look at a commercially reasonable
settlement for all parties and might have accepted AUD$2 million even though
that would have involved losing capital.

[427] Mr Johnson further said that “Mr Paterson has repeatedly over the last two
years pressed me to commit AFI to a figure it would accept. There have been
discussions but I have not given any such commitment.” In cross-examination,
Mr Johnson said “I let Mr Paterson know to avoid court, to avoid the problems ahead
if he could pay me out in the vicinity of that I’d be prepared to look at it.”
[428] Mr Johnson also said that had the $6.93 million offer been accepted, he had
negotiated with Mr Coltart that the proceeds of the sale would be used to pay out the
First Mortgage, pay compensation, deposits and interest to the Lepionka Purchasers,
which would have left a residual of $2.5 million which would have been retained by
AFI. In that context, AFI’s consent to Mr Coltart’s $6.93 million offer was based on

a full and final settlement between all parties, but which expressly reserved the right
for AFI to seek to recover the remaining funds due to it from GLW.208
[429] In cross-examination, a document was also put to Mr Johnson, being a draft
“acknowledgement letter” of 26 April 2017 (which Mr Johnson thought might have
been prepared by his solicitors). The relevant part of it reads as follows:
Both AFI and GLW agreed in April 2015 that GLW could redeem its loan
agreement/mortgage to AFI and have full and final settlement and release of
all securities given on 14 July 2014 in connection with the loan agreement, for
a settlement sum of $2 million in cleared funds. That agreement remained
open for accept to GLW until March 2016, by which the payment amount had
increased to $2.2 million and has since been retracted.

[430] Mr Johnson’s covering email to Mr Paterson said “here is the amended
acknowledgment letter”. No other drafts, or a final signed copy of that letter, were
produced in evidence.
[431] In Mr Colson’s cross-examination of Mr Johnson about this draft letter, the
following exchange took place:
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Q.

Was this letter ever signed?

A.

I do not know.

Q.

And did you reach an agreement in April 2015 that you would
always accept $2 million and clear funds to release your securities
for the next 11 months? It seems unlikely you’d do that in April
2015 doesn’t it, Mr Johnson?

A.

Well I try to be careful when I’m asked about things, especially from
my lawyers because I know end up in this position. And all I can
say is during that period it was put to me that if I find somebody or if
somebody can find, you know, will you accept around the $2
million right throughout the whole process up to very recently. And
I’ve said, “To avoid Court and to avoid all the stress of this, I’m
inclined to do it.”

Q.

But that wouldn’t necessarily release the debt I think you’ve said to
my learned friend Mr Grove because if GLW were to continue on
with the litigation I assume you’d still potentially want some of that?

A.

Well those, there was sort of like many arrangements, many and
many arrangements. Some were when I was totally depressed, “Yes,
give me two million, I’ll walk away.” Some were other times was,

See above at [108] of the factual background section.

“This is unfair. If you ever win I’ll, I expect some to have some part
of it because after all it was my money that helped with all this
thing and my indulgence that helped with it all,” et cetera. So there
were little variation along the way and depend on when, “Yes we’re
just going to Court no matter what,” and I would say, “Well I don’t
really want to go to Court.”

[432] I am not satisfied that GLW has established there was a concluded agreement
between GLW and AFI in April 2015 that, had the Coltart offer of 1 May 2015 been
accepted, AFI would have accepted $2 million in full and final settlement of all
amounts then owed to it by GLW. There is a conflict between Mr Paterson and
Mr Johnson’s evidence on this point and absent any contemporaneous documents
corroborating Mr Paterson’s position, I prefer Mr Johnson’s evidence. Further, I do
not consider the draft April 2017 letter to alter the position.

First, it is not

contemporaneous. Rather, it was prepared shortly before the commencement of the
hearing in this proceeding, and presumably in that context. Second, it is inconsistent
with what I consider to be Mr Johnson’s more candid and credible evidence that while
he had always been open to considering a “walkaway” amount, this was never finally
or formally concluded.
Are LCIL’s costs charged to the First Mortgage reasonable?
Introduction
[433] As noted earlier in this judgment, LCIL has charged and proposes to charge
significant costs to the First Mortgage. In addition to the costs to complete the subdivision, it has charged a range of other costs to the First Mortgage, the most
significant of which, by some margin, are legal costs.
$2,074,753.11.

To date, these total

As LCIL submits, charging these costs to the First Mortgage

significantly affects whether and to what extent there will be a surplus available (most
likely to AFI, as second mortgagee) once all the sales are complete and a full account
is taken.
[434] There is no specific claim or head of damages by either GLW or AFI in relation
to LCIL’s costs as mortgagee, including the legal costs. Nevertheless, AFI’s claim for
an account will necessarily include review of the costs and expenses charged to the
First Mortgage. GLW’s pleading raises specific allegations in relation to alleged

“excessive” sub-division and security costs only (though GLW did not call any
independent expert evidence to support its claim that those costs are excessive). GLW
does, however, seek an order “fixing the amount due, if anything, to LCIL in relation
to the original assignment of the mortgage from Westpac”. Despite raising the issue
of whether the pleadings give rise to the need to consider the costs to be charged
against the First Mortgage, LCIL, rightly in my view, appears to accept these issues
are properly before the Court. LCIL accepts that AFI has at all times raised concerns
about the costs to be charged to the First Mortgage and that as noted below, a general
account “may be a straight forward way to proceed”.
Submissions – GLW/AFI
[435] GLW makes some high level and unparticularised statements as to LCIL’s
“actions” leading to inflated costs being charged to the First Mortgage, but no specific
relief is sought in that regard. GLW also submits that “if established”, a mortgagee
cannot recover the costs of “unreasonably expensive improvements” to the mortgaged
property, but does not say anything further about what such improvements are said to
be in this case. That, coupled with the absence of evidence called by GLW on these
matters, does not advance the issue. GLW further submits that if the Court holds that
LCIL had acted unlawfully or in breach of its duties, any claims “moving forward
following the redemption and/or the sale of the Property to Mr Coltart/Mr McHardy
legally cannot be claimed”.
[436] As noted, AFI seeks an account on the basis of “wilful default”. I have found
that LCIL did not wrongfully refuse to permit GLW to redeem the First Mortgage in
April 2015, or that it wrongfully declined to negotiate with or accept the TTL offer in
November 2015. On that basis, there is no duty on LCIL to account to AFI on the
basis that either of these two scenarios. Given this, LCIL’s duty to account as
mortgagee is on a general basis only. AFI appears to accept this will need to take place
at a later point, in light of the substantive findings in this judgment and the completion
of the subdivision. In those circumstances, Mr Shiels for AFI expects that AFI and
LCIL may be able to resolve matters between themselves, such that the taking of a
formal account is not required. In those circumstances, Mr Shiels suggests the matter
could be adjourned with leave reserved to apply.

Submissions - LCIL
[437] LCIL submits that the terms of the underlying mortgage documentation
between LCIL and GLW permit LCIL to charge the various costs to the First Mortgage.
LCIL has nevertheless agreed not to charge certain categories of cost to the First
Mortgage, and to charge some categories at a reduced level from the actual costs
incurred. In the main however, those changes do not affect the bulk of the legal costs
charged to the First Mortgage.
[438] To deal with any residual concern as to the amounts or types of costs to be
charged to the First Mortgage, LCIL advances three potential alternatives:
(a)

First, the Court could order a general account into costs. That is, order
the parties to agree a process (failing which the Court would impose a
process) whereby costs be reviewed to ensure they are properly charged
to the mortgage. LCIL says this would be the most straightforward
approach (and, assuming GLW is out of the picture, would also allow a
negotiation between AFI and LCIL). LCIL submits that if a general
account were ordered it should only take place after completion of the
subdivision.

(b)

Second, for the Court to take a pragmatic view and apply an overall
percentage discount to the costs incurred after taking into account the
costs which LCIL no longer pursues. If the Court were to adopt such
an approach, LCIL submits this ought to be done only in relation to
legal fees. LCIL notes there is no evidence that the subdivision fees are
excessive or inappropriate.

(c)

Third, and alternatively, the Court could order specific categories of
legal costs be calculated and removed from the mortgage.

Analysis
[439] I do not consider it would be appropriate to make findings, now, as to particular
categories of costs that ought not to be charged to the First Mortgage, to apply an

overall percentage reduction to the legal costs, or take some other “pragmatic”
approach. I did not hear from the parties in any detail in relation to these matters.
Making such generalised findings at this stage would accordingly be an exercise in
judicial guesswork.
[440] I therefore consider the appropriate course is to order an account (on a general
basis) as to the receipts and costs to be charged by LCIL to the First Mortgage. It is
open to the parties to agree a process for this to occur, failing which the Court will
order a process.
[441] Given the above, there is little more the Court can presently do in relation to
the costs charged (and to be charged) to the First Mortgage by LCIL. Nevertheless, it
may be of assistance to set out some guiding principles and observations in this regard.
[442] The starting point is that, in equity, a mortgagee is allowed to reimburse itself
out of the mortgaged property for all costs, charges and expenses reasonably and
properly incurred in enforcing or preserving his security. 209 Any dispute as to the
costs, charges or expenses which ought to be allowed to a mortgagee is usually
determined on the taking of an account between it and the mortgagor.210
[443] I have not been referred to any authorities addressing litigation costs incurred
by a mortgagee when the mortgagee is, at least in part, unsuccessful in that litigation.
However, in Halsbury’s Laws of England the following principles are noted:211
755.

Mortgagee's costs reasonably and properly incurred.

The mortgagee's costs, reasonably and properly incurred, of proceedings
between himself and the mortgagor or his surety are allowable. The classic
examples are proceedings for payment, sale, foreclosure or redemption but
nowadays the most common are those for possession of the mortgaged
property preliminary to an exercise of the mortgagee's statutory power of sale
out of court and those in which the mortgagor contends that the mortgage is
void or voidable.
Where, however, the mortgagee has sold the property, a claim brought by
the mortgagor for an account of surplus proceeds of sale is not within the
general rule as to costs. The mortgagee must pay the costs if the proceedings
209
210
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Parker-Tweedale v Dunbar Bank Plc (No 2) [1991] Ch 26 (CA) at 33.
At 32-33.
Halsbury’s Laws of England (5th ed, 2017, online ed) vol 77 Mortgage.

have been occasioned by his refusal to render accounts or by his understating
the amount due from him.
[Emphasis added, footnote omitted]

[444] This suggests that where a mortgagee has been unsuccessful in litigation
concerning the exercise of its powers/enforcement of the mortgage, the costs
associated with that will not have been “reasonably and properly incurred” as a matter
of equity.
[445] The courts have observed that contractual provisions as between mortgagor
and mortgagee may alter the position at equity. A leading authority is Gomba Holdings
(UK) Ltd v Minories Finance Ltd.212 In that case, the English Court of Appeal affirmed
the proposition that a mortgagee may have a contractual entitlement to costs “of or
incidental to litigation” between the mortgagor and mortgagee. Importantly for the
present proceedings, however, the Court doubted whether a contract could ever entitle
a mortgagee to improperly or unreasonably incurred costs:213
We would only add this. It is difficult to contemplate that a mortgage deed
would ever be construed as entitling a mortgagee to charge against the
mortgaged property, or to require the mortgagor to pay, all costs charges and
expenses even if improperly or unreasonably incurred or improper or
unreasonable in amount unless the mortgage deed had expressly in terms so
provided. But if a mortgage deed did expressly so provide, the enforceability
of such a provision would, in our opinion, be open to serious question on
public policy grounds. However, we do not think any of the security
documents in the present case should be so construed.

[446] The Court also distilled several principles as to the interplay between costs, the
court’s jurisdiction to award them, and contract law, including:214
(i)
An order for the payment of costs of proceedings by one party to
another party is always a discretionary order: section 51 of the [Supreme Court
Act 1981].
(ii)
Where there is a contractual right to the costs, the discretion should
ordinarily be exercised so as to reflect that contractual right.
(iii)
The power of the court to disallow a mortgagee's costs sought to be
added to the mortgage security is a power that does not derive from section 51
but from the power of courts of equity to fix the terms on which redemption
will be allowed.
212
213
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Gomba Holdings (UK) Ltd v Minories Finance Ltd [1993] Ch 171 (CA).
At 187-188.
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[447] The Court also observed that the mortgagors would need to satisfy the Judicial
Officer taking the account of the unreasonableness contended for in relation to any
items contained in the account, with any doubts being resolved in favour of the
mortgagee.215
[448] A similar approach was endorsed by the New Zealand Court of Appeal in
Harris v ANZ Banking Group (NZ) Ltd, one of the few (recent) New Zealand decisions
discussing the rights of mortgagees to charge their expenses against a mortgage.216 In
the lead up to a mortgagee sale, ANZ had hired an estate agent, arranged a valuation
and incurred legal fees, but the appellants had ultimately sold the property themselves
(meaning the bank cancelled its mortgagee sale). The bank then obtained summary
judgment against the mortgagor for the expenses it incurred.
[449] On appeal, the mortgagor submitted that Master Venning (as he then was) had
wrongly entered summary judgment because ANZ’s expenses were unreasonably
incurred or unreasonable in amount, and there was a public policy basis for reading
the mortgage agreement in a way that would provide the mortgagor with this defence.
Keith J for the Court of Appeal suggested a slightly different approach to
Master Venning, but said the following in relation to the contractual provisions in that
case:
[20]
But can the contractual provisions stand alone, unaffected by any test
of unreasonableness arising from equity or the statute, as the Master at times
appears to suggest and Mr Webb was inclined to argue? We do not think so.
The duties in equity and under s 103A to take care to obtain the best price
reasonably available are owed to the mortgagor among others. They
provide the context in which the mortgagee's powers and rights to recover
or deduct reasonable expenses of the exercise of the power of sale are to
be seen. …
[21]
The mortgage provisions are then to be seen in their wide
statutory and equitable context. They are to be read as allowing
deductions or requiring repayments by the mortgagors of expenses so
long as the expenses are reasonably incurred. We do not reach the question
whether the provisions could be considered as unenforceable for reasons of
public policy for inconsistency with the unreasonableness limit, since the
express language which would be required to raise that question is not used in
the relevant clauses ….
…
215
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[23]
It follows that the Court does have power to examine whether the
amounts spent on valuation or legal fees were reasonable as well as
whether it was reasonable to incur at all the extra expense that might arise
from a sole real estate agency in the event of a sale by someone else. We
accordingly turn to those three matters.
[Emphasis added]

[450] It is accordingly in the context of LCIL’s equitable and statutory duties in
which the underlying contractual provisions between Westpac/LCIL and GLW are to
be construed.
[451] The relevant contractual provisions can be summarised as follows:
(a)

GLW must reimburse the mortgagee for expenses in relation to:
(i)

the mortgaged property;

(ii)

the secured money;

(iii)

any valuation, inspection or report of, or concerning the
mortgaged property;

(iv)

any contemplated, attempted or actual enforcement of any
bank document or the contemplated, attempted or actual
exercise or defence of any Power (clause 2.2);

(b)

“Power” is defined widely at clause 6.1 as including a power, right,
authority, discretion or remedy which is conferred on the secured
parties;

(c)

Specific Powers are set out at clause 4.3 and include the power to take
possession of the mortgaged property, sell the mortgaged property
and do anything that GLW could in relation to the mortgaged property;

(d)

GLW agrees to indemnify the mortgagee in relation to:

(i)

any exercise, contemplated exercise, or attempted exercise
of any Power or the failure to exercise any Power;

(ii)

the mortgagee’s interest in, or possession of, the mortgaged
property or any control or power over the mortgaged property
or use.

[452] LCIL submits these broad provisions entitle it to recover all the costs charged
to the First Mortgage to date.
[453] I do not consider these provisions, and in particular, the right to charge costs
associated with the defence of any Power, extend to all litigation costs, irrespective of
the nature, conduct and outcome of that litigation. To construe the provisions in that
way would effectively require a mortgagor to underwrite all costs associated with the
mortgagee’s breach of duty. That cannot have been intended. Further, it would be
inconsistent with the Court of Appeal’s observations in Harris v ANZ Banking Group
(NZ) Ltd as to the context in which such provisions ought to be construed. I therefore
conclude that the contractual provisions set out above do not permit recovery of costs
that have not been reasonably and properly incurred. Costs incurred as a result of a
mortgagee’s breach of duty cannot have been reasonably or properly incurred.
[454] It does not follow, however, that LCIL will not be entitled to charge some of
its legal costs to the First Mortgage. Many may have been perfectly properly incurred.
The costs associated with removing the HBHB caveat are an obvious example. On
the other hand, costs associated with Mr Paterson’s bankruptcy and the summary
judgment proceedings may be of a type that would ultimately be considered not
properly incurred by LCIL as mortgagee, not having been incurred for the purpose of
preserving or enforcing its security. It may also be that not all costs associated with
dealing with the various offers and correspondence between LCIL becoming
mortgagee and GLW commencing these proceedings are properly chargeable to the
First Mortgage. Had LCIL complied with its duties, it undoubtedly would have
incurred some legal costs in dealing with various parties in relation to a sale of the
Property on the open market, including Mr Coltart and the Lepionka Purchasers. It
may also have incurred costs in defending any action taken by the Lepionka Purchasers

to protect their interests. However, those costs would most likely have been lower
than

those

actually

incurred

by

LCIL,

such

that

they

would

not simply cancel each other out.217 Further, while LCIL has not been successful on
some issues in this proceeding, it has succeeded on others.
[455] These, and likely other issues, will need to be considered in the context of the
taking of an account.
GLW’s miscellaneous claims
Introduction
[456] In addition to its primary claims of breach by LCIL of its duty to permit
redemption, breach of its equitable duties and breach of s 176 of the Act, GLW pleaded
a range of other “miscellaneous” causes of action. Most of these were given little or
no attention at the hearing. Mr Grove also accepted that some of them merely support
but do not add to GLW’s key complaint of LCIL’s breach of mortgagee duties.
[457] Parties are to be discouraged from advancing such “supporting” claims unless
they genuinely add to the overall position. This is particularly so when the claims are
ultimately not addressed in any detail at the hearing itself.
[458] I accordingly deal briefly with the remaining causes of action pleaded by GLW.
Oppressive conduct under the Credit Contracts and Consumer Finance Act 2003
[459] GLW’s fourth cause of action pleads that the debt and securities assigned by
Westpac to LCIL are credit contracts for the purposes of s 7 of the Credit Contracts
and Consumer Finance Act 2003 (“CCCFA”). GLW relies on the same conduct on
which it relies for breach of LCIL’s equitable and statutory duties for the purposes of
its claim of oppressive conduct. GLW seeks an order that the credit contracts are
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reopened by the Court under s 120 of the CCCFA, and seeks the same relief sought in
relation to its claims of breach of LCIL’s equitable and statutory duties.
[460] LCIL accepts the three GLW Westpac loans are credit contracts, and that the
Westpac mortgage is a collateral contract to be treated as forming part of the loans, for
the purposes of Part 5 of the CCCFA.
[461] Responsibly, Mr Grove acknowledged that the claim of oppressive conduct in
this case does not add to GLW’s complaints of breach of LCIL’s equitable and statutory
duties. For that reason, while it is clear that the exercise by a mortgagee of a power
of sale is not inherently oppressive,218 a case for oppressive conduct under the CCCFA
may have been made out, given my earlier finding of breach by LCIL of its equitable
duties.
[462] Pursuant to s 127 of the CCCFA, the court has a wide discretion to grant a
range of remedies. Relevantly for current purposes, these include an order that an
account be taken, extinguishing an obligation or directing any party to do or refrain
from doing any act or thing in relation to any other party. Pursuant to s 127(4), an
order may be made on any terms and conditions that the court thinks fit.
[463] Ultimately, however, GLW did not advance any particular position under the
CCCFA other than the very general approach outlined above. The key point is that
this claim, as Mr Grove acknowledged, adds nothing to the primary causes of action.
Accordingly, given I have considered the proper relief to be granted in relation to those
primary causes of action, I would not have considered it appropriate to make any
further orders pursuant to s 127(1) of the Act, even if oppressive conduct had been
established.
Unlawful sales by LCIL
[464] GLW’s sixth cause of action pleads that the “sales” by LCIL to the Lepionka
Purchasers are “unlawful” in that:
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(a)

The Lepionka interests have been unjustly enriched by the conduct of
LCIL;

(b)

GLW apprehends that the s 179 notice has been backdated to 1 April
2015; and

(c)

The agreements for sale and purchase have been significantly varied
without the legal right to do so, or the consent of GLW.

[465] No underlying legal cause of action is advanced in relation to these allegations.
Further, the evidence does not demonstrate that the s 179 notice had been backdated
to 1 April 2015 in any event. I accept Mr Wallace’s evidence that that did not occur.
[466] In relation to the pleading that the agreements for sale and purchase had been
varied without the legal right to do so, GLW did not make any submissions or refer to
any case law to support this as a free-standing cause of action. On the face of it at
least, there is no prohibition in s 179 of the Act on a mortgagee varying adopted
contracts, either at the time of adoption or subsequently.
[467] However, in the absence of GLW making any submissions in relation to this
cause of action, I do not consider it appropriate to consider these matters further. The
sixth cause of action is accordingly dismissed.
Unjust enrichment219
[468] As its seventh cause of action, GLW simply pleads that “the conduct of the
defendants is “unconscionable” and has and is being undertaken in bad faith”. No
further particulars are given of the conduct that is said to be unconscionable. Nor did
GLW address this cause of action in its submissions.
[469] “Unconscionable conduct” in and of itself is not a cause of action. Rather,
unconscionability can be a component of other established causes of action.
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Although the seventh cause of action is headed “unjust enrichment”, it does not appear to be an
orthodox pleading of an unjust enrichment cause of action.

[470] In the absence of any details or submissions from GLW in relation to this cause
of action, it is dismissed.
Conspiracy to injure by unlawful means
[471] By its eighth cause of action, brought against Mr Lepionka personally, GLW
pleads the following:
(a)

Mr Lepionka conspired with LCIL and the Lepionka Purchasers to
commit a wrong in breach of LCIL’s duties to GLW.

(b)

Mr Lepionka, as the sole director and shareholder of LCIL, took a
number of steps which were unlawful and in breach of LCIL’s duty to
GLW “for the principal benefit of Mr Lepionka personally and his
family”.

(c)

Mr Lepionka conspired with LCIL to incorporate that company and
thereafter pursue a course of action which was unlawful and in bad
faith.

(d)

Mr Lepionka as a director of LCIL and Lepionka Company and one of
two trustees of the Lepionka Trust, has conspired with these entities to
commit a wrong in breach of LCIL’s duties to GLW.

(e)

That conduct has been undertaken by Mr Lepionka, using LCIL, to
benefit himself personally (as well as LCIL and the Lepionka
Purchasers).

[472] Mr Grove submits the evidence demonstrates that what is referred to by GLW
as the “scheme” (namely the assignment of the First Mortgage and the adoption of the
Lepionka Purchase Contracts) was constructed by Mr Lepionka, with his legal
advisers, with a view to achieving his personal goal of purchasing the properties which
were the subject of the Lepionka Purchase Contracts. GLW refers to Prest v Prest for
the proposition that a director may conspire with his or her company to

commit a wrong.220
[473] LCIL submits this cause of action, at least as pleaded by GLW, wrongly
conflates two different and separate forms of the tort of conspiracy: conspiracy to
injure and conspiracy to use unlawful means. Having set out GLW’s pleadings and
noting that it appears to be directed to conspiracy to use unlawful means, LCIL submits
that GLW has not discharged the burden on it to prove the existence of an agreement
between the relevant parties, that the agreement involved at least one of them using
unlawful means against GLW, and at least one of the purposes of the agreement was
an intention to injure GLW.221 LCIL further submits there is no policy reason for
breach of any equitable duty of good faith or the statutory duty to obtain the best price
reasonably obtainable to constitute “unlawful means” for conspiracy purposes (being
an action in tort). This is because if the Court were to find any of those other causes
of action are made out, there is a sufficient remedy available to GLW through those
specific causes of action.
[474] Addressing GLW’s claim on the basis that it is intended to plead conspiracy to
injure by unlawful means, the elements of this cause of action are as follows:222
(a)

The existence of a combination;

(b)

Unlawful action (unlawful means);

(c)

Intention to injure the claimant; and

(d)

Actual damage caused to the claimant.

[475] Ultimately, and as the Court of Appeal stated in Wagner v Gill:223
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Prest v Prest [2013] UKSC 34, [2013] 2 AC 415. This decision does not appear to stand for the
proposition for which it is cited; rather it is directed at piercing the corporate veil. However, as I
noted in an earlier interlocutory judgment in this matter, there is support for the proposition that a
director can conspire with the company of which he or she is director: see AFI Management Pty
Ltd v Lepionka Company Investments Ltd [2017] NZHC 1176 at [151].
LCIL acknowledges that, unlike the tort of conspiracy to injure, this need not be the predominant
motive of the conspiracy.
Wagner v Gill [2014] NZCA 336; [2015] 3 NZLR 157 at [49]–[50].
At [49]

The tort of unlawful means conspiracy is said to be committed where two or
more persons combine and agree that at least one of them will use unlawful
means to cause damage to the claimant.

[476] Even assuming the first element set out at [474](a) above could be made out in
this case, it is by no means clear that breach of a mortgagee’s equitable and statutory
duties would be “unlawful action”/“unlawful means” for the purposes of the tort. As
the Court of Appeal observed in Wagner v Gill, the concept of “unlawful means” is a
controversial and difficult one, on which there are inconsistent authorities.224 The
Court noted that if the party advancing a claim of conspiracy to use unlawful means
has alternative remedies for the same conduct, those factors will militate against the
conduct complained of being considered “unlawful means” for the purposes of the
tort. This is because policy reasons in such circumstances do not drive a need for the
encroachment of the common law on economic torts into the regulation of economic
competition.225 So, for example, in Wagner v Gill itself, the plaintiff already had
remedies available under the Companies Act and the Property Law Act, such there was
“no gap in the law”. A similar situation could be said to exist here, where there is a
clearly articulated equitable duty, buttressed by the statutory duty enshrined in s 176
of the Act, which appropriately responds to the misconduct complained of by GLW.
[477] But even assuming for present purposes this second element was met (and
GLW did not make any submission on this point), I am satisfied the third element of
intent is not established. It is not necessary to prove that the conspirators’ sole or
predominant purpose was to injure the plaintiff.226 However the Court of Appeal in
Wagner v Gill held that a plaintiff is required to prove something more than that it was
reasonably foreseeable that the unlawful conduct was likely to cause the plaintiff
harm.227 Having examined in some detail leading English authorities on this element
of the tort, the Court concluded that “on balance, our preference would be to retain the
requirement that the conduct must be directed at the claimant”, i.e. rather than adopting
a more expansive approach which would accommodate the plaintiff’s loss being either
the desired end result itself, or the intended means of achieving the desired end.228 In
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At [54].
At [79].
Wagner v Gill [2014] NZCA 336; [2015] 3 NZLR 157 [89].
At [106].
As adopted by the House of Lords in OBG Ltd v Allan [2007] UKHL 21, [2008] AC 1.

this context, the Court of Appeal cited with approval commentary in The Law of Torts
in New Zealand that this broader approach means the intention to inflict loss must be
a cause of the defendant’s conduct.229
[478] I do not consider Mr Lepionka, LCIL or the Lepionka Purchasers had the
necessary intent on either of the approaches outlined above. Mr Lepionka’s intent at
the time was to take action which I am satisfied he genuinely considered would deliver
a surplus to GLW/AFI. Specifically, I am not satisfied that loss to GLW was either the
desired end result itself, or the intended means of achieving the desired end result
(being the protection of the Lepionka Purchasers’ interests).
[479] GLW’s eighth cause of action is accordingly dismissed.
LCIL’s counterclaim against AFI
Introduction
[480] In its counterclaim against AFI in proceedings CIV-2015-404-2836, LCIL
pleads that the loan agreement between AFI and GLW of July 2014 covers only
advances made by AFI to GLW (i.e. rather than advances that may have been made to
other entities at Mr Paterson’s request). While LCIL’s pleading states that advances
by AFI to GLW total only $54,000, in its closing submissions, it accepts that AFI has
advanced GLW approximately AU$480,000. This compares with the total amount
said in the loan agreement to have been advanced by AFI to GLW of AU$4,109,280.
[481] LCIL accordingly seeks a declaration that “the GLW Loan Agreement only
covers advances directly made by AFI to GLW”. On that basis, LCIL seeks further
declarations that the advances made by AFI to GLW are only $54,000 and that LCIL,
as first mortgagee, need not account to AFI for more than $54,000.230
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At [97]; see Cynthia Hawes “Interference with Business Relations” in Stephen Todd (ed) The Law
of Torts in New Zealand (6th ed, Brookers, Wellington, 2013) 667 at 696.
Presumably given the acknowledgement in LCIL’s pleadings as to the AU$480,000 figure, the
amounts set out in the second and third declarations sought should also be amended to that figure.

[482] While LCIL acknowledges this is an issue primarily between GLW and AFI
(and I interpolate to note that GLW has not advanced a position in relation to it), LCIL
says that it is (potentially) relevant to LCIL in two ways:
(a)

First, the actual funds advanced by AFI which went into the Property’s
subdivision may be relevant to the overall equities if relief is
considered; and

(b)

Second, AFI can only have an interest in an account to the extent of its
lending.

Submissions - LCIL
[483] LCIL made brief submissions on its counterclaim at the conclusion of its
closing submissions. It bases its position on the wording of the loan agreement itself:
(a)

It notes that the main operative clause (clause 2.1) states that GLW
acknowledges that “the Facility has been advanced and received by it
prior to entry into this Agreement” (emphasis added).

(b)

It further submits that “Facility” is defined as “the term loan facility
whereby the Lender agrees to make the drawings available to GLW”,
noting the use of the future tense.

(c)

Finally, “Drawings” mean up to AU$4.2 million “including the
AU$4,109,480 drawings previously made, to be made or deemed to be
made by the Borrower under the Facility”.

[484] LCIL accordingly submits that “the overall intent is that it [i.e. the loan
agreement] only covers funds made, or to be made available to GLW. Those funds are
only just over AU$480,000”.
Submissions - AFI
[485] AFI points to the dealings between GLW and AFI from September 2013 (when
Mr Paterson first approached Mr Johnson of AFI for further funding), the

correspondence between Mr Paterson and Mr Johnson at that time,231 and the terms of
the resulting loan agreement. Mr Shiels refers to Mr Johnson’s unchallenged evidence
that he was regularly updating Mr Paterson in relation to the outstanding balance of
the borrowings in the lead up to the loan agreement being executed, and that he
“almost certainly” showed Mr Paterson a spreadsheet with a total figure of
AU$4,109,280 at that time.

Correspondence between AFI’s and Mr Paterson’s

solicitors dated 13 June 2014 also noted several matters which “need to be
incorporated into the security documents”, including “loan already advanced is
$4,109,480”.
[486] Mr Shiels also refers to the following terms of the loan agreement:
(a)

Clause 2 of the loan agreement, which reads:
The Borrower acknowledges that the Facility has been
advanced and received by it prior to entry into this agreement
on the terms contained herein.
[Emphasis added]

(b)

The definition of “Facility,” which is defined as:
the term loan facility whereby, on the terms set out in this
Agreement, the Lender agrees to make the Drawing available
to the Borrower.

(c)

“Drawing,” which is in turn defined as:
The maximum sum in aggregate of AU$4,200,000 including
the AU$4,109,480 drawings previously made, to be made or
deemed to be made by the Borrower under the Facility…
[Emphasis added]

(d)

Clause 6, which includes an obligation on GLW to repay any
“Outstanding Moneys by no later than the Expiry Date”, and that
“Outstanding Moneys”, by reference to the definition of “Outstanding
Amount”, include the Drawing.
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See the factual background section above, at [46] to [47].

(e)

Finally, Mr Shiels note that Recital B to the loan agreement records that
it is acknowledged that “certain of the funds have already been
advanced and this Agreement also records the terms of those prior
advances”.

[487] Mr Shiels accordingly submits that even looking at the loan agreement devoid
of any broader context, it would be highly strained to conclude that it did not create
an obligation on GLW to repay the sum of AU$4,109,480 (plus interest) on the expiry
date. Mr Shiels submits that the pre-contractual context, and those matters referred to
at [485] above only strengthens the position.
[488] Finally, Mr Shiels submits that an estoppel by convention or deed would arise
as between GLW and AFI in any event, relying on Helmich v Thorp.232 In that case, a
mortgage deed acknowledged that a certain amount had been advanced to the
mortgagor by the mortgagee, when extrinsic evidence demonstrated that that amount
had not in fact been received by the mortgagor. Fisher J, referring to estoppel by
convention or by deed, stated the following:233
It is perfectly open to parties to a transaction to decided that a convenient
formula for recording their bargain is to recite a set of hypothetical facts
followed by a stated set of consequential rights and obligations. Whether the
factual assumptions bear any relation to reality is beside the point. Their role
is simply to provide a set of premises against which stated rights and
obligations can be better understood. The recitals are thus an aid to
construction, not an assertion of facts for their own sake. A deed is not an
affidavit. It may not be a wise drafting method to deliberately adopt fictional
assumptions for this purpose but in principle there is nothing to prevent it.
And of course nothing turns on the question whether the recited fact appears
in that part of the document normally associated with operative provisions or
in the “recitals” as that expression is commonly used by conveyancers.

Analysis
[489] I accept AFI’s submissions. In my view, the loan agreement, when read as a
whole, is plain that as between AFI and GLW, prior drawings in the sum of
232
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Helmich v Thorp [1997] 3 NZLR 86 (HC).
At 92. Fisher J also referred to observations of the Court of Appeal in National Westminster
Finance NZ Ltd v National Bank of New Zealand Ltd [1996] 1 NZLR 548 (CA) at 550, in which
Tipping J, giving the judgment of the Court, stated “Put at its simplest, parties may for the purposes
of a particular transaction agree either expressly or implicitly that black shall mean white and vice
versa. Although both know that their assumption is, in truth, erroneous they will be held to it if
the remaining indicia of convention estoppel are present”.

AU$4,109,480 have been previously made “or deemed to be made” by GLW and are
covered by the terms of the facility. Indeed the terms go somewhat further than those
considered by Fisher J in Helmich v Thorp, in that the relevant provisions are not
limited to a statement of fact that the prior drawings had been made by GLW, but they
are also expressly “deemed” (by the parties) to have been made by GLW. I accordingly
consider it would be quite artificial to interpret the loan agreement as applying only to
sums advanced directly to GLW itself.
[490] Further, and if necessary, I would have held that an estoppel by convention or
deed arises in this case. As set out by the Court of Appeal in National Westminster
Finance NZ Ltd v National Bank of New Zealand Ltd, the following matters must be
established to give rise to such an estoppel:234
(a)

The parties have proceeded on the basis of an underlying assumption
of fact, law, or both, of sufficient certainty to be enforceable (the
assumption).

(b)

Each party has, to the knowledge of the other, expressly or by
implication accepted the assumption as being true for the purposes of
the transaction.

(c)

Such acceptance was intended to affect their legal relationship in the
sense that it was intended to govern the legal position between them.

(d)

The proponent was entitled to act and has, as the other party knew or
intended, acted in reliance upon the assumption being regarded as true
and binding.

(e)

The proponent would suffer detriment if the other party were allowed
to resile or depart from the assumption.

(f)

In all the circumstances it would be unconscionable to allow the other
party to resile or depart from the assumption.
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At 550.

[491] In this case, the evidence demonstrates that (a) to (d) above are satisfied. Both
GLW and AFI were aware of the basis upon which the loan agreement was being
drawn up, including that it was to cover the prior advances of AU$4,109,480. Clear
notice of this amount had been given to GLW, via its solicitor, in the lead up to the
agreement being executed.
[492] Further, AFI has relied to its detriment on the factual assumption being
regarded as true and binding, including by making further advances to GLW between
mid-June 2014 and entry into the loan agreement, and after entry into the loan
agreement. In addition, and to GLW’s knowledge, AFI has commenced and fully
participated in these proceedings (and the background negotiations and offers in
relation to the Property) based on the full amount being covered by the loan agreement
and thus secured by its Second Mortgage. GLW has never challenged or disputed the
fact that the loan agreement extends to the full AU$4,109,480. There is no doubt AFI
would have taken a quite different approach if its security extended only to
AU$480,000.
[493] For these reasons, LCIL’s counterclaim against AFI is dismissed. I decline to
make the declarations sought.
Conclusions and result
[494] By way of summary, and for the reasons set out in this judgment, I have reached
the following conclusions:
(a)

A mortgagee’s adoption of an existing sale and purchase agreement
pursuant to s 179 of the Act is the exercise of the mortgagee’s power of
sale.

(b)

LCIL’s adoption of the Lepionka Purchase Contracts was effective as
of 7 April 2015.

(c)

LCIL did not wrongfully refuse to permit GLW to redeem the First
Mortgage in April 2015. GLW’s second cause of action is accordingly
dismissed.

(d)

LCIL breached its equitable duties as mortgagee, in that it exercised its
power of sale for an improper purpose. However, it did not breach its
duty by failing to accept the Coltart offer of 1 May 2015 or the TTL
offer of November 2015.

(e)

Given (c) and (d) above, LCIL is not required to account to AFI on the
basis of “wilful default”.

(f)

While LCIL failed to take reasonable precautions to obtain the best
price reasonably obtainable at the time of sale, whether it breached its
statutory duty pursuant to s 176 of the Act is not yet known. That will
turn on an assessment of the final (net) price to be achieved by LCIL
from the sale of the Property, compared to the best price reasonably
obtainable for the Property in April 2015.

(g)

The best price reasonably obtainable for the Property at the time of sale
(April 2015) was $4.3 million (being the upper end of Mr Shellekens’
market valuation of the Property at April 2015).

(h)

It would be inequitable to set aside the Lepionka Purchase Contracts.
GLW’s remedy is accordingly confined to damages. Any damages are
to be taken into the accounts of LCIL as first mortgagee.

(i)

The orders made by Peters J at [38](a)(i) and (ii) of Her Honour’s
judgment in this proceeding, dated 17 March 2017, are accordingly
rescinded.235

(j)

A final assessment of damages will need to be made after completion
of the subdivision, and after hearing further from the parties on matters
arising from this judgment.

(k)

There is to be a general account by LCIL in relation to the costs charged
and to be charged to the First Mortgage (including legal costs).
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(l)

GLW’s first, fourth, sixth, seventh and eighth causes of action are
dismissed.

(m)

The loan agreement between GLW and AFI does not cover only
amounts advanced to GLW itself. LCIL’s counterclaim against AFI is
accordingly dismissed.

[495] The parties will obviously need some time to consider the contents of this
judgment. The Registry is accordingly directed to allocate a telephone conference
with counsel in mid-February 2018 to consider and make any necessary timetabling
orders in relation to next steps.

____________________
Fitzgerald J

Postscript
This judgment has been re-issued to correct a small number of typographical errors.

