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JUDGMENT OF ASSOCIATE JUDGE LESTER

[1]

This is an application by way of an originating application for directions by the

first applicants who are the Liquidators of the second applicant, PR Law Queenstown
No 1 Trustees Ltd (in liquidation) (“the company”). The directions are sought
pursuant to s 284 of the Companies Act 1993 and/or the Court’s inherent jurisdiction.
The application by the company is for directions distinct from those sought by the
Liquidators.
[2]

The application is made without notice. The company also applies for leave to

bring this application as an originating application and I will deal with that application
at the conclusion of this judgment as the nature of the directions sought is relevant to
the appropriateness of the procedure sought to be used.
Jurisdiction
[3]

The applicants have asked for the matter to be dealt with as a matter of urgency

and the file was referred to me yesterday afternoon and I am satisfied for the reasons
below that I am able to deal with the applications.
[4]

Under s 20(2)(b) of the Senior Courts Act 2016, an Associate Judge has the

jurisdiction and powers of a High Court Judge under pt 16 of the Companies Act.
Part 16 of the Companies Act incorporates s 284 which is relied on in the application.
[5]

Section 21 of the Senior Courts Act 2016 provides that:
(1)

[6]

An Associate Judge has, in relation to a proceeding (including
a proceeding on an interlocutory application) that is properly before
the Associate Judge, the same jurisdiction and power to make an
order or exercise an authority as a Judge of the High Court.

None of the limitations on that jurisdiction under s 21(2) (which incorporates

s 22(4)) apply to this application.

Background
[7]

The background to the application is that PR Law Queenstown No 1

Trustees Ltd was placed into liquidation on 4 April 2019.
[8]

The circumstances leading to the Court making a liquidation order on

4 April 2019 are set out in a Minute which I issued on 4 April 2019. I annex a copy of
that Minute as it gives the reasons as to why the liquidation order was made.
[9]

The company is trustee of the Stuart Norris Family Trust (“the SN Trust”).

While the first applicants understand the company is the only trustee, the position of
the fourth respondent, who was a trustee, is a matter the company wishes to resolve in
future proceedings referred to in [11] below.
[10]

The Liquidators who were appointed by the Court seek a direction in the

following terms (paragraph 1(a) of the originating application):
Directions pursuant to s 284 of the Companies Act 1993 and/or the Court’s
inherent jurisdiction that the costs incurred by the Liquidators in administering
the Stuart Norris Family Trust (“the SN Trust”) and otherwise carrying out
their duties as liquidators can be paid out of the corpus of the SN Trust fund
on an indemnity basis.

[11]

The second applicant seeks a direction in the following terms (paragraph 2(a)

and (b) of the originating application):
(a)

Directions pursuant to s 66 of the Trustee Act 1956 and/or the Court’s
inherent jurisdiction that it may commence proceedings (the
Substantive Application) seeking:
(i)

Directions as to whether PR Queenstown remains the trustee
of the SN Trust;

(ii)

Directions that Amy John’s retirement as trustee of the
SN Trust was effective;

(iii)

Directions confirming that PR Queenstown may realise the
assets of the SN Trust by selling shares in Magic Memories
Group Holdings Limited (the Shares) in accordance with the
provisions of the constitution of that company;

(iv)

Directions confirming that it may use the proceeds of sale of
the Shares to pay the creditors of the SN Trust and to meet the
costs and expenses of the Liquidators; and

(v)

(b)

[12]

Once the above steps have been carried out, an order
removing it as trustee of the SN Trust and appointing Public
Trust;

Directions pursuant to s 66 of the Trustee Act 1956 and/or the Court’s
inherent jurisdiction that PR Queenstown may pay its costs in
bringing the Substantive Application, including but not limited to
legal costs, and any adverse costs awards, from the corpus of the
SN Trust fund provided that this order will only become final if no
beneficiary of the SN Trust applies to vary or discharge the order prior
to the first return date of the Substantive Application.

The application is brought without notice on the grounds that:
(a)

to proceed on notice would cause undue delay or prejudice the
applicant; and

(b)

the interests of justice require the application to be determined without
serving notices of the application.

[13]

The Court appointed liquidators in this case so that the Liquidators could

address the steps apparently taken by Mr Stuart Norris as recorded in the annexed
Minute. The first applicants state their concern that if this application was brought on
notice Mr Norris may use the application as an opportunity to frustrate the Liquidators
gaining funding to complete their role.
[14]

In order to undertake the task they were appointed to complete by the Court,

the Liquidators need the ability to meet costs.
[15]

Given the position of the Liquidators and that of the company are intimately

connected, I consider that it is in the interests of justice that there be leave for the
second applicant to issue the substantive proceedings.
[16]

I consider such a direction to be within the scope of s 284(1)(a), that is,

a direction in relation to any matter arising in connection with the liquidation. The
Liquidators need the company which they now control to issue proceedings to clarify
the matters set out in the substantive application. The need to resolve the company’s
position as trustee and the other issues to be addressed in the substantive application
are matters arising in connection with the liquidation.

[17]

In short, the company was placed into liquidation to allow the Liquidators to

resolve the matters referred to in the annexed Minute and to address the fact that the
company had an undisputed indebtedness to applicant in the winding up proceedings.
[18]

The Court, having appointed the Liquidators to carry out the role of addressing

creditors’ claims and the company’s rights and liabilities, considers it is reasonable for
the first applicants to seek directions from the Court in relation to their remuneration
for that role. In the same way, and again given the circumstances described in the
annexed Minute, it is in the best interests of the company and the SN Trust that the
Liquidators have the company issue the contemplated substantive proceedings and that
the company’s costs in that regard are met from the SN Trust.
[19]

Given the lengthy and contentious dispute that led to the company being

liquidated, it is in the best interests of the company and the SN Trust that those issues
be finally determined with the assistance of the Court if necessary.
[20]

Accordingly, as recorded above, there are orders in terms of paras 1(a) and 2(a)

and 2(b) of the originating application dated 10 June 2019 (set out at [10] and [11]
above) seeking directions under the Companies Act 1993.
[21]

That leaves the application by the company to use the originating application

procedure. It follows from the orders that I have made that I consider it appropriate
for the company to have sought directions by way of originating application. The
matters on which the company sought directions are inseparable from
the responsibilities of the Liquidators who now control company. The Liquidators can
use the originating procedure as of right and it will be pointless to require the company
to adopt a different procedure and leave is granted accordingly.
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