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JUDGMENT OF THE COURT

Mr Dot combs, and Messrs Ortmann and v

| eave to adduce afpyretal erarev iddeecn d en eadn

Leave t o file t he submi ssions referr
Mrl I I i n@Q@eodatdd 24 iApprddc l2i0ned .

The questions of | aw on which Gilbert
foll ows:

(a) QuestiWwams 1t:he HiIJgllg€owmtrrect to fi
essenti al conduct with which the a
count constiturneof faemmncextfrardi t he p
s24(2)(c) of Ache 1BXt9r?adi ti on

Answ¥gs, though for somewhat differ

(b) Quesn i 2: Was the High Court Judge
copyright in a particular work doe
personds conduct constituting the
to counts 4 to 8; and to conclude
for the pRdapdred) obf st he Extraditic

AnswerYes. Copyright in a particul
appell antsd conduct constituting tl
counBdso#f the superseding indved ment

for the purposes of s 24(2)(d)soba t
circumstance transposed when deter |

an extradition offence.

The remaining applications for | eave
rai sed bey Itamea sapp e decl i ned.

The applieaveonofappeéal on the quest:i

United States is declined.
The eligibility determination made by
The District Court shoul dagwowoprcomeéaéd:



i t s duti es under S 26 of t he Extradi

determinati on.

G The appeal against Gil bert JOs deci s
di smi ssed.

H The appeal in CA302/2015 is dismissed.

I The ©parties arefighanmedaold amda ofo no
t woages in | engwtecbyeexphgdijngn relatio
l@working days of the d€heveappebfants

encouraged to file a joint memorandum.
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A | NTRODUCTI ON

[1] The United States wishes to extradit

criminal i nfringement of copyright i n th
Megaupl oads atideyt oarheave breached, on a m
commercially valuable property such as m
[2] I n 2015 the United States secured in

that the appell ant st Tar&d ualti diasl e ofmprl edetd
but has yet to report to the Minister o
surrender t hem. The Di strict Court |
staffroceedings, which had beentSédo eghthad:r
deprived the appellants of the capacity t

extradition process.

[3] The appell antgabgooghtappeavli dagai nst
deciosn oqquestions of | awrevTrRewy alTdeysdag
Gi |l b2TFThey .now bring this second appeal o]

t hJeudgBhey also seek special |l eave to ap

' Uni S¢edtes of AmBCi Nar tvh DS@ ©B@6 CR| 23 December
[ DEudgment ] .
2 Ortmann v Unite[d2®tatleNZHE AM@rjEHEG judgment].
8 Ortmann v Uniteld2®taleNZHEC AB@9i tHC | eave judg
28

l
Messrs Ort mann, van der Kol k, and Batato CAl1l /



questi ohasn do ft hleayw,appeal t B@&.Trhef Wxndlt eaf Sjtu

al so seeks spetFal dempleettoneaspspevad .recor

appeal filed by Messrs Ort mann, van der
judireivalew decldsissued &hBaf dray t2DdHhdi ¢ a
not pursue this appeal and we are satisfi
appeals and applications. We therefore
[4] The two questions of |l aw &8n which Gil!l

(a) Was the High GQGoutra fJiunddg et hcaotr rtelce e s s e
c

with whi h the appellants are charged
extradition of fence for t he pur pose
Extr aAdtt i D H997?

(b) Was the High Court Judge <correct t o
parltacuwork does not form part of the
constituting the extradition offences
to conclude that roof of this is no
s24(2)(d) of the Extradition Act 199972

[5] These gquwue Stei osnosmer i ssues of gener al [

criminality is required in extradition b
whet her copyright infringement by dissem
an extradition obflkente, i sasndehewmienéed und

procedure in the Extradition Act 1999 ( E>

B THE ALLEGATI ONS
The Mplgaad business model

[6] We here explain, by reference to the

i said tokéddhave BBocept where otherwise not

include all the websites and businesses |

4 CA493/ 2017 for Mr Dot com, CA494/ 2017 for Me s
CA495/ 2017 for Mr Batato.

5 The judicial review appeal i s al so tunQoeur tCAalt2 7
NorShhore is named as respondent in these file
appear@mtcrmsnn Vv District CE302+t 201lt5,No2& hS eSphtoerme
( Mi nouft eMi | I er J) .

6 CA511/2017.
7 Ortmann v DistSho[t2eChaulr tNAHC NoO 1t h[ deci si on of K
8 HC leave judiymant [ 4@8ove n



i tself and Megavi deo, which we discuss

Megacl i ck, Meghpr xsanhdsseveral ot

[7] Megaupl oad provided file storage for
of service provided that wusers must not

they were responsible for anyone el se v

i ndemni fied Megaupl oad against l'iabil ity
music, and other types of files such as ¢
[8] The United Statesd case focuses on mo

how il es were ApMegaep|l aad ss®aredoul d ur

i's t at a DVD owner 6s | icence does not e X

h
f

had been 6rippedd from a DVD oBtatbebdbwtcae
h

the f

(. flv

)
browser without needing to be downl oaded
d

il e with tahde wowhbldi cc.ojnveMdgauplaond st
file. A file in that for mat can

aroun the worl dedi nol ttdengtateenpf| ¥cagi!l

[9] When the file was uploaded it would b
MD5 hash. The user would be provided wi
permitting the user to access wihbhat afniyloa e

could not do so on a Megaupl oad site.

[10] A movie stored on Megaupload could be

website that shared Megauploadébés databas

Megaupload |l ink coul dbuitewhiety cvioal dhaiot k
infringing movi es on Megaupl oad or Me g
Af remdo a@feneseant ed content, much of it al
wel | as trailers and dembst éreel y aMagdaip
search capability but it was for interna

Megaupl oagpavig oOhimodinkingd websites tha

Sof,cerxampl e, a member of t hae gp uvbelni cmowhioe w

® Megaporn was n

a d Sexupl oader fOr0o6m alnudn eMe2g0alp5o, r
from November 2 8.



search for 1t on an internet br epvasretry anc
websites that offered URL | inks, shared b

stored on Megaupl oadds servers.

[11] Upon clickingwen woullidakbethekenet o Me
presented with advertising, from which N
could watch 72 minutes of thé& mooviees faare
usually 1l ongem® tthheanvi72vemt omotud sdc thaasvee a p |
subscription from Megavi deo. The United

regi stered users made use of their accoul

[12] Until June 2011 Megaupl oad rmran d nr evasr
or premium subscriptions, for upl oading
downl oadi ng. The United States says man

were copyrighted and not otherwise freel

As mal | proportion of wusers uploaded many
these users were | ocated in countries wi
For example, a person known as TH upl oade

201He received reward payments of more th
1200 dtoawkhe requestmo.nt hl peonedsi knks creat

more than 10 million downl oads.

[13] Megaupl oad experienced enor moutshegr owt

business earned revenues of more than US

for four per cent of gl obal Il nternet tre
systematic infringement of copyright and
USD 500 million.

[14] To save storage space on the servers,

deduplication. When a user uploaded a fi
a file already held on its serverstibegca
file), Megaupl oad would not store the fi
existing file. The United States case o0

i's that files were treated as udemrtifadle.



|l &not her copy of the same movie was upl o

or even if a different rip of the DVD w
computer, it would be given its owmre MD5
the time of its creation and other aspec
hash would vary from the earlier rip.

[15] So, according to the United States, fi
were usually wuploaded by bDheedaméf ushe
Somesers uploaded the same fi-d@wmamequ a gne
from copyright owners. Each upload woul c
to the public on |inkingtwabsitthées. prdltes!
how multiple copies of the same copyright
servers, and also how a single wuser cou
t hipmadty websites) to the samasti,ltehat Td
many users upl oaded many different rips
Megaupl oad would only assign one MD5 has
approach thegwhoonkquestakwas appropriate.

[16] Copyright owhteed Shatde Wery frequent
take down i nfridmogvinn g oftiilces . wouA dt dlkdent i fy
and their protected files, assert that ¢t}
the recipientds supecioffy tthioste tfhd enoti ce
relevant provisions of the Di%aintdalr eMjiulilree
the recipient to expeditiouslynireendv®&t @atre

mai ntains that Megaopdoad died enhong or C

infringing files. Rat her, It woddwln si mp
noti ce, |l eaving the filrei taced eStsatbd € oh ar a
practice as deeptlianmdg,s waiilndg ai ne t Apt It
practice, well known to copyright owners.

argument before us.

 Digital Mill ennli7wsnC CQADHLYOr4i 044nit0, 8A1cat 1,4 1,5 1,7 0,1
12011205,i133R21 28 USC A 4001 (1998).



[17] Megaupload also all owed userfpatoy emb

websites i f wsesrnd epr owithhed RtiLhds nks to t h

have made it easier f oparutsyervee ik si tweas.c h TWh
said to be i nrcotntsloastt evetg awiptlho atdh ewas a mer
file storage service.

TheniUtSedtcdhaar ges

[18] The charges are found in a supersedin
6 February 2012. They are brought und
Di stCroiuctt for the Eastern DistriBcthaf g¥isr ¢
al | brought against the four appellants

i nvol ved in the business: Mr Dotcom was

(through other entities he also owned (
Me giadbeo Pr t Menn was the chief technical 0 |
Megaupload) Mr van der Kol k was the chief
Megaupload), and Mr Batato was the chief

generaadtvienrgt i si ng.

[19) The charges all ege:

@ conspiracy to commit racketeering (

() conspiracy to infringe copyright or
(© conspiracy to commit money | aunder.i
(d) using t he proceeds of criminal c

i nfringement of copyright by distr
Tak(emount 4) ;

e) wil ful i nfringement of copyright b
of works worth momsert badayy 2pLBM00 ds
(couiBt)s @and



() wire fraud by devising a scheme t
copyright owner s i-chavon bredtiieove sngh ac
complied WwWilBh,(eaeht al |l egi ng a sepse
23 Novembemd2@D August 2011.

[200 Each count must be considered separat
doctrine of special ty, which is reflecte
extradition between New Zeal andZaatande |
iUnited States TYtehaet yBnbiattetdh e mTyeahw)ge a
person with only those cri m&sHofwenwewhi ¢ m
company wittweGbkebeftwiwhhcbobast encapsul
t hheppell ants are criminally responsibl e
CouniBsa#tl ege specific instancei$83oaddnéssi
behaviour that gave effect to the cconspi

of fences such as racketeering or wire fr;

[21] We address the counts in detail bel ow
consider count 2. Count 2 charges the aj
di stribute piraterd awocroknsp uttoe rt hnee tpwobrlki,c foo
accused not merely of having joined the
commi tting an offence but also of having
are particulAti sietds ahte almetnygtthhesc®napbn th
Megaupl oad was designed to encourage and
sheltering behind a pretence that It w a

t haeppel l ants put it, fAa dumb pipeo.

1 Section 30(5) of the ExtraditiontActcolne9ialsl a
accept the doctrine of speciality. An extradi
person is eligible (s 26) and only with their
See also Treaty NeweZX¢alaandi @amd btehevedmi t ed St at
JanudOy O entered 8 Deoemid®nyde art X111 [ New
iUnited States Treaty].

2 M Cherif IBa®esin@aidnional Extraditiof6tbnietded OKf @t
Unirvsei ty Press, New York, 2014) at 538.

¥ Under New Zealand |l aw it is sufficient for tI
commi ttingR avn Gegnmedlélé: 2 NZLR 740 (CA).



[22]

knowl edge

mu

|l ustrat

ions from the ROC

The appellants stand accused for t he

of this schehROGumBmymamwiayesofewuild

ch ionf tihnte form of commutifhataiti ons among

@ They directly monigteineegstttaf Meagafvi

() The

(c) The
att

On or about April 15, 2008, via Sk
[ van der Kol k] : al most 18, 000, 000
day, and also a wopping 6,000,000
[ Ort mann]: amazing €& wow.

[ van der Kol k]: MV had nice growth
probably piracy in embedded player

y monitored wuploads by and prov
ringers:

Onor aNooovuetnib82,06 0 7vi a Skype:

[ van dexplKaitkrealtf & partifaduln

Y|
and unindictedifcattegpi a as ®c o
€ and withinU$D dadempt il 5800

rerr
W Fa

8O
oo
™ A

[ Ort mann] We aavaeg i nwgky, twerhyavleu hi m a.
an upl ohdee USDOGT d i mudl tbiyp a factor
10 até | east

y wer e awar e t hat Megaupalblygbds
ri butable to infringing content:

On or about October 7, 2007, via S

[ van der Kol k]: maybe we should aul
on Megavideo that are | onger than
than XXX views or sometbhng becaus
piracy that is being embedded & \
|l egit and I onger than 30 minutes a
ti mes

14

A fuller
modi fied

them easi er to rede, skaumte.

I i st of examples i2 hoiUBdBBRh tHWwe HGaEv
the formatting and typography of these
the substance i s



(d)

[ Ort mann] : what we can indeed do

6t emporarily not avautdabl ahemt at e
Anyt hi ng wihat dshelneghiet unbl ocked per
rest will go to deleted.

[ van der Kol k]: yeah but 99.999% w
é

On or about January 25, 2008, Vi a

[ Ort mann] : he [an wupl oader] probab
files in his account.

[ van dler nkKoosltk | i kel y, thatdos the Db
progdwear e making profit of more th:
files. So either we should just |
everybody, or stops spumd nygi trte wtah ids «

rewards paymentb&ivrermyangener ous?

[ Ort mann]: yes, but only for those
sal es :)
é

On or about March 7, 20009, via Sky

[ van der Kol k]: if copyright hol de
big our business is they would su
agaiimnst they have no idea that weod
profit every month.

[ Ort mann]: indeed.
They monitored the quality of infr
higdefinition copies were availabl e
On or about March 3, 2009, via Sky

[ van der Kol k] sent [Ortmann] the
term A1080p0d in the Mega database.
to dedghnition video, which typical
of progressively vertical resol uti
the ppeamrad in more than 41,000 s e
[ Ort mann]: yes :) but with HD videc
mor e already, but weol | al so be MUC
é I just wonder what warner bros.
crystal cl eaof BtDher iupssu aln shtlevardr y vi d

[ van der Kol k]: yeah wil!/l be even



(e)

They sought to conceal the presence

t hat Megavideo was not searchabl e

NNoCuUuUOUS

On or about October 10, 20009, Vi a

[ van der Kol k] : theoratically we ¢
MU, remove all the video |isting s
[ Ort mann]: vyep, but even better th
harml ess stuff

[ van deyresKolbkult:abmobdt emoi Bar ml ess s
is being upé oWa esdsthdwl tMVact)i vely add
videos again perhaps

[ Ort mann] : yes, we could do that
Dot comods| i dea -lodr mfeualv i sntgu ftfh eo nsleimi
23 hours is also pretty good.

[ vaenr dKol k] : yes also not bad, but
still be harmful content on the si-
Sshould not even makmakda marbdy cf radm e
di rect l inks & embedded, no need t
[ Ort mann] : hiasmdtul baadngemtse as | o

process takedowns and dondét wupl oad
[ van der Kol k]: that we already do

[ Ort mann] : it has a positive effec
owners to search our site and send

[ vanKadlek] : but itbdés good to stay of
the front endghilloomkallli keherpipracy
through direct | inks & embedded.

[ Ort mMamen]Ji:mportant thing is that no
we have auditors letting this stuf

[van deyweKotkpht 6s. very true al so
[ Ort mahnwe haddnfouldudDMDgist al
Mill ennium Cppgtrteéeghitomctthbut wi t h

audi tor s, t hat woul d go away.

[amder Kceelsk.]Jt:r ue



[23]

() They responded -dsoewnecca a tvikkd ye n doi ntga koel

perception of | egal risk:
On or about April 23, 2009:
[ Dot c o m] sent an emai l message to
Ort mann, and Bencko, anot her me mk
conspiracy] in which he compl ai nec
URL | i nekds idnelreetsponse to infringeme

the copyright holders.

[ Dot com]: I told you many times no
reported in batches of thousands f
would say that those infringement
6014p0DDNks would fall/l into that ca
we | ost significant revenue becaus:i
é

On or about April 23, 2009, via Sk
[ Ort mann]: maybe try undeleting th
[ van der Kol k] : you wahnts tios rsiasikd t
to mean Mexico] is just MX, we cou
[ Ort mann] : itdos not | ike Mexico 1is
Kong ¢é just for testing, we shoul d
one day, we canh excuse it as a tec|
[ van der HKaolnko]r:e Ir epfotramrs from cert a
such as VN [this is said to mean Vi

OUR APPROACH TO THE APPEALS

We wi || answer the questions on which
(@) Because Gilbert J6s answer to the
pr oiptoison t hat doubl e criminality i

bet ween New Zeal and and the United
and deci ddni wleelt IBearat euldfj nAmerw hci ac hy
t hCoesurt held that it was not, was ¢

(b) We examine t he t ask of determinin

procedure, which allows us to answe

15

United States of 28081 i Qa NZLRuIll i( IC&AD e



(c0 We then answer the first guestion.
copyright infringement by di gital
e x t r aaodfi ft e nocne .

d We respond to the speci al | eave ap
the evidence was admissible and suf

applications ought to have been gr ¢

() We decide the judicial review appesas

[24) We are i ndebfterd hios Gddrbefrul Janal ysi s a
agree are the relevant questions of | aw.
was oblig€dltmamé@doéklasw wi | | be seen, we ha

We | argely agafeet hwa tchashe,s wiitehw t he except

pat hway to extradition. That being so, \
[25] On 24 April 2018 Mr 1l lingworth QC fo
Batato sought | eiawvees & oe xftirl aed istuibom sasp poenasl s

rai sed in®@aAd27 2008t mann, van der Kol k a
CAl12/ ZIhke8 . Uni ted States urged us Weo adecl! i
satisfied CA12/2018hwimbht t s uslflrlaii egvwld rptyhld,&
it would be inconsistent with this Court

het’"&#e decline leave to file these submis:

D THE EXTRADI TI ON ACT
The statutory scheme

[26)] As just not ed,s tthheat a pmee acl Crurdel givearss nee h e t
wrongly deci ded. I't also requir€putrhat w

i's concerned, how eligibility is deter mi

% An appeal against a decision striking out seve
seeking judicial review of, | ar gedlyi,cd hreaisck aag fc |
home on 20 January 2012, together with further
initiated inDobheoli vyt DictrCatr20ddrit NZHCNG@IHBIB. S

¥ Ortmann v Unite@AB2 at2B 1J6afn vhanmreyr i2c0a1 8 ( Mi nut e of



relied upon. So iwsl amuisotn saunrdv ee/x atnhien el eic

extradition | aw.

[277 We Dbegin with the Extradition Actodos pr

The |l ong title records its purpose: At o
extradition onébmpNeworAsatandoad fConsolidat
unt il 1999 New Zealandods extradition | av

( 19Ac5t ) and the Fugitive Offenders Act ]
ecorded in s l1l12cipsotal peavirddi ftoonthbheé

-~

persons and, in particul ar, to enabl e Ne
extradition treaties. The object refl ec
reciprocal procefssmbtt aleemese¢ faittest antdh em,
by treaty, and itcidfifzentss adiitkiezens and nc
[28] A person is extraditable if accused
of fenceod against the | aw of the cegoest EE

are classified according to which of the
Theni ted States falls into pt 3, which ¢
whi chzZé&a&lwanednthatareedat i es t hat have abmheen m
Or die@ouni |

[29) I't i s necessary to set out the defini:t

4 Meaning of fAextradition offencebo

(1) In thiestAaditimeaanosi,f enwckej ect to an e

tredaty,

(a) in relation to an ekfeadéetipoami sbat
under t he l aw of t he extradition
maxi mum penalty i s i mpri sonment
l12nont hs or any more severe penalty
condition in subsection (2);

(b) in relation t alanrde q uaens to flfye nNeew pZien
under the | aw of New Zeal and for

¥ Extradition Act 1999, s 13(b); and Extraditior
Th@rder attaches the extradition treaty as a s
the ter msatoyf: tEwxattr atdri ti on Act 1999, s 81; and
Order, sch 1.



penalty is imprisonment for not | e
more severe penalty.

(2) The condition referred to in subsecti
the perswinngomnise i odfence in relation
country, or equivalent conduct, had oc
New Zeal and at the relevant time it wa
an offence punishable under the | aw o
maxi mum penalty i s imprisonment for nc

more severe penalty.

[B30] The Extradition Act expressly adopts
meaning that the conduct of the person

counttyameses have been, at the time of th
mi ni mum of 12 mont hso i mpri sonment i n
t heex t radition Act also provides that in
judicially determined.

[31] We bserve that double criminality is
extradilitonr ésatws on two centr al concepts
protection of the citizends | iberty from
does nodar cofibmi nalsti fies, by reference to
standards of domestic | aw, a statebds ent |
of its citizens and th#&ir removal to fac:i

[32] The Extraditison hfeectbéedlisto nladadpted appro
extraditi®oeanfingndesat it includes all of
maxi mum penalty. The alternative O0enumer
1965%2%Acsts a ser beB%Mstewsiplelcibféd seen, the

United States Treaty, which was entered i

9 Bassiounl?2 athd32@0 rand Ex tA aSchietaircer i n Mamtcehrersd teiro n
Uni versity Press, Ma&mBchesWerexplroersls) naot vii3e7lw as
criminalityf icsusat gpmarnyc iipnteeronati onal | aw.

2 Knowles v Government pROOUGIt JKPEBt 8Bes[@D0AMedi
and Bassi oluzniagi4 8B%6ve n

22 United States [0f9RAMer3 ciGR IMpHeytlL allUfdor ed t Sthat as
of Ameri ¢d9®7DyrR2aiSCR 462 at [121].

2 Extradition Act 1999, s 4(2).

B Extradition Act 1965, s 2, definition of dAextr:

% The difference between the eliminative and en
Shearer 19 ahbdlv3tr’3. 8



[33] The definition i s expressed t o be f
Theuestion this rai seshelil siCuwh g tnhaenref r eaast yt
classification of extradition of fences
requi rement for double criminality, or \
atreaty may reduce but not el antqd utl o mwo

permit extradition]o6ilWérmeotwurn to this poc¢

34 The term Aconduct constituting the of:
a definition in s 5:

5 Il nterpretation provisions relating to

(1) A reference ciomdubtscAaostittwstiang an o

reference tosshensactsesr obobm, by virtu
of fence has, or is alleged to have, b e
(2) I n making a determination for the purop
of the acts or omissions alleged to ha
must betda akeamoumt and it does not mat:t
|l aw of the extraditidon country and Ne\

(a) the acts or omissions are categori

(b) the constituent el ements of the of

[35] It wi Il be seeActhbcubesEgnhratdetiohna
acts or omissions and specifies that the
stateds offence and a Neoe nZterad da nadp porf o eenic
that the extradi tdi onmotp roovceers sy itse cphrna cctailc, al
t hat mi ght arise if the relevant of fenc

perfectl?®d identical

[36] Part 3 of t he Extradition Act may b

Or dieRourftilt may at sodebde -tteoxatnyn count ri
Or die@ounci |, and in that case the order
conditions, exceptions, or’ qualification:

% Edwards v Unite[d2®aalteds MALRMRI (@A) Lto nindh]w,e a
of AuptiP8bjal’59 CLR 1 at 17 per Deane J.

% Extradition Act 1999, s 15.

27 Section 16.



[37] Section 11 deals with constrse¢teiromgof
the Extradition Act, including the court:

in force between New Zeal and and the ext.

11 Conrsutcti on of extradition treati es

(1) I'f there is an extradiZteiaona ntdr eaantdy ainn |
extradition country, the provisions o
give effect to the treaty.

[38] However, no treaty may be construed

including importantly s 24(2) (djustwhbiech
satisfied that a prima facie case would
constituting the offence had occurredo i
a particular function o#® power on the Mi.l

(2) Des piuthsection (1), no trefaty may be c
(a) section 7; or
(b) section 24(2)(d) or section 45(5);

(c)

ubsection (2) (b) or subsection
i nclwmhckirmg t hose provi sions ar e
secdPdn or

~ W0

(d) any pornovdesnferring a particular fu
t hM ni ster or a court.

399 A request for extradition wunder pt 3
t hMei ni ster. 't must be accompanied by di
being an ardraswrwanreantdepmsi ti on describi
and the conduct Joinmsttiltiug i mays @& hteh eo f Treeate)
the request shall be accompanied by a de:
the facthsepfthbetext of theawpptetiabieg
ffence and prescribing the puni shment

0

proceedings, an arrest warrant i ssued b
according tore¢ehheedtaiwsg odt athee woul d just.
c

ommi tta®l forstfomlthe Minister to be sa

2% Section 11(2).
2% Section 18.
% New Zeiddndanced States Treaty, art X.



beenmbBe. Mini ster may then ask a District
here and tdhe g adigfe tmaegre are reasonabl e ¢

extraditable and the Jcdfence is an extral

[40] The Extradition Act provides that the

the person is eligibl®3 T TeorCosutr ggrokesr afbm
conducting a committal hearing under t he
survives its r&peal for this purpose:

22 Power s of court

(1) I n proceedings wunder this Part, exce

t hAst or i n ardeguwlnateirdrsecmi on 102,

(a) the court has the same jurisdicti
conduct t he proceedings in the se
proceedings were a committ al hear.
an indictable offence alheged to h
the jurisdiction of New Zeal and; a

(b) the following provisions apply to
applicable and with the necessary
(i )Parts 5 and 5A and sections 203

Summary Proceedings Act 1957:
(iiPartsgscdpt(esections 9 to 12), 2,
Act 2000:
(i itihe Cri minal Procedure (Mentall
Act 2003

[41] The appellants have sought a stay of
process by theildmetSeodG&niettbaels . Suplrreme Cour

t hat a court has such i mplied powers as

3% R v Govermeil b Penson|[ l1EX1pa2teRCi9R8idh#HELRIi nt 9
anMcVeyab®dYeaib1591 8per La Forest J.

2 We record that dequlalyl efgegrtoaandlse f@r i ssuing t
been struck out in the High Court and an app
SeRotcom v District €&€bbo&ée at North Shore

3% Extradition Act 1999, s 24(1).

% These provisions survive for extradition purpo
been abolished under the CtimhnAttPiB6B6B8duse2A(t
this proceeding was commenced the Extradition
changes however.



admi ni stration of jJjustice within its jul
staying proceedi ngrsoddawe saabcucseep tt hteh act o usrutc
powers may be found i n Buj2&k o ReéepulEXita a
this Court found that the District Court
Avelriymi t edo jur i sPdoilortcibonr deasei bedconduct
woul d plainly be an abuse 3Thé¢ h@oldDitstnmeijcé
a sSubmission that the jurisdiction exten
hel d 0% eArnsde di®rt cw mUn Bt atles ofDoAmemi d&SC)
t hSsupreme Court recognised that extradit.
t hat were necessary to protect their pro
al beit the majority coatliusedetihmtthat @a
power to order discél osure) was not neces:

[42] El igibility issdepepmoaoessby a four

@ Step 1: the supporting documents su
for extradition must boeu rpgr. o d ulcte dwit
recall ed that these describe the co

of f é€nce:

(a) the supporting documents (as d
18(4)) in relation to the offen
to the court ; and

The Court muasny adtshoerr edccoedwment t hat
be produced to it. The Treaty envi
aboveé¢ 3awl I | be producedthesiealciegitbh d

determPnati on.

% Siemer vGeSoe[rRabll Bdpr NZSC 68, [2013] 3 NZLR 441 ai

36 Bujak v Repu[b2Dioc NozZfCAP BI9&2nd [ 2008] 2P oNZLcRe 6v0 4D a
[1993] 2 NZLR 526 (CA).

s At [66].

% Dotcom v United 20tladt]e sSNZoSC MAmie,r i[c2a0 14] 1 NZLR 35
and Blanchard JJ andDpe2e2odoh.p&Sc)Wi |l liam Young J

® Extdiaion Act 1999, s 24(2)(a).
0 New Zelddnanded States Treaty, art X.



(b) Step 2: the extradition court mu s

extradition offence:

(c) the court is satisfied that
of fence in relation to the extr

(c) Step 3: t heuretx tmadti tdeani c¢e t hat th

commi ttaf® standar d:

(d) the court is satisfied that t h
given at the hearing woul d, acoc
New Zeal and, bud subject to thi

(i) in t he case of an person a

extradition offence, justify
t he conduct constituting t h
occurred within t he jurisdi

Zeal and;

d Step 4: the extradition <court ass

discretionary restfictions on surr e

[43] We observe that at step 1 the request
to the Minister must be produced but the
t hem. The court uses the documents when
2i4 .

[44 We have noted that an extradition off
under the | aws of both countries. At st
i nquire into the requesting R{AdRaewvwazf e n c ¢
vGovernor of ,Brihet oreqRiireonent that the ¢
requesting state serves a AdApurely pract.i
person who cannot be*tReispdnisn bt héhyedowest
requirement rests with the Minister, who

before asking the District Court to issu

4 Extradition Act 1999, s 24(2)(c).
2 Section 24(2)(d)
4 Sections 24(3) and 24(4)

4 R (Falwwaz) v GovernpRPOO1] BUKKtoG6G9Pr[2g6eaz2] 1 AC



the court examines the second | iwhb cdhf t h
the person is accused would be an offence
the person from what Lord Millett descri
juri sdiiwet irenarn to [thiswhempide dleil ogv witt h

[45] At step 2 the court also considers an:
because, as we explain in sekstegdehioset
may preclude or qualify extradition for
of fence.

[46] At step 3, the committal standard in
evidence, i f accepted, couldriremsohabagt
def endafftTéhsi sguisl ta question of judicial |
court must recognise that in all/l but the
t he tr idelreroef, ftahcet r e g WBetsotcithdge sw haettehbesr ceowir
credible or reliable and to d¥Wer menher hh

to this topliZwhehowe ade thgr mii tat itchre of el i
t RROC procedur e.

[471 Step 4 concerns restrictions on surren
if he or she satisfies the court that s
(discretionarny®Sestiioonti7ohsstappmportant
political character of the requesting steé
or oppressive to surrender the person wh
been madetihn badtoba® much time has passed
commi tted. These provisions establish ar
abuse of extradition process by the reque
does noat tadp sl yx aise. | ho tt cheem Dii st a k ecd sCo8u,r
it would be unjust to surrender hi m bece
applied to him ?mutt hthadnidc¢leali nftw@wdassnot

%S At99] .

% Police ab®Pean 529.

7 Parris sGeAtefirzadld4ly 1 NZLR 519 (CA) at [14].

4 Extradition Act 1999, ss 24(3) and 24(4).

¥ The f | Dye paix

udg isteintel t | e ment doctrine i PDohebm
i 7

f wl
Sol i-Béenenm2a015] NZHC 1197, [i2ab6] daNABRT7229 at [ 1



t haeppel Iparnetfserarlilng to invoke the implied
to this pofi 286 ]wbkkeowdatl ing with the st
compl et emtess st, havte mmnder s 24(3)(b) a persc
satisfy the court that surrender would n
but that provision is subject to s 30(2):
a manydarteosrt ri ction on surrender th¥t is i
The appellants did not invoke s 24(3)(b).

48 The United States has been designat e

meaning that it may rely onuste2%,t aht ehy
aROC for purposes of commi ttal, t hough i
evidence in addition to the ROC. We obs:
expedient process is ohe of the criteria

[49) The ROComusatin a Asummary of the evide
surrender request and fAother relevant doc

having the status of a prosecutor or i nv:i

25 Record ofbec assueb nmatyt ed by exempted coun
é

2 A record of the case must be prepared
a prosecutor in an exednpted country ar

(a)a summary of the evidence acquired
the sufrehdepebpson; and

(b)ot her relevant documents, including
document s;

[50] The ROC is admissible if it was prep
prosecutor, the evidence has been preser\
per son having control o Vetrh et hReOC d edciisscil oc

% Extradition Act 1999, ss 24(3)(b) and 30(2)(ahb)

5. Section 17(2).

2 Section 2p€eBAPN maAhebe the principal law of fi
del egate, or a person having |l awful control ove
taken of the signature: s 25(5).



itaeis

tence of evidenceo that suffices ul
53

person>on trial
(3) The record of the case is admissible

b 9

(a)an affidavit of an officer of the i
prosecutor, as the case may be, st
case was prepared by, or under the
that prosecutor and tha&atfaeameueei den
in the personés trial; and

(b)a certificate by a person descri bef
that , in his or her opinion, the r1e¢€
exi stence of evidence that is suff
exempted countayptoseastion in that

[51] Par
Not abl
(a)

(b)

(©)

(d)

[52] |

f

—+

9 of the Extradition Act contain

y .

s 74 all ows an extradition court t

show that ss 7 or 8 apple,ralfi d&thlee ;c

s 75 deems depositions taken over

conviction or ot her facts to be adrt

s 76 provides that without | imiting
contained in a dbBpwsiZebbantakenadm

evidence of a fact or opinion that

s 78 provides that courts must t al
judici al seal s on certain reques:

aut henticati on.

It frsosn ®he gpble for surrender, t

extradition offence or of fences for whict

advi

ce

to the Minister along with the ev

provi de twiet hMisnuicsht erreport as it thinks fi

% Section 25(3).



personés>* @beemiisomict Court has not yet

pending this appeal

53] I't is then the task of the Minitsoter t ¢
be surrendered. Avail able grounds for
personal circumstances and the existence
[54] 1t i's necessary to outline the appel

mai ntainighatCouhe EHould not address the
deficiencies in the District Court proc
appreiaght s, consi stent with the status of
proceeding ond yto ®AheaHpeh!| Cbuet on a qu
caseatappeal s may not be brought on the
exclusion>®@fheeHi gaanCo®Urtos powers jurisd
in s 72, which alel,owsontfhier nCoour ta nieon dr etvheer

make any other order affecting it that t|

72 Powers of court on appeal

(1) The High Court must hear and deter mi ne
l aw arising on any case mopapesmiftitecd t
foll owing things:

(a)reverse, confirm, or amend t he det
which the case has been stated:

(b)remit the determination to the Dist
toget her wi th t he opinion of t he
determination:

(c)remit the determination to the Dist
that the proceedings to determine w
for surrender be reheard:

(dymake any other order in relation t

thinks fit.

(2) In hearing and determining the questi ol
any case transthitted to it, the court

 Section 26.
% Section 68.
% Section 69(1) (b).



(a)must not have regard to any evidenc
was not before t he District Cour
determination;apmeal ed agains

(b)may in the same proceeding hear and

for a writ of habeas corpus made i n

the person whose surrender is sough

We draw attention to the | egi sl atcieomds | i
evidence that was impYoperly included or

[55] Under s 73(3) the High Court need not

in error if it considers that no substant
and the det erbnel nuapthieolnd :ought to

(3) Despite subsections (1) and (2), if an

that a person is eligible for surrend

there has been an error of | aw, it ma

or amend t hei nderteesrpneicntatdafonwhi ch t he ¢

stated if it considers that no substan
has occurred and that the determinatic

[56] This short survey of the appell ate |
Hi Clourt may have regard to the substant.i

its powers are wide enough to remedy any

[577 Thi s Court os power s on further appe

Summ®ryceedi ngonAat .quesppeanl of | aw i s by
or, if |l eave is refused, this Court. The
by reason of gener al or public Iimportanc

this Cour tThfiosr Qloeuwritsihoans. t he same power t
that the High Court had.

[58] We conclude this survey by noting pt

designated countries but does not present
t heextradition court must decide that the
person may not adduce evidence to contr ac

i n conduct constituting the offence for w

> Sections 69(1)(b) and 72(2)(a).



concerned with the interpretation of the:
|l egi sl ature has created a statutory ©pro
designated countcriemi halti retly nsadagwitbif g
an extradition offence under s 4.

I nterpretation principles

[59] We pause to note some relevant princi
analysis of the Extradition Act and the -

@ 1t is a principle of pxnpadive oappnra
i's needed to ensure the extraditio

The Extradition Act Ptself expressl

() I nterpretation must be cognisant of
1990 (BORA). Extratiet BORAdoéghhot
trial, because the trial i's a mat

demands t hat t he domestic cBurt f c

However, it does engage the |libert
under pins aecniufmbcer B®@RA srpi ght s, suc
freedom of movement, the right not
and the right® to natural justice.
(¢ The Extradition Act states that it

any rel evamnte a&txy,r aad®taaniametahdey Tnroetaet dy,

al so be given a genferous and purpo:

% Section 5.

® DotcgoSnt), adoate [N115] per McGrath and Bgdanchard

% New Zeal and Bi l of Rights A®Dtot (@), , s dBeg M2
af 118] per McGrath and Bl amngc hJaradn dl J[,2 8[12]1 2pje rp eG|
Ferras v United036aB8€EE 88, AMBODBEA] 2 SCBR TFaudi
and MRasuhworth AMagna Cartabds Legacy? |l deas 0
Neweal and Bill of Rightso (2017) NZ L Rev 597

88 Extradition Act 1999, s 11.

2 Edwar dasb?bae i 28] .

I
a
0



The Extradition Actods |l egislative anteced

[60] I'n our opinion the Extradition Actos i
an understanding. of News Zpnéedaedéssextradi

directly to two Acts of the Westminster

(@ thEextr aAldtt ilo&dn70 (I mp) (1870 Act), wkt
requests from countries outs®%®de the
and

(b) t hrugi @kf enders Act 1881 (I mp), whi
requests from British colonies or

they formed part of a si®ngle state

The first of these statu96§5 Appl Waddpas Ne
the second until %he 1999 Act was passed.

[61]] The 1870 Act contained an express dou
Il nception. An offender could only be ext
to one of a sshetoflfiesntceswsf iEANn @ schedul e to
conduct alleged had occurred wWY¥ThenAthe
del egated t o t he executive t he power 1
Or dieRounci | . Retipkeingat hdepegated | egi
antecedent | egi sl ative authority interf
| egi sl ation expressly authorised additio
country might bnedifitsiudon se,c te xtcoe pstuicchn sc,o0 and
deemed e¥peddedt pl ocGowampn meé mtedofi nt he Fed
of GevmSovyti h®tadi s

Since effect may not be given wunder the
conf or mi tpyr owiitsh oints s one finds t he mai n
8 Extradition Act 1870 (Il mp) 33 & 34 Vic c¢c 52.
4 Fugitive OffendersViActc 1881 (I mp) 44 & 45
% Extradition Act 1908, s 2; and Extradition Act
% Extradition Act 1999 s 112(2).
% Extradition Act 1870 s 26, definition of #fAextr
% Section 4(2) Section 12 ofmatthee iFfddiyt ii e n@fi fceal
® Government of the Federal] RepablAC Dbf( Kle)y matny2 4



reflected in the extradition treaties; t h
expressed may not follow the precise worc
may al so contain rmhester ipctoivo e dad di ttihen alc t

[62] | Re Nei IlLoerd Di plock returned to the t
not expand upon the 1870 Actdés | ist of «ci

but could i mpose additi dnaflugliitmivtess upoomm

concé&fWee dnote in passing that s 16 of the

nomreaty countries, i1Is in similar terms.
[63] New Zeal and enacted its own extraditd.
the FugitivecoOftfiemuwed st Acapply tdl Commo
The965 Act authorised its extension to t

specified that any treaty was to be reat

Section 2 definecdedanasinextradition off en

I n relation to any f orcemigsns icoohufnwiriyc h ,me an
occurr e Zeml| da d, woukdi mes odces corfi btelde i n
Fi Sshedul e atnad twhhiisc hAcatnjoloeh f encesodesafi be
in the extradition pueashawi ehammcdhahatouoou
al so includes conspiring, ratttreaenpt aatg to

such an offence.

64] 1t wi I | be seen that the 196y Asitngnt
enumer ative approach, |l isting in a sched
the alleged act or omission was to be g:

Theefinition also provided thatbaed extt &
relevant stateds extradition treaty. Tht

of fences for which extradition was avail

[65] The definition colours the meaning of

treaty @ndstle Act had been applied to tt

Except as provided in subsection (3) of t
this Act shall be read subject to the ter
as to give efketer ms.

” ReNei l[99B4] 1 AC 606 (HL) at 616.
n R v R198F%] 2 NZLR 242 (CA).
”? Extradition Act 1965, s 3(3).
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[68]

wi || be seen that this |l anguage i s es:

The direction that the 1965 Act shoul 0
not be taken to overrideThat defsonibed
definition expressly established how
radi tion of fences. Wh e n applied to
ordingly recognises that trhdei ntarreya tuys ang
bject todo need not connote that one t
context, that the ©Ofe mayebpreffectted
this example is to avoidhwhae wdedli di o1
restrict t hteo sa asttuatoernye ntnjoufncpriiommci pl e
e to have been Parliamentds intention
ance of s 3(4), i n wheinc ht ol etghies | partiinvcei
posive approach is required in extradi
| anatory note to the Extradition Bill,
1870 Act but addrhe sass ctehret anene dditfd i tcru
ences into their New Zealand ed*uival el

New Zlbrailtaendd St ates treaty

The New iXamalte®ndd St ates Treaty was give
an Ordlert hat Coomkieff &dtt orec8 tlkesc d himdr
ire to make moperafifectifoe theimecop

enders andndtmadords in art

Each Contracting Party agreemstanerstradi!t
and subject to the conditions described
territory who have been charged with or
mentioned in Article 11 of this Treaty ¢
ot her .

Arti cloenpr i ses a | i st of extradition c

t hhe9 65 Act . Li Mdeestcme b6 fAemnceist in wha

73

74
75

mma @

A GaBldaheekr Ldvwe dPi t@tlonaedy Thomson Reuters,
tion of fisubjecto.

i i oil)Bi(ldx pLl9a6rbait{o/r5y not e) at i

i i on

y a
fi
tr
tr (United States of America) Order.

it
dit
dit

X X 0o =
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Afgenerico ter ms, using fAgener al terms at

defin®tions.

[69] Artil &l @rovides that extradition shal/l
found sufficient to justify committal f ol

Extradition shall be granted only if the

to the | awheofe tthhe pleacseon sought shall be
his committal for trial i f the offence

committed in that place or to prove that

of the requesting Party.

[70] Article Mandeter yutestrictions on sur
with those found ““iWwe tdhrea WE xattrtaednittiioonn tAoc ta

which deals with | imitation periods for |
[ 15[716 2]
Extradition shall not be granted in any o
é

3. Whenprbsecution or the enforcement of
has become barred by | apse of ti me ac
requesting Party or would be barred by
| aws of the requested Partny ihtasd t h (o
territory.

e

[71] Article I X further states that the ext

that Mofnitsher | i s to be made i n accordanc

The determination that extr ahobiutlidomrbased
should not be granted shalll be made in
requested Party and the person whose extr
to use such remedies and resources as ar e

% Re NeilavedwmeanTltbel5l.i st in the Extradition Act 1¢
statut e. However, under s 101B of the Extradi
now deemed tion beha nNéiwhdd &ldansdt at es Treaty. !

applicabl e[ 8[01 %42 2[a%3B0e]lh b W.
" CompBxeradition Act 198BYni tsed ; StaamWke NeTwa eZeetay Ja.ndlr



Extradition i ne pr@a&i iAcet uannddert tenh Treaty

[72 Such authority as there is under the
t hat doubl e criminality wa s required [
FoaxampRe, Transwheeer t he United Sotfates s
Col ombian woman® brsd€agrofhd@nhedsin 1982

It is not in dispute that at | east some
as defined i n tamael NdwlcdemnliMeaivee Aecdl and wou
be dradgi ng efffi mredes nas d0 of the Misuse o
Act 1978.

[73] | Mewes Vv -Getnteorramley 979 case in which it
not dictate that authentication requirem

the Act, CHilwell J hel d:
I't avoslrprise me if the cons hlerteuattiyon al | a
of 1970 somehow amended the 1965 Act of
Altlha3t(4s does is to enact a rule of cons
ful fil ment of iiomtserrmathieanalhambltihggatr ever s

[74] 1 M6 Cunha v Uniat elddQStuaHtiegstheci si on deal
di fferent definiti oSntsatcfs d ocadvw nayn du nNdeemr Zlema
bef ore and after homosexual | aw96=fAcCm) ,
protected do% bSleect ¢ ominmisnal)i,t ywhi ch was no
provided that an accused could not be ex:
with offences that were not extsreadiitt iuosne
the term Aextradition offenceo, s 5(2) ma
a person could only extradited to the re

mapped to New % eal and offences.

[75] | Yuen -Kwwo kv HdSmEe &doamigni strati ve Regi on
Republic oaf 2@0h0ilnadeci si on, a Full Court

di scretion to refuse extradition on huma

® Re Trarfslosdt2durl NZLR 700 (CA).

oAt O .

8% Mewes Vv -Getntepriafl@é 9] 1 NZLRi66488. ( HC) at 665

8 D6Cunha v UniteHCSNaweBl gpmoAmhr M24/ 97, 24 June
2 At T12.



the District C®uFotr otrh,et WCeoiuMhtn J s t@afrddr ved
(neWwl of the 1999 Act) contemplates that
explaifing that:

The process which s 11 of the [1965 Act ]
t hought of as reconstewmctibniefi hhendcst
t ter eaty, to make it consistent. The str
basic principles of international l aw t he
t hat a state cannot i nvokeo ipesr fionrtne ran a |
treaty.
[76] However, t he Court was not t her e CQ
extr aadfifteinocne and its relationship to tre
all ocation of functions between ¢ hreowour
S 11(2) (d), which preserves from overri

function or power on the Minister or a ¢c

unlikely since treati®s seldom address s

[77] 1t i's conveneenhhatoimotédehéoll owing

Edwards v UndeedtBeafl®899 Act and expressl
on the question whether s 4(2) and its

Newealialnd t ed SttaTlkee tnie@an yin that case
Uni Bedtes ocbasgrti adl suffitdhiednt | vy Corresctg
nowar chaic treaty offences of | arceny or ¢
emphasising that treatriads mawnanterb e nidn twa rt fhi
of bringing serious offenders to justice
extradition treaties partly because they
definitions may alteUni aed 3Sddieg itHhaa be

must incorporate the | %w of more than 50

83

Yuen -Kwo# v Hong Kong Special Administrative R«
[ 2001] 3 NZLR 463 (CA).

8 At [16].

8% At [18]. We do not need to deowiadye swhlelt hefr |
ExtraAddtt i b@99 operates should be revisited in |
di scussed in this judgment, but we observe that
to the Court.

8% Edwards v Ui tAepé raSoc@abtecasn [ 1 4] .

% At [[259]] .



Parliamentary history of the Extradition

[/8] As we have already noted, the Extradi
to define extr aedkiptliaonm tofrfye mcoetse. t oT htehe EX
t hat this was done so the |l egislation n

credted:

This | ist or fienumerativeo approach i s nc
outdated. The mowrd easedhappebiamhnati veo
instead to describe the offences for whi
reference to a minimum penalty. The main
reduce the risk of offenceschheiamg itmadver
all ow any new offences that are created
automatically regarded as extraditable of
[799 The note also explained (when outl i nji

of fences) that doulb®let caomtiaiadd tiyotihi nmgeq
thBei |l 1 was intended to detract from this
that the executive branch might override

it reinforced the&éemeed for a Abottom

While the Bildl aims to ensure that al |l e
expeditiously, it al so sets a fAbottomlin
extradition may occur. This helps to pr
human rightbke pgéewveontihatt hreatened with r
of a state where he or she has committed
[B0] The cl auses t hat became Ss 4 (1) an
Sel@ammi ttee stage. The Report of t he

Commidxpmpleai ns that this was done to cl ari
t he <StTahteutRee.gul ati ons Review Committee ha
to |imit any power to amend®tThe statudteé I
provi irensdewi gned, the Select Roemmet alee
principleo that the Extradition Act was t

8 ExtraditionilBi (lexpdadatdb4g note) at iii.

8 At iii and v.

0 At i

% Extraditiibh Bsélec¢tlda6ommi ttee report) at iii.

2 Letter from Arthur Anae (Deputy Chairperson, Re
(Chairperson, Foreign Affairs, Defence and Tr
Regul ati ons Revri advi tCioanmi Bitlele: ( EXxtAugust 1998) a



deal more comprehensively with the ways
t haec® .

[B1]] We cdrecltuhat nothing in the 1| egislati-
change existing |l aw regarding double cri
negotiators rather than the courts woul d
t hought compkelmy seot he principle that dc
l'i berty of the subject. The change to tfF
by the adoption of an eliminative appro
|l egi sl ationpadtdsecfuobhh&rom treaty overr.i
treaties must be read subject to subss (
mandatory restrictions on surrender. The
treaty faoadecratieand ministerial function
s 24(2)(d). Culhliisndméd ngs us to

E DOUBLE CRI MI NALI TY I N EXTRADI TI ON
NEWEALAND AND THE UNITED STATES

Cullinane
B2] I €ul | tm&nd&nited States sought extradi
alien smuggling and harbouring, al |l of f

Austral asi an truck drivers enter t he Ui

i mmi gration | aw. heTher gudetsiconvewds ewt r ¢
Thei strict Court held the appellant inel.|
on others. The UnCdwerdt Swad edidos mippead. t o

B3 The High Court had fol |-mpavetlt tt heofikdt ¢ tad
to establish a) requesting state offence
c) treaty of fence) . During argument ,
Newealiddmd 8edtes Treaty classificatitboe re
double criminality requirement. Further

counsel for both parti el mgtrlee dr @ haltt ,t hteh

Bseéledtld6ommi ttee report) at iii.
n [4].



not have the benefit of the t htoor ocuoglthn saerlg,

and partituiagwgrMh, in Chustdaseeas®wWast

I nterpretation

B4 The Courtdés princiopal reason was that
s4 of the Extradition Act isBOoBUbfjeelftant
I't followed that if the conduct I's an of
requ’ wedh the benefit of full argument,
under the 1965 Act, which combaienedi mana
was required and treaties were incorpor a
further restrict extradition, and we do |

from th%t policy.

[B5] We find support fofddur wbhorodbdl uslilpnot Bc
and requires that the prima facie case b
the conduct had taken place i nCNéWwj]Daalear
i n which sufficiencsyueof reevg uiernecde twhaast ntoht ¢
down, confining them to an affirmation 1t}
appiBut to confine the paragraph in that
conduct constitutingéthenjZebéwatdohadi oc
paragraph provides separately that the e\

of New Zeal and.

Simplicity of extradition process

[B6] The Court observed that it i's unli kel
of fender uthe Treaty is not also an offe
Itol l owed that the princiopal consequence

extradition process s made considerably

% At [ 5a&nd [[BR] .

% See al wvwadda.l]

% Culljnabhbdvean [65].
® At [64].



[B7] There is force ith asherset @d oplosv & iioth si, ¢
to delegate authority over t hoenldye faipnpirtoiaoc
need not simplify the inquiry, as this <c
foatep test t het asxkt riasdiitni opnr icnocuirptlées si mp |

expertise: it decides whether the conduc
the el ements of a qualifying domestic of
satisfied, busedti hsgesenbl ytexmseand se

out any offences ®hat the treaty exclude:

[B8] By <contr astn, yt lag ptrroaathy f ocuses the at

court upon the task of interprperteawagi It hoev &
the s 4 definition, and then upon a trea
explanation or definition, which may not
and which may be archai c. Becaa sel e me mius

the <court needs some frame of reference
(foxample) the single word Amurdero. So
treaty offences by refefdamee edarvlyy aanasrt o ¢
may al so | ead, as it has in this case, t

when definindg?treaty offences.

The Treatyds enumerative approach and dol

[B9) The Court reasoned that while tveeati e
approach al most invariably adopt doubl e
does, those using the enume®aWei vaeg raepep rtohaa

statutes and treaties employing doubl e ¢
t heex t radi ti on Act does, but it i s nor ma

t heenumer ati ve approach too,] 6if[§r6]t Ase I eansn

10 Edwar dsb@ageanRd 2Ndab seeD nai6 269%tdVeyabadgtean 549;
and G VtExt Fraodietsi on t  2aardd efdr,o @aGQaariaadcbawo Bo d R 7
a2 ansdd .56

1 Re Negi lasbecnpe ari6 1651;4 and Manl ey OCHBdsa@amdi DwaibF
Criminality in Extradiiti8dno (1934) 28 AJIL 274

2 This practice has been criticised in both Eng
juris®ioci abBlYedd2 9 MzWgyabdyeaib 25018

13 Culljnabhsgyeat] §35]0.]

[



Shearer puts it, A[t]he basic rule obseryv

is the rule off%double criminalityo.

The Treaty | amguageadnd ydoubl e

[90] The Court reasoned that the Treaty ex
connection with only one specified offen

children under the age specified Wwhl ¢ he |

criminality 1is noltheotCoeurrwi scei treedqutilreed1 9.
Supr@émer t d eFcaicstioorn vi nLfambenhei meopositior
criminality is not required in a treaty
speakrsesesdp of double criminality in con

of f efPFaasct ernotable for dissents by Butle
was and remains contr®betsthak jodgmentnrt

and we WwWhaaée¢ tblkedSupreme Court has often

Q1] The | ist of extradition offences i n al
were worcagpri sed by New Zealand | aw. Th
arltls. 16 and 11 . 29, awleirc lanwle téhxamiomc |l udi n ¢

extend extradition to conspiracy to commi
concerned, however, with the question o
doubl e criminalriglyevanmwot artthatl egueasti on.
di scuLsudéd jinlrnet s sexual of fences wupon <ch
according to th¥ llnawiosf Rlaatfilch peaH oedsssosn:

reviewed the hssbosyspkecifgang phavi behay
by the | aw of both countries and concl ud
recognises that <certain behaviour may no

st a®&sewed in thaagéighmplyheeiahgrces t

4 Shearerl9above&3d.

5 Factor v LaabeuDhelm@r(1933).

6 Hudson, 18&Hoai8 0360;1 and Shk@ratr, FabobovenuwilLaubenhe
the United States Supreme Court sememg & hteo dlbaibd
criminality rul eo.

7 Culljnabbyean [61].

8 Hudson, 18hoavtg 9289.2



criminality. I n this instance, the Treat
of consent may Zeiaflfaenrd baent df esaohneesl eUwnirtiesdd i ¢

92] Article 11.30, whi €Gunl | wansacnoenoptr i csiesdc uosfsf
agai nst the bankruptcy | aws which are p
i mprisonment . Because that penalty is |

admit offences which would kkdiexdliwhed I[E
does not foll ow that the Treaty was in
ThBreaty predates the Extradition Act an
Wer ecor d Raehater Mir QC, for the Uni telde vSa natt e s
of fence under the Bankruptcy Act 1967 wa s
charged indictably and suggested that t
presumably adopted because t he of fence

i mpri somhmeernged fsummaril y.

[93] We conclude that nothing in the Treaty
of construction of s 4retahygt dnephaesngon
definition.

Reciprocity iddini New 2S¢ altpamadcd ¥ tcreadi t i on

[94] Reci procity is a central principle of
whet her United States courts would insis
extradition tdaNdweZdaliamrd. Stlanes Supr el
doubl e criminality di d not apply under

t hleni B8edtes and "oruetatt hBer i d edsirpsel clilnfOiias  t r e
attention was drawn to naoodigdi shiasn iint ewlp

Treaty to exclude double criminality.

[95] Broadly to the contrary, some United

drawn Facempport for the proposition that

09 At 296. We note that the age of cong2éht5(a)Cal

0 Factoabd0B rneferringiAtsch bTuhre oWe bTsrteerUg | t Gd e &8t aBe &
of America (signed 9 August 1842, entered into

11 Sshearer states that, fAthe deession whstéeakpr e
Shearerl9abbvié&dh.



principle of exttr awhitdalontdeaat i @gai mught
Bri eMrFagg¢ct or happened to have been detai n:¢
not recognise the requesting state off enc
fraudul ently obtaimectaj orTihtey Snuogptreednet hCaotu
generally recognised by the | aws of both
mi ght find refuge in a United States don
relevant !l y¥?jildbloasyincaadit Ber Court of Appea
Second Circuit highlightedcathaeseda relas gr vas
of f smpea® fTihe. Court added that iat | east

criminality é ordinarilyofftmain a preregq!

The position in other jurisdictions

[96] Mr 1l ingworth drew our attention to
interpreted | anguage similar to that of
criminality was r eqWe rheadvreender Sieng r io&hd@ds
anMei I''$s@®@me further exampBRl e @ayebaeopgi oénPc
Prison, extpertHeuSenofailLords reiterated

judge is to determine whHdtemer tal'® Eaagn d st

[97] Significantly, the Canadian authoriti

Cullinafke | eUnditSegiteas eV i Malédyheal egi sl at
model |l ed on the 1870 Act, defatned famr oemmi it
in Canada, would be a crime under Canadi a
i n the Act or in the relevant treaty (t
| egi sl ative |l ist but to ensur e nehndddi nnge w tc
The treaty in issue stated that people w

12 Factoabdvé ai3021998 Shearer suggests that the cas
reasoning that the conduct concerned would if
pretences, which was a c¥9 mat i h493 .11 i hbi s: p&heia
mentioned in theFdcscsamat 9 & gantj u3ddog8ment i f s o, t he
concerned the majority would be addressed in N

13 Shapiro v4FerFaadi 884 (2nd Cir 1973).

At 911.

5 Sotiyiadése®Rmd Nei labhéd® e n

16 Singl ab®Ye n

17 McVeyabdte n

8 Extradition Act RSC 1970, s 2, definition of qe



pro
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[98]

vided those crimes were piothThlsdabGoderty
ted that the task of t he tehxet reaqdu it v aolne
adian crime and deciding whether the ¢
adian | aw. A majority held that it W
duct was also an offence underti Wmi taend
aties are admi nsWremdi denttihfeyi exge ctuhte
adian crime the court should not inte.l
nspiracyo, according to the Isaewst hoaft e |
se terms are used in B Spem&ring a@gredeca

radition, La For'2st J, for the majori/

me perspective may be gained through r
eaty i s. 't i samvargeiegmenttatbed weleenr ¢ w
surrender on request persons alleged t
uesting the surrender. To this gener
ms and conditions. Wh eanu tah areiqtuieesst iirs

uested state will examine the materi al
se ter ms and conditions. The treati
uesting state to supply certain mater
ertrhieneval idity of the request and its

itions of the treaty ¢€é and it i

d at in determining the issue. [
I chlar awi eh i o bbhbedabsence of st
i es. However, é the |l iberty of t
rather speci al proceedings. The
al , cont ai ot e@atoivars.i ondlodor i mhei r
entprtihma e tehdceeeecebet hat the act c¢ch
t
p

S rTOo 00 T QO

S rea:
u

— —

e a crime in Canada. This spec
etent, i s t heExtars&d iatsisa rg nfeat .t o a

Boq—-—-m-ccoo_—xr—rﬁa—r—xa—ra—rm
OCO0OMdMSISCOMOM®M®SM®Mm®m®O = O

dit
| ooke
itica
horit
t hese
i vi du
uirem
stitu
t com

nw SO0 o

CitMoYeyt he Supr eme UQOmiutBgdtleast eorfy hlenhedr i

Dy ntamdt :

One
of t
surr

of the most i mportant functions of th
he |l iberty of the individual. It e
ehderedial in a foreign jurisdiction
the Requesting State presents evidence t
basis that the individual has committed

would constitumhe Camniamhian al conduct i

19 Extradeatiynbdtrween Canada and the United State
3December 1971, entered into force 22 March 197
120 McVeyabd®dyeadb 151 anbdl 951 8

121 At
122 At

BHP .
HUL® (citations omitted).

122 Dynarab®dyYean [121].



[99] The position in Austr RI Ilvayappmearwse atl d ht
Aust,r awhiaCbut hi & cClull dvtghdhnéenHi gh Court of A

that | anguage corresponding to th®t four
ThEextradition (Foreign States) Act 1966
conduct, were it to happen in Australia,
Australian | aw |Iisted in a schedul e. The

was an extr&dition cri me:

é if, and only if the act or omission con
act or omi ssi on, or , where the offence i
omi ssanyis,t hose acts or omissbsen®nor any
would, if it took place in é the part of
constitute an offence against the | aw in
|l isted in a Schedule to the Act] é

The schedul e | i sted dtainn g ftf e ndcan gaegrad inss td

or psychotrofic substances. 0

[100] The appell ant was actually charged wi
connection with narcotics, an offence uni
not known to RPhet Habharmobubaw. hel d that i
extradition cri me. This conclusion is u
hol ding that the statutory definition dic
i n Australia. a Eheaglreasonedst bhat extradit

only one of a number of acts needed for
the requesting state only, and accepted
Australia that otfhidso uebnlted® d teledengrinesjleacttiyioonn r e
that the extradition judge must assess Ww
foreif g@nccoent i nui ng croimddchatt hend®enmpudtseocc

domestic jurisdrctmioon thomdewhet serwoal d c
crilthe .

22 Culljnabhbdyean [60] and [65].

2 Riley v Commonwe adbtoiv of Australia

2% Extradition (Foreign States) Act 1966 (Cth), s
27 Schedule 1, cl 34,

22 Riley v Commonwe albtdly e@dn Aarsd r&.l i a

129 At798



[101] I t may have been thought necessary toc
because the appellants argued that the t
enterprise eitherapplTyhetyh ec ornetleenvdaendt tthraeta tt
depart from the principle of double cri mi
domestic statutes and international trea
for conduct whith is &aheoftgneasdtibonrg st ¢
Havicmgpcl uded by reference to the definit,]
the Court further reasoned that the prov
would justify trpeardecdaidnoté&ids(t&oaildigad i hb & p

affect the definition and acc¥Brdingly wa:

[102]) Wr i ting separatehyg, ppbeaneplehelfddobbat e
of substance rather tihsafni etde cihfnitchmd o corr du c

criminal under both systems even i f the
This being so, the statutory definition
contrary, it gave stahemopyopéflegtundet

t hat the acts and omi ssions would necess
l aw if they h'¥dHehapgpered hRP¢e¥eb) (it hatvas
evi detiary.

[103] The New Zealand | epgtsl doubheexprieassahy
further makes it clear in s 5(2)(b) t ha
of fences need not mat c h. | t i's not nece

with the definition. diTrher womeaasnicraqy, beomgn

criminality. Accordingl Rjleg respectfull
Conclusi on: doubl e cri miExalriatdyicttn dant bgqui r
Treaty

[104] Recognising val ué@di snCbegtal de getassBomoyn|

from its prédiThes edaciesitovns.reasons for

0 At 12, FacittoBbh9 0.8 n

BLAt 9.
12 At 120.
13 A21.

B R v Ch200®h 2 NZLR 341 (CA) at [84].



fiwsth benefit of full argument, we are

double criminality is required wunider t h
Uni Bedtes Treaty; and second, its omissi
policy, since it supplies the policy jusi
and practicality, since it alswasdppkBses
el igibility foQulelxitmaawea ¢ 0o odi tpluy tesverr ul e
the | egislature may exclude doubl e cri mi
t heextradition Act. Al ternaty v@ridyer tihre @mu

to those coudAtappbki es, wiwhcbhpwould not el
but would simplify the eligibility deter.]

F DETERMI NI NG ELI GI BI'LI'TY UNDER THE ROC

[105] We i ntroduce this topiabbytDoil fi{rBath)i si ng
i n which the Supreme Court adopted the ¢
in ext&di then.discuss Canadian authorit\
when a ROC is wused, beforeiappAginagndhér

addressing the issue of transposition.

The Supreme Coluattcamci si on i n

[106] | Dot c(oST)he Supreme Court rejected a ¢
entitled to general disclosure in this ejx
to discuss the task of the extradition c¢

propositions emerge from the majority j u

@ Care is needed when applying statu
Il ncorporated into octahseer, |tehgoissel ap a
t hSeu mmar vy Proceedi ngs Act t hat v

t hEex t r aAlétti onDel i vering ¥MeGrmatimci
and Bl anchard JJ observed t hat t

convenient but It maywsftomeoescoor msc¢

om @%P@®Paet N 184] .
% The judgment was that of McGrath and Blanchard
[202])

[a—



| egi sl atiWe Therpestradition cont e
considerations of comity and reciopr
an extradition hearing di ffer fr
commi® Making substamtiinal | Wit heé asaM
observed that the question was whet
avail able under the Summary Procee

proper performance of th® function

() The extraditi onfinmeaariinmgdg uils jwai be al
which the subject of the applicatic
requesting statebés claim that t he

c a¥% .

(¢c0 The ROC procedure does not alter t
|l l ows the requesting state to rel
rather than its detail, “as$ttiwasba:t
negotiated between dS%artcksi oni mt ened
accommodate differences vien rlisgalto
difficulties in ¥x3pediiftiiomal |pr o ciete
domestic admfsReilbiianictey irsulmlsaced o
which requires that a degree of tr
prose®utors.

d The ROC muastsummdruydeof the materi al

not summarise all evidenti al mat er|i
upon at trial. Nor , subject to it
state copy or summarise all excul p:
[163].
[192].
[228] .
[181] per KWMaGdattl,apnp@2Blaper Wil liam Young .
[25] per Elias CJ, [133] per McGrath and BI
[f[RLB8]1] per McGrath and Bl anchard JJ.
[25] per Elias CJ andd[1B3B3] per McGrath and
[244] per William Young J.
[142] per McGrath and Blanchard JJ
[195] per McGrath and Blanchard JJ and [ 270]



A meanjuogdfoai al

[107] The phrase i a
Supr@mert of Can&eéeavpdagmewdt Sit mtmehsi conf Am

process

meaningf ul judici al p

t haeppel |l ants mounted a consti t"Th®onuarlt c ha
hel datmaani ngf ul process requires: a jud
executive and its functions wunder the |
extradition where a prima facie case is r
t haftaiirs and meaningf ul in the sense that

eligible if the evidence is insufficient
of fé‘hToe | ast of these requirements corr

Dot c(oSv€90f a fair opportunity to contest

evi

[108] When considering
fi

nd

dence makes out

the Canadi an

Extradition Act SC

unsurprisingly so

a prima facie case.

what a meaningful | ud

authoritvesidnseofl fan

1999 ar e similar t o

since the ROC process

agreement among ¥ drmt ibcoitphatji nrgi ssdtiactteiso. n s

ad mi
t he

t he e

adpt

COommi

whil e

| ement s of a

ssinbkeeiPdBeortche.st atutes also require th
admi ssi Buéf eacgiadienecsyte a ocrommi tt al stand

q3%aB oi tfhy i rnegyc odgonm esset i tch aotf

commi tt al processes for extraditior

ttal process

the New Zeal

applliecalmd with the

147
148
149
150

151
152
153

Fer,r

asb6®e n

At [[2226]] .
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[109] There are materi al di fferences affect
|l egi sl ation expressly makes admissibl e ¢
directed to the extraditei oins daslhiisdi b net,h @ r
Neweal and | egislation | eaves the admissi
Summary Proceedi Ayswe Adoti spussi sihoms. pr o\
af 11[6723]

Th€anadian casesocmrdiume ROC

[110) | Frert he ROC procedure was found consi
proceesxst riamdi ti on, Awhich has historicall
respect and comity PfPohi sxwasdsbi momt pat he
evidence in the ROC may |l ack the thresho
evidencel dl apr owodoude and the | egislation e
extradition courtés discretion R®OCC e ad
admi ssible and a presumpPtUmine of mebdtatbe d
suffice tfdSfrT hceo nemxittr adi ti on judge must sti
sufficiency and decide that it justifies
t heudge may engage in a |imited weighing
pl ausi blies ceaxsteeendsTh o the existence of ev
matters which the requesting st@téhmust ¢

evidence is so defectivieudge appreralrsdse® iut
danger @r unsafe to convict, then the tes"
assessment of reli abipleirtsyo nmunsaaty Iteé all d fetn gfec
for sufficiency, and under the Canadian
bu t such evidence is admissible only if
make it worth considetf ng at the extradi!H

% Extradition Act SC 1999, s 32(1)(c). The Act i
would not normally be admissible under Canadi al

15 The ExtAcatdit9D®N al so provides in s 74 that the
from outside New Zeal and, whether admissible or
restrictions on surrender in ss 7 and 8.

% Feryr amb6Pean [33].

7 At [52] .

%8 At [66] .

At [57] .

160 At [ 53].



[111] The Supreme Court of CMMagaUmtaettedsdn &d
Amer,i cwehi @llat ees tt h eDodtectcobnE®) lotn dampears t hat
courts had adopted diPFveerrrgaesnot tphreac@o wwrets |
opportunity to cl a%ilfMMtared Udd vt eeldo pSttaht e sl
extradite a womare toi Al abama rteanoffang he
jurisdiction contrary to a custody order.
of their own wvolition from an abusive fa
i f true woul d makadiocaunt Idaew.enc&Be i ma jCarni
extradition judge had erred in | aw by we
circumstances, some of which ought not b
were the preserve of t heequMinnti sstuerrri®nhdeenr nu
(The minority considered that extraditio
commi ttal, all owing a judge to rule the
jury could not return a gbfltwmavewvei defaef
in Canai an | aw.

[112] The majority set the extradition pro

applicable in New Zeal and:

[ 15 Extradition serves pressing and subs

protecting t he eputbhriccugdgaiitnsst i ncwreisnt i gat i

fugitives to justice for the proper deter

suring, through international cooperat.i
m

en

serve as a eans of escavpee tfhreosme tphree srsuilneg
and substanti al objectives, our extradit:.i
of fireciprocity, comity and respect for
These principles fnare foundatiomnal to the
processo and mandate the prompt execut. i
obligations.

(Citations omitted.)

The committ al phase plays an i mportant bt
the rights of the per s adnwhsetuhgehhte.r e Tihse esvti

justifying committal for tridaé x thaauws ttihvee lc
¥ MM v United S2@18sS6€C @&merj2@al55] 3 SCR 973.

2 At [10].

63 At [41]i[488.[ 44]

4 At [ 214].



defines the ext3ddetmeanjudbebsjudieial

undFeeer daes not extend to asseasasdngdgethdi hetg
as the extradition judge had done, that

i ntended to deprive the father of posses:
concerned only with the esséretri a&londlid memt
which the prosecution beXBuasdthbaeeviedeéni be
there is any admissible evidence ¥hat wo
Noirs the extradition judgertoelisakiski ttyd

evidencea, |Ibenyd¢redl wei ghing to detetimine w
The evidence in the ROC is presumptively
refusing committ al on the groauwmmrdklithbte;

t heewi dence must be so defective or appare
or unsaf é®ltto chacds omoti tsuffice thajtudde ca

to be weak or wunlikely to succeed at tri .

[113] The maj oerxiatnyi naeldso he threshold for adn

the person sought, noting that the | egis
reliable YA7der alsseastment mu s t be made b
commi ttal, whilcihmiperdmiwesi gohnlnyg aof t he evi

before hearing evidence from the person
suggest generally shoul d, require an ini
satisfying the hingeh sithandalred tthoatj unsus tf yb
the basis of unreliabilif'fhef proposeguevt
wi || not do so wunl ess, considered i n | 1ic¢

conclusion thatatheoeebdenteaessenbo unr

should be'disregarded.

[
e

185 At [[2224]] . This observation must be q i fied
the Extradition Act 1999, and particu 2ly th
I MM 6,2 Omhwert al so recognised (at | ]) that
evi that is not strictly relevant to c¢ommi
t ha Diys trreipotr t Cd wr tt hmma Mi nAct er under s 26
166
167 2:
168 At
169 At
170 At
171 At
172 At

D
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[114] We pause here to note that wWeMtadompmpt tF
guestion of whether affirmative defences
As i n Cheadale of an extradition judge i
considering whether there is a prima fac
do not consider that the Extradition Act
t hatenghge in considering 4gfufdigrematoi veentdeef
space properly reserved for the requesti |

The New Zeanlmand al process

[115] The quest iMMbDuwglhet teor be foll owed in N

contr oveorrsei auls .be Mr I I Il ingworth, who | ed
for the appellants, accepted that the Ca
Weagree generally, but it is necessary to

of coquestiaon of construction of the New
dual pur poses of protecting personal i b

extradition. As not ed above, t he New 2z

t hGtanadi aint tcaolmnpr ocess.

[116] The commi tt al regi me changed 4df9t9édr t he
commi ttal involved a hearing in the defe
consent mi g ht the court commi t wi t hout

aerement the witnesses gave-egamieaz@e9 ol al

a standard domestic committ al under t he
automatic process, with no hearinyd® and n
| fhe proséedt dror mal written statements e

hearing the court was requi tfetttbscomms

provisions that are now incorporated int

[117] Extradi ti on necessietsaet epsr osvoinsei oandsa.pt altn
the Extradition Act continues to envisag

evidence is only one comparheentc oaufr tamueslt

% Under the Summary Proceedings Amendment Act ( N
7 Summary Proceedings Act, ss 177 and 184M.



identify an extradititomeodévViedercdand sadmi

t he Act does not envi sage that el i gibild@i
hearing. We have also dopawhosatjentsdnct.
person ineligible i fstimraindtaitommrs o gursrcea red
[118] A. commi t t al proceeds on formal writtel

statements t hat comply wi t h certain re
admi s'®iUslien.g this procedure, a regeasting
statements and any e%whéiher refenoeditoes
aROG7’A ROC does not comply with formal re
and as the SupDeme(cStdiural Inmws dt hen request
on sammary of the evidence rather than t
admi ssi ble under s 25 of the Extradition

hearsay is admissible to prove any fact ¢
offi ci al certificates or judicial documen
opinion would be ad®issible in New Zeal al

[119] The Extradition Act provides that the
| egal contr ol over tthhee rdeeccu &%siltoinnagl ssotpart@es)
an affidavit from an officer of the inve
prepared by or under that personédés autho
This | atter requitakbmesh tbBainéeendedceéoae!
to put the person Fem,rtatshal poi As bf wasrap
the person to be tried, n®The¢oveéminigiuc athi
certification requirements justify a pre:
so that the ROC will l' i kely suffice f ol

I Sectiéb@ns 1¥8 and 180.
1 Sections 68 and 184A.
YT Extradit n Act 1999 s 25(4).

i
8 Section 7
% Section 2
180 Fer,r asbo6@

(3)

1
0
6 .
5 .
ean [55].



presumpti on Fwearsa adddlo pdletdhowmgh andéegi BeacCe

it suffices if these matters ar® certifi

[120] At t he extradition hearing the court i
of fence exists and whether t hensivddaresm caeny

chall enge to these matters. I n the ord
reference to the ROC and any for mal wr it
the requesting state. Or al e vmusetn ceeb ti &si It
an order before it may c¢&lalnda twiet rpeesss otnc

obtain such an order before providing evi

[121] Bef ore making an oral evidef%ce order,
é

(a) i f ptriorgposed order is for the oral exam
provided a formald written statement,
(1) it i s necessary to hear the witne
whet her there is sufficient eviden

for trial; or
(i) it i s iomnhtheviiset erests of justice t
(b) if the proposed order is for the oral
not provided a férmal written statemer
0] that the anticipated evidence of t

charge specifmatidonn ameé i nfo

(i) ei tdher

(A) that the person has been request
the form of a formal written st a
refused to do so; or

Bl Extradition Act SC 1999, s 33(3). We note for
|l aw appears to require either tHhati nthe eeviedqaurecs
state or t hat it was gathered according to tl
Extradition Act 1999.

82 Summary Proceedings Act, ss 176 and 178. I f n
evidence omeadijrogir ns t h&4H. Where or al evidenc
evidencevibsyualudliionk: Courts (Remote Participati

8 Summary Proceedings Act, s 176. Only if any o

heagi for a domestic cCammiotltlalv: Ds st &8HI.c NeSLwea nadl s

Cl-¥0AA%2009, 22 December Pab@ehatson 1¥] ;Diandict

NeR|l ymoel€t New Pl y-mo #4808, V30 November 2010 at |
8 SummarProceedings Act, s 180(1).



B) that it is otherwise in the inte

Wi t ness; or
é

[122] 1t wi | | b e ssuefefni ctiheantc ywhesr e n di spute t
that i1t is fAnecessary t o Ahrse anrottehde ewvairtl n eesr
for sufficiency is whether the evidence ¢
per sondss giusi lan i mMphortant but deli beratel
it the court mu st bear i n mind that i n
circumstances the assessment of quality,
trial cowrandwpooseebaes must be respecte
whet her the evidence, i f accepted, coul
domestic offence. The court may go fur
credibility maedtheleabdénty sappears t o be
unreliable that the court could not safel
to that end should be | imited to ensure
trial on the merits.
[123] Tt ol |l ows that a high admissibility thr
seeks to adduce to challenge the rquest.:i

The court should assess the proposed evi
cautshee court to form the opinion that th
sufficient case ¥oOnl gommi t hal apswpos ée. a

be necessary to hear the relevant witnes:

Transposition

[124] As we expl afidde]l]d hebewd ratdi ti on court d

the alleged conduct sufficiently makes o1
guestion of ramgdeptaacatgi ce atwhilah it i s no
and a question of treaty compliance, wh i

8 Where the proposed evidence does not go to s
s180(1)(a) (ii) of the Summary Proceedings Act.
% We note that, though s 184F of the Sumimary Pr o
prosecutionés evidence, this Court has emphasi.
does nonet haeltlbsseeWwdw nAdt@eonrepfrda@ 93] 1 NZLR 1 ( CA)



|l di fferences between institutions and | ¢
egregiousl y ofifcensstiavned atral s d awrhe sjtusti ce, t
t hMei ni ster under his or her di scretion
determined whet he® Tthree cpairdon niqgu i @ leisg iwthlex

i f proved, woul d nchakestoiud¢ @f fgeunaclei f am ah g c
extradition for that offence is preclude
treaty. 't then assesses the evidence af
[125] Of cour se, t he conduct acrtiuadil gyt i o a|
Theuestion is whether the conduct woul d

had it happened here. To answer it t h

described as fisome magkiemg od s stummtsipons t-
hyopt heti cal di me¥®Tihcen ctoa rtth emuisn q wibBvyi.o u s |
(sufficiency) that the conduct happened
circumstances of the case0O by substituti:H
i ndinctt mrend ot her wi se adopting, so far as
requestnog satmattodf.d pRess&g(ENaoi, m3uff J expl
t hialt :

é i f you are to conceive the accused as
t his choeunntarlyong with him you are to trans
t hat environment must , I apprehend, i ncl
institutions of the demanding country, th
rights, and fixihgthédeattegabf chherapters oc
al ways excepting, of cour se, the | aw sup
which is charged.

[126) Transposition of circumstances i s und:

of fence at step 2 IBetveirtalalidd uaspplaite o ntso

@ I ®ermany (Feder al tRhee uddfiecnd avn tSécsh re

was sought for, among agpmelrl a&rti nagrsg

187 Ger many (Federal R2Qpubd) iz 41D FRONICRAI)D)eart2 [ 46] .

8 AlFawwazmbéegean [107].

8 We are not concernedAiwawwatehkd raalsde i wmern e, sas gih
t hatnontadoeen committed in that country.

1 AJFawwazabdgeah [109] peTrarUarndg Mi IQoevte;r namednt of
Singdpd®Bed) 707 CrHAppatR 36 per Lord Keith.

1. Re Col |l (M9 0GBNo 1) CCC 80 (BCSC) at 103.



t hat di fferences i n definitions 0
Canadfifaenncoes di d not correspond. )
sai d, in obiter, t hat t he Ger man de

circumstances of the case that might

—

he nature and extent Boyf dtohien go bsloi gt
extradition court had correctly fo
0the wrong dfandaxt heev aggieosnti on whet
0

ffence at®™anadian | aw.

) 1 Griffiths vofUnAmeexdi catdate osn was s
sof tian'aAy. step 2 of the correspon
the Full Feder al Court held that <c
personbés conduct but rather was tr a
not be proved in*an extradition he:

(c) | ReCol Jimxtradition was sought f ol
commi tted in California. Duff J t
oath had been taken in a judicial p
jurisdiction after ¥ Wmaamdeed aud hoh
all egation that a wilfully false ¢
evidence, these facts made out the

justifyin® extradition.

[127] Mr 1 I 1l i ngworth argued that transpositi
facts or circumstances as sHiemecdo nttheenrdee dm utsht
appell ants are entitled to adduce eviden
further, that the United States faitlusd t

in that Thrissdiubdbtmiesi on must fail. Wh e n

192 Schrei kb8 e ani[ 4 3]8.]

9 Griffiths v Uni[t2z00 =t aR@sFOf34Amerdx®5) 143 FCR

%4 At [86] .

% Re Colli,nsab@ed#d HThe case was decided under the
Th@ourt heard evidence of Californian | aw bef ol
been necessary to hear smhdlc heviade nmcee hianv emoedkeprl la
require that the court consider whether the coi

196 At 103.



at step two, the court focuses$” Tomi st hies e:
because states do not have to extdadite
criminal; states do not have fan obl i ga"
according to [their] own standar d¥, be ¢
Ag he CourStc hnreetidode aitn j usti fi cati onodgwss | ost

on policy differences that are ¥iSsocdnnecHt
foll ows t hat the transposition process
connected to that core criminality.

[128] Thi s analysis must cwhéenndefthrogghhte
of fences, to step 3, when assessing the e
defined. It is unnecessary to test the
of fence that are noal pbagedpfantdetoode soi
principled justifications and comity conc¢
step 2. This approach is reflected in s
the essence of tdcuwre nagr iarmhil reagleidt y ni ridiei r
that to refuse to sur resnsdent iaalp efresatnu riens |
or evidence related to those features, [

at play in thse. extradition proces

[129] The extent to which the <court must er
circumstances may vary®®Thehguhdi aogseramnd i
the exercise is undertaken ontllye sme rfsaan 6
condwacltd make out a qualifying domestic

sufficient?fWer eanprhmistitsael .t hat Schsgitiher iCo u
di fficult and unhel pful to define in the
to tmeeeonde cri mi nali®Tyhei mnardyw sdisv amu sd a e

case and offence specific. Judges shou

¥7 Schrei kb8 at [ 42]; andoODaaifFo53*&st, above n
1% Shearer19ahbblvts3

9 Schrei kb8 e ant [ 45] .

20 At [ 43].

201 AlFawwazmbégean [109] per Lord Millett.

202 Schrei bedb8e ann [ 43] .



domestic offences at step 2 that they do

so riswsakeoi nhbyt he effectiveness of the

[130] | n t hi sa gcraesee ,wiwt h Gi |l bert J that copyrt
not paappefl ah®sRatchhemrducwhen assessing s
assumes t heartj ayhec omoyrkisght st2Therien wNewd.
be no point in requiringStpatood lodwcwipegmia

the evidence against tZmee |lelnedffeonftfse nocfe.a d

[131] To say this is ngt beocdeey ihatwhilbér e

necessary to consider the requesting sta

where it is not common ground. Thoart may
when it is necessary itngcehaitdeofivaertbaer
char @'cltheart. i s not the case here. The | ea

circumstances the court does not consi de

requesting state | aw:

@ We have mnewveapbovged7alt The appell ant v
with using a telephone in connectic
corporation. Thi s wasesan baftf enhcee ri
treaty offence was confined to sche
Sopinka J delivered a disg%®nting
Thmajority, however, held that tres
terms and, alBowe, havewastradt at he t a
court to decide whether t he condu«

of fence.

203 Gri f,f iatbhd®,3 at [ 86] . We express no view on tl
paragraph, that the extradiypiomwoyj kWbdep écraapuasbd eb eo f
copyright protection in Australia.

204 At [85].

25 |'n case we should be wrong, we are also satisf]
possibly be considered so deficient as to mer.i
trial. [S2®2bel ow at

206 Re Negi laved®mean 621.

207 At 625. Under the Extr dcirtiodn tAcet oif FEN cteh emapy«
at step 4 of the eligibility determination.

28 Mc Veyabdy¥eaitb 05502



M I Bingd¥Pahe House of Lords reviewed
i ncluding the judgment of Robert
ReNeel®%and the speech of Lord Diplo
cad®eLord Ackner emphasised that an

consider foreign | aw at al | exce,|
above. l'ts task was si mplfyorteoi gmaqu
warrant would constitute a qualify
Engl?®nd.
[132] We <concl ude, answering question two,
not part of the appellantsdéd condut8t, const

antdhe United States need not prove copy
t heextradition Act.

G ARE THE ALLEGED OFFENCES AEXTRADI TI ON
Anal ytical approach

[133] We fir st hecodmstihdeeror gani si ng submission

These ctohnec ee nt ent to which copyright T
Neweal amwhet her counts 4bar eaMNe w8 Zmdu lach dt
the availability of conspiracy charging
copyright infringement.

[134] Wet hen turn to consider the pathways f
We wi || consider t he count s i n t he S
t hleni sedtes Grand Jury in the most l ogi c
couwnwe firse defeneWathheomdiudcdr. whet her tl
conduct would constitut eZeaanl aonfdf.e n cWe iefx acn
Judgeds conclusions, the submissions the
correct. Af ttelre t hNeaw T Uveia icaodTidc B taldetye s and whe

the pathways asserted are provided for i

29 Singl ab®Ye n

200 Re Ne(ill%8 ) 79 Cr App R 1 (CA).
21 Re Nei lav@d®m e n

22 Sincgl ab®yYeadad291



not, then the charge will ?oMer eonrsd i tt uate
i's not suggeéedeegpgat hawbyanwpsSteatteesd fbayi It hteo |
maxi mum i mprisonment tHeaebhotddekodoradual pi

Copyright

[135] The United S tthe amdlants,ltogethgrevih othdr knbwn and
unknown associates, conspitedise the Megaupload commercial website and service
(in the course of a business), to reproduce and distribute infringing copies of copyright
works. And that they did so without authorisation (for example, a copyright licence)

but with knowledge that tlygpossessed or were dealing with infringing copies.

[136] TheUnitedStatese |l i es upon a pat hwayAcd®®dr s ]

(the 1994 Act or the Copyright Act) . Thi
to which that promvii ;nieo nd i srsiemi maltii s of
l particul ar, there Iis a question as to v
di gital copies of copyright works.

[137] Section 131 relevantly provides:

131 Criminal l'iability for nngakoibngecotrs deal i
Q) Every person commits an offence agai ns
pursuant to a copyright Il icence,
é
(c) possesses i n t he cour se of a bus
commi tting any act infringing the

(d) in the courde of a business,
é

(ii)exhibits in public; or

(iiidi stributes; &
e
an object that is, and that the persor
copyright wor k.

23 See alowd at



Section 131(1) provides severabmmtheedwa
(for example by selling or hiring an obj
s131(1)(a)) but they do not arise on this
those set out above.

Judgment bel ow

[138] Gi | ber t J theosrl8lloftedse dii it dnladt e t o physi cal
the sense that the breach involves¥tangit
Online dissemination of infringing works did not therefore attract criminal sanction

under the Copyright Act.

[139] The Judge mnot @edO0OBh&arl i ament amended
via the (Clepgyahhmghltogi es) Amendment Act 20(
Act), to enlarge the scope of restricted
work to the pPibhkuedgevdisotaadi:ed.

Prior to the amendment, the communicati on
of protected works by <cable or broadcast
remedi es but was not a c¢criminal of fence.

He went on to not e tahmaetn dse dl 3aln dw atsh anto twhmalt
of the communication right gave rise to
for i nfringement of the communication r
di ssemination JdfY¥ Teapywaght debkbdbéer by Par
despite submissions made t d®icturbg’, Asasmom
Thdudge contrasted the positi®n( dm) tdfe tL
Copyright, Designs and Patents Aett h888
knowing infringement by communicating a ¢
of a business Ybomsttshaamehfiemroe. was mad ¢
But s 198 of the Copyright ActpBwadearhe mdyce

with performersé rights. It i s an offen.
24 HC j et ,atabpvelpn.

25 Copy t Act 1994, s 16(1) (f).

216 HC

27 At J[
28 At [i
[

m
h
mermr2t ,atabolel]n.
]
4

219 At ]



sound or film recordings made directly o

of fence is committed by communicating t
Seohi 131 was not similarly amended.

Copyr(ilgaHtri ngi ng File Sharing) Amendmer
Thatendment introduced ss 122A to 122U of
deal t wi t h t he upl oaodpiynrgi gt dvowik | ooand i nk
Threemedi es provided were civil only, and

[140] The Judge®*concluded:

summary, Parliament addr eprsetde otné d nwo rd
the public in the @epdmeght A¢NewsTéohh

—_ —
O S

(a) the copyright owner has the exclusive
public by whatever means wunder s 16(1)

(b) communi cat i npgr oa eaxd pwr iwgphrtk t o the publ
under tshe3 3Acaf;

(c) infringement of this right is actionab
s29(1) of the Act; and

(d) Parliament chose not to follow the ap]
making infringement of theceommumelcatt i

to copyright works, despite being urge

Submi ssi ons

[141] Mr Mansfield (who presented submissio
supported Gilbert JO6s reasoningd9t9MatAcno
for online dissemioniaectoand Mbnrckospglrd ¢dnel i
particul ar on t he 2008 Amendment Act , r
exclusively to fixed copies that ?Zan be
Commuanati on rights, h-o e tveal wpdeeheompa
transmission. The effect of the 2008 Am
hol der 6s protection against unauthori sed

exi sts exncltulse veapacity dotnHerodeadmrwnisc al

20 At [191] .
21 't should be noted, however, that #dAdistributi ol
nor did it in s 7 of the Copyright Act 1962.



rightoo. Breach of that right, Mr Mansf
s131.

[142]) I n addition, Mr Mansfield placed some
for I nt er nveitd egesr v(ilcSeB Fr oo $He92B94 Act .
i ntroduced by the 2008 Amendment Act. S
thatuslesh ri ngement would not create eithe
unl ess the | SP was providing more than dl
wi || not be | iable. The provision was I

of aol ebgahsned knowl edge economy.

Anal ysi s

[143] The question before us i s whether s 1:
of the online dissemination of digital c
digital copies of fil mg&p. weTkbedmeskanhnhsimn

Megaupl oad has been desc?iAied hearhleiaerrt iol
question is another: whether fAobjecto in

copies or extends to digital files.

[144] The most fumdagmentralghcopy the owner 6s
C 0 P a protected wor k. That iI's the es:
therefore of this Courtods analysiAxt: Tha
il t] he owner od whrk chapyrtilgédtexal usi ve ri
with sections 30 to 34, t hte copyaHelworfvi ng ac
Similarly, s 7(3)(a) ofActth)e, Qoorpoyvriidgehdt tAca
restricted by the ecaopy,ri ghtamatni ca or m

(a) Reproducing the work in any materi al
statut e, the Statute of Anne 17%® (GB)
Thexpression ficopyingo inotéeldefmémm Arde IAxtti @an
any description of work, reproducf*hg or

22 See aldffe.7hat

28 See Gillian Davies, Nichol a6ogfCadgeckanodSGwney.i
Copyr(ilghth ed, Sweet & Maxw8Il9[][Z200Jaoandon, 2016) vV

24 Copyright Act 1994, s 2(1).



Fra2m08 théiwoltddimg any digital format)

meanswere added 20 that definition.

[145] Under s 29 @af ptemesoh9 WhoAdtoes any ndres
where | icensed, infringes copyright 1in a
a restricted act. These provisions fall

of copyrightwvwideSection 36 pro

Copyright in a work is infringed by a per
pursuant to a copyright |licence,

(a) possesses in the course of a business;
é

(d) in the course of a business, exhibits
é

an objeandtha&atwti $he person knows or has
infringing copy of the work.

[146) 't may be observed these provisions s
of fences under s 131(1) that we are pres
(di)yXiand (d) (i Ji1B8,7] Retprowtucdb owme odt a cop)
i n any materi al form amounts to primary
copyri gHtSeocwonnedrary infringement under s

where the defendant knowingly deals with

which is in the personds posséa$¢inoonbjeBec
annfringing copy 1if its making constitut
work in questiono. The question then bec
in s 12(2) is |Iimited to physical tangi bl
[147) We see no warrant to infer that Parli:
thus | imiting both secondary infringemen

The word fiobjectd in the 1994 Act repl ac
the A®t62cri minalised knowingly making fo

ended definition of fc
¢r avsmatki €, bypuainygalmeaanrs
9 and 30.

25 At the same time, the ex
Aistoringd any #Alitearaigti
26 Copyright Act, ss 2(1), 2

t



being fian article the making of which col
the WOTKhke®.change from fAarticled to fAobj ec
't mitingul pakry given the broader range of
had to deal, including the copyright stat
the 1994 Act was iAgreementdn TradRalaed Aspeotsad t o
Intellectual Property Rights (TRIPS) which, as the explanatory note to the

CopyrightB i | | 1994 explained, required dAcri mi
to provide a deterrent in case® of copyr.
[148] We do not t hcdannk hPaavre iiamteenitded t o | i mi
tangi bl e, physical articles, as Gilbert

anything other than the output or produc
wor k, the i nfrifnugredmeemen toafl tchoep yma sgtht . |
product wil |l be a tangibl e, physical art
di gital agelowid PAcwihiich ctomecer ned. Il n thi
under the 199mi |IAmiti thiass maintyh stthe def i ni ti
of the dr9iGhesc Axsed by t hDd xDurrVehnRe eC d thret
Supreme Court held that digital CCTV foot
by a security guatra fwars tbhhd hp lar fiadsoesu mefn
for the purposes of s 249(1)(a) of the C
i nvolved could be i denanwailauted Wwadeacpphghb
being transferr edd gtio adt hceorpsy.r i ghitmiwoarrklsy ,a
possessed exclusively and are capabl e of

of what copyright protects.

[149] Secti on 6 of the Interpretation Act 1¢
to citmraaems as t hey arciadddee,d dmbnbdyiant g rtyh e

|l egi sl ative interpretation. That appr oac-

statutes é an interpretation th%%t keeps |

21 Copyright Act 1962, s 2.

28 Copyright -B)|l (espbdané&Bdry note) at i.

29 Dji xorf 2W1B] NZSC 147 [2016] 1 NZLR 678.

20 Ross Bartews andeCamtwe i :n Sttt hZtecadl,anlde xi s Nexi s,
2015) at 413.



[150] Appr oatchhei ncgpopnstruction of s 131 then i
rat her |l ess significance i n t he 2008

Fundamégnmtoslel yamendments added an excl usi:
transmission by anyomman®f acdpymi gdhitgi pre
Buwhat matters here is that it added that
identified, which was the exclusive righ
its copying by ot htethat cdmyei mgamnscc bryr avd i\
concern, so long as thernehihadi beeai tfoprya
| anguage of s 12(2) which provides that
fimakongonstitutes cdmer ifgltusi mfsr iomg ¢ hen tma
and whether that infringes the copyright
copyo is entirely neutral of whether the
Prior to 2008 dcopeyirmogdgucer mplegomdang fihe
mat er iocal fAdfrtner 2008, it explicitly inclu
i n our view, it already did.

[151] I n 2002 Ministry of Economic ®Devel opt
existing definition of copying wasroad enough to allow copyright owners to control

copying of material in digital form and the conversion of print or analogue works to
digital form. It concluded that the exi

was broad enough! It consideredHat digital copying and digitisation was already

covered by the existing technolegye ut r a l definition of cop
recording a work i n any materi al f or mo
ElectronicTransactions Act 2002 provided that the gy r i g ht i n a work

infringed by the generation of an electronic form of a document or the production of
information by means of an electronic communication if these acts are carried out for
the purposes of me &% Inthapeci@umistanges, the Mimistyyu i r e m
considered the existing definition sufficient, although noting that greater clarity at least
could be given by stating that 2any fAmat el

2l Ministry of Ec o DigitaliTechn@ogyamd thepCogyright Act 1994: Position
Paper(December 2002) at [37]]38].

2 At [37], n 7.

222 At [39].



[152] We agree that the existing 1994 definition of copyiragWwroad enough before
the 2008 Amendment Act to prohibit unauthorised copying of material in digital form.

That perspective is reinforced by two other considerations.

[153] The first I's t hi s PaweruBedt hterna2ofadladd vd e c i s
AttorneyGeneral 2> The appeal concerned the validity of a search warrant based on
alleged offences under s 131 of the 1994 Act and s 266A of the Crimes Act 1961.
Theapplication referred to the downloading of a copyright computer programme from

a CDROM to Power Beta0s computers. This Court C O
Ainfringing copyo in s 12(2) of the 1994
Registrar with reasonable grounds for thinking that an offence against s 131(1)(c) had
been, or would be, comimt t2¥ dlthough not discussed directly, this Court made

no distinction between tangible and intangible copies. It expressed no concern that

the digital files stored on the computer

[154] The second is the comieof the explanatory note to the Bill that became
the2008 Amendment Act. It noted th&f:

Under the Act, liability for unauthorised
to such transient or incidental copies th
or communications processes, for exampl e

t hhent ernet .

That is, transient digital reproduction could, as the Ministry considered in 2002,
already constitute Acopyingo for the pur |

[155] Fi nal ly, wenprndtcda talrsea otgma tii on i n the
digital di ssemination might give rise to
s92B(2)(c) which provides that, #Awithout
civil omremedyni mmdr eslaynwckiédmause a user has

in infringing the copyright.

234 pPower Beat International Ltd AttorneyGeneral[2000] 2 NZLR 288 (CA).

25 At [13].

26 Copyright (New Technologies and Per fdrnpmer so
(explanatory note) at 3.



[156] That provision is consistent with t he

19 ALt did create criminal l'iability, i n
(incluBPpgwasas, lin the course of business
act i nfringing the copyright, Knowi ngly
copyright work, whet her ZtAnadt |Iciokpeywiwsaes, tianr

tol84( 1)a(nd) ((itii)i ) respectivel vy, where a |
infringing copy of a copyright work a) e»
the course of a business. For the purpo
the folhjecst@antmtmanfringing copyo of the <c

formo, whether tangible or digital

Limitation

[157] Mr Mansfield submitted that the appel
counts 4, 7 and 8 becausnejcamenhhewhsmessts
count s wbhearrer etdi men New Zeantantdi me A 1 hile/
t hCeopyrAicghtprovif ded that:

Despite section 14 of th,e &mu mmafryr Ratoicere c
respect of an offenae agyi msgtmes wid3hi may
the time when the matter of the informat:.i
[158] The indictment was | aid more than thr
in counts 4, 7 and 8. Therefore, the apj}
I nfemermgt i s saatdutaecbadredly there is n
Furtihteri,s i mproper and an abuse of proces

period by relying on Crimes Act offences

of had laltl eged offending.

[159] I n t he High Court, Gil bert J regarde
t hMi ni ster at the surrender stage under s
determine when dBlcatdi mays e é ga Bs &€ whfycadr t V
the Judge construed as a R/t nChattaray yr e so

BT Copyright Act, s 131(1) (c).

28 Repealed byrs mMdhalofPriolcecdturfer cAmtl Iiltyh 201 3.
29 HC judgmer2t , ataipBd®9 n

20 At [3017. See above at [69].



t hHei Clourt, we consider that an extraditi

i mi tati on peri od appl i es; not because
resgiomi ity under s 30(2) but because it
whet her by reason of l i mi pati oatn tehxet r @ad |
of feheki s case, having heard full ar gume

l i mi tcagd omotd appl vy.

[160] We may state our reasons briefly.

t hCopyright Act are |isted as indictable
to the Summary Threopeoediecgs i Aot woul d have
t oroceed on such offences* Pammar2d | gf ot
Summ®ryceedings Act prescribes the proce
against summaril y; pt 5 where it is by w
provisioninefserl3®xdA toof t he Cog@yirninghpt AZ.1
Iprescridmedtia sime | i mit, but plainly o
Certain provisions within pt 5 (proceedi
provisions whitcBudl sso lalp pMays ihibdp e nwe rod n
time | imits where the prosecutitostwaedby
S 10B of Atche (@riiméris i s napplicable here)

[161] Secti on 131A may be read eithbe expans
reading is that s 13mdAntihmptoisrma lai ngietn efr @
prosecution, whether brought summarily or

simply operated as -modi Bpknsiat i e dismogmna |

in s 14 of the Summary Proceedings Act, e
a prosecution brought indictably. The 1
available on the words employed by Parl
legi sl ative history that i n enacting s 1:¢

#l SerRadi sh HC Proulcikcleand CP11089/e9r0ent30f oJrunhsy o0lf9 9ion.f o

summary proceeding and indict meémtocaered i mmec iAfcit e «
22 SectlioBr( 2) pr eysecarri bleismiat altOroonn yp eorfif cech cfesr | feisrse t h
those with a maxiemumm!|iempritbhamméht ee year s. Se

prescribes a maximum penalty of five yearsoé i myp



limit for a copyright infriide mérst norno sae
apparent to us why Parliament would have

wald have done this via the curious mech

siFmont h Isiummarfgeareedi ngs in s 14 ofd the Su
to which s 131A alone refers. We <concl
i nformatli aind bwiitnlgi n three years, it addr

which thétpeeamppkicati on &Sumeawys®rotesd
Acd i s concerned. That is, where the <cha
being tried Blhienmaroviysiommnydoes not there

ineligible to extradition on those three

[162] | n anyi teviesntdoubtful whether | imitatio
an extr adiNeiw rZ ecafl faenndc ec.our t s ndoartnea Islpye criefqgi
i n an indictment as a mere particular, (
evidence ThBOGti Hergee.s t hat the conduct her
part of which would be within tameée. poWat

and it is unnecessary for us to resolve |

Conspiracy

[163] We turn now to the extent to which co

of alleged offending based on copyright |

[164] | R v Genmmesl IC6*urt sai d:

I't i s ofoft h® escmsemicreat ori al agreement t hae
an intention to agree but also a common d
is, to put the design into effect.
What i s necessary is an agreement to do
defdemts would amount to an unl awful act

obser ved, cdnadt exnudeathemselved by saying that, owing to their

3 There was only brief reference in the Parliamer
the Minister respbhasaméerldimenfeerxtedntiing the ti
summari |l vy. He sai d noeytehairngt ianbeo ulti nwhte tihne rt htahte pf

apply to charges laid by indicit2n8ednst.: (19 Noveml
24 Gemmeldbb®ean 743.



i gnorance of the | aw, they did A%t rea
Thecommentary irAdams on Criminal Lavon s 310 of the Crimes Act (the provision

criminalising conspiracy) observé¥:

Provided the essenti al el ements of the of
not matter that l egally i mmateri al aspec
canywet be known. If A and B agree to att
to rob him of whatever items that he may
conspiracy to rob despite the uncertaint
victimébs idemltead yt o abme sthel eamt é The con:

know that the agreed Chudypdifal gmaunt s t o a

[165] Applying that approach, the question here becomes whether there is evidence
of an agreement to infringe copyrighthe exact works tde infringed need not be
known or identifiable for the conspiracy to exist. Nor need their legal status as

copyright protected works be first appreciated by the conspirators.

[166] We have concluded above thatcesesatld&1(

cr inmi l'iability where a erson, in the c¢

@ knowingly is in possession of an i

with a view to committing any act i

(o) knowingly exhibits or di stritbutes

wor k:

regardl ess of the form that copy takes.
copyright protected works can constitut
t hGopyright Act.

25 Churchill196™Wh!l 2oAC 224 (HL) at 237.

26 Simon Fr adeaes (ed) Cr(ilmionseell eladw ed, Thomson Reut
(citaemibhed) .

%7 See aldwe]at



[167] Conspiracy to infringe copyright, und
conspirators hadckhaemceaetdgeodfthkefol |l owi

@ that a member of the conspiracy was
of a digital fande aswha cnha,t tseerp aorfa tl eal
copy of a copyright protected wor k)

() a common purpose to either, in tern

as the case may be:

0] use or deal with that file i1n |

copyright; or
(i) exhibit or distribute the conter

I n that respect remasntwieondisfcusbke | tlee, wi
transmission itsel hfwoogdngmbbet exol asi \a

copyright f the owner

[168] We need deal only briefly with an arg
the Copyright Act i s a ifitcioodneadl acnrdi nti hnearl & bs

s310 of the Criemegs Act for conspira

[169] The i ssue was addressed comprehensi vel
need add |little to hi*Theaappéekl, awisa ahg
on (but mi sappli es) terminol ogy empl oyec

deciwirdmd TV Lt d*°¥hBesttefWVMsLbd concerned
the Copyright Act and the Fair Trading
Weagree with Gilbert J that the case i s n

conspicammi t ocopyri ght i nfringement coul

%8 See bdllBw]at
29 HC judgmen , adbHhm8B]].n
20 World TV Lt ddCQ ABiecsktl-aTh'd DLBI2AY 9 13 July 2005.



Crimes Acd .ctaldNatr ciad list i nto questi ®n a | o
As Gil b®rt J said:
The Copyright Act is but one of many st at
whree it can equally be said that Parl i ar
conseqguences of infringement. Anot her ex
A Full Court of R hw Whohutretn go fd iAfpfpiecaull tiyn r e
the argumentntforthaite appehspiracy to obt
purposes of sale contrary to the Fisherie
a conspiracy to defraud. Cooke P, who de
stated that there was moloadhé ngheée napplei dalsil
of ss 257, 229A [the predecessor of s 2
t hGr i mes Act:
To conspire to evade the Fisheries AcH
paua for the purposes of a sale other
with the Rmaghemoest A¢t¢to a conspiracy t
fraudul ent means and clearly did so ol
case. The circumstance that the obt.
series of offences against s 97 of th
prevent its beinf@i2ht7s.uduTheenrte mesanmso wi
sound reason for l'imiting the words ¢
Nodoes the circumstance that the same
charged under s 310 affect the scope
nothing in s 97 of tthhee abpipd h ecraiba d iAcyt t
o0f2Z9A of the Crimes Act.
We agree and need say no mor e.
Count 2
The essenti al conduct
[170] Coun't 2 in the indictment charges t he
commit copyright infringement ftohrr du ghha nMa ¢
gai n. That is the essence of the conducl

»l See for Seaamphe Met rOpmnmiisfin®meo]l i A@ R&h% FHIL mM;
Distributors Ltd v [VXYi9d8ed KACT r5ma t(BHds)b;yC eamtdT le onr no
EMI Video Pr[olgx&4aimels NZldR 461 ( CA) .

%2 HC judgmert ,atabpiRelvln WRiLtBiIerBE 1 NZLR 533 (CA) at



[171] The particulars of count 2 are that t1l

@ wilfully infringe, for purposes of
financial gain, various copyright ect
(b)  wi | fiunlflryi nge, for pur poses of commi

financial gain, a copyright by the
for commer ci al di stribution, by me
net work accessible to melmbamts okneéemwn
and should have known that the wor

di stribution.

[172) The United States asserts three pathw
and s 131 of 2he Copyright Act.

First €&t hmaygy Act, s 249

[173] Sect i on Qr4i9meosf Achte provi des:

(1) Every one is |liable to imprisonment
7years who, directly or indirectly, a
and thereby, di shonestly or by decej
ri éght,

(@ obtains any propieceéey, ppcuni Aeyge,
advantage, benefit, or valuabl e cc
() causes |l oss to any other person.

(2) Every one is |liable to imprisonment
5years who, directly or indirectly, .
wi t h i nt ent , ddeicsehpotnieosnt,| yanodr wiiyt hout
ri @ght
(@ to obtain any property, privil ec

advant age, benefit, or valuabl e
() to cause |l oss to any other person.

23 A fourth pathwayZeaatéaimd 8e dtéeofTrtédaet Wewhas since
to our revers&ll éd namdvedewe si bar ehore deal witdt
Similarly, the United Statesd reliance on art
arltl . 16 fiolr3,cdwntno 4 begef ofieveay Wet hing furthe



3 In t hi s decepghiaosn t he s ame meaning
seckidbh2).

[174) Twdefinitions need to be referred to.

in relation to any computer system, me an ¢
data i n, receive data fr om, or ot her wi se
the computer system

Seconmdlighonestl yo is defined in s 217:

i n relatlon to an act or omission, means
t her was express or implied consent to,
from a person entitled to give such conse

[175] Giébwt J concluded that s 249 provided
the conspiracy?Hearhgeeldd itnh ec ocuonnts p2i.r acy t r
Afaccessingd a computer system and conclu
within tiheésAsdetfhieniJd@®dge put it

It involved accessing a computer system
infringingcéfirreenl twhaes upl oader onto Megaup
systsdmirredt hat system and made available t
l' ink provi dedshbyvhgeMeganppultoeard sy st em. Al 1
making use of the resources of the Megaup

[176] I n terms of the Adi shonestyodo el ement,
Hi gh Court, Gilbheresdeabnaluded@diub&bttvedec
an allegation of dishonesty,®Mameéelhyg Jiuldi
put?®®it:

I f proved, this would be an act done with

i mplied consefndr tot,heoraatutfhroomta person e
consent or authority (the copyright owner

[177] On appeal the appell ants refCoat ¢d ar
Mrl I I'i ngworth further submitted that t he

depended f win iwnfringement of copyright |

% HC judgmemnt ,atabpv@8i.

2% At [166].

%6 At [166] (emphasis in original).
57 At [165].

% At [141



fundament al argument was that i f conduct

Copyright Act, it could not be criminal.@:

[178] Gi | bert J found thAadt sdild31n ootf prheev iCdoep
extradition pathway in relation to alleg
courr We&. have departed from thé&° Buwtdgtehe n
Judgeds conclusions on shs wed 9wialnld t2u2r8n (tt
were not affected by his conclusion on s
depended on dishonesty, as defined, and
of fences. Il nherent in thwefdudgkédpUrpdst
(and s 228) did not require proof of crimn
we agree. I't is plainly sufficient that
are done without bel itefori nnutthheore xiys tf @ mare
owner . It does not need to amo@HA®d. to
Puanot her way, Adi shonestl yo as defined

commi tted another of fehemetnhbei b€ hsei nst eal

[179] I n particul ar, the conduct charged, 1
infringement, did not need independently
that i1t is separately criminali sed bbey s

characterised as contraveni 2®28s td»4 Whofcht
wi || turn) . It i s not necessary to sust
purpose of access was to affect wen tahdtege

a charge under s 131 of the Copyright Act

does not have to match the conduct all eg
ful fil the requirements of that offence
Thiessue is whether the alleged conduct
Neweal and offence had it been committed

adopted by t heNoHoruisse vo fGolLvoerrdnsmeinmt % Uni t

t test should be applied consi ste

Tl]aeduoc
t 20037, t he conduct rel evant é being

[
Ac

2% At [192].

% See alfdwiBlas]

%L Norris v GoherbmehedoBS[faoes8] oUKAmelbecal[ 2008] A
( emp rnadied ) .



[180]
att
t he
pat

f al

[181]
cou
t hTe

sep

Sec

[182]

[183]

constituting the request é ignoring in bc

but taking accoanrst acfe gwidtvalnlte g at itdvre de s
corresponding United Kingdom offence
Accordingly, al t hough mu c h effort w a
empting to sustain Gilbert JO06s concl u
se f acitesw, tihne oceurf ort was | argely besid
hway. I n the context of that pathway
se premise.

We therefore conclude that s 249 provi
ng ulRj,ect of course to: a) meeting t he
eaty (which we deal with at the end
arate sufficiency analysis required b

ond &t hwmay Act, s 228

Sect2®&Mnl1)2 of the Crimes Act provides:

Eve
wi t

@)

(b)

Ref

doc
i nc
(@)
(b)

(©)

o}
i n
consi doe

O imprisonment for

ry l e t
tain any property, servi

i ab
h ob

di shonestly and withomwd ahywidodmentght

or

di shonestly and without <c¢claim of righ
document .

erence needs also to be made to t he

u meendns a document , or part of a doc
l udes, | widi hbati on,

r or ot her materi al used for v
ter capable of being read; or

ograph, or any photographic n
il m, or any photostatic negati ve

mi cr

any disce,tapandwirack, card, or othe
or on which information, sounds, or o
(whet her temporarily or per manentl y),
capabl e, with or without the aid of S

repdueced; or



[184] We
system wi | |
t he
for
have

of

[185] We
ot her
s ame
s228 is
under s
this

Thi

[186] We
of
agai nst
possession

wor k i s

(d) any materi al
directly or
recording or

materi al

() any

from
for recording
agree
2f 1a7l

t he
already set

data for

The digital
to have been
me mber s of t he
t hCer i mes Act .

wi t h
t hat

agree
t han
reason as 1in
t he
t he

131 of

aspect of

rd pa&Ltolpway ght

have
the Copyright

Ss
and wuse

suf fici

262
263
264
265

by
by
storing or

derived,
i nformati on
or

with Gi
ldewiitnhiitni
Supr ebnex cCio @\ ddRit dniatt a |
pRudrop(ols)e(sa )o fof8 Lt hea €di mesn Atbo. t hos

out

files
used
publ i c)

t hat
based
t he
nou p ogprr eadn octaht eer
Copyright
appeal,

Act , S

s détr ¢ohud(5] &njadd &[37 6ou]r
Act
131 ( 1i)) cmi g lotr

ent .

which i nfor.
any equi pmen
processing inf

of
of

means
means

whet her
recorded or
storing or

directly
stored or
processi ng

bert J t hat materi al

othis eofe fAaddleneant b
CCTV

footage con

, t he tfthdyscowegtei thudtoe

t R°%I1 p utr lpeo spers@ iold h ¢ésc @pl¢Fe a d e d :

ot t

(by
document s

recording films and
by the appmltants
are é
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wase
249, di s
of fence h
edio tha
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[187] Here t he essential conduct all eged 1is
file fromawpemadof cMagert and store the
purpose and, via a URL Iink, enabl e user
with other users (albeit not on a Megaup

to accesgenthat Thhen appell ants contended s
di sseminati on. We have reached a diffe
copyright protected works amount to inf

Copyr i #hwe Acotnhsaitdear ctommon pumakeei cbnspgr
copies of copyright protected works avai
members of the public is |Iikely to const
s 131. Whet herexolri niotti ant iamofuuni Isiea oosr odi
131(1) (d))(iois)s easrsd o(ni ioif) t he infringing co
internet transmission which itertfFuwiowedd
communi cati on oovoeyr icomtt rafr yt B@c Isu sLi3vidg 17) i(
was introduced by the 2008 OAmeormbheme 2t0 08c t
all eged conspiracy is ass20@=®2dand hawveary

[188] Di f f

provides an available extradition pathwe

D

ring therwéocendélhrodeGi hdbers D31 o

subject to: a) meeting the Teedi(\y) aedqubyj
separate sufficien&k(y2)a(ndd)l.ysi s required b

[189] The fAsafe harbouidM2EPprofvitsheonGomyr isght9
MrMansfield sought to rely, are of very |
reachl8&tjat a common purpose conspiracy
copyright protected works available on a
t he publ i c S l'i kely to amount t o a <c¢co
s131Secti 0L E 9 ZBceetpet i e s t o potenti al I
sl3T.heay e therefore more in the nature of
puni shable within The penwmabiya pot est iladll
appell ant s on a transepensed pbaposesr,eman

al oheevi denti al case presented that the a

% See afdwuEBlab]



one of the exceptions provided in ss 928B
wealkor t he r ea[slol#sid f2[83n0]iatt does not f a

extradition court to scrutinise further 1

ThBreaty

[190] Section 101B of the Extradition Act pt
described in any extr adledalidmd t edTa®patye acl
The United States reliesl1®iBd 1ddemed bef

any offence agad nst any enactment i f

(1) it is punishable by imprisonment fc
and

(i) the offence forrevhiaedht eedktiradalkl ege
involve an organised crRmapal gr ouj
of the TOC convention); and

(iii) the person whose extradition is so
being, in or on his or her way to

[191] Each of t&ofef dmomesttitat we have deal't

dss 249 and 228 of the Cri més efecdt ,t oa nsda tsi
these requirements to be so deemed. We
as to ss 10LB()l) tbe) hig) mand 6100 1tBH( el )f(@g § 3
Anmorgani sed criminalUngneuwdp dNaits ocesf iCoend eil
Transnati onal O @G nd srwerCini€@me : (t he

uctured group of ftohr e@ae pemr i mar @ fp dri I
g in concert with the aim of commit
ces established in accordance with 1
tly or indirectly,[ a] financial or ot

ASeriouseocris thW¥8n defined as:

constituting an offence punishab

co t
[ y of at |l east fdur] years or a mor e

nduc
bert

ansnati on

%7 United Nat Convention against Tr
29 Septembe

i ons
1November 2000, entered into force
% Article 2(b).



[192] As Gildinlod retd , six el ements were thus es
the ® eaty:

(a) a wdtrured group;

(b) of three or more persons;

(c) existing for a period of ti me;
(d) acting in concert;

(e) with the aim of committing;

(i) offences establishedcomveartciosm,ance
or
(ii)a serious cri me, bei ngemmenduct c
puni shable by imprisonment of four
(f)in order to obtain a financial or mate
[193] Of these six elements, Gilbert? J hel

I nel ation to el enmema dEpdgdlilignt shée sauchcneipstsei
must be alleged that the group had the ali
|l east four year dihiei eng°"Bcsgumenmt on this is
renewed before wg, cthhad | migtiendy SGti d tbeess tn J 06
not therefore express a view ourselves
Wenote s 4(1l)(aAcbfat hea&yxt rRtgaitia seat a hes tU
that the offenka&blcdhairgetdhevadniptued sSt at es

i mprisonment . The effedt0OldBf( 1Gi(lchgriti )J Gss
to enlarge that requirement, for the de
I mprisonment . Heaéei stfhiee dJ utdhgee rweagsui r e me

Uni Sedtesd affidavit evidence was t hat t

maxi mum penalty of five yeat?06 i mpri sonme

[194) I n the absence of material chall enge t
we conclude that the ExtraditiToriadymés s

in relation to count 2.

% HC judgmemrt ,atabpv®0].
20 At [ 151].
71 At [IL5B89]
22 At [ 160]



Concl usi on

[195] We concl ude that count o2 itheapurepds e
t heex t r adatt. on

Counit8s 4

[196] Count 4 all eges that on or about 25 O
for the purposes of commerci al advantag
copyright by distributfiomg cammerki bei g sp
Uni ted States (Ttatked nwhoitciho nwopuilcdt um @t be ¢
di stributed unti/l on or about 30 January
net work accessible to memmer shofultdhdé awpwebl
that the work was intended f8oralcloengmee rweiile
reproduction and distribution of vari ou:

convenient to deal with them in conjunct

[197] The Uniat ed Sere asserts three pat hw
t hGCeri Me$ and s 131 of the Copyright Act.

[198] Gi | bert J found that <count 4 qualifie

reasons &5 Thkeuatl!l &gation of wilful i nfr
commer ci al or financi al gain satisfied t
relevant acts were committed with intent
consideration.at Tthhee aap peeglaltanotns tvwi | ful |y
making the film available to members of
obtained and or used a document (that is
right. And t hei mvMdlewed fraomodeuscsti nag ds oa c or

requireme’fThef Jsdpé9reached the i8&8me con

[199] The Judge rejected a submission made i

count 4 stood al one ®B)ndc)c(iuil )d, nion pmart isd v

273 At [ 196]
274 At [ 196]
25 At [ 201]



not contain an allegation that t he appe
committing?tThe dfufdgrecea.ejected that submi
i ndi ct ment all eged a clomdipmg athebgct heur
courffFi4nally, for the purpose of s 101B(

maxi mum penalty of fiuse meedln 1@ itrper itseornt

qual i f2P cTehtei ohudge appears to ftusviensedawolre
coubig®

[2000 There was no substanti al chall enge on
s131 copyright challenge and, i n the <cas

nomi nal chall enge to the appriogpnstsd d atwe r
repeated from their Hi gh Court submi ssi
MrPrabhuodés affidavi tSteavtiedse nacred ftolre tehxeh ilbnii
i ndictment thereto. I n the absence of o

resars to depart from the concli@si ons reach

[201]] Having concluded that count 2 is an e
t heex t radi ti on Act, We Icioknecwiusdee ¢ uhaalti fcyo.u n't

Count 3

The essenti al conduct

[202) Quot rogm t he superseding indictment, t
count 3 is that the appellants conspired

of fences:

(a) to knowingly conduct and attempt to c
affecting intneceomaedrcandwliioctiign f act
proceeds of the specified unl awful ac
infringement and wire fraud with the
on of t he speci fied unl awf ul activi
infringemeet famadd,wi and t hat whi | e c
attempting to conduct such financi al
property involved in the financial tra

2% At [ 197] .
27 At [ 198].
28 At [198].
29 At [IRRO]] .



of S 0 me form of nunvliaowfauli oactoifvi Tiyt |i
Uni Bedt ese Ctoiden B956(a) (1) (A) (i) ;

(b) to transport, transmit, and transfer
and transfer a monetary instrument an
United States to and through a place ¢
a place i/®tahes Uhi omdor through a pl
Uni Bedt es, with the intent to promot
specified unl awf ul activities of c¢crim
wire fraud, i n vi ol ati on of Titl e

Sectliogd ( a;) (&nd A)

(©) to knowingly engage and attempt to en
in criminally derived property of a v,
derived from the specified unl awful a
infringement and Wi rTei tflreauldg, ilhniviieadl a
Code, Section 1957.
[203] The essence of the alleged conduct IS
proceeds of c¢criminal activity at various
Pat hways avail abl e

[204) The United St ahats taltciksn oOvd Ceudiigiesim @ik @ e r s a

present it with a problem in relation t
Th@ni t edwaSst ahtietsh er tlol .r1e9l ioalreta IhaehmtdeSdita t e s
Treaty. Abaepgt ashear dpe i embugthearopart of f e

Uni B8edt es was dri ven t o S'S 246 and 310

conspiracy). Only brief argument was ad

[205] Section 246(1) of the Crimes Act provi

Every one is guilty of receirviobg awhmeae dr ec e
by any ot her i,mpknaowinmg |Iteh aotf fperncper ty to
or so obtained, or being reckless as to

stolen or SO obtained.

(Emphasis added.)

[206) Section 246 requires a predicate offe
or reckless receipt® 56 thaet pevxceedsi Df s

monkgundering provisions that ap@te,arbutmme

% SeR v Njt®®8F 610 8NZ(LHRC) .



which are more focused on conceal ment or
mer e r®Wkempe .t he proceeds exceed a value

is seven yeaf?s o i mprisonment.

[207] A. person cannot be cohfi eantrdecd ea fvimat hu nte
s ?86o0pther words, a person cannot receiyv
must be Il aid in the alternative. We ar e
been so |l aid in New Zeathatd.thd@haeppebkEkah
money payments as a result of criminal
di shanest 't would be entirely permissi
|l aid that even i f the appeéehtatasdaddinoec
of that offending, they each received t ha
that money had been obtained by the comm
by another.

[208] Ther eff oheygla s 246 wakki gnho tC oaudrdtr,e swsee da ri¢
that it is an available pathway for the

no material argument to the contrary frol

ThEBreaty

[209] The Unitteesd Stsa not eldl,. 1r9% | o i&Zktalba n e w
Uni Bediresaty to satisfy the trelatylQuradeads

Receiving and transporting any money, val
knowing the same to have been unl awfully

[210] Gi | bert J hel dohtatt takel egseninatount
of fence descrfgae appaltants l1Breserved t

finding but focused on both copyright i nf
no evidenti al f ou nsdpaotritoend tfhuantd st htehya t h ande rt
criminal copyright infringement. Il n any

2l Crimes Acti2l4%61, ss 243

% Section 247(a).

2 The Queen[ V9 &RlenMAOLR 608RHg CiA) a au] 1$d58jo i dVL R 6 7
(Crim App) .

2 HC judgmert , ataipRa@9 |n



relation8towoobundt al 40 apply here in the ¢

chall enge to Gil bguéesttbsncowel sseonooneatt

Concl usi on

[211] We <conclude that <count 3 presents an
the Extradition Act.

Counitls3s 9
The essenti al conduct

[212) The essenti al coRdacit s a ltNheeggaeudpd i omafdc oeunma
accounts by the appellants to send decept
to cause those <copyright owners to bel.i
effective steps to curb copyrighe caseir
Whidepyright infringement wil!/ need to b
the relevant works must be transPosed f ol

[213] | t is sufficient for present pur poses
conduct il @dwretns by Gi I B®rt J in his jud

[ 21 ZJounts 9 to 13 allege that the appell :
copyright owner s and obtain money by me

pretences, representations and promi ses,

(a) mi sl eading copyright hol der s i nt
notifications of infringing copies
result in the removal of the file
di sabl ed when, i n fact , only t he
copyrighs Hobkdbt eda

(b) falsely representing to copyright |
woul d have their access terminated
terms of service whereas they were
infringement and sometifmesieven r e
and

(c) mi srepresenting t o copyright hol
AAbU®®| 0 anradntdarke@tdioaver 0 procedur e.

2% See bdl2aew ]at
2% HC judgmemrt, above n



[ 214&he United States alleges in the
scheme allowed infringing copitae of c
servers controlled by [ Megaupload] the
revenue:

1001 The scheme allowed infringi
to remain on the servers <co
accessible to members of th

é
1031t was further part of the scheme
advertising revenue as a result of

files known to be infringing ¢

[21%Jach count relates to a specific wire
the alldgkdhy 6cheame.

[214] The United States relies on three pat/|

and 240.

First €&t hmaygy Act, s 249

[215] We have c ®2mMs9i deeffrdedadsy he contidxdt, dfheco

essential conduct idestche beranccianmd i ®@fr ttloe c

responseowm tageest s. Gil bert J rejecte

the email would not amount®tHe GTaonceéesed eaf

definitions of thodeawdrtibBatnsendidBgwanee

within the scoPeghefJutdgededbhnol tded:
Counts 9 to 13 correlate to the offending
furtherance of the conspirace,sptomsesppel |
to be sent to copyright holders in respo
achieved by accessing t he Megaupl oad C «
communicating with and using a computer ¢
the comput erwasyy,stietm iisn alhliesged t hat the
di shonestly or by deception, and without
The alleged benefit achieved by this dis
t hat it enabl ed Megaupliomagdi ngp frielteai oan t ihf
computer system and continue to profit fi
the necessary casual connection between
system and the obtaining of the benefit i
cauosfe Megaupl oad being able to retain the
copyright holders to have them removed.

B See alfdwviglat]

% HC judgmemrt ,atabp229n.

2 At [ 229] .

20 At [230] .



[216] The appellants very briefly resisted
submi 9sagpanisn | argely by ref eriemsdiebnisto t he
of fered no argument other than that conc:ée

to sustain any assertion of error.

[2171 We see no error in the Judgeds reason
all egation concernsshtomestusg abbemanbdbs (Wt

include®arpeaundary advantage or valuabl ¢

[218] We consi der, therefore, that s 249 of
extradition p&alt3h wasyu bfjoerc t& oteaoa angere@t menrgt t thrned
s 4(1) of t he ExtradiftiioinenAccyt aannadl ytsh e
s24(2) (d) .

Second pPp&L&rhway Act, s 228

[219) The second pathway relied on by the Ul
we have al so %%dtnsiisdecrleedare atrhlaitert.he use of
documents, and that the &3 efnalilad wiotnHiurct
of s 228 as the dishonest use of a documi
or valuabl e Agansai ddérataippre.l | ants mount ed
GilBéstfinding that s 228 provlii3ded Wen saw
no error in Gilbert %6s analysis under t

[220] We conclude that S 228 proviydefsoran
cCou%its, subj ect al Foe atoy tneereitd (nlg)n dtenfe ¢ h
ExtraAdctt iaamd tBefévicdenmtciyadn&l)ysdi)s under

Third p&L&trhwaey Act, s 240
[221] Section 240 of the Crimes Act reads:

(1) Every onefi sobgwiintwg by deception or
deception who, by any dedeption and wi

¥l Crimes Act, s 217.
22 See aldwplas]
23 HC judgmert ,ataipR220 n



(a) obtains ownership or possession o
property, or any privilege, ser vi
benefit, or tviadbmabdier eotnlsy der ai ndi 1

(b) in incurring any debt or Iiability.
(c) induces or causes any other person

ma k e, accept, endor se, destroy, or
capabl e of beipreg uns ead yt ca ddvearnit vaeg eg

(d) causes |l oss to any other person.
(1AEvery person is I|liable to imprisonmet
3years who, wi t hout reasonabl e excuse,
makes available any documseatd Do t hi ng
derive a pecuniary advantage knowing t
claim of right, t he document or t hin
delivered, executed, made, accepted, e
2 I n this sectidn, deception means
(a) a falsentreaepiren, whet her or al , doc
conduct, where the person making t

to deceive any other person and

(i) knows that it is false in a mat
(ii)ys reckless as to whether it [
paticul ar; or
(b) an omission to disclose a materi al
deceive any person, in circumstanc
di sclose it; or
(c)a fraudul ent devi ce, trick, or st
deceive any person.

[222) I n t h€@ouwitghit was accepted by the app
all eged (emails allegedly containing fal:

of s*®Rd0meaningful challenge to that con:

[223] We concl udei st haltsos a2v4a0i | abl e as an e
cou%i3 subject t o meeting t he requir eme
t heex t r aAdatt. on

204 At [ 224].



ThEereaty

[224) Gi ven our <conclusions on this questio
thahe s #“Uf(émemtegoaohrcemtngtngaltdhe be met I n
cou%iis.

Concl usi on

[225] We concl udeilBhsgwobhudentext9 adi tion offe
of the Extradition Act.

Count 1
The essenti al conduct

[226] Coun't 1 all eges iannc | eirdtear ptrhies ea p pwehlilcahn
engaged in interstate and foreign commer

of the enterprise knowingly conspired to

enterprise, throughctai iiptayad easn odf irmedkeitr
Code AA 1961(1) and (5), for the purpose
through copyright infringement, money | al
Pat hways availabl e

[227] The United States resi dst ofpar t9i8cAI poaft

organised criminal group) i n combination
Section 101B(1)(a) of that Act provides 7
of the Crimes Act o, among yotelxerrsa,diarie ndéd

The United States says that the appell an:
purpose of s 98A(2). The essence of the
exi stence of a group thanmimgd maaeroméeé dfe

the commi ssion of serious offences.



[228] Gi | bert 3 concluded:

I have already concluded that the conduc
copyright infringement and wire fraud <ch
of fences bypumitsh alalse four yearsd i mprisonn
of s 98A of the Crimes Act are satisfied
because it all eges that each of the app
achieving the groupombebpgsettomet bt eommch
of these offences and knowingly particiop
of fences to help achieve this objective.
that the conduct relied on by the United
an offence against s 98A of the Crimes Act
and is accordingly an extradition offence
[229] There was no substanti al chall enge to
argument . We see no reasomed obyiGiflelre rftr c

iI's plainly correct.

TheBreaty

[230] We are satisfied that, by oper@a8Aon of
of theAdtriimesi ncolrrpeaartayt ed i n the

Concl usi on

[231] We conclude that count 1 constitutes &
the Extradition Act.

Conclusi on: the offences are fAextraditi
[232] We concl ude, answering question one,
the appell dnta aeamehchaugée is an extradit

s24(2) (c) of t hWwe BEsxutmnaadriitsieont hAectcounts a
foll owing tabl e.

25 At [237].



Count Pat hway offence assert|Avail
Count Crimes Act, s 98A1l &ahRi( Yes
Count Tr e;atayr t I'1.16. N o
Crimes Act, s 249. Yes
Cri mes Act, s 228. Yes
Copyright Act, s 131. Yes
Count Tr e;atayr t 1. 19. N o
Crimes Act, ss 246 and Yes
Counit8s |Tr eatayrt | I . 16. No
Crimes Act, s 249. Ye s
Cri mes Act, s 228. Yes
Copyright Act, s 131. Yes
Counitls3|Tr eatayrt | I .16. No
Cri mes Act, s 249. Yes
Crimes Act, s 228. Yes
Copyright Act, s 131. Yes

H APPLI CATI ONS FOR SPECI AL LEAVE TO APPE

[233] Bef ore Gil bert J, t e paempelolnamtos fseoweg

guestions, and the United States on 69.
on the 300 questions raised in the Distr
were stildl unf ouldedr acwc euthhheéeh oo it we h a

answé&t ed.

[234]) Mr Dotcom posed 12 questions, Messrs
and Mr Batato PSoankt twea es prheaihd.y incorpo

2% HC |l eave judyymant [ 3®dBove n

7 See aldvBEn[dzt3 2]

2% There was some degree of overl ap dueDottoc otmthe di
and Messrs Ortmann and van der Kol k.



one and two. We set aside those that h a\

299

remai nder as foll ows:

@ whether the ROC failed to comply wi
evidence summaarsi sseudf fwictiheint iftorw c on

i nadmi ssi bl e under s 25(3);

(b) whether Gilbert J was wrong to fir

breached its duty of good faith anc

(o whether Gilbert J was wrong to ref

appeal;

(d whekéer Gilbert J was wrong to find,

stay application, that there was n
of the appellants being prevented
witnesses; and

() whet her Gil bert Judweast martontgh e oDicso
correctly struck out the misconduct

[235] The United States also sought speci a
t hHei Clourt és conclusion that the appell an

extradi ei ondeff éme Act and the Tr¥aty. \
[236] As noted, the criterion for speci al
submitted to this Court for decision, by

any ot h®mMWer ¢tacs ocnonsi der the proposed ques
af234] We deal with the first three toget
t hReOC.

2% Another question posed by the appellants was w
authority to confirm as correct the judgment of
i nconsi &t @amte wirounds that had been relied on |
frogmdbove.

30 See alfdwiBlas]

0 See alfodwg at



I Admi sistiypidnd sufficiency of the ROC

[237] The

evidence summari sed i n t he ROC I

categories:

(@)

(b)

(©)

Evidence of the design and struct
busi ness, including forensic analy
usehawieour , rewards programme and
I nferences are sought to be drawn f
of widespread copyright i nfringeme

and the requisite mentaloel emkanese:

For example, therepereneviodemromanttemd
two sampled servers infringed copy
rewar ds t o individual user s wi t

t a-Hewinot i ces.

Evidence of FBilt iuensd eirncvoovlievri nagc ttihve M

These i nclude i denti fying, Vi e
copydingmt ngi ng material s. Evi dence
financial transactions between the

Evidence of numeErauemeéemics i machathyngt
I n communi cati ons wi t h each ot her

appreciation that Megaupl oad was a

i nfringement of copyright. The al
among ot hreorvitdhinnggsanp evi dential ffou
of the conspiracy, t he fact t hat I
copyright infringing and the relev
of fences including dishonesteg and
admi ssions relied on include state

themselves as being finot 100% | egi
l i vi ng from piracy, providing s hi
describing examinationtofwofuil ldegs ea®

Megaupl oad was Anot t he dumb p i



Anotshteart ement avdadiekkbbkedwasot Mat i f
hol ders Areally [knew] how big our

do something against wedéetmaki hgve

I n profit every mont ho. Anot her
about preparing for |l aw suits and t
of technical filtering?3rap and t he

(d Evidence of oneponpegfpitheoms | Agddus ol
foll owing a guilty plea has been c
charge of conspiracy to commit copy
about the operation of t he busi nes

ceonspihatorespposition to making &

screen for copyright, steps taken t
than they actually were, as well as
to provide an invoice rld@prodadse nitei n Q

payment for consulting services whe

such services.

() Evidence of some repeat infringers.

) Evidence of affected copyright 0O WT
protected by copyright and Megaupl
dirsitbut e t hem.

[238] The appellants wish to challenge Gil

evidence in the ROC was sufficient to esi
s 24 (2)(d) of the Extradition AcitlLityhe

unreliability (resulting from breach of
Ashoted, Gilbert J refused to grant | eave

than that relating to transposiitsisoune. t hHaet

was of general signifi-specd®ficEverything

given above at
%

32 See also the exgmRle
j u e n

s
3 HC l eave diy mant [ 38&B o



Was the ROC? admi ssi bl e

[239] Un dteri s head, the appellants argued th
it was not properly certified, baencda utsheat

some of it took the form of commentary al
judici al assessment .
Al l egedmpdmanc(e3)wi tahd nsi s2s5 bi | ity

[240] Secti on 25(3) sets out certain prereq:l

25 Record nafy cheesesubmitted by exempted co

é

(©)) The record of the case is admissible
b 9
(a)

i cer of t he

affidavit of an off
prosecutor, as the coadfse may be
ed

an
t he
the case was prepar by, or under
or that prosecutor and that the ev
for use in the personods trial; and

(b) a certificate by a person describe
that, in ihom, orhdhereo@iacd of the ca:c
exi stence of evidence that is suff
exempted country to justify a pros

3A) A person referredoto in subsection (3)

(a) t he AtGemremreayy oropfioeiripalt {the exem

country, or his or her deputy or d

(b) any ot her person who has, under t
country, control over the decision

[241] I n t hi s case, the required affidavit
UntieSdt at es prosecutor Mr Prabhu i n respe
suppl ementary ROCs. I n tot al he has swol

€ thoroughly reviewed the governmentods ev
whi ch has Dbfecern tprrieasle,r veendd bel i eve t hat t h
to prove beyond a reasonabl e doubt that
charged in the Superseding Indictment.



[242) The appell ants contended the certifi
wehWwahatt Megaupl oad data seized by the
and/ or is deteriorating. This data incl
Some of t hese contain files whi ch ar e

i nfringemedqdwgt manas .t ake

[243] I n our vVvi ew, these are issues proper.]l
I ndeed we understand that the United Sta
the future of the servers and haveée been
requires the requesting state to certify
and that is precisely what has been certi

of the servers at issue. We afesn@b(Beér

Al l egedmpdmanc(e2)wi tphr essc25 bed content

[244] The contents of the ROC are regul ated
t hatROtChenust contain a fisummary of the evi
for the sberpedebnofsought to be extradi!|

[245] The appell ants contended that the ROC

basic requirement because it is in a fo
judicial assessment. It wabegal dstubmbesi
conclusory assertions, al l of which must

argument that the United States case hin

which the appellants say undermines the |

[246] | n partipgppédlalranttshecoampl ai ned t hat al t
references to allegedly copyrighted work
protection. According to the appell ant
evidence of whetahelri cemcweploadadwears huandder t al
Al so, there is no evidence of the <creat
whether there is infringeme#t Dbecause of

34 See aldwd at



[2471 A rel ated complaint is itlhatt o npithowiadd

particulars of the witnesses and the evi

appell ants, there must be a detailed sumr
of the alleged offences. n DHi asho wlid niers
and a summary of their statement. Wi t h
identify the witnesses and in the case
evidence is attributed to them.

[248] 't 1 s said thatt oata bteyspte tohfe WR QGO ersesf earn:
and what they are expected to say, which

court cannot safely assume that evidence

[249] We do not accepFti rtshtes @ naroguurmevntesw, not
of the phrase fiexpects €& to testify to t
and simply reflects the fact t he witnes
accordance with theari mparetfant ISye,c otnhdd yc ocamr
on a misconception about the tasRkOCaf an
|l accepted the arguments would significant
as di sclulsOsbeld T@at some extent, t he argument
badlbor attempt to gain the disclosure wh

Uni Bedtes is not®*x equired to provide.

[250] Altlhat s 25(2) requires i s a summary o
briefs of evidence to be provided. Nor
witnesses are able to give that evidence.
bynmamed but described witnessedksi salcds wrse
of their identity warrants further i ngl

i nadmi ssi bl e or i nsuffi®ient. | nference:

[251]] The compl aint abwiud e ntchee oafb semnmgyr ioghhte
infringement overlooks that, fowhatthei spul

3 Dotcom @®P®Be n
3 United States (qR0OABYr AB®HBv 3 AR VE2D)L 3FRNDart [ 18]
37 CouniBs 1



essenti al is evidence of an agreement to

infringed need not be knavarc yé% oi derntsitf.i al

[252) The position is different 1 n4iGaenldati on
9113:249% and 228 of the Crimes Act and s 1
those offences, it would be mecdgsady t B
we have explained above, for the purpos

circumstance tha Tmastbéengraaspbseds no
the works are subject to copyridgphtnoitn atclce

that the ROC fails to make out a plausi kb

wor ks céh@rertnreed.contrary, it is safe to i
status wi || be proved at trriiglht dlitd inotu
to major films such as the Lord of the RIi
of dakwe notices issued by copyright owne
appell ants themselves admitted to being |

[253] As t o sihen i-emkcildvemt i al materi alSt awesagr
that the ROC would cease to be a coheren;
of disconnected snippets of evidence devc

rel evancemustThlkee RrO€Cad i n a practical way.

Reliability and duty of candour

[254] The appellants contended tha&¥then bre
Uni 6edt es:

@ failed to disclose the relevant | e
made by its own witnesses;
(b) fadl eo i nclude evidence that S 0ome

complying with its DMCA obligati ons:s

3 See aldwe]at
39 See aldwe]at
30 See aldwe]at
81 SeBotcom @%PB®Pean [152].



(c) mi srepresented the communications I
as admissions by (i) incorrectly 1

Ger man amg Heligctuisve quotes.

[255] The Supreme Court has held the duty of

state to include all poterfdmlly yiewicdid pad
would render worthless, under mi né® or se
Itoll ows we do not accept the duty of <ca

expert wvnioetwes .t ooWet hat the only eaemnxsalmptlieongi
does not, when viewed objectively, remov:

i n question.

[256] We reiterate that it is the task of t
evidence iifn ackceeyR@Cde st abl ilksd ddhme £l ementt f
It Iis only in excdeberenalt aippeamst amee sV
defective or apparently wunreli a®ltehatthat

an extradition court may gwalfiutry,hecr eadhidb ic

rel i &%blinl iotuyr. vi ew, that is plainly not wal
relied upon demonstrates a mani fest unr
appell ant s, the materi al t h eRFhGs acyr esaht ceusl ¢
conflict of evidence which can only be pi

Sufficiency of the evidence for committ al
Submi ssions

[257] The appell ants argued that Gilbert J v
faci e case hada)beceonp ynraidgeh to ustu kit shiastt ed i n t
been infringed and b) whether the i1 nfere
deception and/ or fraudul ent condbhetir wer
submi ssion, the Judge failed to do this.

195] per McGrat hi[aZned5 |B | paenrcJh@lradz eJbdr caonkd [ 2 6 2]
88 At [152] per McGrath and Blanchard JJ, and [ 26!
agd ]at



[258] The United States sought to draw infetl
from Megaupl oadds condoeonh notreepomdi mge
copyright hol der s by del eting onl vy t he
Theni 6edt es ctl ad arpeydr itghhat hol ders were mi

t a-dkewn notices would resul't in the del et |

[259] The appell ants contended that any adyve
of being drawn andgtapern ef drhe telverde nice. a
under both New Zealand and United States

file, only to disable access to it by del

Anal ysi s

[260) The assertion tHats htimigs ai 9 rfi antaa If atco ee

this is the only item of evidence in the
not . l ndeed, as will be readily apparent
ot her evidence. rBmcei nfanmy sohwvearetstagn fir oifme
ta@ewn notices is potentially avail abl e.

Uni ted St at eksowr rntdtaitc g hputt aMMeegaupl oad on
file which it wseoweseédnbyhadebeepydight
knowl edge, it del i berately chose to pres:s
continued possession or distribution of
Megaupl oad of whi crhowlheed geeppel Thing si shasuy

evidence, for example an alleged admissi
the multiplication of | inks to the same
control for copyright hol derso.

[261]] Ther eo isviadesnce of all egedly false st

United Statesd government agency about th

suggests he knew the appellants were not

[262) | n saying t hirsl,oowkee dh atvhea tn ottheovaeppel | an

practices, rely on the provision of dire



ownéltrse,l y on arguments about deduplicatio
ta-dkewn notices ikannowdttedgei déndcefofi ngement
plainly trial points. As already mentio
consider affPf*mative defences.

Application for | eave to adduce further

[263] Mr Dot com and Mes sdrexr @&rotl ma nsno uggrhd MV aem
further evidence in this Court. They al

admit further evidence in the High Court.

[264] The evidence before wus took the form
organi satntoinnsg rceoppryersieght owner s had acknq
review of United Stddavers rctgiicd aapplni,e s harn

l ink and not to the underlying file; and
taken Tdhoewnevi dence before Gilbert J conc
revi ew. The evidence went to the merits

abo¥%se, 72(2) provides that the High Court

was not hieefDorseg ri ct Court. tThhee esvaimkee muoues t
and is inadmissible. Evidence might be &
to show prejudice to the appell antsdé cas:
any teeveme would not admit 1t for that pul
for trial. It does not detract from th
evidence contained in the ROC. Simil ar|l

revidaw,h whe addr §884bel ow from

Conclusion on sufficiency

[265] We see no reason to interfere with Gil
has been éelshteabelviistheendc.ce contained in the

prifraci e case which would justify the col

avail able New Zealand offences.
%5 A procedur where copyright ownehesy cowrd di dtehreen
prOV|ded access to infringing content.

36 See aldvet]at
3 See al ®ifds.6a)t



[266] Fi nal l'y f or compl eteness we address
submitattedhitsh per sonal circumstances wer e
conspirators because of a) his Auni que
instructions and because b) he did not k
which was well adf hbeent estlbsi sdes by t he
any conspiracy had been for med. I't was

been overl ooked by both the District and

[267] As a matter of law, it ikBapobeseif|feort me
And in so far as the arguments appear to

never be a conspirator they are misconce

aware of the copyright infrimagegment and
[268] | n our view all of the arguments abou
and we do not therefore grant | eave.

J THE STAY APPLI CATI ONS

[269] There were two didthecfusdawnwgapphiycatp

the general or cmitsicoononduct stay appli

The funding stay application

[270] Gi | bert J refused | eave on the questio
no breach of natur al justice as a resul
i nstructing overseas expeconwuthesseasobyi
appeal had no prospects of success and it

but rather wenr to judicial review.

The circumstances

[271] Af t er the grand jury had returned i
Janwarly? , a United States Court I ssued w

38 SeR v HaALr2ils/ 06, 27 Sepgfeéd®per 2006 at [ 66]
8 HC l eave |jud3yyméadfi48hbove n



property belonging to the appell ants. Th

i n New Zeal and, Hong Kong, and Australia
t here bnaabsl eprcoause to believe the propert
of fendi ng. None of the appellants had ai

[272) The restraining orders were duly regi
by order o f theCaoutt eBfpethievef odrghappel |l

Mes®oscom and van der Kol k have property

[273] I n Apr il 2012, the High Court in New
the restrained mo¥elyn fAarg ulsitv i2rogl 2e x pPeort st eesr
order by allowing the release of further
The Judge appointed Mr Galbraith QC to |
cri flrni albuly 2013, the Hong Kong High Coul
of restrained monies to Messrs van der
expenses. Further funds were released t ¢
March 2015 and %®gain in April 2015.

[274] On 27 March 2015, t he Unittuerde Sotradteerss
United States Court forfeiting the forei.
under a doctrine known as **Ae fhgtttveed
extradition hearing was duewdao Icatmare nacdkj a0
to Septe¥ber 2015.

[275] The appellants contended that the for
from restraint i n New Zealand and Hong
evidence for the purposes toefd tShtea teexst rlaadw,t
of fence for a United States <citizen or

Threndered payment of expert witnesses f

0. Commi ssioner of2P&aRjcBZWCD6B8dom

21 Commi ssioner of ®wdL@&env Dotcom

22 Commi ssioner of2PaRjicdzZ¥HCDaANLOEOmMmM

22 Commi ssioner of 2BPabijcézeiomdst80omner of 2BAdabice v
NZHC 761 (r e Lwlmms sanloyn)e;r af®2BPabjclNZHCDB8R0O6o0Mr ea

24 United States of America 89 AH |S8dps 3D VasRe6d5) 1

> See decision Bf akat[zZ11B,]) .above n



The United States refused tm emgagedcdkiey n

appell ants using i mpugned funds.

[276) On 14 July 2015, the appellants appl:i
stay of the extradition hearing on the g

restricting thehier hacacdsnsg taanofuwnn desd ftoor atn

[2771 Judge Dawson decPq @redapgmealapipd itclag i ldin¢
appell ants argued Judge Dawson had breac
multiple errors of | aw and bectedepnpceart
compl aints and concluded there was no su

they were denied a fair extradition heat

experts in the United States ementheffaw
hearliige Judge subsequently declined | ea
i sS®e.

Application for | eave to appeal

[278] I n seeking special | eave to appeal, c
i ssue as a hatur gl ppustiede Dat gleSsshaitgcens T Im
confirmed the right of a defendant to in

his or her own evidence at the *®8xtradi
Thappell ants argued t hctti viehley UWnh waerdt eSdt atth
wel | as the orders of the Hong Kong and
used to pay | egal expenses. The appell art
that took place in t heheDiagptpreildta nG@ou rwte rvea s

participating in it in a meaningful way.

Anal ysi s

[279] The evidence the appellants say they

were wunfairly prevented from doing so f

26 We explain the relevasBtis5sdhaceclts more fully below
2. HC judgmemrt ,atabpv¥21]n.

22 HC |l eave |jud3yymarf{#®hove n

29 For e xDompcdoem @P®®ean [184] per McGrath and BI an



eviderlne ted States | aw, especially the |
bepxpert evidence on technical i ssues r e
cgvidence about i ndustry practice, I n |
responsesownoendodgéimed t he expectati-booven of t
notices. Of the three categories, It w

expertise, not | egal expertise that was 1

[280] I ni ti all vy, Mr Mansfieldwasbmrewvedttit hg
expert in the world from giving evidence
acknowl edged that was an overstatement a

witnesses who were United StanietSedt ebzen

Heal so acknowledged it was possible the
| ocated el sewhere, i ncluding in Europe.
distilled to being denied the right to c;
[281]] For its part, the United States conten
simply enforcing its own | aw. It char a

gamesmanship and a delaying tactic.

[282] There is reason to be scefpsticlaai nasb o
prejudice. For exampl e, bet ween May 201
access to very substantial funds which wi

did have ample opportunity to engtag® exp

at a time when the extradition hearing we
throughout by United States |awarea sofantdh
potenti al i mplications of the United St a:
first made in 2012. That i's to say, he
unrestrained funds would be to the case.
[283] Be t hat as it may, there i s a more f ul
a stay. We are satishaddcalhlaegd ealeln t et
wanted to call, it would not have made an
hearing. To suggest otherwise I s to con:

for the appell antswoalld hohee paolpioseeadewod



create conflicts in the evidence, the re
extradition judge. To put it another way

the sl am dunk necrdismg yoft oa ppricihardfead¢ ihe ¢

[284) We need only demonstrate that by refer
the appell ants. They wanted to call ev
expectations of copyright owankelres la$iRs ,t hae

point being that tdbhwsne nwho ciess cod |l tdhe ott a

i nto thinking the appellants were doing
them they had done. That woul d show
Howevdédre, ROC contains evidence from indu
di spute that. Further, as already stat

statemeéentasmaMn made to a government age.l
Megaupl oadeswbi bbb EBogwg he was not foll owi
Ot her wi s e, why woul d he deliberately |
conversations between the appellants the
evidence of gudilsglyokemodtwy.edge and

[285] 't foll ows that this is not an i ssue ¢

The misconduct stay applications

[286] | Wi | sooRt he New Zeal and Supreme Court

stay of criminal proceedisngd amay mbescgndrl

wi 0

@ prejudice the fairness of a defend:

() under mine public confidence in the

tri al i s permitted to proceed (the

[287] The appell aniscispl estaepgley pt o commi tt :

proceedings and t hat ther e has been co

30 Wi | son2wl5 NzZSC 189, [2016] 1 NZLR 705 at [40]



Neweal and agencies acting on behalf of

per manent stay.

The circumstances

[288] The mi sciommduan preilmarily concerns even
the appellants in 2012 including the wunl
t hGtover nment Communications Security Bur
t hDei s tCroiua tt when apphysngogndlor amar epst war r e
t heextradition Act that the informatybe ha

rai d Doont cMorm6s home as wel | as®3unreasonabl
[289] Mr Dotcom al so alleged thengtrobemut no
Uni ted States for political reasons and
residence so as to streamline his extrad,:

[290] The appellants filed a joint applicatd]i
30 October 2(@b4icatTlhhe waisntamanded on 21
16 September 2015, Mr Dotcom filed his o\

[291] The United States sought an or-det to s

application was heard préorxtoadihtei omo nh
Judyjewson hel d the alleged misconduct cou
of the extradition hearing and so was ou
extradition court. He tHReémTbedece ssonuaowla:
upheld by Gilber3A3 wnthhe hHdi Jlun@oumgt st &
Judge declined |l eave to*&appeal to this C
Application for | eave to appeal
[292] I n seeking speci al | eavieanhtos appeaedt hi
Bl Al legations about denial of access to funding
Wehave already addressed these in the previous

2 The two stay appiltih attd gpentsh gud:i[6§ &d@&]ad el ow a't
3 HC judgmemnt ,atabpv¥y®3]n.
3% HC leave |jud3ymarifi{8®hove n



(@ Judge Dawson mi stakenly treated N
application as a joint application.
natur al justice, the Judge compl et
August applicati ond ofanMassr KoOrkt mar

(b)) Both Judge Dawson and Gilbert J toc
to the stay jurisdiction of an extr
extradition defendant from ever b ¢
cat egWirlysam

(0 The tswos crael ied on by Gilbert J to
juri s®inamieoy ;i cenBw jjfkave been super
by the Supreme Eioandort de iaiidys of
Engl i sh dRegisnan( @adver nment of t he
Amrei cBpwv St reetd Maghrdch agswemport an

stay ju¥isdiction.

(d Because the application was wrongl
never had the opportunity to put
substantive evidehderehywbrcmakbkeygp

about t hat evidence.

Anal ysi s

[293] We accept that Judge Dawson did erron

application as a jJoint application and
However, the poi ntThiast adfs nboe caiugrei ftihcea nec e
substance in the August application that

and therefore not hing of substance wh i

Whemr essed, Mr I'l'l i ngworntyh swagsni dnakalng tdc

35 HC judgmer2t , ataippS£8$n

3 Police ab®PedBmd,akkbd®6e n

%7 Siemeab8f®Eotncom @PBBe Redgi na (Govern
America) v Bow Cotufr&®t0 6 a EWHICr 226606 (



l hbhose circumstances, the error made by

merit a second appeal

[294) As for the scope of an extradition ju
extradition hearnibugeomft lpeg ogrecsssnds nofour

mu st be s 8 of the Extradition Act, whi ¢
surrender exists if, among other things,
the interestsl ofhegusticemstadces ait woul
to surrender the persono. The extraditic

where a discreti®nary restriction exists.

[295] Based on the way the Act i s staryuotgur e
tha8t dsel i neates the scope of the jurisdi
context of extradition. I n the absence
t he t er ms of S 8 shoul d not generally

Execpt icoimaclumst ances might al soBuwjxakst 8whar

excluded by the terms of the relevant ex!

reason t oCduwerptr iowfe itthe resi dual jurafsdict.
de®y.

[296] Secti on 8 was raised in this case 1in
argued before Gilbert J, nor did it f o
Wet herefore do not decide the iIissue on th
whet her the gener al | aw relating to abus

extradition hearings and whiujhaekd tlhaetreer

Supr@mert decisions.

[297] I't i s not clear to us that etBugeaekdi s an
| at er Supreme Court deci sions. BTharke i s

whi ch expressly contempl at es staying a

% Extradition Act 1999, s 24(4).
3 Buj,aknb®® eat] 3 3B]0.]



circumstances where the informantods evi d

embr k on the committal fUnction would be

[298] I n any event, we are prepared to acce
the second categorWi losfamna baupspel yo fa tp rtolcee scso
i ncluding extraadlilteidont.hatl tt hwei Isle cbhoen dr eccat e
mi sconduct wil | under mine public confider

a trial I's permitted to proceed.

[299] The di fficulty forwWit ehkaepspellleaant,s tihse
f orayying a proceeding in a category two c
category reason was described as fAan ext
the clearéstitofgecasalklby requires a caus
mi scondand the prejut®iwheé choishe ad&f agdal
MrDot comdbs permanent residency has not fo
vigorously resisting extradition and the

made toedh&t &¥nNnes prosecuting authorities

interest in protecting copyright.
[300] The availability of an al t3¥frnathive cas
t her e have been ot her proc&ednadgst heéen

Gover Cmenmuni cations Security Bureau has
Mr Dotcombébs and Mr van der Kol kds privat e
damages has not *yReur tbheeern, rtehseorlev eid9 . not h
appet s$afrom raising these issues at tria

isn our view where they properly belong.

[301] We are satisfied that even i f t he a
stagplications relating ,t ot ipeyceduratl oo re
0 At [27]; quoting t Hi gBuCalbrtv ®Regpiu®d a7 Joh Pk

he
NZAR 513 (HC) at [ 44]
L Wi |l somb®8e ant [ 92 (e) ]
42 At [[78%0]] .
43 Wi |l somb®8@e at [ 92 (e
44 Seot cAMt vGarg[r2alll 4
5 Se®otcom v-GAnhéepah
Att oGereg[r2a001 8] NZCA

.and similarly at [60].

[2015] 1 NZLR 74
621 abhdadt[cldgm awmd [
]



satisfying the high threshold for stayincg
to grant | eave in relation to an argumen

therefore do not grant it.

[302] For compl et etnheasts ,a fwee rr etchoer dhear i ng bef
Review {(thbuiawbuhoad ) Mr Dotcom $90, 000 i
Att oGeegral for breathB6@¥8Thifs trhel Ptre o atca i/
privacy requests naldbe tboy eMrerDyo tMionm sitrer 2
al most every government depart ment . Mr
i nformati on hel d about hi m andpernaddgungst e
extraditiNemriwaraileguest s weAtt b-GCamgrf &I r e c
On his behalGfe,nedrdacdl iSsodd ctiterrequests on
vexatious and included information which
of the requesG@esnetroalt hwea sAtntootr nagugt chyo rA cste da nb

any event there wadsecnosdpnBipteoe. basi s for

[303] The appelitacnt sbywuwany tof mat elrrii alu nfail l6esd

decision is relevant to the extradition
thawbuld undermine public confidence in
Theonduct at i ssue does not come cl ose t
undwirl aod to attempt to rely on it for tF

mi s c oendc.ei v

K JuDIlI ClI AL REVI EW

[304] As mentioned, there were3%t wo proceedi:

@ The appeal from Judge Daswaords ape@i
provisions of the Extradition Act.
under the Act. sitti oins mé s tlraiw t seat |
Di stCroiuc tt .

6 Dotcom v CrowdhOl&aw NZHRRE 7.
#¥roAt [ 204] .
3 See ald]veanadt see HC Rudajimen&], above n



(b) Judici al review proceedings relat.i

determination and his decision di st

[305] There was significant overlap between
egry alleged error of | aw (bar one) in t|
i n t hset actaesde appeal . The one exception wa

apparent bias and predeterd nation on t hi

[306] I n | i ghtl bodr tt hd sl i fited his consider ¢
proceeding to apparent bias and predeter |
of the judgment-mamdefloltmayg oOhaeraefawoul d

that all paethiasfh®d heanigpyv

[307] The appell ants appeal the Judgeds dec
review proceeding to matttagresd rmaptpedcdeal t Twai
were entitled to pursue judicial fraedi ag:

rejecting their allegations of apparent |

[308] Counsel for the appellants argued Gil
deci sion of Asher J as fAdirectingo that
includi eglutrraed prmudd ngs that | ed to it sho
appeals rather than sepaRattledry, bAswary Db fh

ruled contrary to a submission made by th

be iec!|ud -$thatedsappeal so long as they
According to the appellant s, Asher J di
judireivalew proceedings, although he ackno

[309] Thi s pr ®cd &s ode cAisshiean however overl oo

351 At
352 At

@retftrmanmn nv Unite[d2®16GafeNZHE BAMM2rica

appeal procedure under s 68 as Athe prim
matters could be properly inc¥uded in thi
9 HC judgmer2t ,atabo&k. n
3 At [IF58%]; applSyaixme rteh eCot esttd ivnh Wo ol Ho2a0r0d9 ]|Di s e s
72, [2010] 1 NZLR 35 at [3].
]
3

NzZsScC
[
[
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[310] We accept as a geexirsatlemaoad nafi pd er it dhilatt
automatically fatal to the right to appl
t heex t radition Act does not contain a priyv
regard to the natureandf the ewmpadhenenv
scheme governing extraditTiaonnnsaldrytckeet me nnh s

Ltd v CommissionareoéPya@achd Revenue

[B11]] I n our Vvi ew, i f a ground of judicial
deter mroadhtstthaet ecdaseeppeal dmasoceéesnsoumdas se

it has beej wcai c¢ihals rcewieew i s not availa
intended it would be possible to bring dt
groundds.effect, what the appellants are
proceedings replicating the same grounds

appeal rights under the Extradition Act.
s houlbde npoetr mi tted.

[B12] 't i s therefore arguable that at | east
bias and predetermination cosltateadvaphppee
However, because of the way t her cased wacs

address those on the basis of an appeal

[313] As noted by Mr Mansfield, the all egat
Judge Dawsonds approach to the two stay
predeter mi nens tamed d ppclkiedatiimparti al i ty.

was said to be evident from:

@ Judge Dawsonds refusal to hear bot |

heari ng;

(b) the Judgeds refusal to determine tt
t he wetly ghiebairliing, thereby causing th
they sought to avoid by the applic:

% Tannadyce Investments Ltd[w0AQdrmmiNZsSiConl&ar8,of[ 210rl:
153 &@k61Pp6]



(c) etermining the United Statesdé requ
during the eligibility hearing;

(d) roviding no reasonhse ipn epl urnponratriyn go
f the United States; and

() purporting to determine the miscon

despite refusing to allow the appe

submi ssi ons.

[314) We do not accept tnhiantd gadno bianefrovremme dw oaunl dd
any of these matters, whether viewed ind

or predetermination on the part of Judge

[315] What happened was that the funding st
The appeltl asan sursgpeungth hearing of the appl |
mi nute on 21 July 2015 advising that t

commencement of the extradition®hearing

[316] The appell ants soughbt thgentscheduti al
Thidi gh Court declined to grant a priorit
application could be heard at the time o
deci®iTonee appell ants appheal aepp etad st wiesr e Co
t hCaeurt on 8 September 2015 and di smisse
concluded there was insufficientCobume to
was satisfied the appell antschwodudIdi nngo tt ol

resolved by the District Court bec™use th

[317] The hearing of t he funding stay a
t hDai s tCroiua tt . There were Numex omisn aatfifoind aa

| engubhngi sssi ons. It did not conclude unt.

% United States oDfC Aoerrtihc &5 Ond ZPER06t EciRol ny2 12 Q1 1u5 .

%5 Ortmann v Unit edHCStAatceks -2@ f#DMBMEBi,cab6 August 2
Dotcom v UnitedCStAaitcekd-a0HdDBH0i,cal 3 August 20

% Ortmann v Distric[t2Chaulr tNAGA Ndo& J BastBh[olre] , [ 21]



his decision and then invited the appel
mi sconduct stay applications. He confi

extraditionehdatiengiméhg the 3utcome of

[318] The Judge adopted this approach reaso
eligibility would provide context for C
Weagree with Gilbertedt thaudr sdeavaidlgablt @ o
circum®ilafnchees .had concluded the appellant

fair eligibility hearing he would have gi

[319] As regards t he sequence adopted for
app cations, we do not consider this is ¢
the Judgeds impartiality. obseparetri evolud d,
expected the Judge to aeasernp®| hicad dtoami |inc
hear the substance of the stay applicati

no jurisdiction for him to entertain the

him to have embarked on a further | engt h
[320] Fiad 'y, | i®we Grkepect Ohe complaint tha
give reasons for striking out *°he applic:
[321] We conclude there is no merit in the .

on judicialsragecewdandl!|l ytdi smi ssed.

%7 See HC judgme natt, [adb50lvle. n Judge Dawdontrdl Sdadedads
of Ameri c®Cv NDot bo-B0@®OPOD@®6LCRDcL2Ober 2015; wi th r
DC udgmentl abidperan]

% HC judgmemnt ,atabpvy@7n.

% HC judgmemrt ,atabpopy®@70n and [543].

% Judge Dawson gave his reasons by inserting the
responding point by podi ntat DOGC 7j8didlgamdalgntieo ns bvo v ¢
| BMar klLett[d2 0 1 3] EWCA Cifu8p8Wwhete|[ 16F Court hel d
though not | audable, did not found judicial re\



L SUMMARY AND DI SPOSI TI ON

Summary of conclusions

[322) We are satisfied that New Zeal and | a
i nfringement i n the circumstances of thi
contrary to tpyr,evtihauts daouubhloer icri mi nal ity

bet ween New Zeal and and the United State

that, i f proved, would establish extradi:

[323] Par |l i ament has madecd pgolpiycy gdeciowinem
upon them the exclusive right to copy ¢th
by anyone who knowingly possesses an infi
the course of businesstwi shcéa awisewnti o neo

that infringes the copyright.

[324] That Copyright Act offence qualifies f
the United States. So do certain Crimes
di shonestly acsestsemg andodpshenestly ta
intent to obtain monewg,i ft hpatonwaatded aepspted H lai
were they to be tried -Trne aNteyw peetalH vaanyds. t OA
relied upon by apheen.Uni ted States are

[325] The ROC i s bot h admi ssi ble and suffi

eligibility for extradition on the facts
to decide whether there is sufficient e
gua fying offence. The courts below fou
commi tt al in this case. That conclusi on
cl ear prima facie case that the appell al
wi |yfudnd on a | arge scale, for their comm
to the summarid&@gd adi) BB83FHha]Jof the High Co
Itoll ows that the appellants were correct

in the Uonintatll Scauaes g imdilke memper sedin



[326) The Hi gh Court rejected the claim thé

i tsel f, wi t h t he assistance of New Zeal
extradition. That conclusi on does not |
thCert in this proceeding, which is brou.

concerned wWi'th phaigiobulaty.the evidence t
have called but for the intervention of |
an i ssue for trial but it is inadmissible
the case for extradition.

[327] Lastly, judicial review was correctly

Di sposition

[328) We decline Mr Dotcomb6s and avemlsircatOrdm

for |l eave to adduce further evidence on
[329] We decline |l eave to file the submissi
Mrl I Il i ngworth QC dated 24 April 2018.

[330] We answer the questions of | aw on whi c

@ Quesnil: Was the High Court Judge ¢
conduct with which the appell ants a
an extradition of fence for t he p
Extradcett i DHh99?

Answer: Yes, thdbodemhmemor reamewisat di

(b)) Question 2. Wa s t he Hi gh Court J L
copyright i n a particular wor k do
personds conduct constituting the
counts 4 to 8; ahdototbibscl sdaot ha

pur pos24s( 2)f(ds) of the Extradition A

%l We express no view about other proceedinngs bro
the alleged misconduct.



Answer : Yes. Copyright i n a part|
appell antsd conduct constituting t
courn8so## the sumpentseanadgi ti ndeaecd not
the purposes of s 24(2)(d) of t he
circumstance transposed when deter
extradition offence.
[331] We decline |l eave to appeal ramsaldl btyhe |
appell ants. Because of our conciweion i
decline |l eave to appeal on the questions
[332] We accordingly confirm the el igibil
Di stCroiuaMe . di rect that the pbioxtereidctwi Chwrntt
del acyompol et e its duties under s 26 of the
deter mi®nati on.
[333] We di smiss the appeal against Gilbert
[334] Wedi smi ss the appeal in CA302/2015.
[335] Ordi narily we would order the appell ar
the United States of America one set of
and usual disbursement soummselh. anHaawdwewma,n (
have not been heard on costs. We grant |
more than two pages in |l ength, excluding
l@working days of the dealpipeétpndos tBhiesepao
file a joint memorandum.
Solicitors:
Keegan Al exander, Auckland for Messrs Ortmann anoda
Anderson Creagh Lai, Auckland for Mr Dotcom
Crown Law Office, Wellington for the United State
%2 See aldwe]at
% Extradition Act 1999, s 72(1)



