IN THE HIGH COURT OF NEW ZEALAND
WELLINGTON REGISTRY
I TE KŌTI MATUA O AOTEAROA
TE WHANGANUI-A-TARA ROHE
CIV 2017-485-714
[2018] NZHC 2454
UNDER

the Judicial Review Procedure Act 2016 and
the Dumping and Countervailing Duties Act
1988

BETWEEN

NEW ZEALAND STEEL LIMITED
Applicant

AND

MINISTER OF COMMERCE AND
CONSUMER AFFAIRS
Respondent

Hearing:

7-11 May 2018 (further memorandum on 11 July 2018)

Appearances:

J E Hodder QC, D R Kalderimis and K E Yesberg for Applicant
J D Every-Palmer QC and N T Butler for Respondent

Judgment:

18 September 2018

JUDGMENT OF MALLON J

Table of contents
Introduction

[1]

The international framework

[7]

The domestic framework

[23]

Amendments

[37]

The application

[43]

Background

[43]

Application

[47]

Investigation

[52]

Final Report

[71]

Determination

[74]

NEW ZEALAND STEEL LIMITED v MINISTER OF COMMERCE AND CONSUMER AFFAIRS [2018]
NZHC 2454 [18 September 2018]

Overseas investigations

[76]

Timeline

[76]

Comparison with overseas investigations

[78]

Public body test

[82]

Issue: the proper test

[82]

The ADRP 2013 (Gal) test

[86]

Subsequent decisions

[95]

The Final Report’s approach

[110]

Was the error of law material to the conclusions MBIE reached

[122]

Non-cooperation and overseas investigations

[125]

The issue

[125]

The law

[128]

The framework for making determinations when there is non-cooperation

[131]

Advice to the Minister about non-cooperation in MBIE’s investigation

[140]

Advice to Minister about overseas investigations

[146]

Policy loans
(i) The Final Report’s assessment of policy loans
(ii) Information from overseas investigations on SOCBs
(iii) Particular relevance of EC 2017 (HRS) to policy loans issue
(iv) MBIE’s consideration of EC 2017 (HRS)

[151]
[151]
[163]
[174]
[182]

Inputs to LTAR
(i) MBIE’s advice on input materials
(ii) Were the overseas investigations relevant

[188]
[188]
[192]

Land use rights

[203]

Other programs

[219]

Other secondary sources

[226]

Like goods

[234]

The issue

[234]

The DCD Act

[237]

The Final Report view

[240]

NZ Steel’s challenge to this view

[243]

My assessment

[250]

Relief

[253]

Result

[260]

Annexure 1
Annexure 2

Introduction
[1]

NZ Steel considers galvanised steel coil (the subject goods) manufactured in

China and exported to this country is subsidised by the Government of China (the
GOC). It applied under the Dumping and Countervailing Duties Act 1988 (the DCD
Act) for an investigation into whether the subject goods were subsidised and were
causing material injury to the domestic steel industry.1 Following an investigation by
the Ministry of Business, Innovation and Employment (MBIE), the Minister of
Commerce and Consumer Affairs determined the subject goods were being subsidised
to de minimis levels only, which meant it was not causing material injury to the
domestic industry and therefore no countervailing duties should be imposed on the
goods (the Minister’s Decision). NZ Steel applies for judicial review of the Minister’s
Decision.
[2]

The application for review covers a number of grounds: unlawfulness by

applying the wrong test and standard of proof; failure to take into account relevant and
available evidence; error of law; absence of adequate reasoning; material errors of fact
and law; incoherent and inconsistent treatment of evidence; and unreasonableness.
However the key errors alleged by NZ Steel concern:
(a)

an error of law as to the test for determining whether an entity is a
“public body” (a question relevant to whether subject goods receive
subsidies in the exporting country);

(b)

whether MBIE’s advice to the Minister properly informed her about the
conclusions reached by overseas investigations and their relevance to
MBIE’s investigation in light of the limited and unverified information
MBIE had obtained from the GOC or the Chinese producers of the
subject goods;

1

DCD Act, s 10. This Act is now called the Trade (Anti-dumping and Countervailing Duties) Act
1988.

(c)

whether MBIE was required to do more by way of investigation in light
of the limited and unverified information from the GOC and the
Chinese producers of the subject goods; and

(d)

an error in what goods constituted “like goods” for the purposes of
determining whether subsidised goods were causing material injury to
the domestic industry.

[3]

The Minister says no such errors were made. She says it was a matter for her

advisers (MBIE personnel reporting to the Chief Executive2) how the investigation
should be conducted. She says she applied the correct test and came to a conclusion
that was reasonably open to her on the available evidence from that investigation. She
says NZ Steel’s case amounts to a merits challenge which is not available on judicial
review.
[4]

I have found the advice to the Minister on which her decision was made

contained material errors which meant the Minister’s decision was unlawful (in a
judicial review sense). First, the advice to the Minister on whether an entity was a
“public body” relied, in particular, on an Australian authority which had misinterpreted
an aspect of that test.
[5]

Secondly, the conclusions reached in the advice differed in material respects

from the findings in overseas investigations involving steel products exported from
China. The advice to the Minister explained these investigations had used adverse
inference reasoning and that this made their findings unreliable. This advice was
incorrect in that some of the relevant overseas findings had been made following
cooperation from Chinese producers and verification visits to their premises.
Additionally, in many instances. the overseas investigating authorities had made their
findings on secondary sources which provided a valid evidential basis for their
findings. In fact, the findings in overseas investigations, which cast doubt on the
reliability of some of the information MBIE had received and on which it relied,
provided a legitimate source of information in MBIE’s investigation because of the

2

Also referred to as the Secretary.

limited cooperation it had received from the GOC and the Chinese producers of the
subject goods.
[6]

This judgment contains a number of abbreviations.

A table with these

abbreviations is included with this judgment as Annexure 1. The judgment also
makes reference to a number of overseas investigations. These are identified in the
judgment in abbreviated form. A table with these abbreviations can be found at
Annexure 2.
The international framework
[7]

The DCD Act is the legislation which gives effect to New Zealand’s

international obligations under the Subsidies and Countervailing Measures Agreement
(SCM Agreement) and the Anti-Dumping Agreement. These two agreements are part
of, and are annexed to, the World Trade Organisation (WTO) Agreement.
[8]

The WTO Agreement is premised on the desirability of free trade. It was the

result of international negotiations formally signed in 1994.3 The WTO Agreement
built upon the General Agreement on Tariffs and Trade (GATT 1947). GATT 1947
arose out of the conclusion of the Second World War and the recognition that
protectionist trade policies needed to be overhauled with a new system premised on
free trade to ensure the efficient use of each nation’s and the world’s resources.
[9]

The WTO Agreement does not prohibit tariffs. They are permitted as the most

acceptable form of protection on the ground they are objective and open to scrutiny. 4
The aim is to reduce tariffs progressively through negotiations. The WTO Agreement
also permits duties as part of creating a trading system that is transparent and fair. The
Anti-Dumping and SCM Agreements form a crucial part of this. They allow Member
states to impose measures to offset the distorted and unfair competition created in their
domestic markets by the dumping or specific subsidisation of goods by other Members
and foreign firms.

3
4

The Uruguay Round of negotiations formally signed at Marrakesh, Morocco on 15 April 1994.
The WTO Agreement came into force on 1 January 1995.
G D Triggs International Law: Contemporary Principles and Practices (LexisNexis Butterworths,
Australia, 2006) at 719.

[10]

The SCM Agreement concerns subsidies. Unlike dumping activities, subsidies

inherently involve the participation of Member states. A Member state concerned
about subsidised goods entering its domestic markets can use the WTO dispute
settlement procedures to seek withdrawal of the subsidy or it can act unilaterally to
remove its adverse effects in accordance with the procedural and substantive
requirements in the SCM Agreement.5
[11]

In order to impose countervailing measures there must first be a “subsidy”.

Article 1 of the SCM Agreement defines “subsidy” as follows:
Article 1
Definition of a Subsidy
1.1

For the purpose of this Agreement, a subsidy shall be deemed to exist
if:
(a)(1) there is a financial contribution by a government or any public
body within the territory of a Member (referred to in this Agreement
as “government”), i.e. where:
(i)

a government practice involves a direct transfer of
funds (e.g. grants, loans, and equity infusion),
potential direct transfers of funds or liabilities (e.g.
loan guarantees);

(ii)

government revenue that is otherwise due is foregone
or not collected (e.g. fiscal incentives such as tax
credits);

(iii)

a government provides goods or services other than
general infrastructure, or purchases goods;

(iv)

a government makes payments to a funding
mechanism, or entrusts or directs a private body to
carry out one or more of the type of functions
illustrated in (i) to (iii) above which would normally
be vested in the government and the practice, in no
real sense, differs from practices normally followed
by governments;

…
and
(b)
5

a benefit is thereby conferred.

Article 10 provides that Member states are to impose countervailing measures in accordance with
the SCM Agreement. It further provides that investigations are to be initiated and conducted in
accordance with the SCM Agreement.

[12]

To impose countervailing measures, a subsidy must also be specific to an

enterprise, industry, or group of enterprises or industries within the jurisdiction of the
authority granting the subsidy.

Article 2 provides certain principles by which

specificity is to be determined. It also requires that specificity be determined on the
basis of positive evidence.
[13]

Some subsidies are automatically prohibited.6 Other subsidies are actionable

if they cause “adverse effects” to the interests of a Member state. Adverse effects are
defined as including where the subsidy causes “injury to the domestic industry of
another Member”.7 Article 7 provides a process for consultation when a Member state
believes a subsidy has been granted or maintained by another Member state. It also
provides for a Member to refer the matter to a WTO panel for review. A WTO panel
report on the matter can in turn be appealed to the Appellate Body.
[14]

Article 11 sets out the requirements for initiating and conducting an

investigation. An investigation is initiated by a written application from or on behalf
of a domestic industry.8 The application is to include sufficient evidence of: the
existence of a subsidy (including, if possible, its amount); injury; and a causal link
between the subsidised imports and the alleged injury.9 The relevant authority must
review the accuracy and adequacy of the evidence provided in the application to
determine whether the evidence is sufficient to justify initiating an investigation.10 An
application only proceeds if there is sufficient evidence of either subsidisation or of
injury to justify proceeding.11 An investigation must be terminated if the amount of a
subsidy is de minimis or if the volume of subsidised imports (actual or potential) or
the injury is negligible.12 The de minimis level for developed countries is less than
one per cent.13 For developing countries an investigation must be terminated if the
overall subsidy does not exceed two per cent.14 Except in special circumstances, an
6
7
8
9
10
11
12
13
14

The SCM Agreement, art 3.
Article 5. A footnote to art 5 provides that the term “injury to the domestic industry” is used in
the same sense as it is used in Part V under which countervailing measures can be imposed.
Article 11.1.
Article 11.2.
Article 11.3.
Article 11.9.
Article 11.9.
Article 11.9.
Article 27.10. MBIE says this applies to China. NZ Steel says this may not be correct but this
does not matter for present purposes.

investigation must be concluded within one year, and in no case more than 18 months,
after its initiation.15
[15]

Article 12 concerns the evidence on which the investigating authority can make

its determination. Interested Members and interested parties must be given notice of
information the authority requires and an opportunity to present evidence. 16 An
interested party includes an exporter or foreign producer or the importer of a product
subject to investigation.17 An investigating authority is required to be satisfied about
the accuracy of the information supplied and there are provisions for how the authority
may do that and what is to occur if there is non-cooperation by a Member state or
interested party. These provisions are as follows:
…
12.5 Except in circumstances provided for in paragraph 7, the authorities
shall during the course of an investigation satisfy themselves as to the
accuracy of the information supplied by interested Members or interested
parties upon which their findings are based.
12.6 The investigating authorities may carry out investigations in the
territory of other Members as required, provided that they have notified in
good time the Member in question and unless that Member objects to the
investigation. Further, the investigating authorities may carry out
investigations on the premises of a firm and may examine the records of a firm
if (a) the firm so agrees and (b) the Member in question is notified and does
not object. The procedures set forth in Annex VI shall apply to investigations
on the premises of a firm. Subject to the requirement to protect confidential
information, the authorities shall make the results of any such investigations
available, or shall provide disclosure thereof pursuant to paragraph 8, to the
firms to which they pertain and may make such results available to the
applicants.
12.7 In cases in which any interested Member or interested party refuses
access to, or otherwise does not provide, necessary information within a
reasonable period or significantly impedes the investigation, preliminary and
final determinations, affirmative or negative, may be made on the basis of the
facts available.
12.8 The authorities shall, before a final determination is made, inform all
interested Members and interested parties of the essential facts under
consideration which form the basis for the decision whether to apply definitive
measures. Such disclosure should take place in sufficient time for the parties
to defend their interests.

15
16
17

Article 11.11.
Article 12.1.
Article 12.9.

…

[16]

Article 13 provides for the investigated Member state to be invited for

consultation to arrive at a mutually agreed solution.
[17]

Article 14 requires Members to specify, in their national legislation or

regulations, the method that will be used for calculating the benefit conferred by a
subsidy. That method must be consistent with certain guidelines. Relevantly, for
present purposes, they include the following guidelines:
…
(b)

a loan by a government shall not be considered as conferring a benefit,
unless there is a difference between the amount that the firm receiving
the loan pays on the government loan and the amount the firm would
pay on a comparable commercial loan which the firm could actually
obtain on the market. …

…
(d)

[18]

the provision of goods or services or purchase of goods by a
government shall not be considered as conferring a benefit unless the
provision is made for less than adequate remuneration, or the purchase
is made for more than adequate remuneration. The adequacy of
remuneration shall be determined in relation to prevailing market
conditions for the good or service in question in the country of
provision or purchase (including price, quality, availability,
marketability, transportation and other conditions of purchase or sale).

Article 15 concerns determining injury to domestic industry. It provides: 18
15.1 A determination of injury for purposes of Article VI of GATT 1994
shall be based on positive evidence and involve an objective examination of
both (a) the volume of the subsidized imports and the effect of the subsidized
imports on prices in the domestic market for like products and (b) the
consequent impact of these imports on the domestic producers of such
products.

[19]

Article 17 provides for provisional measures to be imposed pending the

completion of the investigation. These are subject to time limits concerning when they
can be imposed and for how long.

18

A footnote to art 15 further provides: “Under this Agreement the term “injury” shall, unless
otherwise specified, be taken to mean material injury to a domestic industry, threat of material
injury to a domestic industry or material retardation of the establishment of such an industry and
shall be interpreted in accordance with the provisions of this Article”.

[20]

Article 19 concerns imposing a countervailing duty. It includes the following

provision:
19.2 The decision whether or not to impose a countervailing duty in cases
where all requirements for the imposition have been fulfilled, and the decision
whether the amount of the countervailing duty to be imposed shall be the full
amount of the subsidy or less, are decisions to be made by the authorities of
the importing Member. It is desirable that the imposition should be permissive
in the territory of all Members, that the duty should be less than the total
amount of the subsidy if such lesser duty would be adequate to remove the
injury to the domestic industry, and that procedures should be established
which would allow the authorities concerned to take due account of
representations made by domestic interested parties whose interests might be
adversely affected by the imposition of a countervailing duty.

[21]

Article 22 provides for public notice of the initiation and conclusion or

suspension of an investigation. When a duty is imposed the notice, or a separate report,
must contain “all relevant information on the matters of fact and law and reasons
which have led to the imposition of final measures”. This must include “the reasons
for the acceptance or rejection of relevant arguments or claims made by interested
Members and by the exporters and importers”.19 This also applies if the decision is to
accept an undertaking, but there is otherwise no such requirement if the decision is not
to impose measures.
[22]

Article 23 provides for Members to have national legislation providing for

judicial review of an investigatory authority’s final determination. All interested
parties who participated in the investigation and who are directly affected are to have
access to that review.
The domestic framework
[23]

The DCD Act was subject to a number of amendments brought in by the Trade

(Anti-dumping and Countervailing Duties) Amendment Act 2017. These amendments
did not apply to the investigation in this case because that investigation was initiated
before the new provisions came into force.20

19
20

Article 22.5.
Schedule 1.

[24]

At the time relevant to this investigation the DCD Act did not contain a purpose

provision. The long title stated the DCD Act was “[a]n act to provide for the
imposition of dumping and countervailing duties”.

It applied to investigations

initiated under section 10 of the Act.21
[25]

Section 3 of the DCD Act contained a number of definitions that applied unless

the context otherwise required. These included:
foreign Government means—
(a)

the Government of a foreign country:

(b)

a provincial, State, municipal, local, or regional Government or
authority of a foreign country:

(c)

a body that exercises authority for an association of foreign countries:

(d)

a person, agency, or institution acting for, or on behalf of, a
Government or body referred to in paragraph (a) or paragraph (b) or
paragraph (c)

…
specific subsidy means a subsidy that is specific to an enterprise or industry,
or a group of enterprises or industries, within the jurisdiction of a foreign
Government
subsidised goods means goods in respect of the production, manufacture,
growth, processing, purchase, distribution, transportation, sale, export, or
import of which a specific subsidy has been or will be paid, granted,
authorised, or otherwise provided, directly or indirectly, by a foreign
Government
subsidy includes any financial or other commercial benefit that has accrued
or will accrue, directly or indirectly, to persons engaged in the production,
manufacture, growth, processing, purchase, distribution, transportation, sale,
export, or import of goods, as a result of any scheme, programme, practice, or
thing done, provided, or implemented by a foreign Government; but does not
include the amount of any duty or internal tax imposed on goods by the
Government of the country of origin or country of export from which the
goods, because of their exportation from the country of export or country of
origin, have been exempted or have been or will be relieved by means of
refund or drawback
…

[26]

21

Section 7 defined the amount of the subsidy as follows:

Section 2. The Long title has been repealed. A new purpose provision has been inserted.

7

Amount of subsidy

(1)

In this Act, the expression amount of the subsidy, in relation to any
subsidised goods, means the amount determined by the Secretary as
being the benefit conferred on the recipient of the subsidy.

(2)

For the purposes of subsection (1),—
…
(b)

the provision of a loan by a foreign Government shall not be
considered as conferring a benefit, unless the amount that the
recipient of the loans pays under the loan is less than the
amount the recipient would pay under a comparable
commercial loan that the recipient could obtain on the market.
…

…
(d)

the provision of goods or services, or the purchase of goods,
by a foreign Government shall not be regarded as conferring
a benefit, unless the goods or services are provided for less
than adequate remuneration within the meaning of subsection
(4), or the goods are purchased for more than adequate
remuneration, as the case may be.

…

[27]

(4)

For the purposes of subsection (2)(d), adequate remuneration shall be
determined in relation to prevailing market conditions in the country
concerned for the goods or services, taking into account price, quality,
availability, marketability, transportation, and other conditions of the
provision or purchase.

(5)

Where the Secretary is satisfied that sufficient information has not
been furnished or is not available to enable the amount of the subsidy
to be ascertained for the purposes of this Act, the amount of the
subsidy shall be such amount as is determined by the Secretary having
regard to all available information that the Secretary considers to be
reliable.

In determining whether any material injury has been caused to an industry, s 8

required the Secretary to examine:22

22

(a)

the volume of imports of the … subsidised goods; and

(b)

the effect of the … subsidised goods on prices in New Zealand
for like goods; and

(c)

the consequent impact of the … subsidised goods on the
relevant New Zealand industry.

References to the Secretary in the DCD Act were references to the Secretary of the Ministry of
Economic Development. It is the equivalent of the Chief Executive of MBIE.

…
(3)

[28]

For the purposes of this section, the Secretary may disregard any
information that the Secretary considers to be unreliable.

Section 8 provided various relevant considerations for this assessment. It also

provided that “the Secretary may disregard any information that the Secretary
considers to be unreliable”.23
[29]

Section 10 has been amended but, at the relevant time, provided for an

initiation and investigation as follows:
10

Initiation and subsequent investigation

(1)

Subject to this section, on receipt of a properly documented
application made by or on behalf of New Zealand producers of like
goods and on being satisfied that sufficient evidence has been
provided that—
(a)

goods imported or intended to be imported into New Zealand
are being dumped or subsidised; and

(b)

by reason thereof material injury to an industry has been or is
being caused or is threatened or the establishment of an
industry has been or is being materially retarded,—

the Secretary may initiate an investigation to determine both the
existence and the effect of any alleged dumping or subsidisation of
any goods.
…
(5)

Upon the initiation of an investigation by the Secretary pursuant to
subsection (1) and thereafter during the course of the investigation,
evidence of the dumping or subsidisation and of the material injury to
an industry shall be considered simultaneously.

…
(9)

23

Before initiating an investigation under subsection (1), the Secretary
shall—
(a)

notify the Government or Governments of the country or
countries of export of the goods that are the subject of the
proposed investigation; and

(b)

in the case of an application for the investigation into the
subsidisation of any goods, give that Government or those
Governments a reasonable opportunity for consultations with

Section 8(3).

the aim of clarifying the situation and arriving at a mutually
agreed solution.
…

[30]

Section 10A stated the Secretary was to provide the parties to an investigation

written advice of the essential facts and conclusions that will likely form the basis of
any final determination. This was to be done within 150 days after initiation of the
investigation.
[31]

Section 11 provided for the Minister to terminate an investigation prior to a

final determination on various grounds. This included if the Minister was satisfied
there was insufficient evidence of subsidisation to justify proceeding. Insufficient
evidence existed if the amount of the subsidy was less than one per cent of the value
of the goods being imported or if the volume of goods imported was negligible. Where
an investigation was terminated and it subsequently transpired that information
supplied affecting the investigation was incorrect or did not disclose material facts, in
that the information was of such nature as to materially affect the decision to terminate
the investigation, the Secretary could initiate a further investigation.
[32]

Section 11 did not mention the two per cent threshold for developing countries

as provided in the SCM Agreement although it does give effect to the SCM Agreement
import volume threshold for such countries.24 However s 11(1)(c) provided the
Minister must terminate a subsidisation investigation if satisfied the imposition of a
countervailing duty would be inconsistent with New Zealand’s obligations under the
WTO Agreement. This would allow the Minister to give effect to the two per cent
threshold for developing countries.
[33]

24

Section 13 provided:
13

Final determination

(1)

Subject to section 11, within 180 days after the initiation of an
investigation under section 10 (but not less than 30 days after the
provision of information in accordance with section 10A), the
Minister shall make a final determination as to whether or not, in
relation to the importation or intended importation of goods into New
Zealand,—

It does, however, provide special dumping margin thresholds for Singaporean origin goods.

(2)

[34]

(a)

the goods are being dumped or subsidised; and

(b)

by reason thereof material injury to an industry has been or is
being caused or is threatened or the establishment of an
industry has been or is being materially retarded.

Notice of the final determination of the Minister shall be given as soon
as practicable after it is made.

Section 14 provided for the Minister to impose a countervailing duty as

follows:
14

Anti-dumping and countervailing duties

(1)

At any time after the Minister makes a final determination under
section 13(1) in relation to goods, the Minister may give notice of the
rate or amount of duty determined under subsection (4) of this section
(which notice may be given simultaneously with, or at any time after,
the notice given under section 13(2)) and there shall … be imposed,—
…
(b)

in respect of those goods that are subsidised, a duty to be
known as countervailing duty.

…
(3)

Notwithstanding subsection (1)(b), no countervailing duty may be
imposed under this section if to do so would be inconsistent with New
Zealand’s obligations as a party to the WTO Agreement.

(4)

The … countervailing duty in the case of goods to which this section
applies shall be a rate or amount determined by the Minister,—
…
(b)

(5)

in the case of subsidised goods, not exceeding the amount of
the subsidy on the goods.

In exercising the discretion under subsection (4), the Minister shall
have regard to the desirability of ensuring that the amount of …
countervailing duty in respect of those goods is not greater than is
necessary to prevent the material injury or a recurrence of the material
injury or to remove the threat of material injury to an industry or the
material retardation to the establishment of an industry, as the case
may require.

…

[35]

Section 16 provided for the Minister to impose provisional measures if there

was reasonable cause to believe subsidised goods were causing material injury and

provisional measures were necessary to prevent material injury during the period of
the investigation.
[36]

Section 17 provided that the date on and from which duty is payable can be the

day after the final determination or another specified date.
Amendments
[37]

With effect from 30 November 2017 the DCD Act, renamed as the Trade (Anti-

Dumping and Countervailing Duties) Act 1988, had its long title repealed and a new
purpose section added as follows:
1A

Purpose

The purpose of this Act is to enable New Zealand to apply anti-dumping and
countervailing duties in accordance with its obligations as a party to the WTO
Agreement. Anti-dumping and countervailing duties are intended to prevent
material injury or the threat of material injury to an industry, or the
establishment of an industry being materially retarded, due to dumped or
subsidised goods being imported into New Zealand.

[38]

New application and investigation provisions were also added. These include

a requirement to consider the public interest. Under the new procedure, once it has
been determined that goods are being subsidised and material injury to the industry is
being caused, the Minister determines the rate of countervailing duty that will form
the basis of the second stage of the investigation. Under this second stage the Chief
Executive must investigate whether imposing a duty at that rate is in the public interest.
Section 10F(2) provides that imposing the duty is in the public interest:
… unless the cost to downstream industries and consumers in imposing the
duty is likely to materially outweigh the benefit to the domestic industry of
imposing the duty.

[39]

Section 10F(3) sets out a number of factors for the Chief Executive to consider

in making this assessment. These include effects on: employment; prices, availability
and quality of the goods; and the financial performance of the domestic industry. Once
the Chief Executive has completed this assessment the Minister must determine
whether imposing the duty is in the public interest. If it is in the public interest the
Minister must impose the duty.

[40]

The new purpose provision clarifies what was the implicit purpose of the DCD

Act. The SCM Agreement is focussed on the substantive and procedural obligations
that WTO Member states owe each other in unilaterally imposing countervailing
measures. The purpose of such measures is to protect domestic industries from the
unfair trading practices of WTO Member states and foreign firms. In enacting the
DCD Act, Parliament provided the mechanism by which that protection can be
provided consistent with New Zealand’s obligations under the WTO Agreement.
[41]

The public interest test is new. Before its introduction, the DCD Act required

the Minister to make a final determination about whether goods were being subsidised
and whether that was causing material injury to an industry. The Minister was also
required to give a notice of this final determination.25 At or after the time of giving
this notice, the Minister “may” give notice of “the rate or amount” of the
countervailing duty. This rate or amount determined by the Minister could not exceed
the amount of the subsidy of the goods and no countervailing duty could be imposed
if it would be inconsistent with New Zealand’s obligations under the
WTO Agreement.26
[42]

These provisions were consistent with art 19 of the SCM Agreement that “[i]t

is desirable” that imposing measures should be permissive in the Member state’s
territory and, if imposed, should be no more than adequate to remove the material
injury to the domestic industry.27 Although the DCD Act did not expressly say so, the
Minister’s discretion about whether to impose measures and at what rate could
presumably take into account domestic interested parties adversely affected by
imposing the measure. That would be consistent with art 19 of the SCM Agreement.
At least to some extent, therefore, the new public interest test may have made explicit
what was implicit under the former provisions.28 It is not necessary to consider this
further for present purposes. It is not directly in issue in this judicial review and I did
not receive detailed submissions about this.

25
26
27
28

Section 13.
Section 14.
The SCM Agreement, art 19.2.
But see the Explanatory Note which describes the new public interest test as “allow[ing] for
broader public interest elements, such as competition and consumer welfare” to be considered.

The application
Background
[43]

NZ Steel is a wholly owned subsidiary of a publicly listed Australian company,

BlueScope Steel Ltd. BlueScope has more than 100 facilities in 17 countries. NZ
Steel has three of those sites and employs 1500 people. At its Glenbrook site, NZ
Steel produces a range of steel coil products. This includes galvanised steel coil,
which is the subject of this proceeding. It is the sole New Zealand producer of this
product.
[44]

Galvanised coil is made of carbon steel. It has a hot dip galvanised finish. It

is commonly used in building applications. There are two tariff classifications
applicable: steel coil thickness of 0.3 mm to 1.6 mm (width of greater than 600 mm);
and steel coil thickness of between 1.6 mm and 1.9 mm (width of greater than
600 mm).29
[45]

Like goods are imported into New Zealand from China, Taiwan, Japan, South

Korea and other countries. NZ Steel’s application estimated that imports from China
comprised 22 per cent of the volume imported into the New Zealand market in 2015.
NZ Steel has the main share of the market as the following graph, included in the
MBIE’s Final Report, shows:

29

All goods imported into New Zealand have tariff classifications (Tariff Act 1988, s 9A).

[46]

The Chinese manufacturers supplying galvanised steel coil to New Zealand at

the relevant time were Angang Steel (Angang), Baoshan Iron and Steel Co Ltd
(Baosteel), Changshu Everbright Material Tech Ltd (Changshu), Huangshi Sunny
Strip Aluminium and Zinc Coated Ltd (Huangshi), Jiangyin Zong Cheng Steel Co Ltd
(Zong Cheng), Shougang Jingtang United Iron and Steel Co (Shougang), and Yieh
Phui (China) Technomaterial Co Ltd (YPC) (the Chinese producers).
Application
[47]

In August 2016 NZ Steel lodged an application with MBIE. It requested that

MBIE initiate an investigation into alleged subsidisation of Chinese imported
galvanised steel coil. It also requested that MBIE impose provisional countervailing
measures.
[48]

The application referred to findings by overseas investigation authorities that

Chinese steel producers were receiving subsidies and this had led to a significant
decline in prices in Chinese export markets. It referred to an Australian investigation
finding subsidies in relation to galvanised and zinc aluminium alloy coated steel from
China (ACBP 193 (Gal)) and a United States decision in May 2016 finding subsidies
in relation to corrosion resistant steel products from China (USDOC 2016 (CRS)).30
NZ Steel also referred to general commentary from Reuters about the Chinese steel
industry benefitting from various forms of subsidies to a material level and a report
from a United States firm, Wiley Rein LLP, to similar effect.
[49]

NZ Steel submitted the information from these Australian and United States

investigations represented the credible, best and reasonably available information. NZ
Steel was not in a position to obtain its own information about Chinese subsidisation
of steel. Nor did it know which Chinese steel companies were the source of the goods
in New Zealand. The United States information was the most recent.

30

Australian Customs and Border Protection Service International Trade Remedies Report 193:
Alleged Subsidisation of Zinc Coated Steel and Aluminium Zinc Coated Steel Exported from the
People’s Republic of China (28 June 2013). Referred to as ACBP 193 (Gal). United States
Department of Commerce International Trade Administration’s Countervailing Duty Investigation
of Certain Corrosion Resistant Steel Products from the People’s Republic of China (24 May 2016).
Referred to as USDOC 2016 (CRS).

[50]

USDOC 2016 (CRS) found the amount of the subsidy was 39.05 per cent.

Based on that decision NZ Steel submitted a breakdown of the relevant subsidies for
Chinese galvanised steel coil in this country as follows:
Programme
number

Programme description

1

Policy loans to the corrosion-resistant
steel industry
The provision of land use rights for
LTAR
The provision of hot rolled steel at LTAR
The provision of cold rolled steel at
LTAR
The provision of zinc at LTAR
The provision of electricity at LTAR
Import tariff exemption for FIEs and
certain domestic enterprises using
imported equipment in encouraged
industries
Export buyer’s credits
Reported grants
Total

2
3
4
5
6
7

8
9

[51]

Programme
type
Grants or loans

Level of
alleged
subsidy
0.86%

Goods or services

0.36%

Goods or services
Goods or services

23.74%
2.11%

Goods or services
Goods or services
Revenue
foregone

0.22%
0.58%
0.56%

Grants or loans
Grants or loans

10.54%
0.02%
38.99%31

NZ Steel said it suffered material injury from the subsidies on Chinese

imported galvanised steel coil. NZ Steel’s application described the predominant
impact of subsidised Chinese imports of these goods was price undercutting. NZ Steel
had responded by reducing its prices in order to maintain sales volumes. As
summarised in MBIE’s Final Report, this had resulted in a decline in NZ Steel’s
profitability, return on invested capital and ability to raise capital.
Investigation
[52]

31

MBIE’s summary of its investigation process is as follows:

This excludes 0.06 per cent which it appears relates to an input that is not relevant. The application
provided another table explaining each of the subsidy programmes and the USDOC conclusions
on them.

[53]

As described in this process, the first step was for MBIE to accept the

application. It did so on 26 September 2016.
[54]

After that, MBIE informed the GOC that it had accepted the application and

invited the GOC to enter into consultations. Consultation took place. The GOC
contended the application was without merit and that it made allegations of subsidies
and injury without evidence. It said:
(a)

USDOC 2016 (CRS) was for a different product and from a jurisdiction
that routinely makes unlawful findings against Chinese exporters.

(b)

The Wiley Rein LLP report relied on by NZ Steel was from a law firm
closely aligned to the United States administration and was
commissioned by the United States steel industry.

(c)

ACBP 193 (Gal) was old and irrelevant and had been proven untrue in
more recent Australian investigations.

(d)

There was nothing in the application to link any alleged lack of
profitability to Chinese imports as opposed to general market
conditions, NZ Steel’s costs and higher volumes of imports from other
export sources.

(e)

The GOC rejected the general assertions made and asked that MBIE
reject the application.

[55]

On 19 December 2016 MBIE’s Chief Executive decided to commence an

investigation. This meant that the 180 day period for the Minister’s final determination
commenced on this date. The GOC was advised of this decision on the same day. The
investigation was to cover the period from July 2015 to June 2016.
[56]

On 23 December 2016 MBIE forwarded a 15 page questionnaire to the GOC.

It asked for a reply by 27 January 2017. An explanation was provided with the
questionnaire. Amongst other things, this explained MBIE “may need to visit your
Government to verify information supplied” and “additional documentation in support
of your response may be required”.
[57]

The questionnaire contained a comprehensive list of questions. These included

questions about the nature and eligibility criteria of the programmes identified in NZ
Steel’s application and any other forms of government assistance that might result in
benefits to Chinese producers. The questionnaire also listed the Chinese exporters and
producers of the goods under investigation over the relevant period. It asked for details
about any form of government assistance they had received. It also asked for details
about the extent and nature of government ownership of these exporters and producers,
the extent of government control over their activities, the extent to which they operated
in pursuit of government policies or interests, and whether they were created by
statute.

[58]

On the same day MBIE sent a 19 page manufacturer’s questionnaire to the

seven Chinese producers of the subject goods. The questionnaire contained detailed
questions about each of the programmes identified in the NZ Steel application. MBIE
requested a response by 27 January 2017. It said:32
It is in your best interests to cooperate by responding both fully and promptly
to this questionnaire. In the absence of any response it is likely that decisions
relating to your exports will be made on the basis of the best information
available, which may be that provided by the applicant industry.

[59]

Zong Cheng was the only Chinese producer to respond to MBIE’s request. It

did so on 27 January 2017 in accordance with the requested response timeframe. Zong
Cheng advised that it was a wholly foreign owned enterprise with no ownership by
any level of government. It advised that it was able to produce galvanised steel coil
up to 3 mm thick, which distinguished it from New Zealand produced steel which was
up to 1.9 mm thick. It said that all exports to New Zealand were sold to a trading
intermediary in Singapore and it provided details about this. It responded to each of
the questions MBIE had asked about the alleged subsidy programmes explaining why
it was not the recipient of subsidies from any such programmes.33
[60]

The GOC responded on 17 February 2017. The GOC expressed its concern

that the investigation had been initiated on the basis of insufficient and unsubstantiated
information. It considered it would serve no purpose to respond to each of MBIE’s
questions because it was not aware of any Chinese producer that was intending to
respond to MBIE. Instead it provided “general comments” about the alleged subsidy
programmes to “demonstrate” that they did not meet the subsidy definition under the
SCM Agreement. It reserved the right to provide further comments. The GOC’s
response included the following comments:
(a)

There is no government programme involving policy loans to the steel
industry. Loans from state-owned commercial banks (SOCBs) are
commercial in nature.

32
33

This statement was repeated in the questionnaire.
By way of example, it advised that all its borrowings were from Taiwanese banks as their loan
rates were substantially lower than local Chinese banks. It provided details of its loans and advised
that these had no links to the GOC or any government plans or development programmes. Zong
Cheng’s response to each of the programmes were summarised in the Final Report. It is not
suggested this summary is inaccurate.

(b)

SOCBs do not possess or exercise, nor are they vested with,
governmental authority.

(c)

There is no government program for providing goods or services to the
galvanised steel coil industry at less than adequate remuneration
(LTAR).

(d)

China has transitioned to a market economy and state-owned
enterprises (SOEs) independently operate in the same manner as other
market players in response to market forces as a result.

(e)

All input producers in China are independent businesses operating on a
commercial basis without interference or influence from government
agencies. The price of inputs are determined by market dynamics.

(f)

Electricity is provided to nearly all industries based on market
principles. Prices are made up of purchasing cost, transmission prices
and losses, and government surcharges. Purchasing costs are the main
reason for different rates in different provinces.

(g)

There is no land use rights programme. While obtaining land use rights
from the Government was prevalent, that changed in 1998 when the
Land Administration Law was promulgated. Since then all land use
rights are granted in return for fees except land used by government and
military entities, municipal infrastructure and social welfare facilities,
energy, transportation and irrigation facilities with government support
and other entities specifically set out by laws and regulations. The
GOC does not set or direct specific land use rights prices for any
industry or region. The price is based on market principles and is
determined by a range of methods including public bidding, public
auction, independent appraisal and negotiations.

[61]

On 2 and 3 March 2017 MBIE conducted a verification visit to NZ Steel. At

this visit MBIE obtained further information about the production of galvanised steel

coil, NZ Steel’s goods, and its marketing and sales. MBIE prepared a report on this
visit dated 27 April 2017.
[62]

On 27 March, 28 March and 6 April 2017 NZ Steel made submissions to MBIE

on provisional measures, the scope of like goods covered by the investigation and on
matters raised in and by the questionnaire responses (respectively). Its submission on
the goods set out reasons why it now considered that some goods with width
specifications outside its own width specifications were like goods. Its submissions
on 6 April 2017 set out why it considered the GOC had not fully cooperated in its
response and identified the questions the GOC could have answered regardless of
cooperation from Chinese manufacturers. It also set out reasons why Zong Cheng’s
response required verification. This included that the Australian authorities had
assessed Zong Cheng as having received subsidies totalling 22.8 per cent.
[63]

On 24 April 2017 MBIE requested information from the GOC about the

alleged export buyer’s credit subsidy programme (item eight in NZ Steel’s
application). The GOC’s response, provided on 2 May 2017, was that to be eligible
for this programme the contract value must exceed USD 2 million. As the quantity
imported into New Zealand markets was less than this, the Chinese companies were
not eligible for this programme.
[64]

On 10 May 2017 MBIE issued its Provisional Measures Report recommending

the Minister decline to impose provisional measures. This was a substantial report
which discussed NZ Steel’s application, MBIE’s verification visit to NZ Steel, the
responses from the GOC and Zong Cheng, investigations in other countries and other
information. MBIE said it had less information than it expected to have at the end of
the investigation and it could reach a different view by the end of the investigation.
On the basis of the information available at this stage MBIE’s view was as follows:
[MBIE’s] analysis of the information collected at this stage indicates that
galvanised coil is likely being subsidised at approximately 0.02 per cent.
We find that New Zealand Steel is experiencing injury by reason of price
undercutting by imports from China, and consequent price depression and
suppression. However the subsidy levels are minimal, and in our view do not
give reasonable cause to believe that the subsidisation is causing material
injury to New Zealand industry. As such [MBIE] concludes that there are not
sufficient grounds for the imposition of provisional measures.

[65]

In accordance with this recommendation, the Minister declined to impose

provisional measures on the same day.
[66]

On 26 May 2017 NZ Steel made submissions to MBIE on the decision not to

impose provisional measures. NZ Steel considered MBIE had given insufficient
weight to subsidy investigations in other jurisdictions, most of which had involved
comprehensive verification visits. It regarded MBIE as having accepted the GOC’s
claim that subsidy programmes did not exist at face value. It considered Zong Cheng’s
claims were contrary to the overseas investigations and that the other non-cooperating
Chinese producers should not be given the benefit of Zong Cheng’s claims. It viewed
MBIE’s public body analysis as incorrectly focussing on formal legal rules and
structures and the ability of the investigated Chinese SOEs to control third parties,
rather than assessing a range of factors to determine whether the entity “possesses,
exercises or is vested with government authority”.
[67]

In the meantime, MBIE had been making further enquiries. On 10 May 2017,

the same day as the publication of the Provisional Measures Report, MBIE sent a
supplementary questionnaire to the GOC. On 16 May 2017 MBIE sent supplementary
questionnaires to Angang and Baosteel (two of the seven Chinese producers identified
above). In Angang’s case the supplementary questionnaire asked about any tariff
exemptions it had received because “[i]nvestigations by other authorities have
indicated that some Chinese manufacturers producing galvanised steel coil exported
to New Zealand may have benefitted from this programme”. It also asked Angang
questions about government grants referred to in its 2016 annual report. Similarly, the
supplementary questionnaire to Baosteel asked questions about these matters. It also
asked for details about borrowing from the Central Bank as referred to in its 2016
semi-annual Report. The questions to the GOC were on similar matters.
[68]

Neither Angang nor Baosteel responded to the supplementary questionnaires.

The GOC responded on 19 May 2017 with the following:
(a)

In relation to the loan to Baosteel, the Central Bank was not the People’s
Bank of China (PBOC) and the PBOC had no authority or functions in
loans to companies. There was no policy loan programme for the

Chinese galvanised steel industry. Even if the loan from the Central
Bank was a subsidy, the subsidy on the interest rate would be very
marginal (it estimated 0.01 per cent). The third quarter public report of
Baosteel showed that the loan from the Central Bank had been paid off
at the end of the quarter. There was no evidence that any other Chinese
producer or exporter of galvanised steel coil received any borrowing
from the Central Bank.
(b)

The objective of the import tariff exemption programme was to
encourage foreign investment and the introduction of foreign advanced
technology equipment and industry technology upgrades. The VAT
exemption component of this was abolished in 2009. The programme
was available to certain foreign investment programmes and domestic
enterprises for projects set out in a catalogue of the key industries,
products and technologies encouraged by the State.

Qualifying

enterprises could be exempted from paying import tariffs on purchases
of imported equipment. Zong Cheng had indicated that it did not
import inputs, technologies, machinery or equipment during the
investigation period. The GOC did not know whether the alleged
programme applied to galvanised steel coil producers or exporters.
(c)

The GOC was unable to identify any specific programme of grants
referred to in Angang’s annual report. However, if there was any grant,
the benefit from any such grant would be very marginal (the GOC
estimated the subsidy rate would be 0.07 per cent). Deferred income
tax assets, more correctly deferred income, is a temporary carrying
amount and cannot be considered as a government grant during the
relevant period.

There was no evidence that any other Chinese

producer or exporter of galvanised steel coil received the alleged
government grant.
(d)

The GOC was unable to identify the specific programmes referred to in
Baosteel’s semi-annual report. However the GOC again said that if any
such grant existed, the benefit from it would be very marginal (the GOC

estimated the subsidy rates would be 0.05 per cent and 0.07 per cent).
There was no evidence that any other Chinese producer or exporter of
galvanised steel coil received the alleged government grant.
[69]

On 9 June 2017 MBIE issued its Essential Facts and Conclusions report.34 This

was a 96 page report discussing the goods, the New Zealand industry, interested parties
and the subsidy, injury and causal link issues.
[70]

On 23 June 2017 NZ Steel made submissions on the Essential Facts and

Conclusions Report. NZ Steel was again concerned that MBIE was making findings
based on limited, non-verified information from the GOC that was contrary to
overseas investigations. NZ Steel placed particular reliance on a recent European
Commission (EC) investigation report dated 8 June 2017 concerning hot rolled steel
from China (EC 2017 (HRS)).35 It said this concerned closely related products, an
overlapping investigation period, similar subsidy programmes and a common
manufacturer. NZ Steel also said it disagreed with MBIE that the goods should be
limited to product with a width of up to 1260 mm. Its reasons included that in most
instances product with a width of more than 1260 mm was substitutable for product
with a width of less than that and as a consequence there was significant price
connectivity.
Final Report
[71]

On 3 July 2017 MBIE’s Final Report was finalised.36 The Final Report is a

113 page document which set out the investigation, MBIE’s views on the issues raised
and the conclusions reached. It also made recommendations on the basis of its
conclusions.

34
35
36

Section 10A.
European Commission Commission Implementing EU Regulation 2017/969 (8 June 2017) Official
Journal of the European Union L146/17. Referred to as EC 2017 (HRS).
There is a Ministry approval process involving a sign off by Dr Peter Cabtree pursuant to a
delegation from the Deputy Chief Executive and in turn the Chief Executive.

[72]

Its views on the subsidy programmes raised by NZ Steel are summarised as

follows:37
Summary of Final Report findings
Subsidy programme

Was the entity a
public body

Providing a
benefit (if so,
what amount)?

And was it
specific?

1.

Policy
banks

Yes

Any benefit
extremely
negligible

Yes

SOCBs

Not established
that SOCBs were
‘public bodies’

N/A

N/A

Policy
Loans

[73]

2.

Provision of land use
rights at LTAR

Yes

No

No specific
finding

3.

Provision of inputs by
SIEs at LTAR

No

N/A

N/A

4.

Provision of electricity
at LTAR

Yes

No

No

5.

Import tariff
exemptions

Yes

Too low to be
meaningful

Yes

6.

Export buyers’ credits

N/A, as no
shipment to New
Zealand
amounted to over
USD 2 million

N/A

N/A

7.

Reported grants

Yes

No (Zong Cheng)
0.08% (for noncooperating
producers)

Yes

8.

Other subsidies

Yes

No (Zong Cheng)
Too low to be
meaningful (for
non-cooperating
producers)

Yes

The Final Report was accompanied with a Briefing for the Minister. This

recommended that the Minister make a final determination that galvanised coil from
China is subsidised only to de minimis levels and therefore not causing material injury
to the domestic industry.

37

NZ Steel and the Minister provided tables which slightly differed from each other about what
MBIE found. This table is my view on what was found and is a combination of the tables from
NZ Steel and the Minister’s submissions.

Determination
[74]

On 5 July 2017 the Minister made her final determination:
Pursuant to section 13(1) of the Dumping and Countervailing Duties Act 1988
(“the Act), I hereby give notice that I have made a final determination that the
subject goods described in the Schedule to this notice (“the subject goods”):
(a)

are subsidised only to de minimis levels

(b)

and that by reason thereof the subsidisation is not causing material
injury to the domestic industry.

Therefore countervailing duties will not be imposed
…

[75]

The final determination described the goods subject to the determination as

follows:
Galvanised steel coil with a thickness equal to or greater than 0.3mm and less
than or equal to 1.9mm and a width greater than 600mm but not greater than
1260mm, with a hot dipped galvanised (zinc) coating.

Overseas investigations
Timeline
[76]

Key issues in this case are whether MBIE properly interpreted the “public

body” test as discussed in WTO decisions and overseas investigations, and whether
MBIE placed proper reliance on overseas investigations.

These decisions and

investigations are discussed as they relate to the particular errors alleged by NZ Steel.
NZ Steel provided a timeline of the decisions as they relate to the timeframe of the
investigation. This is as follows:

[77]

The boxes in blue below the middle line are decisions of investigatory bodies

in overseas jurisdictions. The white boxes are WTO panel and Appellate Body reports
or decisions. The orange boxes on top are key dates for MBIE’s investigation.
Comparison with overseas investigations
[78]

NZ Steel submits there is an international consensus that China subsidises its

steel. It submits that something has gone wrong with MBIE’s investigation given that
all the comparable jurisdictions to New Zealand have reached contrary conclusions to
that reached by MBIE. It described this as everyone else finding a “black swan” in
China where New Zealand has found the “swan” is “white”. The Minister submits
there is no “black swan”. The Minister submits that, when properly analysed, there is
no international consensus as the investigations reached different conclusions to each
other on the various subsidy programmes.
[79]

The following table provides a summary of how the conclusions reached in the

Final Report compared with the findings in overseas investigations:
Summary of Final Report compared with overseas investigation findings
Subsidy

Policy
Loans
from
SOCBs

Public body?

Benefit (if so, what amount)?

Specificity?

None of the overseas authority reports distinguish between SOCBs and policy banks in the way
MBIE did. Therefore their benefit and specificity findings do not distinguish between them
either.
MBIE (re policy banks):
Yes
MBIE (re SOCBs): not
established

MBIE (re policy banks): 0.005%
(negligible)
MBIE (re SOCBs): N/A

MBIE (re policy banks):
Yes
MBIE (regarding SOCBs):
N/A

AADC 322 (Reb): Yes
CBSA 2014 (Reb): Yes38
CBSA 2016 (CAS): Yes39
EC 2013 (OCS): Yes
EC 2017 (HRS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

AADC 322 (Reb): 0.26-29.61*
CBSA 2014 (Reb): 0.4-14.7*
CBSA 2016 (CAS): 0.38-17.32*
EC 2013 (OCS): 0.25-0.97
EC 2017 (HRS): 1.99-27.91
USDOC 2016 (CRS): 0.86
USDOC 2017 (CAS): 10.54

AADC 322 (Reb): Yes
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
EC 2017 (HRS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

Provision
of inputs
by SIEs at
LTAR

MBIE: No

MBIE: N/A

MBIE: N/A

ACBP 193 (Gal): Yes
(reversed by ADRP (Gal))
AADC 322 (Reb): Yes
ADRP 2018 (Hol): Yes
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

ACBP 193 (Gal): 0-22.8*
AADC 322 (Reb): 0.26-29.61*
ADRP 2018 (Hol): Yes40
CBSA 2014 (Reb): 0.4-14.7*
CBSA 2016 (CAS): 0.38-17.32*
EC 2013 (OCS): 23.02-32.44
USDOC 2016 (CRS): 26.13
USDOC 2017 (CAS): 23.74

ACBP 193 (Gal): Yes
AADC 322 (Reb): Yes
ADRP 2018 (Hol): Yes
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

Provision
of land use
rights at
LTAR

MBIE: Yes

MBIE: No

MBIE: No specific finding

CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
EC 2017 (HRS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

CBSA 2014 (Reb): 0.4-14.7%*
CBSA 2016 (CAS): 0.38-17.32*
EC 2013 (OCS): 0.34-1.36
EC 2017 (HRS): 1.20-7.63
USDOC 2016 (CRS):0.36-13.36
USDOC 2017 (CAS): 2.55

CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
EC 2017 (HRS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

Provision
of
electricity
at LTAR

MBIE: Yes

MBIE: No

MBIE: No

AADC 237 (Sil): Yes
AADC 322 (Reb): Yes
CBSA 2014 (Reb): Yes41
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
EC 2017 (HRS): Not stated
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

AADC 237 (Sil): 6.3-37.6*
AADC 322 (Reb): n/a
CBSA 2014 (Reb): 0.4-14.7*
CBSA 2016 (CAS): 0.38-17.32*
EC 2013 (OCS): 0.07-0.17
EC 2013 (HRS): No
USDOC 2016 (CRS): 0.58
USDOC 2017 (CAS): 20.02

AADC 237 (Sil): Yes
AADC 322 (Reb): No
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
EC 2012 (HRS): No
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

Import
tariff
exemptions

MBIE: Yes

MBIE: Negligibly low

MBIE: Yes

AADC 237 (Sil): Yes
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

AADC 237 (Sil): 6.3-37.6*
CBSA 2014 (Reb): 0.4-14.7*
CBSA 2016 (CAS): 0.38-17.32*
EC 2013 (OCS): 0.89
USDOC 2016 (CRS): 0.56
USDOC 2017 (CAS): 9.71

AADC 237 (Sil): Yes
CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
EC 2013 (OCS): Yes
USDOC 2016 (CRS): Yes
USDOC 2017 (CAS): Yes

38
39

40
41

All the CBSA 2014 findings were arrived at on the basis that there was insufficient information to
remove the programmes from the investigation for the purposes of its final determination.
Unlike the 2014 report, CBSA 2016 (CAS) specifically determined the existence of preferential
lending subsidy programmes from SOCBs, inputs and land use rights at LTAR and exemption of
tariff and import VAT. The remaining programmes (i.e. electricity at LTAR and export buyers’
credits) were based on insufficient evidence which meant they could not be ruled out as potentially
actionable programmes.
The subsidy amount is not provided in the report.
Recorded as “Utilities Provided by Government at Less than Fair Market Value”.

Export
buyers’
credits

MBIE: N/A, no shipment to
NZ was over US$2M

MBIE: N/A

MBIE: N/A

CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
USDOC 2016 (CRS): Yes

CBSA 2014 (Reb): 0.4-14.7*
CBSA 2016 (CAS): 0.38-17.32*
USDOC 2016 (CRS): 0.54

CBSA 2014 (Reb): Yes
CBSA 2016 (CAS): Yes
USDOC 2016 (CRS): Yes

Reported
grants42

MBIE: Yes

MBIE: 0.08% (for noncooperating manufacturers)

Yes

USDOC 2016 (CRS): Yes

USDOC 2016 (CRS): 0.02

USDOC 2016 (CRS): Yes

MBIE: Yes

MBIE: Too low to be meaningful

MBIE: Yes

Other
subsidies

(*) indicates that the overseas investigation reports do not distinguish between the subsidisation rate found for that
alleged programme from all other programmes found to have been in place.

[80]

On the programmes of particular concern to NZ Steel on this judicial review,

this comparison shows:
(a)

In contrast with the Final Report, all the overseas investigations found
their investigated SOCBs and state-invested enterprises (SIEs) to be
public bodies.

(b)

In contrast with the Final Report, all the overseas investigations found
that the Chinese producers of the steel goods under investigation (rebar,
carbon alloy steel, organic coated steel, hot rolled steel, and corrosion
resistant steel) received benefits in the form of policy loans from
SOCBs. There is considerable variation as to the amount of the benefit
received. In some cases the amount of the benefit is unclear because a
global amount is provided for all benefits.

(c)

All the overseas investigations found that the Chinese producers of the
steel goods under investigation (galvanised steel, rebar, carbon alloy
steel, organic coated steel and corrosion resistant steel) received
benefits in the form of inputs from SIEs at LTAR. There is considerable
variation as to the amount of the benefit received. In some cases the
amount of the benefit is unclear because a global amount is provided
for all benefits.
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The types of grants reported in overseas investigation reports are varied and therefore difficult to
compare to the reported grants alleged in this case. The USDOC 2016 (CRS) grants are listed
because of comparison drawn by MBIE.

(d)

In contrast with the Final Report, all of the overseas investigations have
found that the Chinese producers of the steel goods under investigation
(rebar, carbon alloy steel, organic coated steel, hot rolled steel and
corrosion resistant steel) received benefits in the form of land use rights
at LTAR. There is some variation in the amount of the benefit received.
In some cases the amount of the benefit is unclear because a global
amount is provided for all benefits.

[81]

In summary, it is fair to say there is an international consensus that Chinese

steel products are subsidised by public bodies. It is also fair to say that the view about
the level at which they are subsidised depends on a number of factors: the kind of steel
products; the producers of those products; and the extent to which the investigating
authority has been able to obtain direct information about those programmes. It is
against this background I consider whether NZ Steel has established that MBIE made
a reviewable error in providing its advice to the Minister.
Public body test
Issue: the proper test
[82]

Article 1.1(a) of the SCM Agreement deems subsidies to exist where financial

contributions of certain kinds (as set out in (i) to (iv)) are made by a “government or
any public body”. Consistent with this, the DCD Act defines “subsidy” as including
a financial contribution provided by a “foreign Government” and, also consistently,
“foreign Government” is defined as including “a person, agency, or institution acting
for, or on behalf of, a Government”.43
[83]

The proper test to be applied for determining whether an entity is a “public

body” is relevant to two of the alleged subsidy programmes: (1) whether Chinese
producers of the subject goods received benefits by way of policy loans from SOCBs;
and (2) whether Chinese producers of the subject goods received benefits because SIEs
provided inputs to them at LTAR. MBIE’s Final Report rejected these claims on the
basis it was not established that SOCBs and the SIEs were public bodies.
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DCD Act, s 3(1).

[84]

Whether MBIE applied the correct test in determining this issue is one of the

grounds on which NZ Steel challenges MBIE’s conclusions. NZ Steel says MBIE
wrongly relied on the test adopted in Australia by the Anti-Dumping Review Panel
(ADRP) in its 2013 decision (ADRP 2013 (Gal)). It says this test was discredited by
the WTO Appellate Body in 2014 and it is no longer the approach taken in Australia.
[85]

The Minister says NZ Steel has mischaracterised MBIE’s reliance on ADRP

2013 (Gal). MBIE did not require evidence that a public body have the ability to
control third parties. Rather it correctly approached its determination by considering
the characteristics that suggest an entity is exercising governmental authority or
functions. This included a careful consideration of the meaningful control test. It says
NZ Steel’s issue is really with MBIE’s application of the test rather than the test itself.
The ADRP 2013 (Gal) test
[86]

The first question is to determine what test was applied in ADRP 2013 (Gal).44

ADRP 2013 (Gal) was a review of ACBP 193 (Gal). That investigation concerned, in
part, galvanised steel coil produced in China and exported to Australia. 45 The main
raw material for galvanised steel coil is hot rolled coil. Products used in making hot
rolled coil are coke, coking coal and iron ore. It was alleged the Chinese producers of
galvanised steel coil were receiving these inputs from SIEs at LTAR. ACBP 193 (Gal)
found that the SIEs supplying these inputs were public bodies. This was overturned
in ADRP 2013 (Gal).
[87]

In overturning ACBP 193 (Gal), the ADRP purported to apply the test for

public body set out by the WTO Appellate Body in DS379 (the relevant WTO
authority providing guidance on this point).46 DS379 determined the test for a public
body was whether the entity “possesses, exercises or is vested with governmental
authority”. DS379 discussed how that might be determined:

44

45
46

Australian Anti-Dumping Review Panel Review of Decisions Regarding Dumping Duties and
Countervailing Duties for: Zinc Coated (Galvanised) Steel and Aluminium Zinc Coated Steel
Exported from the People’s Republic of China (November 2013) at [100]. Referred to as ADRP
2013 (Gal).
Under the Australian regime, the investigatory body (ACBP) could be reviewed by a review panel
member (ADRP).
United States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from
China WT/DS379/AB/R, 11 March 2011 (Report of the Appellate Body). Referred to as DS379.

(a)

The most straightforward way is where a statute or other legal
instrument expressly vests government authority in the entity
concerned.47

(b)

Alternatively, when there has not been an express vesting of authority,
other evidence may show that government authority has been bestowed
on a particular entity. As to this:48
(i)

Evidence that an entity is in fact exercising governmental
functions may serve as evidence that it possesses or has been
vested with governmental authority, particularly where such
evidence points to a sustained and systemic practice.

(ii)

Evidence that a government exercises meaningful control over
an entity and its conduct may serve as evidence that the entity
possesses governmental authority and exercises such authority
in the performance of governmental functions.

(iii)

The existence of mere formal links between an entity and
government is unlikely to suffice as evidence establishing that
the entity possesses government authority. For example, the
mere fact that the government is the majority shareholder of an
entity “does not demonstrate that the government exercises
meaningful control over the conduct of that entity, much less
that the government has bestowed it with governmental
authority”.

(iv)

Where the evidence shows formal indicia of control, and there
is evidence that such control has been exercised in a meaningful
way, that evidence may permit an inference that the entity is
exercising governmental authority.

47
48

DS379 at [318].
Above.

(v)

In all instances an evaluative assessment of all the relevant
characteristics of the entity is required.49

[88]

Arising from DS379, the ADRP assessed the approach in ACBP 193 (Gal) to

the public body question against three indicia: (1) whether a statute or other legal
instrument expressly vested government authority in the entity concerned; (2)
evidence that an entity is in fact exercising governmental functions may serve as
evidence that it possesses or has been vested with governmental authority; and (3)
evidence that a government exercises meaningful control over an entity and its conduct
may serve, in certain circumstances, as evidence that the relevant entity possesses
governmental authority and exercises such authority in the performance of
governmental functions.50
[89]

There was no issue about indicia (1). As the ACBP had found, it did not apply

to SIEs supplying hot rolled coil, because there was no evidence that any statute or
other legal instrument vested government authority in them.
[90]

The ACBP found indicia (2) established based on the following: Chinese Law

provided that an SIE must comply with national industrial policy; Baosteel’s 2010
Annual Report described itself as taking an active part in the reorganisation of the
industry “in accordance with the national policies on the iron and steel industry”; the
SASAC Guiding Opinion indicated that SIEs played an integral role in implementing
the GOC’s policies and plans;51 and under Chinese law the SASAC was vested with
certain obligations concerning increasing the competitive power and overall quality of
the economy.
[91]

ADRP 2013 (Gal) considered this was evidence that SIEs acted in accordance

with government policy but this was not to be conflated with carrying out government
functions.

49
50

51

The WTO Appellate Body had established that compliance with

DS379 at [319].
These indicia came from the “public body” test in DS379 as discussed in Panasia Aluminium
(China) Ltd v Attorney-General (Cth) [2013] FCA 870. This case concerned Chinese exporters
seeking to overturn duties imposed on them for receiving countervailable subsidisation on the
basis the benefits they had allegedly received was not from a public body.
SASAC is the State-owned Assets Supervision and Administration Commission of the People’s
Republic of China.

government policy was not itself evidence that an entity possesses, exercises or is
vested with government authority. In the ADRP’s view, the evidence did not establish
the SIEs were doing any more than complying with government policy.
[92]

As to indicia three, ACBP 193 (Gal) had relied on a range of material which

showed the GOC’s control over the iron and steel producing SIEs. This included: the
catalogue of encouraged industries; a State Council decision which prohibited
investments outside the encouraged industries; a State Council notice that outlined
penalties for non-compliance with the GOC’s plans for eliminating certain production
capacities; prescribed requirements for iron and steel producers (including certain
production size requirements); and Baosteel’s Annual Reports, which showed there
was a need to comply with the GOC’s policies.
[93]

ADRP 2013 (Gal) considered this material showed the GOC regulated the iron

and steel industry and had a degree of control over the participants in the industry.
However, in the ADRP’s view, the evidence did not establish “meaningful control” as
discussed in DS379. The ADRP said it was not shown “that the control the GOC
exercises over SIEs in the iron and steel industry is such that those SIEs are in effect
exercising government authority”.52 It was not sufficient that the entity was being
regulated. There needed to be “a delegation of authority (although not in the strict
sense of delegation)”.53 There was no material to demonstrate there had been “a
delegation of governmental authority to SIEs to impose State-mandated policies on
participants in the iron and steel industry …”.54 Meaningful control, such that the SIEs
producing hot rolled coil were instruments of the GOC, was therefore not
established.55

52
53

54
55

ADRP 2013 (Gal) at [100].
At [102]. The ADRP considered this was required under DS379 as discussed in Panasia
Aluminium (China) Ltd v Attorney-General, above n 50, at [68] per Nicholas J: “… the Chinese
Government, through its control of primary aluminium producers and suppliers, bestowed them
with its authority to give effect to the Chinese Government’s economic, industrial and social
policies by providing or withholding financial support of various kinds to the domestic
manufacturers which they supplied”.
At [103].
The ADRP considered the same conclusion applied to the SIEs producing coking coal or coke.
The ACBP had been wrong to apply its conclusion on SIEs producing hot rolled coil to other raw
materials in the steel industry. It did not follow that all SIEs producing raw materials were public
bodies.

[94]

In summary, the ADRP considered it was not enough that the GOC exercised

control over SIEs in the iron and steel industries. SIEs needed to be vested with the
authority to impose state-mandated policies on other participants in the iron and steel
industry. On this approach the ADRP was considering whether SIEs were vested with
government authority with reference to the SIEs control over third parties. Subsequent
decisions, which are now discussed, show that ADRP misinterpreted DS379 and as a
result applied the wrong test.
Subsequent decisions
[95]

The WTO Appellate Body revisited the test for determining whether an entity

is a public body in two decisions which followed ADRP 2013 (Gal). The decisions
concerned challenges by India (DS436) and China (DS437) to decisions by the United
States to impose countervailing duties on a range of products.56 These two challenges
were considered by the WTO Panel, which gave decisions on both challenges on 14
July 2014. These decisions included the Panel’s views on the proper approach to the
public body question. The Panel decisions were appealed to the Appellate Body. The
Appellate Body’s decision on India’s challenge (DS436) was given on 8 December
2014.57 It is this decision that is of most relevance for present purposes.
[96]

DS436 concerned countervailing duties imposed by the United States on hot

rolled carbon steel flat products from India. The United States investigatory body
(USDOC) had determined in four decisions in various years that NMDC, a body in
which the Indian Government was a 98 per cent shareholder, was a public body
providing iron ore to producers of the subject goods at LTAR. India contended the
Panel had erred on its approach to whether NMDC was a public entity.
[97]

India submitted the key characteristic of a public body was that it exercises

authority, which the government has vested in it, for performing governmental

56

57

United States – Countervailing Measures on Certain Hot-rolled Carbon Steel Flat Products from
India WT/DS436/AB/R, 8 December 2014 (Report of the Appellate Body) (referred to as DS436)
and United States – Countervailing Duty Measures on Certain Products from China
WT/DS437/AB/R, 18 December 2014 (Report of the Appellate Body) (referred to as DS437).
In DS437, given on 18 December 2014, the WTO Appellate Body gave a decision on China’s
challenge to a range of issues but not on the public body question. Later, on 21 March 2018, the
Panel gave a decision under art 25.1 of the Dispute Settlement Understanding reviewing the US’s
compliance with various matters including on the public body question.

functions. It contended: (1) this meant the public body had to have the power to
regulate, control, or supervise individuals or otherwise restrain their conduct; and (2)
it was also necessary that the entity be able to give responsibility to, or exercise
authority over, a private body.
[98]

The Appellate Body disagreed with both of these contentions. As to the first,

it considered the power to regulate was not a necessary characteristic in order for an
entity to be vested with government authority or to be exercising government
authority. The Appellate Body did not elaborate on its reasons for this. However the
Panel in DS437, which had taken the same view, said:58
… In our view, governments, either directly themselves or through entities
that are established, owned, controlled, managed, run or funded by the
government, commonly exercise or conduct many functions or responsibilities
that go beyond “the effective power to ‘regulate’, ‘control’ or ‘supervise’
individuals, or otherwise ‘restrain’ their conduct”. Such entities can include
SOEs (including banks and other financial institutions) …

[99]

As to the second, this was also not necessary. This argument concerned

whether the conduct referred to in (1)(a)(iv) of art 1.1 of the SCM Agreement (which
concerns private bodies) prescribed government characteristics relevant to
determining the meaning of public body for the financial contributions covered under
(1)(a)(i) to (iii) of art 1.1 of the SCM Agreement. In this context the Appellate Body
repeated its earlier views in DS379 that considerations of the object and purpose of
the SCM Agreement did not favour either a broad or narrow interpretation of public
body.59
[100] The Appellate Body summarised the test for determining whether an entity is
a public body as follows:
4.29

58
59

In sum, as the Appellate Body has explained, the term “public body”
in Article 1.1(a)(1) of the SCM Agreement means “an entity that
possesses, exercises or is vested with governmental authority”.
Whether the conduct of an entity is that of a public body must in each

United States – Countervailing Duty Measures on Certain Products from China WT/DS437/R, 14
July 2014 (Report of the Panel) at [7.69].
As explained in DS379, too broad an interpretation risked upsetting the “delicate balance” of the
SCM Agreement, because it could dispense with an investigating authority considering whether
there was an entrustment and direction under (1)(a)(iv) and instead find entities with any
connection to government to be public bodies. The purpose of the SCM Agreement is to increase
and improve GATT disciplines relating to the use of both subsidies and countervailing measures.

case be determined on its own merits, with due regard being had to
the core characteristics and functions of the relevant entity, its
relationship with the government, and the legal and economic
environment prevailing in the country in which the investigated entity
operates. For example, evidence regarding the scope and content of
government policies relating to the sector in which the investigated
entity operates may inform the question of whether the conduct of an
entity is that of a public body. The absence of an express statutory
delegation of governmental authority does not necessarily preclude a
determination that a particular entity is a public body. Instead, there
are different ways in which a government could be understood to vest
an entity with “governmental authority”, and therefore different types
of evidence may be relevant in this regard. In order properly to
characterize an entity as a public body in a particular case, it may be
relevant to consider “whether the functions or conduct [of the entity]
are of a kind that are ordinarily classified as governmental in the legal
order of the relevant Member”, and the classification and functions of
entities within WTO Members generally. In the same way that “no
two governments are exactly alike, the precise contours and
characteristics of a public body are bound to differ from entity to
entity, State to State, and case to case”.

[101] The Appellate Body went on to consider whether the Panel had erred in
upholding USDOC’s determination that the NMDC was a public body. The Appellate
Body considered the Panel had wrongly construed public body to mean an entity that
was meaningfully controlled by the Government of India (the GOI). The Panel had
reviewed the indicia of control (shareholding and power to appoint directors) “but did
not address the question of whether there was evidence that the NMDC was
performing governmental functions on behalf of the GOI”.60 A single aspect of an
entity’s relationship with a government, here the formal indicia of control, was not
sufficient. The Panel was required “to evaluate whether the USDOC had properly
considered the relationship between the NMDC and the GOI within the legal order, or
the extent to which the GOI in fact ‘exercised’ meaningful control over the NMDC as
an entity and over its conduct”.61
[102] The Appellate Body went on to find the USDOC had not properly considered
this question. It had relied on the formal indicia of control. It had not considered the
nature of NMDC’s status, which was relevant to the degree of control the GOI
exercised over NMDC and the degree of autonomy that NMDC exercised.

60
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DS436 at [4.42].
At [4.43].

[103] After DS436, ADRP 2013 (Gal) was considered by the Australian AntiDumping Commission (AADC) in an investigation concerning silicon metal exported
from China (AADC 237 (Sil)).62 One of the issues for the AADC was whether SIE
electricity providers were public bodies providing electricity at LTAR.
[104] AADC 237 (Sil) referred to the Panel’s view in DS437 that it was not necessary
that a public body must itself possess the authority to regulate, control, supervise or
restrain the conduct of others (the view also taken by the Appellate Body in DS436 as
discussed above). AADC 237 (Sil) also referred to the Appellate Body’s DS436
decision that, to determine whether an entity has governmental authority, the
investigating authority needed to “evaluate the core features of the entity and its
relationship to government” and “Government control of the entity is relevant if it is
meaningful”.63
[105] AADC 237 (Sil) considered electricity providers were public bodies. The
provision of electric power was subject to price regulation and supervision and the
industry was required to meet national development and society’s needs.

The

providers were subject to meaningful control and this was evidence the entity
possessed government authority and was a public body.
[106] The issue was considered again in AADC 322 (Reb).64 This investigation
concerned steel reinforcing bar (also known as “rebar”). One of the issues was
whether SIEs supplying inputs (billet, coke and coking coal) were public bodies and
were supplying those inputs at LTAR. AADC 322 (Reb) again referred to the Panel’s
view in DS437 that it was not necessary that a public body must itself possess the
authority to regulate, control, supervise or restrain the conduct of others (the view also
taken by the Appellate Body in DS436 as discussed above).
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Australian Anti-Dumping Commission Report 237: Alleged Dumping of Silicon Metal Exported
from the People’s Republic of China and Alleged Subsidisation of Silicon Metal Exported from
People’s Republic of China (7 May 2015). Referred to as AADC 237 (Sil).
AADC 237 (Sil) at p 98.
Australian Anti-Dumping Commission Report 322: Alleged Subsidisation of Steel Reinforcing Bar
Exported from the People’s Republic of China (19 September 2016). Referred to as AADC 322
(Reb).

[107] AADC 322 (Reb) also referred to the Panel’s decision in DS436. Specifically
it referred to the Panel’s view that government involvement in the appointment of an
entity’s directors was “extremely relevant” to the issue of whether the entity is
meaningful controlled by government.65 The AADC did not refer to the Appellate
Body’s comments on the Panel’s view, namely that a public body did not mean an
entity that was meaningfully controlled by government and the formal indicia of
control did not establish that an entity was a public body.66
[108] AADC 322 (Reb) relied on the following matters in concluding the SIEs were
public bodies:
(a)

The SASAC was vested with statutory authority to establish
supervision and management systems that suited the needs of the
socialist market economy. Its main responsibilities included to “guide
and push forward the reform and restructuring of State-owned
enterprises and State-owned holding enterprises”; to “dispatch
supervisory panels to the invested enterprises”; and to appoint and
remove directors, evaluate their performance and grant rewards or
impose punishments based on these evaluations.67

(b)

The GOC had a central role in the current restructuring of the Chinese
steel industry, as it had when the industry was developing and
expanding. The GOC had materially contributed to the excess supply
of rod in coils and rebar in the domestic Chinese market and had
significantly influenced the domestic price.

A recent Canadian

investigation had found the GOC to have a significant role in the steel
industry.
(c)

The GOC had not directly responded to questions about any special
rights the GOC’s representatives on the boards might have and

65
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AADC 322 (Reb) at p 89.
AADC 322 (Reb) is dated 19 September 2016 and the Appellate Body DS436 decision is dated
8 December 2014 so it is unclear why the AADC has not referred to it rather than the Panel
decision.
AADC 322 (Reb) at pp 69-70.

subsidies businesses received. Although the GOC had said the SASAC,
SIEs and the GOC all had separate roles, a degree of autonomy was not
necessarily at odds with a finding that an SIE was a public body.
[109] The proper approach to whether an SIE was a public body came back before
the ADRP in ADRP 2018 (Hol).68 The ADRP panel member writing the report was
the same panel member who had written ADRP 2013 (Gal). The review concerned
measures applying to hollow structural sections exported from China and other
countries to Australia. Hot rolled coil is an input into hollow structural sections and
one of the issues was whether the SIEs supplying this input were public bodies. The
AADC had found that they were. Contrary to its earlier ADRP 2013 (Gal) decision,
in ADRP 2018 (Hol) the AADC decision was upheld. ADRP 2018 (Hol) relied on
findings in earlier investigations, background information about the Chinese hot rolled
coil market and the lack of response by the GOC to a questionnaire for this decision.
ADRP 2018 (Hol) was published in February 2018 after MBIE’s Final Report and the
Minister’s decision. It was therefore not considered in MBIE’s Final Report.
The Final Report’s approach
[110] I have concluded that ADRP 2013 (Gal) applied the wrong test for public body
as the subsequent decisions show. The next question is whether MBIE likewise
applied that wrong test because it relied on ADRP 2013 (Gal).
[111] The Final Report considered the WTO jurisprudence established that to
determine whether an entity was a public body no one factor should be the focus. The
key elements were:69
(a)

The context, including the scope and content of government policies
relating to the sector.

(b)

68

69

The entity’s core characteristics and functions.

Australian Anti-Dumping Review Panel Report 63: Hollow Structural Sections Exported from the
People’s Republic of China, Republic of Korea, Malaysia and Taiwan (February 2018). Referred
to as ADRP 2018 (Hol).
MBIE Final Report at [174].

(c)

The governmental authority and functions involved.

(d)

The relationship between the entity and the government.

(e)

The nature of the entity’s performance of the functions at issue.

[112] MBIE set out the following as a non-exhaustive list of the evidence to be
assessed when determining whether an entity is a public body:70
•

The statutory basis for the entity and whether there is an express
delegation of authority or functions.

•

The extent to which the entity is exercising authority or functions
in a sustained and systematic practice.

•

Evidence that a government exercises meaningful control over an
entity such that the entity possesses governmental authority and
exercises such authority in the performance of governmental
functions.

•

The ownership of the entity, including the extent of government
ownership.

•

Whether the entity has the power to regulate.

•

Whether the entity has the power to entrust or direct a private
body to undertake the functions in Article 1.1(a) of the Subsidies
Agreement.

•

Whether the government uses the entity’s resources as its own.

•

The extent of government involvement in entity governance,
including presence on the board of directors.

•

The extent of government control over activities.

•

The extent to which the entity operates in pursuit of governmental
policies or interests.

[113] NZ Steel correctly makes the point that this is a list of the kinds of evidence
that may be relevant to determining whether an entity is a public body, but it does not
set out what the test is. As set out above, the test is whether the entity “possesses,
exercises or is vested with governmental authority”. The matters in the above list may
be relevant, but refinement of some of them is necessary. For example, as per DS379,

70

At [175].

an entity may be vested with governmental authority without there being any express
delegation. Further, as per DS436, it is not necessary that the entity have the power to
regulate – a wider concept of government functions applies.
[114] The Final Report went on to refer to the finding in DS379 that no two
governments are exactly alike and the characteristics of a public body differ from
entity to entity, state to state and case to case (a point repeated in DS436). The Final
Report then noted that China’s constitution made it clear that the State is the
controlling body; China can be characterised as having a market economy based on
private principles and was a leading example of state capitalism; however, the State
“still dominates in strategic ‘pillar’ sectors such as energy production and heavy
industries”.71
[115] The Final Report then said:

71

180.

In this context, it is not surprising that many manufacturing
enterprises in the steel sector and financial institutions in the economy
as a whole are owned partly or fully by the State, and that they operate
within an environment of broad government policies and plans for the
development of the sector. However, as the WTO Appellate Body has
recognised, ownership on its own is not sufficient to bring such
entities into the ambit of Article 1.1(a)(1) of the Subsidies Agreement,
and there needs to be an examination of the extent to which the entity
is, in fact, exercising governmental authority or functions in a
sustained and systematic practice. MBIE also notes the view of the
Australian Anti-Dumping Review Panel (ADRP) that active
compliance with governmental policies and regulations does not
equate to the exercise of governmental functions or authority, and
acting in accordance with a government policy and carrying out
government functions should not be conflated.

181.

In its submission of 26 May 2017, NZ Steel noted that MBIE had
correctly identified the range of factors to be considered in
determining whether an entity is a public body, but considered that
MBIE had failed to adequately consider or give sufficient weight to
the findings of overseas jurisdictions. NZ Steel claimed that MBIE had
given undue weight to the 2013 report of the ADRP, claiming that the
ADRP required that to be considered “public bodies” steel stateowned enterprises (SOEs) must exercise coercive power over third
persons, which was at odds with WTO case law and the approach
taken by other authorities which focused on assessing a range of other
factors to determine whether an entity possesses, exercises or is vested
with government authority.

At [179].

182.

In considering the particular programmes in section 4.4 below, MBIE
has addressed the key elements and evidence described above as they
relate to the bodies identified as providing financial contributions. In
doing so, it has taken into account the findings in other jurisdictions
and the views of WTO dispute bodies, and the information available
to it.
(Emphasis added.)

[116] The Final Report returned to this topic when discussing whether Chinese
producers of the subject goods had received input materials at LTAR:
297.

The ADRP noted the conclusions reached by the Australian authority
with regard to the exercise of governmental functions by an entity, and
suggested that it conflated the purpose of acting in accordance with
government policy and carrying out government functions. The
ADRP stated that compliance with government policy does not of
itself evidence that an entity possesses, exercises or is vested with
government authority, which was the over-riding test established by
the WTO Appellate Body. With regard to the evidence that a
government exercises meaningful control over an entity and its
conduct, the ADRP noted that the material relied upon by the
Australian authorities did demonstrate that the GOC regulated the
iron and steel industry and that there was a degree of control over the
participants in the industry, but the material did not show that the
control amounted to meaningful control in the sense intended by the
WTO Appellate Body. The ADRP did not consider the control
exercised by the GOC over SIEs in the iron and steel industry was
such that those SIEs were in effect exercising government authority.
The overall conclusion of the ADRP was that the decisions made by
the Attorney-General with respect to countervailing duties should be
revoked.

298.

MBIE notes that in a subsequent Australian case (Rebar and Rod in
Coils, Investigation 322) the Australian ADC noted that WTO dispute
settlement findings made subsequent to the ADRP conclusions,
clarified “meaningful control” to the extent that Chinese suppliers of
inputs could be considered to be “public bodies”.

299.

However, MBIE does not agree with this interpretation of the WTO
Appellate Body findings in those cases. In particular, the Appellate
Body considered that in US – Carbon Steel (India) the Panel erred in
its interpretation of Article 1.1(a)(1) by construing the term “public
body” to mean any entity that is “meaningfully controlled” by a
government, and the suggestion that a government’s ability to control
an entity was determinative for purposes of establishing whether that
entity constitutes a public body.
(Emphasis added.)

[117] The Minister submits this discussion correctly makes the point that the test for
whether an entity is a public body is not whether it is meaningful controlled by

government. The Minister submits the Final Report is not saying that ADRP 2013
(Gal) was correct to have found that a power to regulate over third parties was a
necessary component of the public body test.
[118] In my view the quoted paragraphs are not entirely clear on this point. MBIE
is correct that the test for whether an entity is a public body is not whether it is
meaningfully controlled by government. The test is whether an entity possesses,
exercises or is vested with government authority. In DS436 the WTO Appellate Body
held that formal indicia of control (the ability to appoint shareholders and directors)
were not sufficient to determine if an entity possessed, exercised or was vested with
government functions. The WTO Appellate Body also held that the entity did not need
to have the power to regulate, control, or supervise individuals or otherwise restrain
their conduct.
[119] It is not clear in the above quoted paragraphs that MBIE appreciated that ADRP
2013 (Gal) had concluded that the “material did not show that the control amounted
to meaningful control in the sense intended by the WTO Appellate Body [in DS379]”72
on an erroneous basis: namely, that there was no material to demonstrate there had
been “a delegation of governmental authority to SIEs to impose state-mandated
policies on participants in the iron and steel industry”.73 The correct position, as
clarified in DS436, is that SIEs could potentially possess, exercise or be vested with
government authority even if they did not have a power of control over third parties.
[120] However, when the Final Report reached its conclusion that the SIEs supplying
inputs were not public bodies, it is more evident that MBIE was relying on this
erroneous aspect of ADRP 2013 (Gal). Here the Final Report said:
304.

72
73

MBIE is satisfied that the information available indicates that while
suppliers of input materials are, in the main, state-owned enterprises,
they are not “public bodies” in the context of Article 1.1(a) of the
Subsidies Agreement. This view reflects, in particular, the arguments
of the ADRP, which reviewed the position in light of WTO
jurisprudence to date (see section 4.3.2 above). The ADRP noted that
compliance with government policy does not of itself evidence that an
entity possesses, exercises or is vested with government authority, and
there was no evidence that SASAC had delegated its authority to SIEs

ADRP 2013 (Gal) at [99].
At [103].

to control participants in the iron and steel industry. Thus, the ADRP
was unable to agree with the conclusion that hot-rolled coil producing
SIEs possessed or had been vested with governmental authority. The
ADRP noted while there was a degree of control by the GOC over
participants in the industry, the evidence did not show that such
control amounted to meaningful control in the sense intended by the
Appellate Body, and did not show that SIEs in the iron and steel
industry were exercising government authority.
(Emphasis added.)

[121] The Minister submits the italicised words are simply a finding of fact: there
was no evidence that SIEs had the power to control participants in the iron and steel
industry. I do not agree that these words have the limited significance suggested on
behalf of the Minister. In this quoted paragraph, MBIE is relying on the conclusion
reached in ADRP 2013 (Gal) that the GOC did not have meaningful control of SIEs
because compliance with government policy was not enough, and there was no
evidence that SASAC had delegated its authority to SIEs to control participants in the
iron and steel industry. In my view MBIE has misunderstood the effect of DS436 on
the conclusion reached in ADRP 2013 (Gal). This misunderstanding is an error of law
as to the “public body” test.
Was the error of law material to the conclusions MBIE reached
[122] For its conclusion that SIEs were not public bodies, the Final Report referred
to:
(a)

information from the GOC (that SIEs operate as any other market
players in response to market forces and make independent decisions
on pricing);

(b)

information provided by Zong Chong (that it pays market prices);

(c)

ADRP 2013 (Gal) (that SIEs were not public bodies); and

(d)

USDOC 2016 (CRS) and EC 2013 (OCS) (which had determined that
the SIEs were public bodies).

[123] The information supporting MBIE’s conclusion that they were not public
bodies was the information from the GOC, Zong Cheng and ADRP 2013 (Gal). As
MBIE said (in the underlined words quoted above), its view that the SIEs were not
public bodies “reflects, in particular, the arguments of the ADRP”. 74

In these

circumstances it cannot safely be said that the error of law was inconsequential to the
Final Report’s conclusion that SIEs were not public bodies.
[124] It is less clear that the error of law affected the Final Report’s conclusion on
whether SOCBs were public bodies. ADRP 2013 (Gal) was not referred to at this part
of the Final Report. Nor was there any reference to whether SOCBs can control
participants in the steel industry. There are, however, other issues with MBIE’s
findings on SOCBs. It is therefore not necessary that I reach a concluded view on
whether MBIE’s error of law was material on this aspect of MBIE’s conclusions.
Non-cooperation and overseas investigations
The issue
[125] The next issue is whether the Minister was properly informed about the
implications of the limited or lack of cooperation from the GOC and the Chinese
producers with MBIE’s investigation and the relevance of overseas investigations’
findings as secondary sources of information.
[126] NZ Steel submits the Minister was not properly informed. It says MBIE
wrongly distinguished the findings of overseas jurisdictions on the basis they had used
adverse inference reasoning (referred to as Adverse Facts Available or AFA). In fact,
the overseas investigation reports were the result of in depth research and were a
legitimate source of information which should have been given weight following the
non-cooperation that MBIE faced. Properly understood, the findings in the overseas
jurisdictions were part of the “the best available information” in the circumstances.75
[127] The Minister says it is wrong to characterise MBIE’s conclusions as based only
on the limited information provided by the GOC and Zong Cheng. It carried out
74
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DCD Act, s 7(5).

independent research and took into account the overseas investigations. The approach
taken was reasonably open to MBIE.
The law
[128] In support of this ground of review NZ Steel relies on the line of authority that
the decision maker must have the relevant information which enables her to correctly
answer the question for decision.76 NZ Steel relies particularly on Air Nelson Ltd v
Minister of Transport.77 That case concerned judicial review of the Minister’s decision
to increase airport landing charges. In deciding on the increased charges the Minister
had a detailed report from officials. The Court of Appeal accepted this report suffered
from a number of crucial defects: the report did not provide the Minister with a fair
and accurate picture of the matters that Air Nelson had raised in consultation; it did
not apprise the Minister of Air Nelson’s continuing opposition to any increase and the
reasons for that; and it did not apprise the Minister of the flaws in an earlier decision
which meant that earlier decision could not form the basis of the new decision.
[129] The Court said:

76

77

[54]

The Minister needed to be apprised of these matters by his officials,
at least in general terms, so that he could consider them and, if he
thought necessary to do so, request further information about them.
These matters were, in terms of CREEDNZ, “so obviously material”
that their omission from the Minister’s direct consideration meant his
decision was flawed.

[55]

The particular ground of judicial review on which this finding is made
is secondary to the finding itself. We think the failure of the [report]
to mention the matters to which we have referred is probably best
characterised as having led to the Minister’s failing to take into
account relevant considerations.

Secretary of State for Education v Tameside Metropolitan Borough Council [1977] AC 1014 (HL)
at 1065 per Lord Diplock. Bushell v Secretary of State for the Environment [1981] AC 75 (HL) at
96-97: Advice from officials on which the Minister’s decision is based must be a “fair, accurate
and adequate report” of the matters considered. CREEDNZ Inc v Governor-General [1981] 1
NZLR 172 (CA) at 200 per Richardson J: “If relevant considerations are to be taken into account
it is obvious that the decision-maker should not be misinformed as to established and material
facts…”; Daganayasi v Minister of Immigration [1998] 2 NZLR 130 at 149 per Cooke J: “The
Minister has implied authority to delegate the function of making inquiries, but if as a result the
Minister is led into a mistake and a failure to take into account the true facts, it is not right that the
appellant should suffer.”
Air Nelson Ltd v Minister of Transport [2008] NZCA 26, [2008] NZAR 139 (CA).

[130] I consider MBIE’s advice to the Minister about the relevance of overseas
investigations on this basis. If they were so obviously material that MBIE needed to
provide fair, accurate and adequate advice about them, a failure to provide such advice
rendered the Minister’s decision flawed. In traditional judicial review terms it would
mean the decision failed to take into account relevant considerations.
The framework for making determinations when there is non-cooperation
[131] The international and domestic regimes for imposing countervailing duties
anticipate that the investigating authority in one country will need to seek information
from another country or from enterprises within that country. The investigating
authority cannot compel the country or enterprises to supply that information. The
regime works on cooperation and anticipates the possibility that it may not occur.
[132] Article 12 provides the framework by which investigating authorities can reach
proper conclusions on the basis of accurate information fairly obtained. It provides
for the foreign Government and interested parties to have timely opportunity to see all
relevant and non-confidential information and to make submissions. Under art 12.5,
the investigating authority is, in the course of an investigation, to satisfy itself as to
the accuracy of the information supplied by interested Members or interested parties
upon which their findings are based. They may carry out an investigation in the
foreign territory provided they have given notice and there is no objection. Faced with
non-cooperation, art 12.7 provides that a determination “may be made on the basis of
the facts available”.
[133] The DCD Act gives effect to the art 12 requirements for notice to the foreign
Government and interested parties and the opportunity to make submissions. It does
not expressly provide for the investigating authority to satisfy itself of the accuracy of
information supplied, nor to conduct investigations in the foreign territory. It requires
the investigating authority to initiate an investigation only if there is “sufficient
evidence” the subject goods are subsidised and that is causing or threatening material
injury to an industry and to terminate an investigation if it is satisfied there is
insufficient evidence of these things.

[134] The DCD Act anticipates non-cooperation may lead to insufficient information
as to the amount of any subsidy. Section 7(5) provides:
Where the Secretary is satisfied that sufficient information has not been
furnished or is not available to enable the amount of the subsidy to be
ascertained for the purposes of this Act, the amount of the subsidy shall be
such amount as is determined by the Secretary having regard to all available
information that the Secretary considers to be reliable.

[135] This appears to relate only to the amount of the subsidy once it has been
determined that a subsidy exists. However the decision could be that the Secretary is
not satisfied on the reliable available information that there is a subsidy and therefore
the amount of the subsidy is zero. Read in its context and consistently with the
international regime, s 7(5) allows the Secretary to decide whether there is a subsidy
and if so the amount of the subsidy “having regard to all available information that the
Secretary considers to be reliable”. Similarly, when determining whether subsidised
goods are causing or threatening material injury, under s 8(3), the Secretary “may
disregard any information that the Secretary considers to be unreliable”. These
provisions are the domestic versions of arts 12.5 and 12.7.
[136] There is no domestic case law on s 7(5). There is WTO guidance on art 12.7.
In DS299 the EC had imposed countervailing measures on products exported from
Korea. Korea requested the WTO Panel to examine whether the EC had acted
inconsistently with the SCM Agreement.78 One of Korea’s challenges concerned the
EC’s use of “facts available”. This was in circumstances where the EC concluded
Korea had not cooperated with the provision of information and the EC relied on
secondary sources such as press releases, the presence of a government official at an
important meeting with the Korean producer of the goods, and letters concerning
meetings of Economic Ministers. Korea’s challenge to this was rejected.
[137] The Panel said that art 12.7 allowed an authority to continue with an
investigation and make determinations based on the “facts” that are “available” to the
investigating authority when an interested party or Member has not provided
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European Communities – Countervailing Measures on Dynamic Random Access Memory Chips
from Korea WT/DS299, 17 June 2005 (Report of the Panel). Referred to as DS299.

necessary information or has significantly impeded the investigation.79 The Panel also
considered that adverse inferences could be drawn from non-cooperation, saying:80
In our view, it is not unreasonable of an investigating authority to read the
information which was withheld from it in light of such non-cooperation. In
other words, in case the information is such that it could be read in more than
one way, we can accept that the failure to cooperate with the authority is an
important element in tilting the balance towards a reading of this information
which is less favourable to the interested party that was withholding the
information. … At the same time, we hasten to add that we are of the view
that facts available should not be used as a punishment, and that noncooperation does not allow an investigating authority to simply use the
information available which leads to the worst possible result for the interested
party that failed to provide such information. Ultimately, the determination
still has to be based on the facts that are available, not on mere inferences.

[138] This approach has been confirmed by the WTO Appellate Body. 81

For

example, in DS436 the Appellate Body confirmed that art 12.7 was not to be used to
punish non-cooperating parties by choosing adverse facts for that purpose.82
Determinations under art 12.7 must be based on available “facts”. 83 The Appellate
Body also said that “all substantiated facts must be taken into account”. 84 The facts
available are those that are reasonable replacements for the missing information. In
evaluating this:85
… an investigating authority may be called upon to draw inferences from the
evidence before it in order to reach a conclusion … the drawing of an inference
to reach a conclusion on the veracity of the evidence, including from the
refusal to provide information, is “an ordinary aspect of the task of all panels
to determine the relevant facts of any dispute involving any covered
agreement”.

[139] The WTO approach to art 12.7 is consistent with the requirement of DCD Act
s 7(5) that where information has not been provided, the investigating authority is to
have regard to “all available information the Secretary considers to be reliable”. MBIE
is to replace the missing information with other facts that are available if they are
reasonable replacements for that information. This involves evaluating the reliability
79
80
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At [7.245].
At [7.80].
See also Mexico – Definitive Anti-Dumping Measures on Beet and Rice – Complaint with Respect
to Rice WT/DS295/AB/R; 29 November 2005 (Report of the Appellate Body) (referred to as
DS295) and DS437.
DS436 at [4.419].
At [4.417].
At [4.419].
At [4.420].

of the facts that are available. It is a legitimate part of that evaluative exercise to use
inferential reasoning when information which could have, but has not, been
provided.86
Advice to the Minister about non-cooperation in MBIE’s investigation
[140] As noted earlier, the Final Report was accompanied by a Briefing for the
Minister. That Briefing summarised NZ Steel’s concerns with MBIE’s analysis. In
doing so MBIE informed the Minister it had received a questionnaire response from
one cooperating exporter but not from the remaining exporters. MBIE also informed
the Minister the response from the GOC “was of a general nature only”.
[141] The Briefing went on to discuss that:
The New Zealand legislation requires MBIE to consider all information
available to it that it considers is reliable. ...
MBIE’s approach is to consider the reliability of each piece of information
individually and make recommendations based on the totality of the
information before it. MBIE is able to look at circumstantial evidence and to
draw inferences from.
…
MBIE has based its assessments on formation from a variety of sources, and
its conclusions reflect a careful evaluation of the reliability that can be
attached to them, as they relate to the circumstances of the case before it.

[142] The Final Report also discussed this issue as follows:
(a)

The GOC’s response provided “general comments” and it had
“claimed” it could not provide specific responses due to the expected
lack of cooperation by Chinese producers with the investigation.87

(b)

A detailed response had been received from Zong Cheng including
specific comments on the alleged subsidy programmes. MBIE had not
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Inferential reasoning, in particular the drawing of adverse inferences where a party fails to call
evidence that they would be expected to call, is an accepted principle of evidence in this country
as explained in Ithaca (Custodians) Ltd v Perry Corporation [2004] 1 NZLR 731 at [153]-[154]
per Glazebrook J (with Gault P, Blanchard and Anderson JJ agreeing).
The Final Report did not comment on whether it accepted the GOC could only provide general
comments, nor whether it regarded the GOC as having cooperated with the investigation.

conducted a verification visit of Zong Cheng but such a visit was not
mandatory under the DCD Act nor the SCM Agreement.
(c)

The extent to which the information from Zong Cheng could be
considered reliable was to be assessed in the context of the information
available.

(d)

The absence of responses from any other Chinese producer “may
reflect the comparative insignificance of exports to New Zealand in the
context of a manufacturer’s total business”.88

(e)

The lack of responses “materially affect[ed] MBIE’s ability to source
information and to draw appropriate conclusions relating to the level of
subsidy that might be applicable”.89

(f)

It was necessary to make “a judgment on the reliability of the
information before it, and use the best information that is available to it
in order to reach a conclusion”.90

[143] There can be no issue with MBIE’s description of the limited information it
had received. Nor is there any issue with MBIE’s advice that it was necessary to form
a judgment on the reliability of the information it had and to use the best information
available to it. Missing from its advice was whether any inference might be drawn
from the GOC’s limited responses and the non-responses from all of the Chinese
producers except Zong Cheng. MBIE suggested a reason for why the Chinese
producers may not have responded. It did not suggest the alternative possibility that
full responses would have disclosed subsidies.
[144] It was open to MBIE to take the view that the comparative insignificance of
the New Zealand market was a plausible explanation for why they received such
limited responses to its questionnaires. Because of that plausible possibility, it did not
necessarily follow that full responses from the GOC and the other Chinese producers
88
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would have disclosed subsidies. However it was also possible that non-cooperation
was because cooperation would have disclosed subsidies. Without cooperation MBIE
had a limited basis on which to assess the reliability of the information from the GOC
and Zong Cheng and, outside of their responses, limited directly relevant information
from its investigation.
[145] This raises the question of whether the Minister was properly informed about
the overseas investigations as a potentially important secondary source of information
by MBIE, and whether this meant the Minister was not properly informed about them.
Advice to Minister about overseas investigations
[146] The Briefing to the Minister commented on the findings of other jurisdictions
as follows:
15.

This finding differs from the findings made in similar investigations,
including by the authorities of the United States and Australia. These
authorities have previously determined that the Government of China
is subsidising galvanised coil, and have subsequently imposed
countervailing duties.

16.

Many of these findings from overseas jurisdictions were based on
“adverse facts available”. The authorities inferred from the lack of
cooperation of Chinese exporters that subsidisation was occurring.

17.

The Final Report contains extensive analysis of the findings from
other jurisdictions as they relate to each alleged subsidy at section four
of the Final Report.

[147] The Briefing identified that one of NZ Steel’s key concerns was “MBIE’s
deviation from findings in other jurisdictions, which made use of ‘adverse facts
available’”. The Briefing commented that:
Other jurisdictions often take the stance to assume the worst when faced with
incomplete information, and use adverse inferences when analysing the
information available.

[148] The Briefing made it clear that MBIE was not taking that approach. It said:
With regard to the information relating to Australian and US investigations
into similar products, MBIE notes that widely differing subsidy rates were
found for the same Chinese manufacturers, e.g. Australia determined that the
subsidy margin for Angang was negligible, while the US determined it to be
240.07 per cent, and for YPC the respective rates were 5.2 per cent and

39.05 per cent. While these differences may reflect the particular situations
of each investigation, they do illustrate the need for caution in assessing the
reliability of the information derived from those sources.

[149] The Briefing referred the Minister to the Final Report for “further comment
about MBIE’s use of information available to it, see paragraphs 166-172”. In those
paragraphs the Final Report said:91
… care needed to be taken in assessing the use of information from
investigations and findings of counterpart authorities. While MBIE
considered this information provided a sufficient basis for initiating an
investigation into the existence of subsidisation, it should be noted that many
of the findings of counterpart authorities were based on use of AFA [adverse
facts available] arising from the alleged failure of Chinese parties to provide
information to the investigating authorities.
With regard to the information relating to Australian and US investigations
into similar products, MBIE notes that widely differing subsidy rates were
found for the same Chinese manufacturers, e.g. Australia determined that the
subsidy margin for Angang was negligible, while the US determined it to be
240.07 per cent, and for YPC the respective rates were 5.2 per cent and 39.05
per cent. While these differences may reflect the particular situations of each
investigation, they do illustrate the need for caution in assessing the reliability
of the information derived from those sources.
In considering the reliability of the information available to it, MBIE
recognises the need for care in that non-cooperation from interested parties
should not be rewarded or encouraged. MBIE notes that in DS436 the Panel
and the Appellate Body found (for different reasons) that the US rules on the
use of adverse inferences in the case of non-cooperation were not inconsistent
‘as such’ with the Subsidies Agreement. However, the Panel found that in a
significant number of instances the application of the rules was not consistent
with the Subsidies Agreement. This suggests that there can be issues about
the reliability of findings which rely on AFA in situations where it is claimed
that parties are not cooperating.
Accordingly, MBIE has based its assessments on information from a variety
of sources, and its conclusions reflect a careful evaluation of the reliability
that can be attached to them, as they relate to the circumstances of the case
before it.

[150] In summary MBIE’s advice to the Minister was that overseas investigations
relied on AFA reasoning and this affected the reliability of the subsidies they had
found. I now consider how this advice influenced MBIE’s conclusions on the subsidy
programmes being investigated. This is in order to assess NZ Steel’s claim the
Minister made her decision without regard to relevant considerations.
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Policy loans
(i)

The Final Report’s assessment of policy loans

[151] The Final Report considered whether Chinese producers of the subject goods
received benefits by way of policy loans from the GOC or other public bodies. It
accepted the Chinese producers obtained bank loans to finance their operations. The
issues were whether the banks providing loans were public bodies and if so whether
there was any specific benefit to the Chinese producers from these loans.
[152] In considering these issues the Final Report referred to information from the
following sources: NZ Steel’s application; the information provided by the GOC;
information provided by Zong Cheng; information from publicly available websites;
information in Baosteel’s 2015 annual report; and the findings of Australian, EC and
United States investigations.
[153] The Final Report discussed various legal instruments issued by the GOC which
identified areas of the economy supported by the State. These instruments provided
the following information:
(a)

The Steel Plan issued by the NDRC in 2005 identified the steel industry
as an important basic industry and set out policies for its development.
Financial institutions were to grant loans to support investment projects
that were in the “encouraged” category in line with credit granting
principles, and such projects were also to be supported by preferential
taxation policies.

(b)

The 12th Five-Year Plan covering 2011-2015 mentioned relocation,
mergers and reorganisation relating to the steel industry and some steel
activities as being key fields of development.

(c)

The 13th Five-Year Plan covering 2016-2020 referred to steel only in
relation to the need to address over-capacity, environmental objectives
and international cooperation.

(d)

The 2013 Guidance Catalogue identifies sectors in the economy that
are “encouraged”, “restricted” or “permitted”. Corrosion resistant steel
is an encouraged activity.

[154] MBIE considered galvanised steel coil was a subset of corrosion resistant steel.
It was therefore likely to benefit from credit support (as well as exemptions from tariffs
on imported equipment or other benefits that derive from “encouraged” status).
[155] Principally, it seems, from the publicly available sources, the Final Report
discussed information about the Chinese banks. It distinguished between the People’s
Bank of China (PBOC), SOCBs and “policy banks”. It was satisfied the PBOC was a
public body but that it was not supplying any loans to the Chinese producers. It was
not satisfied the SOCBs were public bodies and it therefore did not consider the
subsequent question of benefit or specificity. It was satisfied that the policy banks
were public bodies but that the specific benefit to the Chinese producers was
“extremely negligible”.
[156] In deciding whether the SOCBs were public bodies, the Final Report discussed
that four very large SOCBs were established in the 1980s to grant credit to key sectors:
the Agricultural Bank of China (ABC), the Bank of China (BoC), the China
Construction Bank (CCB) and the Industrial and Commercial Bank of China (ICBC).
Since the establishment of policy banks in 1994, all four banks have been commercial
banks that concentrate on corporate lending. There was information about reduced
lending to the steel industry about two of these banks: in ABC’s case this was due to
its “green” credit goals set in 2016; in CCB’s case, its 2016 annual report referred to
continuing to reduce credit to steel and other industries with excess capacity. All of
them had been listed on the Shanghai and Hong Kong stock exchanges between 2006
and 2010.
[157] The Final Report discussed that Central Huijin Investment Limited (Huijin), a
government entity, is a major shareholder in each of these banks. Baosteel’s 2016
annual report described Huijin as exercising its rights and fulfilling its obligations as
an investor on behalf of the state. It also stated that Huijin did not intervene in the

daily operation of these institutions. Information from the websites and financial
reports referred to SOCBs support of government policies.
[158] The Final Report referred to some of the overseas investigations. In discussing
them it noted that in the absence of information from the GOC those investigating
authorities “relied on best information available to determine the existence and extent
of any subsidisation”.92 It also noted:
(a)

ACBP 193 (Gal) was “based on best information available”.93

(b)

EC 2013 (OCS), an investigation into organic-coated steel from China,
had found the exporting producers were receiving concessional loans
based on “the totality of the facts available” in view of a lack of
cooperation from the GOC and exporting producers.94

(c)

In DS379 the WTO Appellate Body had upheld the USDOC’s finding
that SOCBs were public bodies.

This concerned USDOC’s

investigations in 2007-2008 and in MBIE’s view this did not
necessarily mean Chinese SOCBs will always be treated as public
bodies.95
(d)

In USDOC 2016 (CRS), an investigation into corrosion-resistant steel
from China, the USDOC was not satisfied that the substantial changes
to China’s banking laws had in fact resulted in changes.

[159] The Final Report noted that SOCBs were not public bodies simply because
they were owned by the State or because directors and senior management positions
were often members of the Communist Party of China (CPC). Nor was it sufficient
that the large SOCBs’ activities were consistent with general government policies.
There was no evidence providing positive confirmation that SOCBs exercised
governmental authority or functions, or were subject to meaningful control by the
92
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At [237]. Although the Final Report referred to this decision when discussing SOCBs, ACBP 193
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This investigation relates to goods that are not relevant to the present case.

government, rather than acting in accordance with government policy. Nor was there
positive evidence linking any particular commercial bank with concessional loans
provided to any of the manufacturers of galvanised steel coil exported to New Zealand.
It was therefore not established that SOCBs were public bodies.
[160] As noted, the Final Report formed a different view about the policy banks. The
policy banks discussed in the Final Report were the Agricultural Development Bank
of China (ADBC), the Export-Import Bank of China (EXIM), and the China
Development Bank (CDB). MBIE described these banks as having taken over projects
for development purposes. The websites of these banks provided the following
information:
(a)

The EXIM was a state bank solely owned by the GOC and under the
direct leadership of the state council. Its main mandates did not relate
to the production of galvanised steel coil exported to New Zealand.96

(b)

The CDB is under the direct leadership of the state council. The major
shareholders are the Ministry of Finance, Huijin, and another company
owned by the State Administration of Foreign Exchange. It provides
financing facilities “that serve China’s major long-term economic and
social development strategies”. It allocates its financing resources to
support basic and pillar industries (amongst other things).

(c)

The ADBC took over the policy lending function from the ABC. It is
a state-owned agricultural policy bank under the direct administration
of the state council. It is funded mainly from borrowing from the
Central Bank and operates primarily, but not exclusively, in the
agricultural sector.
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Its main mandates are to facilitate the export and import of Chinese mechanical and electronic
products, complete sets of equipment and new and high-tech products, assist Chinese companies
with comparative advantages in their offshore project contracting and outbound investment, and
promote international economic cooperation and trade. It also grants government concessional
loans to support other developing countries with concessional funding.

[161] MBIE concluded the policy banks were public bodies. It considered there was
evidence from Baosteel’s Annual Report of loans from the Central Bank. This was
not the PBOC according to the GOC. MBIE said that “in the absence of information
from [Baosteel]” it was assuming this was a loan from one of the policy banks.97
[162] In assessing whether the Chinese producers received a benefit from loans
provided by policy banks, MBIE referred to the subsidy rates found in EC 2013 (OCS)
and USDOC 2016 (CRS). It also discussed the information from publicly available
sources concerning Baosteel. It considered the benchmarks used in the EC and
USDOC investigations were not appropriate because of Baosteel’s credit rating. Even
assuming Baosteel paid no interest, the benefit it received would have been 0.005 per
cent. This was too low to be meaningful.
(ii)

Information from overseas investigations on SOCBs

[163] MBIE’s advice to the Minister that SOCBs were not public bodies did not place
any weight on the findings of overseas investigations. ABCP 193 (Gal) was not about
SOCBs so for present purposes this can be put to one side. MBIE was entitled to place
no weight on the USDOC findings considered in DS379 given the findings were
somewhat historic. Of more potential relevance were EC 2013 (OCS) and USDOC
2016 (CRS).
[164] In EC 2013 (OCS) the EC received cooperation from some of the exporting
producers but not from others. From the cooperating producers it selected the
exporting producers that had the highest volume of exports to the EC. These formed
the basis for its conclusions for all the cooperating producers. As part of its
investigations, the EC conducted verification visits to the Chinese sites of the selected
cooperating producers.

The GOC provided some information and the EC also

conducted a verification visit with the GOC. The GOC did not provide information
relating to the cooperating producers not selected by the EC for its sample nor for the
non-cooperating producers. In the absence of information about the non-cooperating
producers the EC considered the subsidised schemes available to the sampled
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An example of MBIE legitimately drawing an adverse inference similar to overseas investigations.

cooperating producers were also available to the non-cooperating producers on a “best
facts available” basis.
[165] The EC considered the GOC had been non-cooperative about whether there
were preferential loans and interest rates for the organic coated steel industry. 98 The
EC resolved to refer to secondary information. The Commission relied on sources
such as WTO policy reviews, Deutsche Bank banking sector reviews and information
from the World Bank. The information established that: the SOCBs held the highest
market share and were the predominant players in the Chinese financial market; the
five largest SOCBs (namely, the ABC, the BoC, the CBC, the Bank of
Communications, and the ICBC) represented more than half of the Chinese banking
sector; the great majority of loans provided to the cooperating exporting producers
were from the SOCBs (including the BoC, the CBC and the ICBC); and there was
evidence of intervention by the State in the way SOCBs made decisions on interest
rates for loans granted to Chinese companies. The EC considered there was “a great
deal of circumstantial evidence, supported by objective studies and reports, that a large
amount of government intervention is still present in the Chinese financial sector”.99
The EC concluded that the SOCBs were public bodies.
[166] The EC’s use of secondary sources was a legitimate “best facts available”
evidential basis on which to make its determination. It is not the same as making
assumptions adverse to a party simply, or assuming the worst, because they have not
cooperated. Of particular interest to MBIE’s investigation is that the BoC, the CBC
and the ICBC are three of the four SOCBs that MBIE discussed and concluded were
not public bodies. Other than the “totality of the facts available” comment, MBIE
does not articulate a reason for placing no weight on the EC’s finding and coming to
the opposite determination.
[167] The USDOC’s approach to non-cooperation is as follows:100
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The EC sought information from the GOC about its role in the Chinese banking sector and
specifically about its majority- or full-ownership of such banks. The GOC responded that it did
not have any such information and the EC states in its report that this was deemed as noncooperation because it is unlikely that the GOC is not aware of assets that it owns or does not own.
The EC noted that much of the requested information was not provided.
EC 2013 (OCS) at [169].
USDOC 2016 (CRS) at pp 7-8.

[The relevant US] Act provides that the Department shall … apply “facts
otherwise available” if necessary information is not on the record or an
interested party or any other person [fails to cooperate] …
… [T]he Act further provides that the Department may use an adverse
inference in selecting from among the facts otherwise available when a party
fails to cooperate by not acting to the best of its ability to comply with a
request for information. Further, [the Act] states that an adverse inference may
include reliance on information derived from the petition, the final
determination from the investigation, a previous administrative review, or
other information placed on the record. When selecting an adverse rate from
among the possible sources of information, the Department’s practice is to
ensure that the rate is sufficiently adverse “as to effectuate the statutory
purposes of the adverse facts available rule to induce respondents to provide
the Department with complete and accurate information in a timely manner”.
The Department’s practice also ensures “that the party does not obtain a more
favourable result by failing to cooperate than it had cooperating fully.”

[168] This deals with two different points. The first is that non-cooperation may lead
the authority to rely on secondary sources. The second is that when deciding upon the
rate of a subsidy from the possible sources of information, the USDOC will make an
adverse inference and select a rate that ensures the non-cooperating Member state does
not benefit from its non-cooperation.
[169] The first of these points is legitimate and unobjectionable decision making. It
is making a decision in the absence of primary information by referring to other
secondary sources of information in order to make an accurate determination. MBIE
need not have had any reservation about relying on a decision that has taken this
approach merely because of this. The second of these involves a policy choice. It
results in higher subsidy rates than other approaches to how rates might be set in the
face of non-cooperation. It is reasonably open to investigatory authorities to have
different views about whether this approach is appropriate for their jurisdiction (so
long as it does not transgress into punishment, as identified in DS299). It was open to
MBIE to discount USDOC findings about subsidy rates that had taken this approach.
[170] USDOC 2016 (CRS) determined that SOCBs were public bodies providing
subsidies. This determination was made on the basis of secondary sources, not on an
adverse inference or “assuming the worst” basis. USDOC considered:
(a)

There had been an insufficient period since regulatory reforms in the
Chinese banking sector had been made to see if they had actually

resulted in changes. The record did not provide any evidence of
changes.
(b)

There was no evidence to contradict its earlier findings that the banking
sector did not operate on a commercial basis and was subject to
significant distortions.

These distortions were primarily from the

GOC’s dominant role in the financial sector and its use of the banks to
effectuate policy objectives.
(c)

The Steel Plan specifically encouraged financial institutions to comply
with development policies for the steel industry, including producers of
corrosion resistant steel.

(d)

The 12th Five Year Plan required government entities to coordinate
finance policy towards the development of the corrosion resistant steel
industry.

[171] The USDOC 2016 (CRS) finding that SOCBs were public bodies was relevant
information. In making its public body finding it had not made adverse assumptions
but merely relied on secondary sources of information. The USDOC 2016 (CRS)
investigation period (1 January 2014 to 31 December 2014) pre-dated MBIE’s
investigation (1 July 2015 to 30 June 2016) although not by a great deal. MBIE’s
Final Report did not identify what had changed in that time such that no weight should
be placed on the findings.
[172] I conclude that USDOC 2016 (CRS) and EC 2013 (OCS) were relevant
secondary sources of facts available. MBIE gave them no weight. The Minister would
have understood from MBIE’s advice that this was because these investigations had
used an AFA approach, which involved “assuming the worst”. This was not an
accurate statement of the basis on which these investigations had concluded that
SOCBs were public bodies. In fact, MBIE had taken a similar approach to those
investigations in concluding that policy banks were public bodies. 101 The advice to
the Minister that SOCBs were not public bodies was flawed in this respect.
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See discussion at [161] above.

[173] Whether MBIE would have found that SOCBs were providing benefits to the
Chinese producers of the subject goods at a meaningful level is not known had it
confined its consideration to USDOC 2016 (CRS) and the EC 2013 (OCS).102 Its view
on loans from “the policy banks” suggests it would not have. However, as the
comparison table above shows, there were a number of other investigations which had
found that Chinese-produced steel products received benefits from SOCBs at a
meaningful level. Because MBIE had such limited direct information from which to
make its assessment, those other investigations potentially provided relevant and
reliable information. That was particularly so if any of them had considered the
Chinese producers of the subject goods in this case and if those producers had
cooperated with the investigating authority.
(iii)

Particular relevance of EC 2017 (HRS) to policy loans issue

[174] As it happened, a day before MBIE released its Essential Facts and
Conclusions report, the EC 2017 (HRS) report was given. The subject goods of this
investigation were hot rolled flat products of iron, non-alloy or other alloy steel from
China. The EC selected the largest four of the nine Chinese producers whose goods
were exported to the EC for its investigation.103 These four included the Shougang
Group. The selected four producers, including the Shougang Group, replied to the
EC’s questionnaire. The EC also conducted verification visits at the producers’
premises. This included visits to nine sites in China and Hong Kong operated by the
Shougang Group, including a visit to the Chinese site of the Shougang entity that
produces galvanised steel coil supplied to New Zealand.104
[175] The investigation considered policy loans. As discussed above, the Final
Report drew a distinction between policy banks (CBD, EXIM and ADBC)) and
SOCBs (the ABC, the BoC, the CCB and the ICBC). It found that the policy banks
were public bodies but this was not established for the SOCBs (the ABC, the BoC, the
CCB and the ICBC). The EC made no such distinction. It sent questionnaires to the
102
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It is true that the USDOC 2016 (CRS) had employed an adverse assumption approach to
determining subsidy rates (albeit not to its public body finding).
The EC’s approach is to select a sample from which it draws conclusions about others. The GOC
and producers are able to make submissions about the appropriateness of the sample. Having
considered the submissions it received, the EC concluded its sample was appropriate.
Refer above at [46].

GOC about the CDB, the ADBC, the EXIM, the ABC, the BoC, the CCB and the
ICBC. It also asked to forward the questionnaire to any other financial institution fully
or partially owned by the GOC.
[176] The GOC contacted only EXIM, ABC, the BoC, CCB and ICBC and these
banks provided responses. The GOC said the others operated independently. The
responses from EXIM, ABC, the BoC, CCB and ICBC did not provide any specific
information about loans to the sample producers. Nor did the EC receive responses
from the other thirty state-owned banks who provided loans to the four sample
producers. The EC then conducted site verifications of EXIM, ABC, the BoC, CCB
and ICBC. It described all five as “state-owned banks”. These banks accounted for a
substantial part of the loans granted to the four producers. For the Shougang Group
they accounted for 80 to 95 per cent of its loans.
[177] The EC reviewed China’s laws, plans and guidelines and concluded the GOC
had created a normative framework that had to be adhered to by the managers and
supervisors of the banks. It used this framework to “exercise control over the conduct
of the five cooperating state-owned banks whenever those were providing loans to the
steel industry”.105
[178] The EC then looked for “concrete proof of the exercise of control in a
meaningful way on the basis of concrete loans”.106 The five banks would not provide
their specific credit risk assessments. However, from the verification visits, the EC
established that, with few exceptions, loans were provided to the four producers at
interest rates close to the benchmark rates of the PBOC regardless of the producer’s
financial and credit risk situation. In other words, the “loans were provided below
market rates when compared to the rate corresponding to [their] risk profile”. 107 All
four producers had also received revolving loans which allowed them to immediately
replace the capital of the loan at the maturity date with fresh capital from new loans.
In Shougang’s case, payment schedules were restructured or debt was forgiven
because of financial difficulties. For one entity in the Shougang Group, the GOC had
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EC 2017 (HRS) at [120].
At [121].
At [123].

intervened to enable a debt restructuring against the financial institution’s better
judgment.
[179] The EC investigation concluded that:108
[T]he GOC has exercised meaningful control over the conduct of the five
cooperating state-owned banks with respect to their lending policies and
assessment of risk, where they provided loans to the steel industry.

[180] The five banks were therefore “public bodies”. In the steel sector, the legal
framework was being implemented in the exercise of governmental functions. This
conclusion was not based only on the formal indicia of control. It was also based on
the examination of meaningful control actually exercised.109
[181] The EC investigation reviewed the loan information relating to each of the four
producers. This included detailed comments on the financial position of the Shougang
Group, which was “in a generally difficult financial position”.110 It determined
subsidy rates for all four producers for preferential loans. Of the four, the subsidy rate
for the Shougang Group was highest at 27.91 per cent (made up of 27.17 per cent from
the SOCBs and 0.74 per cent from other financial institutions).
(iv)

MBIE’s consideration of EC 2017 (HRS)

[182] MBIE considered EC 2017 (HRS) in Annex one to the Final Report.111 Annex
one said the EC’s conclusions on policy loans did not warrant a different approach to
that set out in the Essential Facts Report because:
(a)

MBIE had concluded that policy banks were public bodies but that the
benefit from loan assistance was too low to be meaningful.

(b)
108
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The EC’s conclusions on policy loans were based on AFA.

At [128].
The EC went on to explain why these conclusions should apply to the other 30 SOCBs (including
the China Development Bank). In summary this was because they had similar ownership and
structure, were subject to the same framework and the loans from the five banks considered were
all similar.
EC 2017 (HRS) at [206].
Annex one was concerned with comments on MBIE’s Essential Facts Report. EC 2017 (HRS)
report was received after the Essential Facts Report.

(c)

In the brief time MBIE had to consider the report, it did not change its
view.

[183] These reasons do not address the fact that the EC had reached a directly
contrary view to the Final Report on the four SOCBs considered in that report. The
EC had concluded they were public bodies whereas the Final Report concluded this
was not established.

Moreover, MBIE’s advice to the Minister that the EC’s

conclusions were based on AFA was wrong. Although the EC had a degree of noncooperation from the GOC and, to some extent, the SOCBs, the EC conducted
verification visits where it obtained details of the loans to the four selected producers.
MBIE did not mention that one of the four selected producers was the Shougang
Group, there had been a verification visit to the Shougang entity at issue here, and the
Shougang Group was found to have received material benefits from policy loans.
[184] I appreciate MBIE was in a difficult position. A determination is to be made
within 180 days after the investigation was initiated. In this case that meant a deadline
of 9 July 2017. EC 2017 (HRS) was dated 8 June 2017. NZ Steel forwarded the report
to MBIE on 23 June 2017. If, on the basis of EC 2017 (HRS), MBIE was going to
materially alter its views as set out in its Essential Facts and Conclusions Report it
would have needed to give the GOC an opportunity to comment first. There was a
very compressed time to do this within the 180 day period.112
[185] On the other hand, MBIE had the responsibility for carrying out the
investigation. It could have been keeping itself up to date on relevant overseas
developments; it did not need to wait for NZ Steel to provide EC 2017 (HRS).
Moreover MBIE could have said that in the time available it was not in a position to
assess whether EC 2017 (HRS) altered any of its views and it was therefore making
its decision without reference to it. NZ Steel says this would have left EC 2017 (HRS)
as new information able to be considered if a fresh application were to be made.113
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As to investigation timeframes and consultation obligations under the DCD Act, see the recent
decision of Dobson J in Heinz Wattie’s Ltd v MBIE [2018 NZHC 2309, particularly at [37], [38]
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NZ Steel suggests that if MBIE did not have enough time to consider EC 2017 (HRS) and obtain
the GOC’s views on it, one option might have been to invite NZ Steel to withdraw its application
under s 11(1)(d). The Secretary could then initiate a further investigation under s 11(3). In my

However, because MBIE did consider EC 2017 (HRS) and said it did not alter its
conclusions, a fresh application on the basis of it would be pointless.
[186] I do not agree that a fresh application would have been pointless given that
MBIE’s views about EC 2017 (HRS) were caveated by “in the time available”.
Additionally such an application could be supported by further new information such
as the EC Staff Working Document issued on 19 December 2017.114 This report was
prepared on the basis that the EC had “well-founded indications of the possible
existence of significant distortions” in China or sectors within China. The report
examined a number of sectors including the steel industry. Its summary of this sector
included the following comments:115
… The government guides the development of the sector in accordance with
a broad range of policy tools and directives related, inter alia: to market
composition and restructuring, raw materials, investment, capacity
elimination, product range, relocation, upgrading, etc. Through these and
other means, the government directs and controls virtually every aspect in the
development and functioning of the sector. The different plans also show that
SOEs will be a key instrument through which the government envisages
developing the steel sector in the coming years … SOEs serve the
government’s strategic industrial policies … In addition, the financial
institutions, in particular those that are state-owned, play a key role in
implementing the government’s policies in the steel sector. …

[187] I am satisfied that the advice to the Minister on the relevance of overseas
investigation findings to the assessment of whether the Chinese producers of the
subject goods received subsidisation through policy loans was inadequate.

It

erroneously advised the Minister that they used an AFA approach. This was not the
case on the issue of whether SOCBs were public bodies and only partially correct in
relation to the subsidies found. The advice about EC 2017 (HRS) was wrong. This
was especially material because: it discussed the same banks considered by MBIE; it
considered one Chinese producer common to MBIE’s investigation; and the
investigation period in EC 2017 (HRS) partly coincided with the period investigated
by MBIE. The EC 2017 Staff Working Document similarly indicates the error was
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view it is not clear whether this course would have enabled the Secretary to initiate a further
investigation.
European Commission Commission Staff Working Document on Significant Distortions in the
Economy of the People’s Republic of China for the Purposes of Trade Defence Investigations
(19 December 2017). Referred to as EC 2017 Staff Working Document.
At [14.6].

material in the sense that a different decision was possible if the correct test was
applied.
Inputs to LTAR
(i)

MBIE’s advice on input materials

[188] The Final Report considered the relevant input materials were hot rolled coil,
cold rolled coil and zinc.116 The information supporting the conclusion that suppliers
of these inputs were not public bodies came from the GOC, Zong Cheng and publicly
available information:
(a)

The GOC said that input producers in China are independent business
entities operating on a commercial basis. Input producers are bound to
comply with company law and key provisions of this law include that
the shareholders’ meetings determine the significant operational issues
and plans for the company.

(b)

Zong Cheng confirmed it purchases hot rolled coil, cold rolled coil and
zinc. It provided a list of its suppliers. These were government-owned
companies. Zong Cheng said it paid market prices for the goods. An
analysis of the prices paid indicated they were not inconsistent with
prices available in the Chinese market.

(c)

Angang, Baosteel and Shougang are integrated steel producers and so
do not purchase inputs from other suppliers. According to Angang’s
2016 annual report and Baosteel’s 2015 annual report, market prices
apply to connected party transactions.

[189] The overseas investigations supported the opposite conclusion to the one
reached by MBIE. As to these, the Final Report said:117
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NZ Steel’s application had also referred to aluminium but MBIE had confirmed that the goods do
not include aluminium.
The Final Report did not discuss the Canadian investigations although they had been referred to
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(a)

USDOC 2016 (CRS) found that companies producing hot rolled steel,
cold rolled steel and zinc purchased by YPC were public bodies. For
the remaining producers the GOC had failed to cooperate and so
USDOC determined they were public bodies was on the basis of
“AFA”.

(b)

The ADRP 2013 (Gal) overturned the conclusion of the ACBP 193
(Gal) that SIEs that produced and supplied hot rolled coil to Chinese
producers of coated steel were public bodies.

(c)

Although AADC 322 (Reb) disagreed with ADRP 2013 (Gal) and
found that Chinese suppliers of inputs could be considered to be “public
bodies”, MBIE did not agree with AADC 322 about the relevant WTO
decision on which the AADC’s decision was based.

MBIE also

disagreed with the approach in AADC 322 of finding that a vertically
integrated firm could provide inputs to itself at LTAR because that
approach risked double counting.
(d)

EC 2013 (OCS) considered that SOEs producing hot rolled and cold
rolled coil were public bodies. They often “performed government
functions” described in the steel plans and “it was a fact that the GOC
is using the iron and steel industry as a prolonged arm of the state in
order to achieve goals and targets set in those plans”.118 The EC also
discussed the government control over the SOEs. The EC’s views were
based on publicly available information and information from other
investigations because limited information had been provided by the
GOC.

[190] MBIE concluded that SIEs supplying hot rolled coil, cold rolled coil and zinc
as inputs into the production of galvanised steel coil were not “public bodies”. This
was particularly based on ADRP 2013 (Gal). MBIE considered the evidence did not
show the SIEs were supplying these inputs on the basis of any government direction
or authority. The positive evidence, as provided by Zong Cheng, was that prices
118

Final Report at [302].

reflected market prices. Similar conclusions applied to any non-government-owned
suppliers.
[191] It can be seen that MBIE placed no weight on USDOC 2016 (CRS) because
MBIE considered USDOC had used AFA. It placed no weight on ACBP 193 (Gal)
because it had been overturned by ADRP 2013 (Gal). It placed no weight on AADC
322 (Reb) because MBIE disagreed with its interpretation of the WTO decisions. It
placed no weight on EC 2013 (OCS). This seems to have been because it was
concerned about the reliability of that decision given the GOC’s limited cooperation
with the EC’s investigation. It did not discuss the Canadian decisions.
(ii)

Were the overseas investigations relevant

[192] USDOC 2016 (CRS) concerned flat rolled steel products clad plated or coated
with corrosion resistant metals. YPC was the only producer that cooperated with the
investigation. It replied to USDOC’s questionnaire and allowed a verification visit of
its premises. All the subsidies found for YPC were based on information obtained
from YPC except that for export buyers’ credits. For that programme USDOC
determined the subsidy using AFA. USDOC determined a subsidy for YPC of 23.74
per cent for the provision of hot rolled steel, 2.11 per cent for the provision of cold
rolled steel and 0.22 per cent for zinc.

Given YPC had cooperated with the

investigation, the advice to the Minister that the public body determination involved
AFA was possibly not entirely accurate.
[193] As already discussed, MBIE’s advice to the Minister about the test for public
body as discussed in ADRP 2013 (Gal) and AADC 322 (Reb) was not correct. The
findings in ACBP 193 (Gal) remained a potentially relevant source of information for
MBIE’s investigation. As to inputs at LTAR, ACBP 193 (Gal) said:119
In the dumping investigations ACBPs found that the cost of HRC in the books
and records of Chinese manufacturers of galvanised steel and aluminium zinc
coated steel did not reflect competitive costs. … ACBPS found that the iron
and steel industry in China was affected by a range of government influences,
which affected the price of HRC…ACBPS considers that a number of factors
have affected the market for HRC in China and these would impact
ANSTEEL’s price to Yieh Phui China (and other customers).
119

ACBP 193 (Gal) at 52-53.

ACBPS observes that ANSTEEL’s domestic sales of HRC during the
investigation period were at a loss and ANSTEEL as a whole operated at a
loss during the investigation period. ACBPS also found that ANSTEEL was
in receipt of a number of capital injections from the Government of China both
during, and prior to, the investigation period. This suggests that ANSTEEL
and its shareholder (the GOC) are not operating subject to ordinary
commercial considerations and that the price of HRC can be set independently
of the costs of production, whether or not they are themselves subsidised.

[194] The ACBP 193 (Gal) assessed overall subsidies for YPC and Zong Cheng at
5.2 per cent and 10.3 per cent respectively. This was relevant information in that
Angang, YPC and Zong Cheng are three of the Chinese producers of the subject
goods.120

Its usefulness to MBIE’s investigation was diminished because the

investigation period was around four years prior to MBIE’s investigation period and
because the report did not identify what proportion of the total subsidies was made up
of inputs at LTAR. Advice to the Minister might have said that weight could not be
put on ACBP 193 (Gal) for these reasons rather than because it had been overturned
by ADRP 2013 (Gal). Advice to the Minister might also have said that AADC 322
was of limited relevance on this aspect of MBIE’s investigation because the inputs at
issue were billet and coke.
[195] As discussed earlier, some of the producers of organic coated steel cooperated
with the investigation in EC 2013 (OCS). The fact the EC had found that SIEs
providing hot rolled coil and cold rolled coil were public bodies was of some relevance
to MBIE’s investigation. It was also of some relevance that the weighted average
subsidy rate was 25.37 per cent for the cooperating producers (that is, well above a
negligible level). MBIE might have considered little weight could be put on it because
the information was dated and involved different producers than here, rather than
because it was not reliable given the limited cooperation from the GOC.121
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Angang appears to be the same company as within the same group as Ansteel.
EC 2017 (HRS) investigation considered whether iron ore, coke and coking coal were inputs
provided at LTAR. The EC considered this was not established for any of these inputs. It did not
consider the inputs considered in this case.

[196] CBSA 2016 (CAS) found that the SOEs supplying inputs were public bodies.
The GOC had not cooperated so this finding was based on other material. CBSA
considered:122
… the GOC continues to direct, and administer the Chinese steel industry
through its five-year plans on iron and steel, as well as steel pipe … SIEs are
effectively performing a public policy function through their pursuit of state
plans and industrial and economic policies, thus supporting the indication that
SIEs and SOEs are in fact performing government functions.
… the CBSA determined that there is sufficient evidence that the GOC
exercises meaningful control over state-owned steel suppliers and producers.
Therefore, there is reason to believe that the SOE suppliers of raw materials
are “government” as they possess, exercise or are vested with government
authority …

[197] The CBSA further concluded that domestic prices in the Chinese flat rolled
steel sector, which included hot rolled coil, were not substantially the same as they
would be if they were determined in a competitive market. It went on to calculate
subsidies. Again, of relevance to MBIE’s investigation is that this was another
investigating authority reaching the same conclusion, on a legitimate factual basis, that
SIEs and SOEs supplying inputs such as hot rolled coil were public bodies.
[198] MBIE’s view that SIEs were not public bodies was material to its assessment
of the remaining programmes. The Final Report advised the Minister that if the
subsidies for inputs at LTAR were removed from the findings in USDOC 2016 (CRS)
and EC 2013 (OCS), the rates established for other programmes in those investigations
were de minimis and were not significantly different from MBIE’s conclusions.
[199] Overall I consider the advice to the Minister incorrectly dismissed the
relevance of overseas investigations because they had used AFA. The overseas
investigations had consistently found that SIEs supplying hot rolled coil to Chinese
producers of steel products were public bodies and they had done so on legitimate
factual bases. There was also information indicating that hot rolled coil had been
supplied at less than cost through government influence. The important question for
MBIE’s consideration was whether there was a factual basis for concluding that

122

Canada Border Services Agency Statement of Reasons concerning the final determination with
respect to the dumping and subsidizing of Certain Carbon and Alloy Steel Line Pipe Originating
in or Exported from the People’s Republic of China (10 March 2016) at 56-57.

something had or might have changed subsequent to these investigations. That
question was not part of MBIE’s advice to the Minister.
[200] As it happened, information following the investigation indicates nothing has
changed. The EC 2017 Staff Working Document discussed the continuing role of the
GOC in the steel sector. Further, ADRP 2018 (Hol), dated February 2018, upheld the
AADC’s view that a Chinese exporter, Tianjin Youfa, was the beneficiary of the
subsidies in the form of hot rolled steel provided by public bodies at LTAR. This
included upholding the view that SIEs supplying hot rolled steel were public bodies.
[201] ADRP 2018 (Hol) relied on findings in an earlier investigation, background
information about the Chinese hot rolled coil, the EC 2017 Staff Working Document
and the lack of a response by the GOC. As to the latter it commented that, if the
situation had changed in the period since the earlier investigation, it would be expected
that the GOC would have provided information to support this. It also commented
that findings in its earlier investigations could be relied on where they are reasonably
proximate to the inquiry period and include the product and manufacturers involved
in the inquiry. ADRP 2018 (Hol) therefore provides a useful confirmation that other
investigations may be relevant sources of information in the face of a lack of
cooperation.
[202] In summary, MBIE’s advice to the Minister did not properly inform her that
there was a consistent international consensus, legitimately based on facts available,
that SIEs supplying the inputs of relevance in this case were public bodies. Although
this consensus was somewhat dated, the question was whether there was reliable
evidence that anything had changed. Advice in these terms was material because later
overseas reports provide evidence that it had not.
Land use rights
[203] The Final Report accepted that land use rights were provided by a government
or other public body. This was because all land in China is owned by the State or by
peasants’ collectives, with municipal and county governments being responsible for
allocating land use rights in accordance with legislative and regulatory requirements.
The issues were whether the Chinese producers of the subsidised goods received land

use rights at LTAR (a benefit) and whether the prices they paid were specific to an
enterprise or industry.
[204] The Final Report concluded there was no countervailable subsidy by way of
government provided land use rights at LTAR. In reaching this conclusion, MBIE
considered the information from the GOC and Zong Cheng was the best available
information. The GOC had advised that it did not set the price of land use rights
specific to any industry or region and the transfer of rights was based on market
principles. Similarly Zong Cheng had advised the price it paid was similar to the price
paid by another business in the same locality engaged in a different business activity.
The Final Report concluded that “there is no financial contribution provided by way
of the provision of land-use rights for LTAR”.123
[205] In reaching this conclusion MBIE said:
(a)

USDOC 2016 (CRS) had relied on “facts available” and the subsidy for
YPC (one of the investigated manufacturers) of 0.36 per cent was based
on the benchmark of land values in Thailand from an earlier
investigation;124

(b)

An Australian investigation (it does not identify which one) had found
that land use tax exemptions for foreign-invested enterprises was not a
countervailable subsidy;

(c)

EC 2013 (OCS) had used a benchmark from Taiwan, establishing rates
of subsidies of 0.73 per cent as the weighted average for cooperating
exporters and 1.36 per cent for non-cooperating exporters.

[206] MBIE questioned the appropriateness of using land use rights prices from
another jurisdiction as a benchmark for determining whether there was a benefit. In
the end it considered the information from the GOC and Zong Cheng was the best
information available. I am not entirely clear why this was but infer it was partly
123
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because of MBIE’s view the overseas investigating authorities had used AFA and
partly because of the benchmarking issue.
[207] NZ Steel submits that MBIE’s conclusion failed to take into account the
findings of EC 2017 (HRS). It says this was particularly relevant because, on the basis
of positive evidence, it had concluded that Shougang had received a subsidy for land
use rights.
[208] In reaching its views in EC 2017 (HRS), the EC referred to its findings in
previous investigations that: prices for land use rights were arbitrarily set by the
authorities; industrial policy was relevant to the price of industrial land; and access to
industrial land was limited to companies respecting the industrial policies set by the
GOC. The EC considered its current investigation in EC 2017 (HRS) showed no
noticeable changes. It found that none of the four producers in its sample had gone
through a bidding or similar public offering process for any of their land use rights.
Historically the land use rights were allocated free of charge. More recently they were
allocated at negotiated prices and neither the GOC nor the producers provided
evidence that the negotiated prices were based on market prices.

Further, the

Shougang Group had received refunds from local authorities to compensate for prices
they had paid for land use rights and payment for some of the land only had to be made
several years after the land had been put to use.
[209] EC 2017 (HRS) concluded land use rights should be considered a subsidy. The
GOC argued that any benefit could not be specific because all companies would have
the same starting point in the absence of a functioning market. The EC rejected this
because prices set by local authorities have to take into account the government’s
industrial policy and steel is an encouraged industry. The evidence collected from the
four producers confirmed this encouragement was applied in practice.
[210] To assess the level of subsidy the EC used Taiwan land prices as the
benchmark. Taiwan was regarded as appropriate for a number of reasons including its
physical proximity, its comparable level of economic development and economic ties
with China. The EC concluded the subsidy rate for the Shougang Group’s land use

rights was 7.63 per cent. For the other three producers it calculated subsidy rates
between 1.46 per cent and 2.71 per cent.
[211] In Annex one to the Final Report MBIE commented that EC 2017 (HRS) did
not cause it to change its view on the provision of land use rights. This was because
MBIE had concluded that there was no financial contribution provided. Annex one
did not alert the Minister to the fact that EC 2017 (HRS) had reached a contrary
conclusion to MBIE about whether one of the Chinese producers of the subject goods
(a Shougang entity) had received a subsidy by way of land use rights at LTAR, nor
that this conclusion was based on a detailed investigation which had included visits to
the Shougang sites.
[212] I therefore disagree with the Minister’s submission that NZ Steel’s complaint
goes only to the weight that MBIE placed on EC 2017 (HRS) and as such is not a
ground of review. I agree with NZ Steel that the Final Report did not accurately inform
the Minister about EC 2017 (HRS) and explain why it did not cast doubt on MBIE’s
contrary conclusion. This meant the Minister was not properly informed about this
recent and relevant investigation involving verified information (rather than
“assuming the worst” analysis).
[213] The Minister submits there are reasons why it would not be appropriate to
extrapolate the Shougang Group findings in EC 2017 (HRS) to the relevant Shougang
entity in this case. The Minister says the EC’s subsidy finding for the Shougang Group
was an outlier. For the other three producers the EC found subsidy rates of 1.46 per
cent, 2.71 per cent and 1.2 per cent. The higher rate for Shougang appears to have
been because it received refunds from local authorities for its costs in carrying out
basic infrastructure and other work on the land. The Minister says there is no basis
for concluding that Shougang Jingtang United Iron and Steel Co, the Shougang entity
that is one of the Chinese producers of the subject goods in this case, as opposed to
the other members of the Shougang Group, received these refunds. The existence of
local authority refunds was also a new issue for MBIE that was raised at a very late
stage in the investigation. In any event, the Minister submits there was no basis to
apply the EC’s subsidy for Shougang to any of the other Chinese producers, nor for

applying the EC’s higher (2.7 per cent) rather than the lower (1.2 per cent) to these
Chinese producers.
[214] It is correct that EC 2017 (HRS) considered Shougang on a group basis. From
the overall subsidy for the Shougang Group, EC 2017 (HRS) does not identify the
subsidy for the particular Shougang entity relevant to this case nor whether it received
the refunds for infrastructure work. That does raise a question about whether it would
have been appropriate to have relied on EC 2017 (HRS) by applying the 7.63 percent
to the Shougang entity in this case. However the significance of EC 2017 (HRS) is
that it indicated the GOC and Zong Cheng’s responses may not have been reliable and
therefore raised doubt about whether MBIE should have relied on those responses as
the best evidence.
[215] NZ Steel suggests MBIE might have contacted the EC to find out whether it
had information specific to the relevant Shougang entity in this case. Counsel for the
Minister understood there was no practice of seeking and receiving information from
other jurisdictions and did not know whether confidentiality obligations might prevent
this. It is therefore not known whether the EC would have provided any information
to MBIE about Shougang in response to such a request, nor whether, if information
was provided by the EC, that would have occurred before the end of the 180 day
timeframe and in sufficient time for the GOC and Shougang to have an opportunity to
respond.

NZ Steel’s suggestion is one for MBIE’s consideration in future

investigations rather than an established error of process in this one.
[216] NZ Steel submits MBIE also erred in disregarding the EC 2013 (OCS) view
that prices were determined by local government, even where an auction process was
held. The Final Report specifically noted this point but decided the best available
information was the information from the GOC and Zong Cheng. NZ Steel disagrees
with that view, but this does not give rise to a reviewable error in and of itself.
[217] NZ Steel also says that MBIE relied solely on the one price provided by Zong
Cheng without verifying that information or considering the broader market situation.
However that is not entirely correct. MBIE compared that price to the price NZ Steel
had referred to in its application. It also took into account the information from the

GOC and the overseas investigations it discussed. This also does not give rise to a
reviewable error in and of itself.
[218] Lastly, NZ Steel says MBIE rejected the use of an external benchmark without
considering whether China’s unique legal framework for land ownership would result
in market distortions. The Final Report specifically noted China’s unique legal
framework for land ownership. It considered this was a reason that made the use of
external benchmarks challenging. The submissions touched on but did not develop
whether it was appropriate to use an external benchmark. In the absence of more
detailed submissions about the appropriateness of using an external benchmark (as
overseas investigations have) I do not consider this issue further. NZ Steel can put
forward its arguments about this if a re-investigation takes place.
Other programs
[219] MBIE was satisfied that electricity was provided by a government or other
public body. However the Chinese producers of the subject goods had not benefitted
from preferential electricity rates that were specific to certain enterprises. In reaching
this view, the Final Report referred to the GOC’s response that electricity prices in
China are based on market principles. It also referred to Zong Cheng’s advice that it
received no discount for electricity and that industrial electricity is cheaper in New
Zealand and a range of other countries than it is in China.
[220] The Final Report referred to: EC 2013 (OCS) where the subsidy rate for noncooperating companies was 0.17 per cent; USDOC 2016 (CRS) which based its
subsidy finding of 0.58 per cent on AFA; and AADC 322 (Reb) which concluded that
the producers did not receive specific or preferential electricity tariff rates. This
confirmed the position as stated by the GOC and Zong Cheng. Further support for
MBIE’s conclusion is provided by EC 2017 (HRS). It considered whether the four
producers it sampled received electricity at preferential rates. Based on the verified
information it concluded they had not. The four producers either generated power
themselves or purchased it from the grid at the officially established price levels set at
the provincial level for large industrial clients. There was no evidence they received
a lower preferential rate or received any specific electricity-related subsidy.

[221] In these circumstances the Minister was not inadequately informed about
overseas investigations on this programme.

The same is true of import tariff

exemptions. On this topic the Final Report concluded:
342.

MBIE is satisfied that there is reliable information which indicates
that manufacturers of galvanised steel coil exported to New Zealand
may have received benefits under this programme, but notes the
conclusions on the level of subsidy reached by the Australian
authority with regard to its investigation into similar products, which
reflects the low level of subsidisation indicatively calculated by
MBIE.

343.

MBIE concludes that there is no countervailable subsidy arising from
the provision of import tariff exemptions to manufacturers of
galvanised steel coil exported to New Zealand which provides
benefits.

[222] The Australian investigation referred to was ACBP 193 (Gal). This had applied
a zero subsidy rate for both cooperating and non-cooperating exporters. The EC 2013
(OCS) report had applied a rate of 0.89 per cent (attained from a different investigation
(coated fine papers) in the absence of other information). USDOC 2016 (CRS) applied
a subsidy of 0.56 per cent for both VAT and tariff exemptions. The low subsidy rates
in these two investigations were therefore not inconsistent with MBIE’s conclusion.
[223] There was also no error in MBIE’s advice about overseas investigations on
export buyers’ credits. MBIE was satisfied there was no financial contribution because
no shipments to New Zealand qualified for the programme. This distinguished the
investigation from other investigations.
[224] MBIE concluded that there was no subsidy provided to Zong Cheng through
government grants and that subsidies for the other (non-cooperating) Chinese
producers of the subject goods totalled 0.08 per cent.

MBIE’s conclusion was

supported by the information before it, including USDOC 2016 (CRS).
[225] Lastly NZ Steel’s application referred to a number of subsidy programmes
investigated elsewhere. There was not much information about these programmes and
often only negligible subsidies were found. MBIE considered that no other subsidies
were provided to Zong Cheng. Any subsidies to the other Chinese producers of the
subject goods were at such a low level that no sum should be included in the total

subsidy calculation. MBIE had insufficient information to make findings beyond this
and therefore no reviewable error arises.
Other secondary sources
[226] NZ Steel submits that MBIE’s investigation was inadequate. It says MBIE was
required to do more by way of investigation in light of the limited and unverified
information from the GOC and the Chinese producers of the subject goods. It was
required by art 12.5 of the SCM Agreement to satisfy itself as to the accuracy of
information provided and it was required by s 7(5) of the DCD Act to rely on “best
available information” to fill evidential gaps. NZ Steel accepts that this did not have
to be through verification visits but says MBIE had to do more than rely on information
provided by the GOC and Zong Cheng at face value.
[227] An investigation under the DCD Act must be carried out in accordance with its
purpose. As discussed earlier, that purpose is to empower the Minister to impose
countervailing duties to prevent material injury to a domestic industry, and to do so in
accordance with New Zealand’s obligations under the SCM Agreement to the Member
state from where the goods under investigation originate. As a Ministry media release
put it: “New Zealand’s trade remedies regime is an important safety net for our
domestic producers, aimed at ensuring New Zealand industries are not injured by
unfair, injurious trade by another country’s exporters”.125
[228] The Act’s purpose means that MBIE’s investigation must be fair to both the
investigated Member state and the domestic industry. An investigation must be
conducted in that light. There are a range of ways MBIE might achieve that when
faced with limited cooperation from the Member state and the producers of the subject
goods. I have already discussed the use of findings from overseas investigations and
the possibility of contacting investigating authorities to obtain further information
about their investigations (which may or may not possible). Verification visits are
another possibility but I agree with the parties that they are not required.
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[229] Another possibility is to search for publicly available information.

It is

apparent that MBIE did this. It is therefore not correct to say that MBIE simply relied
on information it provided at face value. NZ Steel submits MBIE’s investigation failed
to come to grips with the state of the steel industry in the GOC and the implications of
that. It has referred to a publication entitled “China’s Great Wall of Debt; Shadow
Banks, Ghost Cities, Massive Loans and the End of the Chinese Miracle”.126 This
discusses that China’s response to the 2007 global financial crisis was that banks lent
vast amounts of money to provide stimulus to the economy such that now it is
extraordinarily leveraged and that “Chinese factories produce about half of the world’s
steel” which is “far more than the country could ever hope to use”.127 Other comments
include that China has long used foreign nations’ access to its economy as a political
tool; China’s economy operates in ways radically different to the United States with a
complex set of incentives that influence economic decisions; and China’s authorities
have an incredible amount of discretion to impose their will on markets and firms
alike. This is a 2018 publication. It was therefore not a secondary source available to
MBIE when it carried out its investigation.
[230] NZ Steel has provided an affidavit from Professor Nicholas Lardy, an
economics expert with particular expertise in China. He has written eight books on
the Chinese economy and has contributed to the chapters of many more books. He
discusses evidence that suggests there is large-scale subsidisation of certain industries
in China, including the steel industry. He discusses why that is. He discusses the
unprofitability of enterprises such as those supplied hot rolled and cold rolled coil and
says the GOC is “providing indirect subsidies through the state-dominated system that
allows these firms to sell products at less than the cost of production, seemingly year
after year” which is a program that allows these producers to sell inputs at LTAR.
[231] The information from Professor Lardy or the books he refers to may certainly
have assisted MBIE. However it is like the verification visits. MBIE was not required
to carry out its investigation in any particular way. It was required to adopt a robust
and fair investigation aimed at arriving at a determination based on reliable facts but
the manner in which it did so was open to MBIE. If NZ Steel wanted MBIE to take
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into account Professor Lardy’s evidence, it should have submitted that evidence during
MBIE’s investigation. There is no error per se in MBIE not sourcing this kind of
evidence of its own volition. It is more illustrative of the kind of evidence MBIE could
resort to when faced with limited cooperation from the GOC and Chinese producers.
[232] NZ Steel also filed a detailed affidavit from Stephen Gospage.

He has

extensive EC experience, specialising in subsidy and countervailing duty issues as an
investigator; as the EU’s representative on the WTO committees and informal expert
groups; and in EC policy work amongst other things. His affidavit critiques MBIE’s
analysis, its failure to carry out a verification visit of Zong Cheng at least (as the sole
cooperating producer) and its discounting of the findings of international
investigations (in particular the two EC reports). This is the sort of evidence that NZ
Steel might have put forward to MBIE before its investigation was completed.
Although the time frame may have been tight, it might have put at least some of Mr
Gospage’s expert comments forward in response to the Essential Facts and Conclusion
Report. Or it might have put it forward following the Provisional Measures Report to
bolster the submissions it made on that report which were to similar effect as
Mr Gospage’s evidence.
[233] Other than to consider what other secondary sources might have been available
to MBIE, I have not taken into account the evidence of Professor Lardy and Mr
Gospage. It is not appropriate to allow material which was not before the decision
maker, largely brought into existence after the impugned decision was made, and to
do so essentially for the purpose of casting doubt on the substantive unreasonableness
of the decision.128 There is also the issue that Mr Gospage’s evidence is largely a
discussion of the overseas decisions which the Court is able to review for itself. That
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discussion would have also needed to have met the “substantially helpful” test for
admission of expert opinion evidence.129
Like goods
The issue
[234] NZ Steel’s application described the goods as being:
Galvanised steel coil with a thickness equal to or greater than 0.3mm and less
than or equal to 1.9mm and a width greater than 600mm, with a hot dipped
galvanised (zinc) coating.

[235] MBIE considered the description of the goods should be altered as follows:
Galvanised steel coil with a thickness equal to or greater than 0.3mm and less
than or equal to 1.9mm and a width greater than 600mm but not greater than
1260mm, with a hot dipped galvanised (zinc) coating.

[236] NZ Steel submits MBIE erred in limiting the goods description to a width of
up to 1260 mm. This ground of review is only relevant if it is found that the Minister’s
decision not to impose countervailing duties must be quashed for other reasons and a
reconsideration or further investigation must take place. NZ Steel does not point to
any other impact on the determination of whether the subject goods were subsidised
that an error on the scope of the goods would have had (that is, whether expanding the
scope of the investigation by considering galvanised steel of larger width would have
led to different findings on subsidisation and/or injury).
The DCD Act
[237] Under the DCD Act, an investigation about whether goods are subsidised
relates to “goods”. The application for an investigation can be made by New Zealand
producers of “like goods”. The DCD Act does not define “goods”. It defines “like
goods” as follows:
like goods, in relation to any goods, means—
(a)
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other goods that are like those goods in all respects; or

Evidence Act 2006, s 25.

(b)

in the absence of goods referred to in paragraph (a), goods which have
characteristics closely resembling those goods

[238] The Minister makes a final determination on whether the “goods” are being
subsidised and whether that is causing material injury to an industry. Industry is
defined as meaning the New Zealand producers of “like goods” or a major proportion
of those producers.130 Any measures imposed are applied to the “goods”.
[239] This means that measures are applied to goods, which are like goods that are
produced in New Zealand and which are materially injured by the subsided goods.
The potential harm from including products that are not manufactured in New Zealand
is that, if a countervailing duty is imposed, it would result in price increases on
products that may not be causing injury to the domestic injury. Conversely, if the
subject goods for a countervailing duty are too narrow, there will be other goods
entering New Zealand at a price advantage and to which consumers can switch,
causing harm to New Zealand producers of like goods.
The Final Report view
[240] The Final Report noted that the goods produced by NZ Steel were a subset of
the galvanised steel coil imported into New Zealand. One of the limitations on NZ
Steel’s goods, compared with the imports, concerned the width of the coil.131 NZ Steel
produced galvanised steel coil with widths of up to 1260 mm. Forty-eight per cent of
imports from China have widths greater than 1260 mm, which is outside NZ Steel’s
capability. Whether the subject goods should include widths outside NZ Steel’s
capability was the subject of submissions from importers and discussions with and
submissions from NZ Steel.
[241] The Final Report said that to determine whether goods produced in New
Zealand are like goods, MBIE normally considers physical characteristics, function
and usage, pricing structures, marketing and any other relevant considerations. In this
case the key considerations were manufacturing capability, price continuity or
connectivity and commercial interchangeability. As to these:
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DCD Act, s 3A.
The other difference was “the spangle”. This difference is not in issue.

(a)

NZ Steel was unable to produce galvanised steel coil to a maximum
width of 1260 mm without significant capital investment to widen the
factory.

(b)

MBIE accepted there would be some price connectivity between NZ
Steel’s goods and galvanised steel coil of greater widths in some
circumstances. This was because a large proportion of galvanised steel
coil produced or imported in New Zealand is slit (meaning cut lengthways) into narrower cuts of steel. So if a firm wanted, say, 300 mm
width steel it could import 1500 mm steel and slit this into five sheets.
This would be in competition with, and therefore price-connected to,
1200 mm steel, which could be slit into four sheets. However, in
MBIE’s view, price connectivity likely extended to a range of other
substitutable products, for example galvanised steel coil can be used to
produce steel-framing for residential construction and so was likely
substitutable with timber.

Price connectivity was therefore not a

deciding factor in determining the scope of the subject goods.
(c)

MBIE considered interchangeability was limited to where steel was
further processed into narrower products. There are likely to be cases
where wider steel has specific applications that cannot be easily
interchanged with narrower steel.

[242] The Final Report concluded that NZ Steel’s manufacturing limitations and the
specific uses for the wider steel were sufficient grounds to limit the subject goods to
widths up to 1260 mm and these considerations were not outweighed by the price
connectivity and “the limited commercial interchangeability” with widths greater than
1260 mm. It concluded that galvanised steel coil of widths greater than 1260 mm did
not closely resemble lesser widths.
NZ Steel’s challenge to this view
[243] NZ Steel submits MBIE’s decision to limit the subject goods to product up to
1260 mm lacks adequate foundation. NZ Steel filed an affidavit from Dr Wolfgang
Scholz, an expert in metals-based engineering, in support of this submission.

[244] Dr Scholz explains that, although NZ Steel’s plant has physical limitations for
producing wider coil, the manufacturing process is substantially the same for different
widths (i.e. they use the same source products, inputs and machinery). He says MBIE
has not taken this into account.
[245] Dr Scholz also provides more detail on the extent to which coil greater than
1260 mm is substitutable with coil of lesser width. He explains that around six per
cent of the galvanised steel coil market by volume is for applications that NZ Steel
cannot meet due to its width specifications. For all other applications, that is 94 per
cent of the market by volume, galvanised steel coil can be easily slit into the desired
width. Major distributors and some end-users have the equipment to do this. For this
reason wide coil can and does compete with narrower coil.
[246] Dr Scholz says this level of commercial substitutability is reflected in strong
price connectivity between coil of different widths. The price of galvanised coil
increases proportionally with product width. This is logical because there is no
difference in input costs or the manufacturing process. All steel is sold on a per tonne
basis and wider steel of the same thickness has proportionally more mass. If wider
coil is not subject to the same duties as narrower coil then it has a price advantage
because wider coil can always compete with NZ Steel’s narrower coil (by being slit to
size).
[247] Dr Scholz also explains there is no price connectivity between galvanised steel
coil and timber framing as suggested by MBIE. The price of timber framing connects
to the export price of logs. About 53 percent of all New Zealand logs are exported and
the domestic sales are priced to export parity. In contrast, New Zealand steel goods
are priced to import parity following the world’s steel price of commodity coil steel
products. The price of steel on the world market has declined significantly over the
recent longer term whereas world log and timber prices have generally increased. At
the product level, pricing data between 2013 and 2017 shows no correlation between
the unit price for steel and timber. The prices are unconnected.
[248] Dr Scholz concludes that, because of the strong interchangeability and price
connectedness between the different widths, and that users will likely choose the

lowest price under technical parity, wider coiled steel coming into the New Zealand
market with a cost advantage would still cause commercial injury to NZ Steel.
[249] Based on Dr Scholz’s evidence, NZ Steel submits MBIE made a mistake of
law or fact as to whether coil of less than 1260 mm width was like goods with coil of
greater width. Put another way, it says MBIE’s determination was based on serious
errors of fact or flawed assumptions.
My assessment
[250] As MBIE submits, Dr Scholz’s evidence was not before MBIE when it gave
its decision.

NZ Steel could have put this evidence before MBIE during its

investigation. Other parties would then have had an opportunity to comment on it.
They might, for example, have been able to comment on the comparative costs of
importing and cutting down wide steel versus the costs of importing narrow steel.
They might also have been able to challenge the degree of substitutability by empirical
data about the extent to which this occurs.
[251] A judicial review must focus on the information that was before the decision
maker. This affidavit does not meet the test for admission because: it could have been
obtained and put before MBIE with reasonable diligence; it does not go to whether
MBIE’s advice was wrong about the existence of subsidies; and MBIE has not had the
opportunity to test the information as part of its investigation.
[252] That said, Dr Scholz’s evidence will be relevant if there is a reinvestigation or
a further investigation. On its face that evidence provides a strong challenge to the
views reached by MBIE. Those views were based on assumptions about the extent of
substitutability and connectivity which do not appear to have taken into account the
kind of matters Dr Scholz has referred to. The determination of the relevant subject
goods may need reconsideration in light of this evidence and any other evidence
obtained in that further investigation.

Relief
[253] NZ Steel’s pleadings seek a declaration that the Final Report and the Minister’s
Decision are inconsistent with the requirements of the DCD Act and unlawful; an order
quashing the Minister’s decision; an order that the Minister reconsider her decision in
accordance with any declarations made by the Court; an order that the Minister
continue to consult with the applicant before making any new decision; and costs. In
its submissions it also sought an order quashing the Final Report.
[254] As explained at the hearing, NZ Steel seeks to have the investigation start again
and the 180 day period for that to occur would apply. Counsel for the Minister submits
it would make sense to restart the process under a new investigation to ensure it is
compliant with the SCM Agreement. He also submits that this might cover a different
investigation period in order to have the most up to date information. In that event the
new Act would apply to the investigation.
[255] I am satisfied there were material errors in the advice to the Minister (the Final
Report and Briefing). It is therefore appropriate to quash the Minister’s Decision. It
does not follow, however, that the Final Report should be quashed. The Final Report
is advice to the decision maker, not the decision itself. MBIE’s reinvestigation need
not cast aside all the work that it contains even though it will be necessary for MBIE
to prepare a new report with fresh advice to the Minister.
[256] The usual accompanying remedy in judicial review is for the Minister to
reconsider the decision in light of the Court’s reasons and any further directions. These
remedies are now provided in ss 16 and 17 of the Judicial Review Procedure Act 2016.
The suggestion from counsel for the Minister that the whole process commence again
but with a fresh application makes some sense: it would enable the whole process to
begin again, including all necessary consultation, and the 180 day period would be
reset.132
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I am not sure if there is a fee associated with an application but if there is, I expect it could be
waived.

[257] On the other hand, NZ Steel is entitled to a reconsideration of its application
already made and in accordance with the Act as it stood at the time.133 As it will not
be a fresh application, it does not follow that the 180 day statutory time frame is reset.
It is a matter for MBIE and the Minister over what period of time the reconsideration
is to take place and what further work is required in order to reconsider what decision
is to be made (although 180 days would be at the outer limit).
[258] I have therefore decided to direct a reconsideration of NZ Steel’s existing
application (unless NZ Steel advises MBIE within two weeks of the date of this
judgment that it would rather submit a fresh application). I make no directions as to
the period for that reconsideration nor as to the consultation that will be necessary.
Consultation should occur as is appropriate in light of the matters being reconsidered.
The reconsideration is to be conducted in light of the reasons in this judgment for
quashing the Minister’s Decision.
[259] Costs were briefly discussed at the conclusion of the hearing. My preliminary
view is that if costs are to be ordered in NZ Steel’s favour, category 3B would be
appropriate. If there is any issue about this, the parties have leave to file submissions
on costs. Such submissions should be kept brief and are to be filed within three weeks
of this judgment.
Result
[260] The application for judicial review is granted. The Minister’s decision was
unlawful because it was based on advice containing material errors as to the proper
test for determining whether an entity is a public body, as to the grounds on which
overseas investigations had made their findings, and as to the relevance of those
investigations as providing a valid source of available information in light of the
limited cooperation from the GOC and the Chinese producers of the subject goods. I
make a declaration to this effect.
[261] The Minister’s Decision is quashed. NZ Steel’s existing application is to be
reconsidered in light of the reasons in this judgment, unless NZ Steel advises MBIE
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within two weeks of the date of this judgment that it would rather submit a fresh
application.
[262] Costs are reserved. The parties have leave to file submissions about this. Such
submissions should be kept brief and are to be filed within three weeks of this
judgment.

Mallon J

Annexure 1

Abbreviation

Term

AADC

Australian Anti-Dumping Commission

ABC

Agricultural Bank of China

ACBP

Australian Customs and Border Protection Services

ADBC

Agricultural Development Bank of China

ADRP

Australian Anti-Dumping Review Panel

AFA

Adverse facts available

Angang

Angang Steel

Anti-Dumping Agreement

WTO Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994

Baosteel

Baoshan Iron and Steel Co Ltd

BoC

Bank of China

Changshu

Changshu Everbright Material Tech Limited

China

The People’s Republic of China

CAS

Carbon alloy steel

CBRC

China Banking Regulatory Commission

CBSA

Canada Border Services Agency

CCB

China Construction Bank

CDB

China Development Bank

CPC

Communist Party of China

CRS

Corrosion resistant steel

DCD Act

The Dumping and Countervailing Duties Act 1988

EC

European Commission

EU

European Union

EXIM

Export Import Bank of China

Abbreviation

Term

Final Report

Galvanised Steel Coil from China: Final Report (July 2017)

Gal

Galvanised steel

GATT

General Agreement on Tariffs and Trade

GOC

The Government of the People’s Republic of China

Hol

Hollow steel sections

Huangshi

Huangshi Sunny Strip Aluminium and Zinc Coated Ltd

Huijin

Central Huijin Investment Ltd

HRS

Hot rolled steel

ICBC

Industrial and Commercial Bank of China

LTAR

Lower than adequate remuneration

MBIE

Ministry of Business, Innovation and Employment

Minister

Minister of Commerce and Consumer Affairs

NDRC

National Development and Reform Commission

NZ

New Zealand

NZ Steel

New Zealand Steel Limited

OCS

Organic coated steel

PBOC

The People’s Bank of China

Reb / Rebar

Reinforced bar

SASAC

State-owned Assets Supervision and Administration Commission

SCM Agreement

The WTO Agreement on Subsidies and Countervailing Measures

Shougang

Shougang Jingtang United Iron and Steel Co

SIE

State-invested enterprise

Sil

Silicon metal

SOCB

State-owned commercial bank

SOE

State-owned enterprise

Abbreviation

Term

US

United States of America

USDOC

United States Department of Commerce

VAT

Value added tax

WTO

World Trade Organisation

WTO Agreement

The Agreement establishing the World Trade Organisation adopted at
Marrakesh on 15 April 1994

YPC

Yieh Phui (China) Technomaterial Company Limited (a
manufacturer)

Zong Cheng

Jiangyin Zong Cheng Steel Co Ltd

Annexure 2
Abbreviation

Document

Australia
ACBP 193 (Gal)

Australian Customs and Border Protection Service Alleged Subsidisation of
Zinc Coated Steel and Aluminium Zinc Coated Steel, Report No 193,
28 June 2013

ADRP 2013 (Gal)

Australian Anti-Dumping Review Panel Review of Decisions Regarding
Dumping Duties and Countervailing Duties for Zinc Coated (Galvanised)
Steel and Aluminium Zinc Coated Steel Exported from the People’s
Republic of China, 15 November 2013

AADC 237 (Sil)

Australian Anti-Dumping Commission Alleged Subsidisation of Silicon
Metal Exported from the People’s Republic of China, Report No 237, 7 May
2015

AADC 322 (Reb)

Australian Anti-Dumping Commission Alleged Subsidisation of Steel
Reinforcing Bar Exported from the People’s Republic of China, Report
No 322, 19 September 2016

ADRP 2018 (Hol)

Australian Anti-Dumping Review Panel Hollow Structural Sections
Exported from the People’s Republic of China, Republic of Korea, Malaysia
and Taiwan, ADRP Report No 63, February 2018

Canada
CBSA 2014 (Reb)

Canada Border Services Agency Certain Concrete Reinforcing Bar
Originating in or Exported from the People’s Republic of China, 4218-39
CV/138, 23 December 2014

CBSA 2016 (CAS)

Canada Border Services Agency Certain Carbon and Alloy Steel Line Pipe
from China, NQ-2015-002, 10 March 2016

European Commission
EC 2013 (OCS)

Council implementing regulation (EU) No 2015/2013 Imposing a
Countervailing Duty on Imports of Certain Organic Coated Steel Products
Originating in the People’s Republic of China OJ L 73/16, 15 March 2013

EC 2017 (HRS)

Commission implementing regulation (EU) No 2017/969 Imposing
Definitive Countervailing Duties on Imports of Certain Hot-Rolled Flat
Products of Iron, Non-Alloy or other Alloy Steel Originating in the People’s
Republic of China, OJ L 146/17, 8 June 2017

United States
USDOC 2016 (CRS)

Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Certain Corrosion-Resistant Steel
Products from the People’s Republic of China (US DOC), C-570-027,
24 May 2016

USDOC 2017 (CAS)

Issues and Decision Memorandum for the Final Determination in the
Countervailing Duty Investigation of Certain Carbon and Alloy Steel Cutto-Length Plate from the People’s Republic of China (US DOC), C-570048, 17 January 2017

Abbreviation

Document

World Trade Organisation
DS295

Mexico – Definitive Anti-Dumping Measures on Beet and Rice – Complaint
with Respect to Rice WT/DS295/AB/R; 29 November 2005 (Report of the
Appellate Body)

DS299

European Communities – Countervailing Measures on Dynamic Random
Access Memory Chips from Korea WT/DS299, 17 June 2005 (Report of the
Panel)

DS379

United States – Definitive Anti-Dumping and Countervailing Duties on
Certain Products from China WT/DS379/AB/R, 11 March 2011 (Report of
the Appellate Body)

DS436

United States – Countervailing Measures on Certain Hot-rolled Carbon
Steel Flat Products from India WT/DS436/AB/R, 14 July 2014 (Report of
the Panel)
United States – Countervailing Measures on Certain Hot-rolled Carbon
Steel Flat Products from India WT/DS436/AB/R, 8 December 2014
(Report of the Appellate Body)

DS437

United States – Countervailing Duty Measures on Certain Products from
China WT/DS437/R, 14 July 2014 (Report of the Panel)
United States – Countervailing Duty Measures on Certain Products from
China WT/DS437/AB/R, 18 December 2014 (Report of the Appellate
Body)
United States – Countervailing Duty Measures on Certain Products from
China WT/DS437/AB/R, 21 March 2018 (Panel Compliance Report)

