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A
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B
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Introduction
[1]

On the application of Parklands Properties Ltd (Parklands) the High Court

made orders under s 317 of the Property Law Act 2007 (PLA):1
(a)

extinguishing the right of way and service easements held by Francis
and Juliet Reynolds as trustees of the F & J Reynolds Trust, and Richard
and Kristen Reynolds (together, the “Reynolds Interests”) over the land
owned by Parklands at 72 Hinau Road, Hingaia; and

(b)

directing Parklands to pay the Reynolds Interests $300,000 as
compensation for the extinguishment of the easements.

[2]

The Reynolds Interests appeal that decision.

[3]

The Auckland Council abides the decision.

The properties in issue
[4]

The properties at issue in the proceeding are:
(a)

72 Hinau Road (owned by Parklands) (Lot 601, DP 386486);

(b)

65 Hinau Road (owned by Frank and Juliet Reynolds as trustees of the
F & J Reynolds Trust) (Lot 603 DP 406125); and

(c)

46 (and 47) Ngakoro Road (formerly known as 95 Hinau Road) (owned
by Richard and Kristen Reynolds as trustees of the Richard Reynolds
Family Trust and the Reynolds Kuhanui Family Trust respectively)
(Lot 602 DP 507385).

1

Parklands Properties Ltd v Auckland Council [2020] NZHC 2919 [High Court judgment] at [187].

[5]

All the properties were formerly part of a block of land owned by Hector and

Carol McCallum. The properties with their current ownerships are shown in the
following plan:

The parties
[6]

The Reynolds family have owned land in the Hingaia Peninsula from the late

1970s and early 1980s. Initially they operated a dairy farm and various berry, peach
and apple orchards in the area.

Later they began developing rural lifestyle

subdivisions on their land holdings. The development became known as Karaka Park.
[7]

Mr Noma, the sole director of Parklands, agreed to purchase the land in issue

from the McCallums on 30 March 2004. Mr Noma ultimately nominated Parklands
and Karaka Lakes Ltd (Karaka Lakes) — a company associated with the
Reynolds Interests — as the purchasers of the McCallum block as tenants in common.
The arrangement was recorded in a partition agreement of 12 May 2004.
[8]

Under the partition agreement Parklands retained approximately 17 ha of the

former McCallum block and Karaka Lakes took 14 ha. In 2008 Karaka Lakes

subdivided its 14 ha and sold 6.8 ha to Frank and Juliet Reynolds
(now 65 Hinau Road). Richard and Kristen Reynolds bought the balance of the land
which is now 46 (and 47) Ngakoro Road.
General background
[9]

I take other aspects of the general background summary from the Judge’s

factual findings:2
[14]
In 1999, a block of land on the Hingaia peninsular known as the
McCallum block, was subdivided into lots. Two lots were created at the
southern end of the block and were accessed down a 20-metre wide, 400-metre
long panhandle of land which ran from the then-end of Hinau Road.
The panhandle land was subject to an easement in favour of each lot granting
vehicular right of way over the panhandle, including the right to establish and
maintain a driveway over the land subject to the easement. One of the two
lots contained the old McCallum homestead known as Villa Rosa.
[15]
In 2004, the two lots and the panhandle land were put up for sale by
tender. Joseph Noma, the director and a shareholder of Parklands was the
successful bidder. Karaka Lakes Ltd, a company controlled by Francis and
Juliet Reynolds, was an unsuccessful bidder. However, Mr Noma and the
Reynolds then agreed to complete the purchase together. The purchase was
settled in the names of Parklands and Karaka Lakes as tenants in common.
[16]
Under an agreement dated 12 May 2004 (the partition agreement),
Mr Noma, Parklands and Karaka Lakes agreed to adjust the boundary between
the two lots to achieve two lots of the same monetary value, with Area A,
which included Villa Rosa, to go to Karaka Lakes and Area B to go to
Parklands. The panhandle land, called Area C, and a strip of land running
from the southern end of the panhandle providing access to Area A, called
Area D, were excluded from the valuation exercise carried out to give effect
to the partition.
[17]
Under the partition agreement, the parties agreed to continue “to fully
cooperate with each other in obtaining local authority consent” to a plan of
subdivision to obtain separate titles for Areas A, B, C and D, and Karaka Lakes
agreed to contribute half the costs of developing areas C and D into a formed
road if the Council required the road to be formed.
[18]
Under cl 8 of the partition agreement the parties agreed that following
partition they would “continue to cooperate in good faith to co-ordinate their
separate developments on each partitioned piece of land”, including the
extension of services and roading to the expected boundary between their two
properties, “… so as to harmonise the two developments to the mutual
advantage of both parties.” However, cl 8 also provided that the provision did
not create binding legal obligations between the parties unless they
determined to enter into a further agreement.

2

High Court judgment, above n 1.

[19]
In October 2006, the Papakura District Council granted resource
consent to Parklands to adjust the boundaries between the two lots.
New certificates of title were issued in respect of the land purchased by
Karaka Lakes (Lot 1) and the land purchased by Parklands (Lot 2).
The approved survey plan recorded that each lot included parallel adjacent
10-metre wide strips making up the panhandle land and reciprocal rights of
way and services easements over the two strips in favour of the other Lot.
The resource consent recorded that the S-shaped boundary between Lots 1
and 2, which was the consequence of the boundary adjustment, did not
predetermine any future road alignment under the Hingaia Development Plan.
[20]
In 2007 Parklands and Karaka Lakes each granted the other a further
right of way easement over its panhandle land and also granted easements
allowing that land to be used to convey electricity, water, gas, and
telecommunications and electronic media (the services easements).
[21]
In April 2007, Parklands agreed to sell Lot 2 to Karaka Business Park
Ltd, another company controlled by the Reynolds family. Karaka Business
Park paid a deposit of $2,000,000 to secure the purchase and, on
31 March 2008, paid a further deposit of $500,000 to extend the settlement
date to 31 July [2009]. However, because of circumstances related to the
Global Financial Crisis, Karaka Business Park was unable to settle the
purchase on 31 July [2009].
[22]
In December 2008, Parklands consented to the vesting in the
Papakura District Council of the panhandle land in Lot 1 covered by the
extension of Hinau Road and surrendered its rights under the rights of way
and services easements over the Karaka Lakes land covered by the road.
Parklands retained remnant easements rights over the small section of Lot 1
that was not vested in the Council. Parklands consent to the surrender enabled
Karaka Lakes to complete that stage of the Karaka Lakes development.
Parklands did not seek any compensation from Karaka Lakes for agreeing to
the surrender of the easements.
[23]
In 2008, Karaka Lakes subdivided Lot 1 into two lots.
The F & J Reynolds Family Trust acquired the northern lot at 65 Hinau Road
containing Villa Rosa. Richard Reynolds, Francis’ brother, and [Richard’s]
wife, [Kristy] Reynolds, acquired the southern lot which, following the
completion of a subdivision of adjoining land by another Reynolds-controlled
company, Karaka Brookview Ltd, became 46 Ngakoro Road.
[24]
In June 2009, Francis and Juliet Reynolds advised Mr Noma that
Karaka Business Park was unable to settle the agreement for the purchase of
the Parklands land and Mr Noma was unwilling to extend the settlement date
further. As a consequence, Karaka Business Park forfeited its combined
deposit of $2,500,000. While Karaka Business Park was the entity that
forfeited the deposit, Juliet Reynolds says that from that point, the relationship
between the Reynolds on the one side and Parklands and Mr Noma on the
other began to deteriorate.

The easements in issue
[10]

The easements Parklands sought to have extinguished are contained in four

documents:
(a)

a transfer reserving a right of way created on 3 August 1999 when the
property was owned by the McCallum family;

(b)

an easement instrument created on 21 February 2007 by Parklands and
Karaka Lakes as both grantor and grantee granting a right of way, and
rights to convey electricity, water, gas and telecommunications and
electronic media over Lot 1 on DP370786 (Identifier 286870) and Lot 2
on DP370786 (Identifier 286871);

(c)

an easement created on 2 November 2007 pursuant to which
Karaka Lakes granted in favour of Parklands a right of way, and rights
to convey electricity, water, gas, telecommunications and electronic
media over Lot 602, DP 386486 (Identifier 346171); and

(d)

an easement created on 2 November 2007 pursuant to which Parklands
granted Karaka Lakes right of way and rights to convey electricity,
water, gas, telecommunications and electronic media over Lot 601,
DP 386486 (Identifier 346170).

[11]

The easements provide for rights of way and services. There are no private

services located on the Parklands land at present. The feature of particular concern to
the Reynolds Interests is the right of way over the Parklands strip of panhandle land
adjoining Hinau Road which the Reynolds currently use to access 65 Hinau Road
(on which their home, Villa Rosa, is situated) and 46 (and 47) Ngakoro Road.
Physically the land is currently an attractive driveway lined with significant plane
trees.
[12]

Both 65 Hinau Road and 46 (and 47) Ngakoro Road have alternative means of

road access. The property at 65 Hinau Road has a legal road frontage of 15.56 m on

the corner of Hinau Road and Wawatai Drive. The property at 46 (and 47) Ngakoro
Road has frontage to Ngakoro Road.
Planning background
[13]

In 1999, the general Hingaia area was recognised as an area for potential

growth in Papakura District Council (Council) plans and documents. The 1999
Auckland Regional Growth Strategy also identified the Hingaia Peninsula as future
urban land to be developed to accommodate no fewer than 10,000 people by 2050.
[14]

An initial draft structure plan for Hingaia was prepared in 2000. It was further

developed and ultimately led to the adoption by the Council of the Hingaia structure
plan in 2003. Further work then went into developing a District Plan change to enable
the land to be zoned urban.
[15]

The District Plan which incorporated these changes, including a new

residential zone, became operative in 2005. The Hingaia structure plan which was
then included in the Papakura District Plan envisaged staged development of the
peninsula. It classified Hinau Road as a future principal road intended to provide
a link from Hinau Road in the north to Park Estate Road in the south.
[16]

One of the first significant subdivisions that followed the plan change was the

subdivision by Karaka Lakes of the land to the west of the former McCallum land.
That development took place through 2008 and 2009.
[17]

In September 2013, Parliament enacted the Housing Accords and Special

Housing Areas Act 2013 (HASHA). HASHA was intended to enhance housing
affordability by facilitating an increase in land and housing supply in identified regions
and districts, including in Auckland. An Order in Council made under HASHA in
December 2013 established the southern Hingaia Special Housing Area (the Hingaia
SHA). The properties in issue are all within the Hingaia SHA.
[18]

Following the establishment of the Hingaia SHA, the proposed Auckland

Unitary Plan was varied. This led to the adoption of the Hingaia Plan Variation 1 and

the establishment of the Hingaia 1 Precinct with an associated Precinct Plan.
The purpose of the Hingaia 1 Precinct is stated to be:
… to provide for comprehensive and integrated residential development on
the Hingaia Peninsula, to increase the supply of housing (including affordable
housing), to facilitate the efficient use of land, and to co-ordinate the provision
of infrastructure.
It is envisaged that future land use, development and subdivision consents will
give effect to the key elements of the precinct plan and provide opportunities
for pedestrian and roading connections into future development areas.

[19]

The Auckland Unitary Plan, including the Precinct Plan, was made operative

in part in November 2016. Under that Unitary Plan, the land in the Hingaia 1 Precinct
is zoned “Mixed-Housing Suburban”.

Integrated residential development is

a restricted discretionary activity in the Mixed-Housing Suburban Zone.
[20]

The Precinct Plan envisages a collector road running along the current extent

of Hinau Road as well as the Parklands panhandle land, through the land acquired by
Karaka Lakes and Parklands in 2004, and on southwards, across Park Estate Road to
another yet to be formed collector road.
[21]

On 10 August 2017, Auckland Council granted Parklands resource consent to

subdivide the land at 72 Hinau Road. The consent authorised a vacant lot subdivision
to take place over three stages for 158 residential lots and 19 future development
residential super lots with associated roads and infrastructure. The conditions of
consent required the construction of a new public road extending through Parklands’
land to the southwestern corner of that land, and for the new road to be vested in
Auckland Council as a public road. Under the terms of the consent, Hinau Road would
have two parallel four-metre wide carriageways, separated by a median strip up to the
boundary with 65 Hinau Road created from Parklands easement land and the existing
Hinau Road established as part of the Karaka Lakes development. Beyond that point,
the road would be a six-metre wide dual carriageway.
[22]

Parklands sought the extinguishment of the easements over its strip of the

panhandle land to enable it to comply with that roading condition of its resource
consent.

Sections 316 and 317 of the Property Law Act 2007
[23]

Section 316 of the PLA provides that a person bound by an easement may apply

(on notice) to the court for an order under s 317 modifying or extinguishing that
easement.
[24]

Section 317 of the PLA provides:3
317

Court may modify or extinguish easement or covenant

(1)

On an application (made and served in accordance with section 316)
for an order under this section, a court may, by order, modify or
extinguish (wholly or in part) the easement or covenant to which the
application relates (the easement or covenant) if satisfied that—
(a)

3

the easement or covenant ought to be modified or
extinguished (wholly or in part) because of a change since its
creation in all or any of the following:
(i)

the nature or extent of the use being made of the
benefited land, the burdened land, or both:

(ii)

the character of the neighbourhood:

(iii)

any other circumstance the court considers relevant;
or

(b)

the continuation in force of the easement or covenant in its
existing form would impede the reasonable use of the
burdened land in a different way, or to a different extent, from
that which could reasonably have been foreseen by the
original parties to the easement or covenant at the time of its
creation; or

(c)

every person entitled who is of full age and capacity—
(i)

has agreed that the easement or covenant should be
modified or extinguished (wholly or in part); or

(ii)

may reasonably be considered, by his or her or its acts
or omissions, to have abandoned, or waived the right
to, the easement or covenant, wholly or in part; or

(d)

the proposed modification or extinguishment will not
substantially injure any person entitled; or

(e)

in the case of a covenant, the covenant is contrary to public
policy or to any enactment or rule of law; or

Paragraphs (e) and (f) were added on 12 November 2018 by s 245(2) of the Land Transfer Act
2017. They only relate to covenants.

(f)

(2)

in the case of a covenant, for any other reason it is just and
equitable to modify or extinguish the covenant, wholly or
partly.

An order under this section modifying or extinguishing the easement
or covenant may require any person who made an application for the
order to pay to any person specified in the order reasonable
compensation as determined by the court.

The High Court judgment
[25]

Parklands had sought extinguishment of the easements relying on

s 317(1)(a)(i), (ii), (iii), (b) and (d). The Judge accepted that all three of the relevant
criteria in s 317(1)(a) were satisfied.4 He rejected Parklands’ arguments in relation to
s 317(1)(b) and (d).5
[26]

The Judge then considered there were strong reasons for exercising the

discretion to extinguish the easements.6 On the issue of compensation, the Judge
rejected the valuation evidence of Mr Dunlop, a valuer called on behalf of the
Reynolds Interests. The Judge considered that the extinguishment of the easements
would not result in any significant decrease in value to 65 Hinau Road and
46 (and 47) Ngakoro Road when those properties were valued at their highest and best
values.7 Accordingly he made no allowance for any decrease in their value. While
recognising the extinguishment of the easements would deliver real value to
Parklands, the Judge concluded payment of $300,000 would be sufficient
compensation.8
The approach to an application under s 317
[27]

The approach to an application under s 317 has recently been considered by

the Supreme Court in Synlait Milk Ltd v New Zealand Industrial Park Ltd.9
The Supreme Court’s decision in Synlait was delivered after the High Court judgment
in this case.

4
5
6
7
8
9

High Court judgment, above n 1, at [76], [94] and [103].
At [106] and [117].
At [126].
At [160]–[161].
At [186].
Synlait Milk Ltd v New Zealand Industrial Park Ltd [2020] NZSC 157, (2020) 21 NZCPR 672.

[28]

The Supreme Court confirmed that an application to vary or extinguish an

easement is to be assessed using a two-stage approach:
[67]
The cases on s 317 generally adopt a two-stage approach. The court’s
first task is to determine whether one (or more) of the grounds in s 317(1) is
made out. If one (or more) of the grounds in s 317(1) is made out, the second
task is to determine whether the discretion to extinguish or modify the
covenant [or easement] should be exercised.
(Footnote omitted.)

[29]

The Court adopted that two-stage approach. However, it observed that if one

or more of the grounds in s 317(1)(a) in particular is engaged, the Court will have
found that the easement “ought” to be modified or extinguished (either wholly or in
part), which may bring into play at the first stage some of the considerations that are
also relevant at the second stage.10
[30]

The Supreme Court reviewed the legislative history to s 317 noting that

a significant change from s 126G of the Property Law Act 1952 was the provision now
contained in s 317(2), which enables the court to award compensation to any person
affected by an order extinguishing or modifying an easement or covenant.11
[31]

The Court also cited with approval Randerson J’s comments in the case of

Harnden v Collins that, while a degree of caution was appropriate, the power under
s 317 should not be so restrictively applied that the section ceased to have the remedial
effect intended.12 The Supreme Court considered Parliament’s intention was that the
section should be applied less restrictively than it had been in the past.13
[32]

The Court went on to observe:
[84]
We consider caution is necessary in overlaying the clear statutory
wording of s 317 with requirements that cases be exceptional, that sanctity of
contract be protected, that property rights not be expropriated and the like.
Easements and covenants are created subject to the provisions of the
Property Law Act, including s 317. The extent of the sanctity of the contracts
underlying easements and covenants and the nature of the property rights they
create are governed by s 317 (and other provisions). There is a circularity
about saying that property rights must be protected from the exercise of the

10
11
12
13

At [67].
At [75].
At [77], referring to Harnden v Collins [2010] 2 NZLR 273 (HC) at [44].
At [79].

power conferred by s 317 when the fundamental premise of the section is that
those property rights are liable to be modified or extinguished.
[85]
We would not, therefore, overlay the requirements of s 317 with
additional, non-statutory criteria that have the effect of altering the clear
parliamentary intention that easements and covenants should be amenable to
modification or extinguishment in defined circumstances (noting that the
defined circumstances are broader in the case of covenants because of the new
paras (e) and (f) in s 317(1)).
[86]
Nor do we consider it is correct to say that s 317 cannot be used to
free the owner of burdened land from an easement (or covenant) simply to
improve the enjoyment of his or her property for his or her private purposes,
as the Court of Appeal said in Okey v Kingsbeer. There is nothing in s 317 to
that effect. As Cooke J noted in Pollard v Williams, “All applicants to vary an
easement or covenant are no doubt seeking to improve the enjoyment of their
own property”.
…
[88]
All of this does not mean that the importance of contractual and
property rights can be ignored. But they must be considered in the factual
context before the court, rather than as generic fetters on the court’s discretion.
Contractual rights may well be significant where the original parties to
a covenant are still the parties at the time of the s 317 application.
And concern about expropriation of property rights may arise where the s 317
applicant is a public body. These are just examples. We think it is important
that each application is considered on its own merits, without assuming these
considerations arise in every case.
(Footnotes omitted.)

[33]

I take from the above comments that the Supreme Court intended that lower

courts were to take a less restrictive approach to applications under s 317 than had
been taken in the past.14 I return to the significance of the property rights created by
the easements below.
The focus of this appeal
[34]

As noted, in the present case, the Judge found the requirements of

s 317(1)(a)(i), (ii) and (iii) were all satisfied. He rejected Parklands’ argument that
paras (b) and (d) were also satisfied. Parklands did not seek to challenge the Judge’s
rejection of its case on s 317(1)(b) and (d) on appeal. The focus of this appeal is
therefore on the Judge’s findings under s 317(1)(a)(i), (ii) and (iii). In relation to those
criteria the Supreme Court noted that, as this Court said in Okey v Kingsbeer, the focus
14

See for instance Synlait, above n 9, at [75], [77] and [79] as discussed.

is not on the fact of change but on the impact of the change on the benefit or burden
flowing from the easement.15 The change is to be considered in context.16
Section 317(1)(a)(i)
The High Court judgment
[35]

The Judge found 317(1)(a)(i) was satisfied.

While he accepted the

Reynolds Interests’ argument there had been no change in the use of 65 Hinau Road
(the Reynolds still lived in the Villa Rosa homestead on the land) and nor had there
been any significant change in the use of 46 Ngakoro Road, the Judge found there had
been a change in relation to the nature of the use of Parklands’ land.17
[36]

The Judge found that at the time the easements were created in 1999, the

Parklands land was bare land used for farming purposes. Parklands’ land was now
under development and had been significantly modified by the Stage 1 earthworks and
associated development works carried out by Parklands. Those works had been
carried out in accordance with the resource consent granted by the Auckland Council
and in accordance with the type of development envisaged by the Hingaia Precinct
Plan. The works were not in breach of the easements nor were they in any other way
inconsistent with the Reynolds Interests’ use of the land.18
[37]

The Judge distinguished the development works carried out by Parklands from

the situation in the Synlait proceedings, where Synlait had carried out works in breach
of a covenant.19 In that case, the Supreme Court agreed with this Court’s finding that
the change in use of the Synlait burdened land, which had been precipitated by Synlait
acting in breach of the covenant, could not be used as leverage to obtain modification
of the covenant.20 In this case, the Judge concluded there was a lawful change in the

15
16
17
18
19
20

At [138], noting Okey v Kingsbeer [2017] NZCA 625, (2017) NZCPR 25 at [53].
Jansen v Mansor (1995) 3 NZ ConvC 192,111 (CA) at 192,155, cited with approval in Manuka
Enterprises Ltd v Eden Studios Ltd [1995] 3 NZLR 230 (HC) at 233.
High Court judgment, above n 1, at [72]–[76].
At [73]–[74].
This Court’s decision in the Synlait proceedings is found in New Zealand Industrial Park Ltd
v Stonehill Trustee Ltd [2019] NZCA 147, (2019) 20 NZCPR 119.
Synlait, above n 9, at [141], agreeing with Stonehill, above n 19, at [86].

nature and extent of use of Parklands’ burdened land, which had altered the
disadvantage resulting from the easement, so that s 317(1)(a)(i) was satisfied.21
Submissions
[38]

Mr Salmon, for the Reynolds Interests, submitted that the Judge erred in

finding there had been a change in the nature of the use of the burdened land. He said
there has been no change in the use of Parklands’ land since the easements were
granted in 1999 and 2007. In 2007 the land was still bare land. Parklands apparently
intended to land bank it for future development. Parklands still intended to use the
land for development. While consent has now been granted for such a development,
the nature of the land use would not change until the development was lawfully
completed and housing established.
[39]

Mr Salmon also said that the use of the land for subdivision was properly

considered to be a future proposed use of the land rather than a current use. A future
proposed use of the land is irrelevant.22 While significant excavation work had been
undertaken on Parklands’ land since 2017 and internal roads built, the land could not
be subdivided and titles issued due to the lack of access. The High Court erred in
relying on the steps Parklands had taken to develop the subdivision, and the prospect
of Parklands finalising its development in the future, as relevant changes in the nature
or extent of the use of the land.
[40]

Mr Salmon emphasised that a party cannot rely on a change in the use of the

burdened land precipitated by that party acting in breach of a covenant as confirmed
by the Supreme Court in Synlait. He submitted that the finding in Synlait is not
properly distinguishable from the current case. He argued that while the works on the
Parklands land do not breach the easement, their conduct raises “equivalent concerns”
of principle. Parklands could have and should have resolved access issues before it
embarked on development of the land and it cannot now rely on the prejudice it had
itself created.

21
22

High Court judgment, above n 1, at [76].
Stonehill, above n 19, at [88]. This aspect of the Court of Appeal’s judgment was upheld by the
Supreme Court in Synlait, above n 9, at [141].

Mr Salmon supported that submission by reference to Luxon v Hockey.23

[41]

In that case the defendants had sought the extinguishment of a covenant that limited
the use of the land to private residential occupation and use. The High Court held the
defendant’s commercial use of the property was not a relevant change because any
such change had been brought about by their own independent actions in breach of
existing resource consents and the covenant in order to secure to themselves
a commercial advantage.24
[42]

In response, Mr Savage, for Parklands, submitted that the land was historically

zoned for rural purposes and subject to a rural lease. That activity had ceased and
major changes in the zoning and development have occurred. Mr Savage noted that
extensive earthworks and related subdivisional work had been undertaken by
Parklands. Roads had been constructed and services installed as part of the Stage 1
works on the Parklands land in accordance with the resource consent.
[43]

Mr Savage argued no issue of disentitling conduct arises as the works are not

in breach of the current easements. Mr Savage also made the point that, in the early
stages, Parklands had no reason to suspect consent would not be given to the
extinguishment of the easement given that Parklands had consented to the removal of
the equivalent easements it held over the Reynolds Interests’ portion of the panhandle
land.
Analysis
[44]

The present case can be distinguished from the situation in Synlait and Luxon.

In Synlait, Synlait had developed its factory in breach of the covenant. In Luxon, the
defendants had sought to significantly increase the commercial usage of their land and
had held events on it in breach of the covenant.25
[45]

In the present case, none of the works Parklands has carried out is in breach of

the terms of the relevant easements. It was entitled to carry out the works in
accordance with its resource consent.
23
24
25

Luxon v Hockey (2005) 5 NZCPR 125 (HC).
At [20].
At [18].

However, it did take the risk that the

Reynolds Interests might not release the easements and/or the court might not direct
their extinguishment when carrying out those works.
[46]

The main difficulty I see with Parklands’ reliance on s 317(1)(a)(i) is that this

provision requires the change in the nature of the use to have occurred between the
grant of the easement and the application to the court.26
[47]

I agree with Mr Salmon’s submission that the change in the nature of the use

of its land that Parklands relies on is effectively looking to the future use of the land.
The work that has been carried out on the land is as part of the implementation of
a resource consent which requires as a condition the extinguishment of the easement
and the vesting of the panhandle land in the Council. While the development work is
not itself unlawful, as was in the case of Synlait or Luxon, the subdivision can only be
completed in the future in terms of the resource consent granted in the event the
easement is extinguished (or alternative access approved by the Council is obtained
which would require an amendment to the consent).
[48]

At present, the nature of the use of Parklands’ land remains the same as when

the easements were granted.

At that time, the land was available for future

development. It still is available for development as evidenced by the resource
consent. But as yet there has not been a change in the nature of its use.
[49]

I conclude that there has not been a change in the nature and extent of the use

being made of the Parklands land which satisfies s 317(1)(a)(i).
Section 317(1)(a)(ii)
The High Court judgment
[50]

In relation to s 317(1)(a)(ii), the Judge considered there had undoubtedly been

significant change in the character of the neighbourhood since the original easements
were created in 1999. Most significantly, the Karaka Lakes and Karaka Brookview
developments had taken place. Hinau Road had been extended to the boundary of
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At [14], citing C Hunton Ltd v Swire [1969] NZLR 232 (SC) at 234–235.

65 Hinau Road as part of the Karaka Lakes development.

Further, the

Karaka Brookview subdivision of adjoining land had opened up Ngakoro Road.27
[51]

The Judge also considered that the easements were facilitative and not intended

to limit the future development of the land. At the time the right of way easements
were created, it would have been contemplated that the McCallums’ land would
eventually be developed as Auckland expanded. The original easement was put in
place in 1999, the same year the Auckland Regional Growth Strategy envisaged the
development of the Hingaia Peninsula as future urban land to accommodate 10,000
people by 2050. It was reasonable to infer that the purpose of the original subdivision
creating the McCallum Block was to ensure that the land serviced by the easements
would be available for future development.28
[52]

While the creators of the original easement could not then have known how

the development would proceed, as a minimum they had to ensure the land was
accessible. That is what the original easement ensured. The Judge reached the same
conclusion about the 2007 easements created by Parklands and Karaka Lakes after
they had concluded the partition agreement.29
[53]

The Judge noted that the Reynolds Interests could access their properties from

new public roads but chose to continue to use the driveway. He reasoned that the
development of the public road would not alter the benefit to the Reynolds Interests’
land, but the easement increased the burden of the enjoyment by Parklands of its land
because it constrained the use to which Parklands could put its land.30
[54]
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For those reasons the Judge concluded s 317(1)(a)(ii) was satisfied.31

High Court judgment, above n 1, at [91]–[92].
At [88] and [90].
At [88]–[89].
At [93].
At [94].

Submissions
[55]

Mr Salmon criticised the Judge’s reasoning that at the time the initial right of

way easement was created, the McCallums’ intention would have been to ensure the
land would be available for future development.

If that were so then, in his

submission, it meant there had been no relevant change in the character of the
neighbourhood because those changes were contemplated by the owners of the land at
the time the easements were created. In any event by 2007, when the second set of
easements were created, the Hingaia structure plan had been adopted by the Council
(in 2003). The Hingaia Stage 1 plan change had become operative in 2005 and
Karaka Lakes had applied for resource consent to subdivide the land to the west of the
right of way in August 2007. By that time large scale residential developments were
well underway around the site.
[56]

Mr Salmon noted, despite that, the right of way easement confirmed in 2007

made no provision for extinguishment if that was required to allow development.
Mr Noma had also accepted in evidence that it would have been clear by 2007 the
easement could impede future development.
[57]

Mr Salmon submitted the Judge was also wrong to place emphasis on the

agreement between Parklands and Karaka Lakes recorded in the partition agreement.
Parklands had relied in particular on the references to cooperation in cls 4 and 8:
4.

Subdivision

4.1

The parties shall continue to fully co-operate with each other in
obtaining local authority consent to a scheme plan of subdivision,
approval as to survey and depositing of a suitable plan with the
Land Titles Office to obtain separate titles for Areas A, B, C (road)
and D (access). Parklands and Karaka [Lakes] shall sign all
documents necessary without delay.

8.

Co-operation

8.1

Following partitioning the parties shall continue to co-operate in good
faith to co-ordinate their separate developments on each partitioned
piece of land (including but without limitation: extension of all
services, drainage, electricity, telecommunications, gas, water and
roading to the boundary line E on the attached plan) so as to harmonise
the two developments to the mutual advantage of both parties.
This provision shall not create binding legal obligations between the
parties unless they determine to enter into a further agreement.

[58]

The reference in cl 4.1 to cooperation was to facilitate the subdivision required

to enable the joint ownership of the McCallum land. While cl 8.1 of the partition
agreement referred to continued cooperation in relation to separate developments, the
clause expressly provided that it did not create binding legal obligations between the
parties unless they determined to enter into a further agreement.
[59]

Accordingly, Mr Salmon submitted the Judge was wrong to conclude that the

2007 service easements were somehow premised on some indefinite ongoing
cooperation between the respective interests.
[60]

Mr Salmon also submitted the Judge’s conclusion the easements were

facilitative was illogical. The easements were an impediment to the development of
Parklands’ land.

That is why Parklands had come to the Court to have them

extinguished. It must have been obvious to the parties at the time they were created.
[61]

Mr Salmon also submitted that any change in the character of the

neighbourhood had not had the effect of increasing the burden of the easement on
Parklands. He submitted it would be a rare case where a change in the character of
the neighbourhood will materially affect the benefits or burdens of an easement
(as opposed to a covenant). He argued that an easement continues to provide one party
with rights over the land of another and it bears no obvious connection to the character
of the neighbourhood. Further, he submitted such changes as there had been were
within the contemplation of the parties when the easements were created. Changes
within the contemplation of the parties could not alter the benefit or burden of the
easement. A theme running through this and other of Mr Salmon’s submissions was
the importance of the property rights created by the easements in favour of the
Reynolds Interests which should not be extinguished on the wish, hope or expectation
of a neighbour.
[62]

In response, Mr Savage submitted the Judge was correct to conclude that an

important component of the change in the nature of use was the extension of
Hinau Road to the boundary of 65 Hinau Road as part of the Karaka Lakes
development. As a result the Reynolds Interests could access their properties directly
from public roads. Development of that road for Karaka Lakes had increased the

burden of the easement on the Parklands land because Parklands was constrained in
the use of its land by service easements which were not being used, and right of way
easements which were unnecessary because there were now entirely serviceable
alternatives immediately adjacent to the easement land. The easements were properly
regarded as facilitative of the intended future development. A change contemplated
by the parties at the time of creation of the easements can be taken into account when
considering whether they ought to be extinguished.
Analysis
[63]

The change in the character of the neighbourhood sufficient to engage

s 317(1)(a)(ii) must be such that the Court “ought” to modify or extinguish the
easement, a matter to which I return shortly.
[64]

I do not accept Mr Salmon’s submission that it will necessarily be a rare case

where a change in the character of the neighbourhood will materially affect the
benefits or burdens of an easement as opposed to a covenant. Both can create rights
and restrictions. The focus under s 317(1)(a)(ii) is on the impact of the change in the
character of the neighbourhood on the benefit or burden of the easement or covenant,
as the Judge correctly considered in this case. The difference between the nature of
an easement and a covenant is more relevant to consideration of the Supreme Court’s
discussion in Synlait of the significance of property rights.
[65]

I consider Mr Salmon overemphasised the significance of the property rights

contained in the easements. As noted, in Synlait, the Supreme Court endorsed a less
restrictive approach towards the exercise of discretion in s 317, stating that caution
was necessary in seeking to overlay the clear statutory wording of s 317 with
a requirement that property rights not be expropriated.32
enables the court to alter or extinguish those rights.
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Synlait, above n 9, at [84].

Section 317 expressly

[66]

I note that in Synlait, the Supreme Court said in relation to contractual and

property rights “[c]ontractual rights may well be significant where the original parties
to a covenant are still the parties at the time of the s 317 application.”33 However,
I take the Court’s express reference to a covenant (as opposed to including reference
to an easement) in the context of contractual rights to be deliberate. The reference to
the importance of contractual rights where a covenant is concerned recognises the
greater ability of parties to negotiate their own terms to a covenant. By contrast, the
2007 easements were imposed by the Council as a condition of the subdivision which
enabled Parklands and Karaka Lakes to buy the McCallum land jointly.
[67]

Further, the parties to the litigation are different to the parties to both the 1999

and the 2007 easements. While the Reynolds Interests could be said to generally
control Karaka Lakes the company, Juliet Reynolds was at pains during her evidence
to point out and emphasise that the Reynolds personal interests were quite distinct
from the interests of Karaka Lakes and that they were separate entities.
[68]

The fact they are different entities is relevant in this case. Karaka Lakes, which

is a development company, can be expected to have quite different interests in the
retention of the easements to the personal interests of the Reynolds. Juliet Reynolds
has made it plain that the reason she and Francis Reynolds at least wish to maintain
the easements, is to maintain the amenities associated with their use of the homestead.
That would not have been a consideration for Karaka Lakes.
[69]

While the benefitted and burdened land may be part of the neighbourhood,34

the neighbourhood is not restricted to the properties affected by the easement.
The neighbourhood may extend to other properties in the immediate vicinity not
entitled to the benefit of or burden of the easement.35 In the present case the relevant
neighbourhood extends to the significant developments carried out by Karaka Lakes
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At [88].
See Stonehill, above n 19, at [96].
See Wall v Australian Real Estate Investment Co Ltd [1978] WAR 187 at 191.

to the west and Karaka Brookview to the south of the parties’ land. The extent of the
development is depicted in the following plan:

[70]

While, when the easement was initially created in 1999, the Hingaia area was

listed in a regional growth strategy which contemplated development, it was primarily
farm or productive land. Even after the plan change in 2005, and in 2007 when the
later easements were created, the neighbouring land had not, by that stage, been
subdivided and the intensive housing developments that now exist on their boundaries
had not been completed. While development was in the contemplation of both parties,
the character of the neighbourhood had not changed at that time. It now has.
The former rural land surrounding the Parklands and Reynolds Interests’ properties is
now largely comprised of completed intensive housing developments.
[71]

In a way this is the other side of the coin of Mr Salmon’s argument on the

application of s 317(1)(a)(i). While the development may have been contemplated,
the character of the neighbourhood only changes when the development is completed.

[72]

I also note that in Synlait the Supreme Court was prepared to consider that

planning changes could be relevant to s 317(1)(a)(ii) as well as s 317(1)(a)(iii),
distinguishing North Holdings Development Ltd v WGB Investments Ltd on the
point.36 The Court accepted that the subdivision and changes of ownership of
subdivided areas of land could be relevant factors supporting a finding of a change in
the character of the neighbourhood.
[73]

In North Holdings Development Ltd v W G B Investments Ltd, Katz J doubted

that a zoning change could constitute a change to the character of the neighbourhood.
As the Judge observed in that case, no buildings had been constructed on the various
lots within the development at the time the covenant was created. That remained the
position as at the date of the hearing so that in her view it was artificial to conclude
that there had been a change in the character of the neighbourhood. The Judge
preferred to consider the significance of the zoning change under s 317(1)(a)(iii).37
[74]

In Synlait however, the Court noted that a change in zoning is a factor that can

be taken into account under s 317(1)(a)(ii).

It is a proper consideration when

determining whether the characteristics of the neighbourhood have changed, but it is
not, on its own, a decisive factor.38
[75]

Relevantly in the Synlait case, the zoning change that affected the burdened

land and the neighbourhood around it pre-dated Synlait’s ownership of the burdened
land so that it was not something Synlait caused to occur and then sought to gain an
advantage from. The significant change had been the development of Pōkeno from
a village with a population of two to three hundred to a town of 3,000 people and the
associated industrial development in the adjoining area. The Court accepted that the
planning changes had themselves contributed to the change in the character of the
neighbourhood from, in that case, rural land use to major individual and residential
developments.39
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Synlait, above n 9, at [148]–[150], distinguishing from North Holdings Development Ltd v WGB
Investments Ltd [2014] NZHC 670. In North Holdings Development Ltd, Katz J considered that
a planning change in itself did not change the character of the neighbourhood, but could be
a relevant consideration under s 317(1)(a)(iii): at [27] and [30].
North Holdings Development Ltd, above n 36, at [26]–[30].
Synlait, above n 9, at [150]–[151].
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[76]

That reasoning supports the Judge’s reliance in this case on the various

planning changes in 2013, the establishment of HASHA, the establishment in
December 2013 of the Southern HSA, which included Hingaia 1, and the resource
consent issued in November 2016 for the development of this land. All those planning
changes support his finding of a change in the character of the neighbourhood in this
case.
[77]

The Reynolds Interests rely on the passage of this Court at [96] of the Stonehill

decision to suggest that Parklands cannot rely on the change in the character of the
neighbourhood as it must have been in the contemplation of Parklands when it bought
the land. I do not read [96] of the Stonehill decision as supporting that conclusion:40
[96]
The meaning of the word “neighbourhood” will vary with the
circumstances of each case, as will what constitutes a change in its character.
The servient land can be part of the neighbourhood. The neighbourhood can
extend, not only to any land entitled to the benefit of the covenant, but also to
other land within a reasonable radius of the servient land. Increased
development, particularly if it increases the burden imposed by the covenant
on the servient land, could be a sufficient change in the character of the
neighbourhood to get over the statutory threshold, but it may not be enough to
show that the neighbourhood is in transition, if it cannot also be shown that
such transition would not have been contemplated by the parties when the
covenant was entered into.

[78]

First, the reference was to a transition as part of the process of changing the

character of the neighbourhood. Next, I agree with the Judge that that passage did not
establish a requirement that, to found a basis for extinguishment or modification of an
easement, any change in the character of the neighbourhood must be a change not
contemplated by the parties. The case cited by Mr Salmon to support the proposition,
Richardson v Manukau Tyre Rebuilders Ltd, does not support that conclusion.41
In Richardson, Turner J considered there was some proof of change in the character
of the neighbourhood as it was shown to be in the state of transition from a residential
to a business quarter, but he went on to say:42
I do not think, however, that such a degree of change as is proved would justify
me in concluding that by reason of it the restriction should be deemed
obsolete. Indeed, the parties to the original grant seem to me to have
envisaged, more or less clearly, that the day might come when the character
40
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Stonehill, above n 19 (footnotes omitted).
Richardson v Manawatu Tyre Rebuilders Ltd [1955] NZLR 541 (SC).
At 543.

of the neighbourhood might change exactly as has been the case, and that the
premises might cease to be used as a dwellinghouse; and in that case they have
expressly provided that the reserved user is to cease.

[79]

In Richardson, the parties had expressly provided for what was to happen when

there was a change in the neighbourhood. That is a quite different issue to the effect
of the burden caused by the easements to the Parklands land in this case.
[80]

While Mr Salmon argued that in 2007 the parties could have drafted the

easements in different terms bearing in mind what was in their contemplation, for the
reasons that follow the terms of the easement were largely dictated by the Council, but
also, at that time the parties were acting co-operatively and in accordance with the
partition agreement. Further, as the Supreme Court observed in Synlait, the purpose
of s 317 is to permit the extinguishment of, in this case, an easement, as circumstances
change.
[81]

In summary, in addition to the plan changes and approvals there has been the

significant physical development in the neighbourhood and surrounding area
including intensive housing developments, which have changed the character of the
neighbourhood from what it was in 1999 and 2007.
[82]

I consider the change in the character of the neighbourhood is such that the

easements ought to be extinguished.
[83]

The easements have a particular impact on the Parklands land as they prevent

Parklands from developing its land (in accordance with a resource consent lawfully
obtained) in the same way as land surrounding it has been developed.
[84]

Next, at the time the most recent easements were created in 2007, both

Parklands and Karaka Lakes contemplated that the McCallum land would be further
subdivided and developed at some stage. While cl 8 of the partition agreement did not
create legal rights, it confirms the parties’ intention.

[85]

The easements are not essential to the Reynolds Interests. They provide right

of way access and services to the Reynolds Interests’ land. The service easements are
not used. The Reynolds have alternative road access to both 65 Hinau Road and
46 (and 47) Ngakoro Road.
[86]

For the above reasons I agree with the Judge’s finding that there was a change

in the character of the neighbourhood since the creation of the easements in issue
which is sufficient to satisfy s 317(1)(a)(ii) and that the easements ought to be
extinguished.
Section 317(1)(a)(iii)
[87]

In relation to s 317(1)(a)(iii) the Judge was satisfied the circumstances that had

occurred since the easements were created, namely the passing of the HASHA, the
establishment of the Hingaia SHA, the development of the Hingaia Precinct Plan and
its incorporation into the Auckland Unitary Plan, the making of those parts of the
Auckland Unitary Plan operative and the granting of resource consents to Parklands
in accordance with the developments promoted in those instruments were all other
relevant circumstances that confirmed s 317(1)(a)(iii) was satisfied.
Submissions
[88]

Mr Salmon accepted that in Synlait the Supreme Court observed that

s 317(1)(a)(iii) is wide in scope and could include zone changes.43 However, he
submitted the zone changes are of no great importance in the case. They simply reflect
development that had already begun in 1999 and was well underway by 2007.
They reflect the intention seen in the 1999 Regional Growth Plan to allow further
development. He argued the zone changes have not resulted in an increase in the
burden of the easement and the Judge did not identify any.
[89]

In response Mr Savage relied on the reasoning of the Judge and submitted that

the establishment of the Hingaia SHA in 2013, the development of the
Hingaia Precinct Plan, its incorporation of the Auckland Unitary Plan, the making of
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Synlait, above n 9, at [158].

those parts of the Plan operative, and the granting of resource consent to Parklands all
occurred after the creation of the easements and were relevant circumstances to be
taken into account which supported the extinguishment of the easements.
Analysis
[90]

At the time the parties entered into the 2007 easement, the Auckland Regional

Growth strategy had identified the Hingaia Peninsula as a site for intensive urban
development (in 1999); the Council had issued a draft structure plan for the area
(in 2003) and then adopted a district plan change (in 2005). The last altered the zoning
of the properties subject to the easements to residential. Planning rules to allow for
intensive residential development were therefore in place before the parties agreed the
new easements. This type of development was anticipated from 1999 and given effect
in subsequent planning instruments.
[91]

There were modifications to planning rules afterwards, including the

establishment of the Hingaia SHA, the Hingaia Precinct Plan and the Auckland
Unitary Plan. However, these instruments did not represent any significant shift in the
development of the Hingaia Peninsula. They were likely part of efforts to accelerate
development or make development of the land easier. But these instruments continued
to envisage development of the land for residential housing. There was no change in
the anticipated use first identified in 1999. For these reasons, I do not consider the
evolution of planning rules after the 2007 easements were created amounted to a
change in circumstances which engages s 317(1)(a)(iii).
Discretion
[92]

The Judge considered that the fact the services easements were not used and

the Reynolds Interests had alternative access to their land supported the exercise of
the discretion to extinguish or modify the easement. Also the extinguishment of the
easements to enable Parklands to complete its subdivision would be consistent with
the parties’ expectations of the future use of the land as confirmed by the Hingaia
Precinct Plan.44
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High Court judgment, above n 1, at [123]–[124].

Submissions
[93]

Mr Salmon submitted that even if Parklands could satisfy one of the criteria

under s 317(1)(a), the Judge was wrong to exercise his discretion to direct
extinguishment of the easement. Mr Salmon said the Judge was wrong to consider the
fact the easement would allow Parklands’ development to proceed was a factor in
favour of exercising the discretion as that failed to recognise Parklands’ underlying
motivation in seeking the extinguishment was commercial gain. Further, Parklands
had other options for obtaining access but had decided not to pursue them. It could
previously have sought alternative access from the south and in fact now could obtain
alternative access, as it has purchased land that would enable it to do so.
[94]

Mr Salmon noted the further evidence that had emerged after the hearing in the

High Court. Parklands had bought a large block of land at 145 Park Estate Road.
He submitted the High Court should have been advised of that before the judgment
was delivered. In Mr Salmon’s submission, Parklands must have bought that land to
enable access in the event the appeal was successful. The fact Parklands now had
alternative access was relevant to the exercise of the discretion.
[95]

Mr Salmon also submitted a relevant consideration was that Parklands had left

it to a late stage before seeking to resolve access issues. It had behaved tactically or
at least imprudently by commencing work on its development before it had secured
access. Mr Noma was an experienced property developer. He would have known
what was required. Parklands could have applied to the court to extinguish the
easement on receipt of the resource consent condition before committing to any
development work. If it had made such an application at an earlier stage it could not
have advanced its argument for a change in use to support its case. The fact that it had
chosen to undertake development work on its land should not advance its position.
[96]

Mr Salmon submitted that the Reynolds Interests’ contractual property rights

should have been accorded greater significance. Parklands granted the easement in
2007 at a time when it intended to land bank the land for future development and it
knew the easement could hinder subdivision. Parklands could have granted the
easements on different terms but chose not to.

Analysis
[97]

As the Supreme Court in Synlait observed, in finding that one of the grounds

in s 317(1)(a) is made out, the court must have been satisfied that the easement “ought”
to be extinguished.45 To that extent, there is an overlap in the considerations that might
apply at the second stage, namely when the court is considering whether to exercise
its discretion in favour of the applicant.
[98]

While Parklands made no or little effort to negotiate with the Reynolds

Interests for the removal of the easements before applying to the court, that is only one
of the factors to consider at the second, discretionary stage.
[99]

Largely for the reasons already discussed in finding the easements ought to be

extinguished under s 317(1)(a)(ii), I agree with the Judge that consideration of the
discretionary factors supports removal of the easements.
[100] I consider the Reynolds Interests overstate the significance of the easements to
them. It is particularly relevant that no use is being made of the services easements at
present and any future use would be met by the extension of Hinau Road. Further, as
noted, both 65 Hinau Road and 46 (and 47) Ngakoro Road have alternative road access
available.
[101] The Council required the easements as a condition of the subdivision to enable
Parklands and Karaka Lakes to purchase the McCallum land. The easements were not
so much facilitative as a requirement for that subdivision. But it does appear clear
from the evidence that both parties contemplated the future development of their
respective blocks of land at some stage.
[102] To that extent extinguishment is consistent with the expectations of both
Parklands and Karaka Lakes when they purchased the properties in issue. That is,
consistent with Parklands readily ceding its right of way over the Karaka Lakes
property to enable Karaka Lakes to process its application for resource consent for its
own development. It is also consistent with the Hingaia Precinct Plan which the
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Synlait, above n 9, at [67].

Reynolds Interests had promoted.

Finally, extinguishment would also enable

promotion of the Parklands development which is consistent with the policy of the
Hingaia SHA and the policy of the Auckland Unitary Plan.
Compensation
High Court judgment
[103] On the issue of compensation the Judge referred to the case of
Dooley v Sturgess Consulting Ltd in which Mallon J analysed various decisions where
compensation had been awarded in these circumstances.46 Mallon J concluded that an
applicant will ordinarily need to pay all the diminution in value of the respondent’s
land and will also generally be required to pay between 20 to 36 per cent of the
increased value to the applicant’s land.47
[104] The Judge considered that Mallon J’s analysis should not be taken as setting or
implementing a rule that when access rights are imposed on land or when an easement
is extinguished, the party whose land is subject to that decision is necessarily entitled
to compensation of between 20 and 36 per cent of the increase in value to the other
party’s lands.48 The Judge noted that in Jacobsen Holdings Ltd v Drexel, this Court
emphasised the valuation evidence must relate to the statutory test.49
[105] The evidence as to compensation was provided by two valuers, Mr Dunlop for
the Reynolds Interests and Mr Stevenson for Parklands.50 Mr Dunlop considered that
both 65 Hinau Road and 46 (and 47) Ngakoro Road would suffer loss in value if the
easements were extinguished. He also took the view 65 Hinau Road would be
adversely affected by traffic and the underlying land would lose its “competitive
advantage” over 72 Hinau Road. In terms of 46 (and 47) Ngakoro Road, Mr Dunlop
considered the harm or damage which the Reynolds Interests were to be compensated
for was specifically related to the increased competition from the development of

46
47
48
49
50

Dooley v Sturgess Consulting Ltd [2016] NZHC 1905, (2016) 18 NZCPR 400.
At [38]–[40].
High Court judgment, above n 1, at [139].
At [141]–[142], referring to Jacobsen Holdings Ltd v Drexel [1986] 1 NZLR 324 (CA) at 333–
334.
Mr Stevenson’s evidence was in reply. Parklands had not initially led evidence on the issue.

72 Hinau Road. Mr Dunlop assessed the total loss in value to both properties at
$3,060,000.
[106] The Judge rejected Mr Dunlop’s evidence on this point.51 He considered that,
in assessing the loss in value to the Reynolds Interests’ land, Mr Dunlop made
assumptions inconsistent with his initial premise that 65 Hinau Road and
46 (and 47) Ngakoro Road should be valued as development land because that was the
highest and best use of the land.
[107] The Judge also considered wrong as a matter of law Mr Dunlop’s assumption
the easements provided an expectation that Parklands would not be able to develop
72 Hinau Road until after 65 Hinau Road and 46 (and 47) Ngakoro Road had first been
developed and compensation paid. The Judge considered the loss of the advantage
referred to was entirely collateral to the purposes for which the easement was granted.
The easements were granted in the first place to achieve the subdivision of the
McCallum land. Further, the Judge noted no authority had been provided to support
the proposition that loss of a collateral advantage was recoverable as a diminution in
value.52
[108] For those reasons, the Judge accepted Mr Stevenson’s evidence there was no
diminution in value to the Reynolds Interests’ land arising from the extinguishment of
the easements. Mr Stevenson had in fact concluded the Reynolds Interests’ land would
benefit from the extinguishment of the easement and the new road.53
[109] The Judge then considered the evidence regarding the increase in value to
72 Hinau Road if the easements were extinguished.
[110] Mr Dunlop’s opinion was that, with the easements extinguished,
72 Hinau Road would be worth $49,532,000. If the easements remained, the figure
would be $35,610,000. The difference was $13,922,000. Mr Dunlop applied the
highest of the range (36 per cent) discussed by Mallon J in Dooley to arrive at
$5,011,920 as the appropriate figure for this aspect of compensation.
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High Court judgment, above n 1, at [148]–[150].
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At [161].

[111] In his reply Mr Stevenson provided two alternative valuations he had
undertaken of the value of 72 Hinau Road as developed and with the easements
extinguished.

Mr Stevenson based his calculations on figures relating to the

development costs as provided by Woods and Partners Consultants Ltd (Woods).
[112] Mr Stevenson’s valuation on the basis of “with access” valuation was
$34,785,000. He then adjusted that down to take account of the need to exclude some
sites because of the impact of traffic noise from the southern motorway and likely
delays to Stages 2 and 3 because of water access issues. He also provided an allowance
in relation to the uncertain impact of the COVID-19 pandemic on the Auckland
housing market. Those adjustments resulted in an adjusted valuation of $30,000,000
for a “with access” valuation.
[113] To assist the Court, Mr Dunlop adjusted his figures taking into account the
Woods’ costings. That led to figures of $36,210,000 “with access”, and $28,230,000
without access.
[114] The Judge noted Mr Stevenson had not provided a without access valuation.
He assessed the benefit to Parklands of having the easements extinguished was
$4,870,000, being the difference between $33,100,000 (roughly the mid-point
between the two “with access” valuations based on the Woods’ costings) and
Mr Dunlop’s adjusted figure of $28,230,000.54
[115] However, the Judge then went on to further adjust that figure as he considered
willing buyer, willing seller negotiations would be informed by the facts that:55
(a)

it was envisaged from the time each purchased their land it was likely
their respective properties would be developed and that the easement
land would become a public road and vest in the Council;

(b)

the Reynolds Interests had taken a leading hand in ensuring planning
instruments of the relevant councils enabled the developments;

54
55

At [179].
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(c)

there was no expectation in their original dealings that either party
would have had priority over the other;

(d)

the Reynolds Interests did not use and had no need for the service
easements, and Richard and Kristen Reynolds did not use and had no
need for the right of way easements; and

(e)

once the Parklands land was developed, it was always likely that
Francis and Juliet Reynolds would be asked to surrender their
easements.

[116] Having regard to those considerations the Judge concluded that even a payment
of 20 per cent of the $4,870,000 would be out of the question given the minimal impact
on the Reynolds Interests. A payment of 10 per cent would also be generous.
The Judge fixed a figure of $300,000 as the appropriate compensation.56
Submissions
[117] The Reynolds Interests submit that in assessing the compensation at $300,000
the Judge fell into error in a number of respects. First the Judge was wrong to exclude
consideration of the detriment to the Reynolds Interests. Mr Salmon submitted that
the assessment of a fair compensation required the Court to consider both the
advantage to Parklands and the detriment to the Reynolds Interests.57 The Court has
to consider not just the value of the land affected by the easement but also the effect
of the transaction on the value of both the burdened and benefitted properties.
[118] Mr Salmon next submitted the Judge had understated the value of the
extinguishment of the easements to Parklands. Mr Salmon submitted the Judge was
wrong to consider the easements were intended to ultimately enable the development
of the land. No purpose was recorded in the easement documents themselves. It was
artificial to consider the purpose of a property right. The easements have the practical
effect of preventing Parklands developing its land and, if Parklands is able to develop
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Mikitasov v Little [2012] NZHC 1100, (2012) 13 NZCPR 271 at [13].

its land then that will diminish the development value of the Reynolds Interests’ land.
Mr Salmon submitted that a willing seller in the position the Reynolds Interests would
expect to be compensated for the loss in value and a willing buyer in the position of
Parklands would recognise that loss caused to its neighbour and would agree to
compensate it to enable the development to proceed.
[119] Next, in adopting Mr Dunlop’s reduced “with access” valuation of $36,210,000
on the basis of the Woods’ costings, Mr Salmon submits the Judge fell into error.
The Woods’ costings were inadmissible.

The Judge was wrong to find them

admissible under s 19(c) of the Evidence Act 2006 as a business record.
[120] On the established authorities Mr Salmon submitted the Reynolds Interests
were entitled to compensation for the diminution in value of their land attributable to
granting access to Parklands, which was $3,060,000. He also submitted that the
overall benefit figure determined by Mr Dunlop of $13,922,000 should be accepted.
The circumstances of the case justified an award of compensation towards the upper
band of the accepted range in the cases of 20 to 36 per cent. Mr Dunlop calculated
36 per cent of the benefit to Parklands as being $5,011,920. In total, compensation of
$8,071,920 was appropriate. He submitted that was supported by the evidence that
Parklands had recently paid $7,530,000 to purchase land at Park Estate Road which,
it could be inferred, was to provide alternative access.
[121] In response Mr Savage submitted that the Reynolds Interests’ criticism of the
Judge’s approach was without foundation. The Reynolds Interests had promoted the
Hingaia structure plan, which envisaged the widening and extension of Hinau Road.
The Reynolds Interests’ assertion that it somehow entitled them to a higher proportion
of the upside being paid to the willing seller made no sense. It also ignored the fact
that Parklands was also a party to the plan change. He submitted the Judge was correct
to say it was likely each party envisaged their respective properties would be
developed at some future point.
[122] Mr Savage submitted the potential for Parklands to negotiate with the owners
of other adjoining land for access was not accurate nor particularly relevant. Mr Noma
had identified certain attempts by Parklands to negotiate land for the construction of a

water main but not for a road. The Reynolds Interests’ suggestion that the need for the
connection to Hinau Road was likely to be rendered nugatory by the creation of an
easier connection to Park Estate Road via other roads was factually incorrect and
irrelevant. It may serve the wider Reynolds Interests’ development aspirations but not
the Parklands land.
The further evidence
[123] As noted, after the trial in the High Court but before judgment, Parklands
purchased 145 Park Estate Road for $7,530,000 inclusive of GST.
[124] Mr Dunlop noted that purchase price of 145 Park Estate Road reflected a price
of $338 per square metre. Two other properties at Park Estate Road, 115 and 141, had
recently sold for between $132 and $187 per square metre. Mr Dunlop considered
that showed Parklands had paid a premium, which confirmed his original evidence
that the development value of 72 Hinau Road depended on either the extinguishment
of the Reynolds Interests’ easements or Parklands obtaining alternative access.
That supported his opinion as to the price a willing buyer and seller would agree to
pay for the extinguishment of the Reynolds Interests’ easements.
[125] Mr Stevenson was of the opinion that the value of the other two properties at
Park Estate Road was affected as they were both burdened by power lines or proximity
to the southern motorway. In addition, 115 Park Estate Road was burdened by an
easement for a gas pipeline. In his opinion the adjusted value for 145 Park Estate Road
was $298 per square metre and $178 per square metres for 115 Park Estate Road,
which would be expected given the adjoining motorway and the constraints due to the
gas line and the national grid overlay. Further, 115 Park Estate Road could not be
developed independent of the site at 141 Park Estate Road. He concluded that
Parklands did not pay a premium for 145 Park Estate Road.
The admissibility of the Woods’ costings
[126] Mr Salmon’s criticism of the admission of the Woods’ costings as a business
record has some force. Mr Flood, Parklands’ engineering expert, accepted that the
costs for the future stages of the development were yet to be worked out in detail and

the costs had not been assessed since before March 2020. Given Mr Flood’s evidence
the figures were not a business record of objective fact, but rather were opinion
evidence, at least in part.
[127] The Woods’ evidence was therefore inadmissible. On that basis the Court is
left with the evidence of Mr Dunlop on the compensation issue as Mr Stevenson’s
evidence is reliant on the Woods’ costings.
[128] However, I note that the costings attached to Mr Dunlop’s valuation are based
on Mr Dunlop’s experience from other developments. But Mr Dunlop is a valuer, not
an engineer or a surveyor. He noted in his valuation report that he had not been
provided with any professionally provided costings. To that extent, Mr Dunlop’s
costings are at best an informed estimate.
Detriment
[129] In terms of the detriment to the Reynolds Interests, it is relevant that there
would be a reduction in value of at least part of Richard and Kristen Reynolds’ land as
development land, following removal of the easements. I agree with the criticism that
the Judge’s suggestion a willing seller would disregard the loss in the value of their
land by giving up their easements because the purpose of the easement was not to
preserve the value of their land, lacks commercial realism. In Cambray North Island
Ltd v Minister of Land Information, the High Court noted the valuation exercise should
include all factors of benefit or detriment on either side that would legitimately
influence the parties in their hypothetical negotiations.58
[130] However, I agree that there can be no expectation that the Reynolds Interests
could develop their land first at least in relation to 65 Hinau Road given
Juliet Reynolds’ evidence that she and Francis Reynolds (as trustees) do not want to
develop that property.
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[131] The Reynolds Interests cannot maintain a claim for compensation in relation
to both their blocks of land on the basis of both a loss of amenity and a loss based on
the competing development. If 65 Hinau Road is to be developed, then the existing
amenity would be lost. To account for both would be to double-count. Given
Juliet Reynolds’ evidence the better approach is to restrict the loss of development
advantage to the block owned by Richard and Kristen Reynolds.
[132] I note that Mr Dunlop referred to a value for loss of amenity to 65 Hinau Road
associated with the extinguishment of the easements of $100,000. On that basis an
appropriate value for the diminution in value of the Reynolds Interests’ land is
$1,440,000 ($100,000 plus the $1,340,000 Mr Dunlop assessed as the loss of
development advantage to Richard and Kristen Reynolds’ land).
[133] In relation to the compensation for the increased value to Parklands of having
the easement extinguished I prefer the evidence of Mr Dunlop. He was the only valuer
who provided both “with access” and “without access” valuations and his
development costings were at least based on his experience.

He assessed the

difference in value to the Parklands land with the easements extinguished as
$13,922,000.
[134] Applying the willing buyer, willing seller approach to the overall compensation
and bearing in mind the Court is already factoring into consideration the detriment to
the Reynolds Interests’ land as a result of the Parklands development, I consider a fair
figure for the improvement in value to the Parklands land is 20 per cent of that
difference, or $2,784,400. That leads to a total figure for compensation for the
extinguishment of the easements of $4,224,400. I consider that figure to be consistent
with the intent of the legislation in terms of the approach to compensation while
recognising that Parklands are taking the risk of the development. It can also be tested
by comparison with the price Parklands was willing to pay for the purchase of
145 Park Estate Road.

Result
[135] I would allow the appeal in part.
[136] While I would maintain the order extinguishing the easements, I would set
aside the compensation figure ordered by the High Court and instead direct Parklands
to pay the Reynolds Interests compensation of $4,224,400.
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Points of agreement
[137] We gratefully adopt the overview of the background to these proceedings in
the reasons of Venning J.59
[138] We agree with the approach to applications under s 317 of the PLA outlined by
Venning J at [27]–[33]. We also agree with Venning J that in the present case, the
requirements of s 317(1)(a)(i) and (iii) are not satisfied.
Points of difference
[139] However we have reached a different view in relation to s 317(1)(a)(ii).
We consider that there has not been a change in the character of the neighbourhood
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since the easements were created of a kind that means that the easements ought to be
extinguished. It follows that the appeal by the Reynolds Interests must be allowed.
[140] We also differ from Venning J in relation to the amount of compensation that
it would be appropriate to award in this case, if the requirements of s 317(1) were
satisfied and the easements were extinguished. But given our conclusion that s 317(1)
does not apply, we will deal with this issue relatively briefly.
Section 317(1)(a)(ii)
[141] For ease of reference, we set out the relevant provision again:
317

Court may modify or extinguish easement or covenant

(1)

On an application … for an order under this section, a court may, by
order, modify or extinguish (wholly or in part) the easement or
covenant to which the application relates (the easement or covenant)
if satisfied that—
(a)

the easement or covenant ought to be modified or
extinguished (wholly or in part) because of a change since its
creation in all or any of the following:

…
(ii)

the character of the neighbourhood:

…

[142] As the Supreme Court explained in Synlait, s 317(1)(a) deals with changes that
satisfy the court that the covenant ought to be modified or extinguished. The focus is
not on the fact of change, but on the impact of the change on the benefit or burden
flowing from the covenant or, as in this case, the easement.60
[143] We agree with Venning J that there have been significant changes in the
character of the neighbourhood since the original easements were created in 1999.
There have also been significant changes in the character of the neighbourhood since
2007, when the later easements were created. The housing developments to the west
of the relevant land have largely been constructed since that date. That development
reflects the various planning changes that have taken place since the dates on which
60

Synlait, above n 9, at [138].

the easements were created. But it is necessary to go on to consider the impact of
these changes in the character of the neighbourhood on the benefit or burden flowing
from the easements, and to ask whether, in light of any relevant impact on those
benefits and burdens, the easements ought to be extinguished.
[144] There has been no material change to the benefits that the easements confer on
the Reynolds Interests arising out of the changes in the character of the neighbourhood.
They have alternative options for accessing their properties, but the amenity provided
by access over the long tree-lined driveway remains the same.61
[145] The High Court Judge and Venning J consider that the burden of the easements
on the Parklands land has increased as a result of the change in character of the land,
because the easements prevent Parklands from developing its land in the same way as
land surrounding it has been developed.62 We agree that the easements prevent
development of the land in the manner currently proposed by Parklands. But we do
not see this as a relevant change in the burden flowing from the easements.
[146] It was always contemplated that the Parklands land would eventually be
developed. The parties anticipated this when they acquired the land, and in 2007 when
further easements were created. The easements did not preclude development of the
Parklands land — for example, access might have been secured across other land. But
the easements always restricted the ways in which that development could proceed,
unless of course the modification or extinguishment of the easements could be agreed.
[147] That burden on the Parklands land is essentially the same today as it was in
2007. The constraint that was always present has become more immediate, as
Parklands has now decided to proceed with a development in a manner that requires
the easement to be extinguished. We doubt that this change in the immediacy of the
constraint imposed by the easements can be described as an increased burden on the
Parklands land that stems from a change in the character of the neighbourhood.
And even if the greater immediacy of the constraint is characterised in this way, it is
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not a change of a kind that means that the easements ought to be extinguished, in
circumstances where those easements were created relatively recently, by Parklands
itself, at a time when the change in the character of the neighbourhood was both
foreseeable and foreseen.63
[148] That leads into an important, and closely related, point. As the Supreme Court
said in Synlait, contractual rights may well be significant where the original parties to
a covenant are still the parties at the time of the s 317 application.64 At the time the
2007 easements were created, the properties were owned by Parklands and the
Reynolds Interests. The rights that Parklands wishes to extinguish include rights that
were created by agreement between Parklands and the Reynolds Interests. The future
development of the land was squarely in contemplation at that time. But the parties
did not provide a mechanism for the removal of the easements in their agreements.
Rather, they left that matter for negotiation as and when the issue arose. We consider
that this factor is as relevant in relation to easements as it is in relation to covenants:
whatever form the agreed rights took, caution is required in rewriting an agreement
entered into between the same parties.
[149] The more distant the creation of a covenant or easement in terms of time and
parties, and the less foreseeable the change in circumstances that has occurred since
the covenant or easement was created, the easier it will be to make out a case for the
extinguishment of that covenant or easement under s 317(1)(a) in light of that change.
In the present case, the 2007 easements were created relatively recently. They were
created by Parklands — the same party that now seeks to be relieved from the
obligations they undertook some 14 years ago. Those obligations were undertaken to
parties closely related to the current owners.65 The changes in the character of the
neighbourhood relied on by Parklands as the triggers for the application of
s 317(1)(a)(ii) were anticipated by the parties at the time. The constraints imposed by
the easements on the ways in which the Parklands land can be developed remain
essentially the same now as in 2007.
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[150] In these circumstances, we consider that the change in the character of the
neighbourhood is not such that the easements ought to be extinguished.
[151] It follows that the appeal should be allowed.
Discretion
[152] If we had considered that the change in the character of the neighbourhood was
sufficient to meet the test in s 317(1)(a)(ii), we would have agreed with Venning J that
the discretion under s 317(1) ought to be exercised. An appropriate award of
compensation is necessary, as explained below. There is no other factor that would
have led us to decline to exercise the discretion.
[153] As the Supreme Court observed in Synlait, once the court has found that one
or more of the grounds in s 317(1)(a) is engaged, it will have found that “the easement
or covenant ought to be modified or extinguished (wholly or in part)”.
The considerations relevant to that test overlap with some of the considerations that
are relevant to the exercise of discretion under s 317(1).66 There will be few, if any,
cases in which a court finds that one (or more) of the grounds in s 317(1) has been
made out, but exercises its discretion to refuse to extinguish or modify the easement
or covenant.67
Compensation
[154] We agree with Venning J that the High Court Judge erred in the approach he
adopted to assessing compensation under s 317(2), and (as a result) adopted a figure
for compensation that was well below the appropriate level in this case. But we prefer
an approach that differs in some respects from the approach adopted by Venning J.
[155] We consider that when assessing compensation under s 317(2) the objective
ought to be to identify the amount of compensation that would have been agreed by
the parties, acting reasonably, if they had reached an agreement for the extinguishment
of the easement. Any factor that reasonable parties would take into account in
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negotiating compensation for extinguishment of the easement is relevant to the
assessment by a court of compensation to be paid under s 317(2).68
[156] The owner of the benefited land could not reasonably be expected to surrender
the easement without receiving compensation for all loss that they would suffer as
a result. We do not consider that it is necessary to assess whether any advantage lost
as a result of surrender of the easement would come within the purposes for which the
easement was granted, or would be “collateral” to those purposes. A reasonable owner
of the benefited land could not be expected to forego any current benefit associated
with the easements, whether or not that benefit was envisaged at the time the
easements were created, without being compensated for that loss. An estimate of the
amount of any such loss sets a floor for the reasonable compensation to be awarded
by the court.
[157] We agree with Venning J that an appropriate estimate of the loss to the
Reynolds’ Interests from release of the easements is $1,440,000 ($100,000 loss of
amenity plus $1,340,000 representing the loss of development advantage to Richard
and Kristen Reynolds’ land).69
[158] A reasonable owner of the benefited land could also be expected to negotiate
for a share of the benefit to the owner of the burdened land from release of the
easement. At the risk of stating the obvious, the maximum that the owner of the
burdened land might be willing to pay for release of the easement would be the
increase in the value of that land to them as a result of the release.
[159] The amount by which the gain to the owner of the burdened land exceeds the
loss to the owner of the benefited land represents the “gains from trade”: the amount
by which the parties collectively would be better off as a result of agreeing to release
the easements. How those gains would be shared is a matter for negotiation between
the parties.
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[160] For the reasons given by Venning J, we agree that a reasonable estimate of the
increase in value of the Parklands land as a result of the easements being extinguished,
and the proposed subdivision being able to proceed, is $13,922,000. The “gains from
trade” are approximately $12.56 million.70 These potential gains provide a strong
incentive for the parties to reach an agreement — but reaching that agreement is
dependent on a reasonable approach on both sides to the sharing of those gains. Where
agreement on the sharing of those gains cannot be achieved, for whatever reason, the
court has to do its best to assess a reasonable division under s 317(2).
[161] We do not consider that the agreement by Parklands in late 2008 to surrender
corresponding easements for no consideration would be seen by the parties, acting
reasonably, as a relevant factor in their negotiation. The circumstances in which that
arrangement was entered into need to be borne in mind.

At that time, the

Reynolds Interests had agreed to purchase the Parklands land and had paid a deposit
of $2.5 million towards the purchase price. All parties would have been proceeding
on the basis of an expectation that the Reynolds Interests would shortly become the
owners of both parcels of land, and that Parklands would cease to have any relevant
interest in the land. The 2008 arrangement does not provide a relevant benchmark, or
establish any relevant mutual expectations, in current circumstances.
[162] We consider that reasonable parties negotiating about a share of the estimated
benefit to Parklands from subdivision of land would recognise that:
(a)

Any estimate of that benefit is approximate and uncertain.

(b)

The completion of the subdivision involves substantial effort and risk.
The whole of that risk remains with the owner of the burdened land.
It would be unreasonable for the other party to seek to obtain
a disproportionate share of the benefit, when they are not carrying out
the work or taking the associated risk.
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The benefit to Parklands of approximately $14 million less the loss to the Reynolds interests of
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[163] The analysis of the authorities carried out by Mallon J in Dooley v Sturgess
Consulting Ltd provides helpful guidance in this context.71 It is neither possible nor
desirable to lay down any absolute rules. But other things being equal, it seems to us
that the owner of the burdened land can reasonably be expected to pay the owner of
the benefited land a share of the estimated gain in the 20 to 36 per cent range identified
by Mallon J. This asymmetric sharing of the estimated gain reflects the uncertainty of
the estimate, and the asymmetric costs and risks facing the parties.
[164] In the present case, we consider that compensation of $4.6 million would be
appropriate if the court made orders under s 317. This represents approximately
33 per cent of the gain to Parklands. It compensates the Reynolds Interests for their
losses of $1.44 million, and provides them with a $3.16 million share of the gains from
trade (approximately 25 per cent of the gains from trade). We consider that this would
have been a reasonable result for the parties to arrive at by negotiation. But we
recognise that there is room for a range of views on this point, none of which could be
said to be clearly wrong. The figure of $4,224,400 arrived at by Venning J differs from
our figure by less than 10 per cent, a variance that is well within the range of reasonable
outcomes.
Result
[165] The appeal is allowed.
[166] The orders made in the High Court are set aside.
[167] The respondents must pay costs to the appellants for a standard appeal on
a band A basis, with usual disbursements. We certify for second counsel.
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