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Introduction

[1]

On 12 May 1839 the New Zealand Company1 barque Tory sailed from

Plymouth, England bound for New Zealand.

On board was Colonel William

Wakefield,2 in charge of an expedition to acquire land from Māori in the Cook Strait
region for the Company’s colonists, large numbers of whom were soon to follow the
Tory south.

Central to this case is this extract from the Company’s written

instructions to Wakefield on his departure as to the basis upon which he was to
acquire that land:3
... You will take care to mention in every booka-booka, or contract for land,
that a proportion of the territory ceded, equal to one-tenth of the whole, will
be reserved by the Company, and held in trust by them for the future benefit of
the chief families of the tribe.

[2]

The plaintiffs say those instructions were given effect to by Colonel

Wakefield – when he acquired land for the Company’s Nelson settlement, and by the
Crown – pursuant to an agreement between the Company and the Crown in 1840
whereby the Crown was to give effect to certain Company commitments. Thus, the
plaintiffs argue, when the Crown in 1845 granted 151,000 acres of land to the
Company for the purposes of the Nelson settlement (“the 1845 Crown Grant”), the
Crown agreed – as a matter of private law – to hold on trust as an endowment for
local Māori and their descendants forever at least 15,100 acres of land (“the Nelson
Tenths”). The plaintiffs seek declarations that the Crown has failed to honour that
1
2

3

I refer variously to the New Zealand Company as such, and as “the Company”,
The Wakefield family looms large in the early history of New Zealand. Edward Wakefield had
10 children by two wives. Five of those, the champion of systematic colonisation Edward
Gibbon himself, and his brothers Colonel William (the leader of the Tory expedition), Captain
Arthur R.N. (leader of the Company’s Nelson expedition, killed in 1843 at the Wairau), Felix (a
surveyor) and Daniel (an early colonist and later Attorney-General and Supreme Court Judge),
played a part in the Company’s endeavours in New Zealand. So also did Edward Gibbon’s son,
Edward Jerningham, author of Adventure in New Zealand.
During the trial documents in evidence were referred to variously by reference to the original
document in question, its reference number in the agreed bundle of documents, its electronic
reference on the web site which stored both the agreed bundle and the transcript or to the place
at which it was included in any one of a number of other official and unofficial publications. I
generally propose to footnote quotations by reference to the original source of the documents.
References to the physical agreed bundle and its electronic equivalent mean little to anybody
other than the parties. Many original documents appeared in a sufficiently different number of
places in official and unofficial publications included, or referred to, in the record to make
references to those secondary sources unhelpful. Moreover, where the original document is – as
here – sufficiently identified in the text, no footnote will be provided.

obligation, that the Crown is therefore liable for that breach of trust and must be held
to account accordingly.

The plaintiffs alternatively assert breaches of broader

fiduciary or public law duties and seek relief on that basis. That such claims can be
brought so long after the relevant acts and omissions is because – at least in part – of
the provisions of the Limitation Act 1950. Section 21 of that Act provides that no
period of limitation applies to an action by a beneficiary under a trust in respect of
any fraud or fraudulent breach of trust by the trustee or to recover from the trustee
property or the proceeds thereof in possession of the trustee and converted to his use.
Whether or not the plaintiffs’ claims come within those provisions, or are otherwise
able to be brought now so long after the relevant events, is an important element of
the arguments I heard.
[3]

The Crown has acknowledged in Waitangi Tribunal hearings, and again in

these proceedings, that it breached Treaty obligations as regards these matters. But
the Crown says no private law trust ever came into existence and no obligations
enforceable at law in this Court, whether of a private or public law character, were
ever breached by it.
[4]

The factual basis for the declarations the plaintiffs seek is found in the history

of dealings between Māori, the New Zealand Company and the Crown relating to
land in the northern South Island, or Te Tau Ihu o te Waka a Maui,4 between 1839
and 1882.5
[5]

Five iwi, or hapu as I now understand they were more commonly referred to

in the 19th century, Ngāti Awa (Te Ātiawa as they are referred to now and in this
judgment), Ngāti Kōata, Ngāti Rārua, Ngāti Tama and Ngāti Toa, 6 were the Māori
principally involved in those dealings. This case relates specifically to land in what
we know now as Nelson itself, and the broader areas of Tasman and Golden Bays –
western Te Tau Ihu as it is referred to by the plaintiffs. There the Company and the
Crown dealt with Ngāti Kōata, Ngāti Rārua, Ngāti Tama and Te Ātiawa. Those hapu
4
5

6

The prow of the waka of Maui.
In 1882 title to and responsibility for native reserves passed from the Crown to the Public
Trustee pursuant to that year’s Māori Reserves Act. The plaintiffs therefore limit the facts upon
which they base their private law claims against the Crown by reference to that date.
Where I refer to more than one iwi at a time, I do so alphabetically. As regards the use of
macrons, I have adopted – as best as I have been able – the usage of the plaintiffs and the
Interveners.

had themselves only arrived in western Te Tau Ihu in the 1820s and 30s as part of the
last wave of the southwards movement of Tainui-Taranaki iwi originally – and
indirectly – initiated by the new weapon, muskets, in the far north. Generally, they
conquered and displaced the local iwi, Ngāti Apa, Ngāti Kuia and Rangitane. The
one notable exception to that pattern was Ngāti Koata’s peaceful arrival on
Rangitoto, or D’Urville Island, where they settled with Rangitane.
[6]

That history, as put before the Court in this case, is well recorded and richly

detailed. It exists in the traditional, oral, history of Māori themselves. It has been
the subject of a considerable number of government inquiries and reports. These
include:
(a)

Commissioner Spain’s 1845 “Report on the New Zealand Company’s
Purchase of Nelson District” (“the Spain Report”);

(b)

Alexander

Mackay's

1873

Compendium

(“the

Mackay

Compendium”) of “Official Documents relative to Native Affairs in
South Island”, including Mackay’s own narrative of these events;7
(c)

Mackay's 1892 and 1893 Māori Land Court judgments (“the Mackay
Decisions”) determining those individual Māori beneficially entitled
to the land then vested in the Public Trustee as comprising the Nelson
Tenths, both in terms of iwi affiliation and individual identity, and
their proportionate entitlements to that land;

7

The entry of Alexander Mackay in Te Ara Encyclopaedia of New Zealand, described therein as
farmer, explorer, linguist, magistrate, land court Judge, includes the follows:
By the early 1960s Alexander Mackay seems to have attained a respectable position in
Nelson society. He married Hannah Sarah Gibbs at Collingwood on 23 May 1863; they were
to have at least six children. Hannah’s father, William Gibbs, was a member of the Nelson
Provincial Council, and had been a resident magistrate and goldfields warden.
In 1864 Mackay was appointed resident magistrate and commissioner of native reserves in
the South Island. He no doubt gained this latter appointment because of his familiarity with
Māori language and culture. He appears to have administered the reserves efficiently and in
a way which earned him the approbation of the Māori. He used the knowledge gained in this
position to compile, in 1971, the voluminous Compendium of official documents relative to
native affairs in the South Island. Mackay was appointed native reserves Commissioner in
New Zealand in 1882 and a judge of the Native Land Court in 1884. Poutini Ngai Tahu
petitioned for him to be returned to his previous position. Mackay had also served as a trust
Commissioner for the district of Wellington under the terms of the Native Lands Frauds
Prevention Act 1870.

(d)

Roland Jellicoe’s 1929 Report on the Native Reserves in Wellington
and Nelson under the control of the Native Trustee;8 and

(e)

the 1975 Report of the Sheehan Commission of Inquiry into Māori
Reserved Land.

[7]

Recently that history featured significantly in the Waitangi Tribunal’s 2008

Te Tau Ihu o te Waka a Maui Report. It is also the subject of a considerable body of
academic history, including that which has been produced in the process of the
Tribunal’s inquiries. This history forms part of broader considerations of aboriginal
title, and interactions between the British Crown and aboriginal peoples in such texts
as Aboriginal Title: The Modern Jurisprudence of Tribal Land Rights and Lords of
the Land, Indigenous Property Rights and the Jurisprudence of Empire.9

The

preparation and presentation of historical accounts for this case has added further
detail and thrown light on aspects of that history not previously uncovered.
[8]

In View from the Summit, Sir Edmund Hillary’s 1999 autobiography,10 the

author describes himself as being – on his first visit to Europe in 1949 – “a citizen of
a new country with little history”.11 Taken together the material mentioned above
shows, as regards this thin slice of the history of New Zealand alone, just how wrong
the great Sir Ed was in his assessment of this country as having “little history”. But
it is, fairly obviously I think, quite beyond the scope of my task to record that history
in anything like the detail found in that material. Production of this judgment in
anything approaching a timely fashion simply precludes my doing so.

But to

consider the plaintiffs’ claims, as responded to not only by the Attorney-General for
the Crown but also by the Interveners,12 it is necessary to record relevant elements of

8
9

10

11
12

Roland Jellicoe was at the time Assistant Accountant to the Native Trust Department.
P G McHugh Aboriginal Title: The Modern Jurisprudence of Tribal Land Rights (Oxford
University Press, Oxford, 2011); M Hickford, Lords of the Land, Indigenous Property Rights
and the Jurisprudence of Empire (Oxford University Press, Oxford 2011). I emphasise that
these texts were not put in evidence before me and that I have done little more than browse
them. I mention them, as with the other publications referred to here, to emphasise the relative
narrowness of the material by reference to which I am preparing this judgment, and therefore the
extreme risk I run of error on matters both historical and legal.
Sir Edmund Hillary View from the Summit, The Remarkable Memoir by the First Person to
Conquer Everest (Doubleday, London, 1999).
At p 65.
The interests of the Interveners and the role they played in the hearing are discussed in more
detail at [20] – [25].

that history, at least as it was put before me in evidence. That applies particularly to
the 1845 Crown Grant, and the circumstances surrounding its making. For it was
that Grant which – borrowing a term from the now superseded law of floating
charges and company debentures that was also used in a leading Canadian decision
the plaintiffs rely on13 – “crystallised” the private law trusts of the Nelson Tenths
they assert. Having said that, it is important to note that the history of the process
whereby the Company and the Crown acquired land from Māori in western Te Tau
Ihu and whereby, and in what was in no way a straightforward or linear process,
private title to land was issued to landowners, is replete with ambiguities and
uncertainties that I cannot resolve. This is a trial, not an inquiry. What I will try to
do is identify those elements of that history which the parties say are relevant to their
respective positions. I do this largely by reference to the documentary record, as
supplemented by the traditional and academic history that was put in evidence before
me. For a more reliable and comprehensive narrative of these events I can do no
better than to refer readers to the Waitangi Tribunal’s Te Tau Ihu report.
[9]

Before turning to that task, it is helpful to set out details of the parties to these

proceedings, the claims that are before the Court and a number of other preliminary
matters.
The parties

The significance of contemporary Treaty negotiations
[10]

The status and interests of the plaintiffs and Interveners are best understood

in the context of recent negotiations between iwi and the Crown to settle historic
Treaty claims in Te Tau Ihu o te Waka a Maui.
[11]

The subject matter of these proceedings, the Crown’s alleged failures as

regards the creation and maintenance of the trusts of the Nelson Tenths, is one of the
grievances which was advanced before the Waitangi Tribunal in its inquiry into
Te Tau Ihu. The WAI 56 claim, initially brought by the second plaintiff, Mr Stafford,
and Hohepa Solomon, “on behalf of Ngāti Kōata, Ngāti Rārua, Ngāti Tama, and Te
13

Guerin v The Queen [1984] 2 S.C.R. 335 (CSC) at 355, per Wilson J.

Ātiawa on behalf of the Wakatū Incorporation and on behalf of all Māori people
affected by this claim”, related specifically to that grievance.

Aspects of that

grievance were advanced in other claims considered in those hearings.
[12]

Since the publication of the Tribunal’s 2008 report the Tainui-Taranaki iwi

Ngāti Kōata, Ngāti Rārua, Ngāti Tama, and Te Ātiawa have initialled deeds with the
Crown to settle their Treaty claims. Such settlements would, when those deeds have
been formally executed and legislated for, extinguish any private law rights that
might exist in regard to the Nelson Tenths, including those which the plaintiffs claim
in these proceedings. Formal execution of those deeds, and the passage of settlement
legislation, is currently on hold pending the outcome of these proceedings. That is a
matter of considerable tension between the parties.
[13]

By commencing these proceedings, the plaintiffs can be understood as saying

they are not satisfied with either or both of the process for, and substantive outcome
of, the negotiations which have led to the initialling of those deeds by those TainuiTaranaki iwi, and the settlements they foreshadow.
The plaintiffs

[14]

The Proprietors of Wakatū (“Wakatū”), the first plaintiff, is a Māori

incorporation, originally established pursuant to s 15A of the Māori Reserved Land
Act 1955 by the Wakatū Incorporation Order 1977, and now constituted under
Part 13 of the Te Ture Whenua Māori Act 1993. As such, Wakatū is an incorporation
of the persons who are the beneficial owners of the land the legal title of which is
vested in Wakatū. That land was described in the explanatory note to the Wakatū
Incorporation Order as “the land commonly known as the Nelson-Motueka and
South Island Tenths”. That land comprised Māori reserved land under the Māori
Reserved Lands Act 1955 that was, in 1977, the residue of:
(a)

5,100 acres of land identified in maps prepared in or around 1845 as
constituting (part of) the Nelson Tenths, and

(b)

some 1,563 acres of land in Massacre (Golden) Bay designated as,
what became known as, Occupation Reserves in 1846 and 1847.14

Traditional, customary and collective, interests in that land had been individualised
over time through the nineteenth century in a process which culminated in the
Mackay Decisions. In 1977, that land totalled some 1,393.8 hectares, or – by my
calculation – 3,066 acres in all. The plaintiffs and the defendants disagree as to the
significance, for this case, of the inclusion in that land of those Golden Bay
occupation reserves.

Other than that, and in very general terms, the plaintiffs

acknowledge that, as regards the land vested in Wakatū in 1977, the Crown generally
honoured the trusts of the Nelson Tenths they say were originally created in 1845.
This case concerns the land in respect of which the plaintiffs say the Crown did not
honour that trust.
[15]

Wakatū was established with 11,064,710 shares, being one share for every

dollar of assessed value of the land transferred to it. Each shareholder in Wakatū
was allocated the number of shares which represented the value of their
proportionate beneficial interest in the land vested in Wakatū.
[16]

The incorporated owners of Wakatū comprise some, but not all, of the

members of the four Tainui-Taranaki iwi of western Te Tau Ihu – Ngāti Kōata, Ngāti
Rārua, Ngāti Tama, and Te Ātiawa. At the same time, there are members of Wakatū
who are not members of any of those iwi.
[17]

Wakatū participated in the Tribunal’s Te Tau Ihu o te Waka a Maui inquiry as

kaitiaki of WAI 56. The significance of that role is a matter of dispute between the
plaintiffs and the Interveners.

14

There was some confusion, at least in my mind, associated with the use of the term Occupation
Reserves in this case. The plaintiffs in their pleadings defined Occupation Reserves to mean pā
(villages), burial grounds and cultivations that were by their status as such excluded from any
sale of land to the New Zealand Company recognised by the Crown, and therefore by definition
not to form part of the reservation from that land of the Tenths. The term Occupation Reserves
was also used by the plaintiffs and the defendant to refer to land in Massacre or Golden Bay,
originally comprising some 1,560 acres, the residue of which was transferred to Wakatū in 1977.
From the defendant’s perspective, the so-called Occupation Reserves were a proper use of the
Tenths Reserves, as it had always been intended that those reserves might be occupied by Māori.

[18]

Mr Rore Pat Stafford, the second plaintiff, is a kaumātua of Ngāti Rārua and

Ngāti Tama descent. Mr Stafford says, in terms of the declarations sought, that he is
a beneficiary of the claimed trusts of the Nelson Tenths.
[19]

The Te Kāhui Ngahuru Trust, the third plaintiff, was established in 2010 by

the second plaintiff as settlor for the purpose of representing the beneficiaries of the
claimed trusts of the Nelson Tenths and facilitating the pursuit and resolution of the
beneficiaries’ claims against the Crown arising out of issues associated with the
Nelson Tenths.
The Interveners
[20]

Following the plaintiffs commencing these proceedings against the Attorney-

General, six separate parties sought intervener status. They were:
(a)

Ngāti Kōata Iwi Trust (“the Ngāti Kōata Trust”);

(b)

Ngāti Rārua Iwi Trust (“the Ngāti Rārua Trust”);

(c)

Ngāti Tama Manawhenua ki te Tau Ihu Trust (“the Ngāti Tama
Trust”);

[21]

(d)

Tainui Taranaki ki te Tonga Limited (“Tainui Taranaki Ltd”);

(e)

Te Runanga o Ngāti Kuia Trust (“the Ngāti Kuia Trust”); and

(f)

Ngāti Apa ki te Rā Tō Trust (“the Ngāti Apa Trust”).

The Ngāti Kōata, Ngāti Rārua and Ngāti Tama Trusts are iwi trusts whose

beneficiaries include members of Wakatū, the first plaintiff.

Those iwi trusts,

together with the Te Ātiawa Iwi Trust and Wakatū itself, are the shareholders in
Tainui Taranaki Ltd. Tainui Taranaki Ltd is the mandated entity which led the
negotiations between the Tainui-Taranaki iwi and the Crown to settle their Treaty
grievances in Te Tau Ihu o te Waka a Maui.

[22]

The Ngāti Apa and Ngāti Kuia Trusts are also iwi trusts from Te Tau Ihu.

Their beneficiaries are members of those iwi from whom, by conquest originally, the
Tainui-Taranaki iwi achieved mana whenua in the area. Together with Rangitane,
they are known as the Kurahaupo iwi, a reference to their being descended from the
crew of the Kurahaupo waka.
[23]

As recorded in my ruling of 7 December 2010 and minute of 2 February

2011, the Ngāti Kōata, Ngāti Rārua, Ngāti Tama, Ngāti Apa and Ngāti Kuia Trusts
were each separately granted intervener status with respect to the questions of:
(a)

standing and representation;

(b)

relief; and

(c)

the inter-related issues of the nature of the Crown’s obligations in the
1840s, and to whom such obligations were owed.

[24]

I declined Tainui-Taranaki Ltd’s application for intervener status as I

considered its presence would add little if anything to that of the Ngāti Kōata, Ngāti
Rārua and Ngāti Tama Trusts.
[25]

As matters transpired, the Ngāti Rārua and Ngāti Kōata Trusts, represented

by Mr Castle, and the Ngāti Tama Trust, represented by Mr Ferguson and
Ms Williams, were the Interveners (“the Tainui-Taranaki Intervener Trusts”) who
took an active part in these proceedings. Mr Castle maintained a watching brief for
Ngāti Kuia, Mr Davies – from more of a distance – for Ngāti Apa.
Te Ātiawa
[26]

The fourth Tainui-Taranaki iwi of western Te Tau Ihu, Te Ātiawa, took no

part in this case. In a memorandum of 16 November filed by Ms Ertel on behalf of
the eponymous iwi trust Te Ātiawa Manawhenua ki te Tau Ihu Trust, Te Ātiawa
advised that it had “made a conscious decision not to participate in these proceedings
because the proceedings are against the Crown and Te Ātiawa does not see it[s] role

to support the Crown in defending litigation brought against it by other Māori”. I
acknowledge that position.
The defendant
[27]

The defendant is the Attorney-General, sued as representative of the Crown.

The Crown accepts that it is responsible for obligations assumed or otherwise
incurred by the British Imperial Crown in New Zealand in the relevant colonial
period.
An overview of the case

The plaintiffs’ claims
[28]

In their written closing submissions the plaintiffs summarised the gist of their

case as originally pleaded and ultimately – somewhat differently – argued at two
points.15

The following propositions emerge from those two summaries taken

together:
(a)

In consideration for the surrender of land in Nelson the Company
promised to hold one-tenth of the land it acquired from Māori on trust
for the benefit of the chiefs, their families and tribes. That promise
was the true consideration flowing from the Company to local Māori
for the acquisition of land in western Te Tau Ihu.

(b)

Under an 1840 agreement between the Crown and the Company, the
Crown agreed to assume responsibility for creating those “Nelson
Tenths” in fulfilment of, and according to the tenor of, the stipulations
agreed to by the Company. From 1842 onwards the Crown assumed
that responsibility.

(c)

The conscience of the Crown was affected by that assumption of
responsibility. This in turn placed Māori in a position where they had
to, and did in fact, repose trust and confidence in the Crown.

15

At paras 4 and 255 respectively.

(d)

Commissioner Spain in his 1845 inquiry found that the resident Māori
of western Te Tau Ihu had alienated 151,000 acres of their customary
land on the basis that one-tenth, that is the 15,100 acres constituting
the Nelson Tenths, would be reserved for them, along with their pā,
cultivations and burial grounds.

This was accepted by Governor

FitzRoy when he made and issued the 1845 Crown Grant.
(e)

The 1845 Crown Grant crystallised the trusts of the Nelson Tenths
creating equitable property rights over that land in favour of local
Māori, as well as saving and excepting from the land the subject of
that grant their pā, cultivations and burial grounds.

(f)

Notwithstanding that entitlement to one-tenth, after 1845 the Crown
did not fulfil the commitment. As a result, the full one-tenth was
never allocated, pā, cultivations and burial grounds were not separated
out, and the Crown removed land which had originally been reserved.

(g)

The Crown was the recipient of the shortfall in the promised reserves
of one-tenth, that is, the Crown was unjustly enriched.

(h)

At no stage did Māori agree to that change in position, or to the
diminution of their property rights that was involved. They had no
control over the situation, because the Crown was acting on their
behalf and managing their interests.

[29]

Six separate causes of action were pleaded. There was, the plaintiffs said, a

common thread running through each of the six pleaded causes of action: namely, the
unconscionable action of the Crown in “representing” the interests of tangata
whenua of western Te Tau Ihu but failing to protect their entitlement to one-tenth of
the land acquired for the Nelson settlement. The result was that the Crown retained
land that it did not own.
[30]

In order to understand those individual causes of action, and the relationship

between them, it is necessary to anticipate – albeit in summary terms – a central part

of the factual narrative. The plaintiffs identify the Crown’s alleged breaches of
equitable obligation by reference to three conceptually distinct areas of land:
(a)

First, the plaintiffs say that in 1845 the Crown failed in various ways
to give effect to the reservation of the full one-tenth of the original
151,000 acres recognised in the 1845 Crown Grant as having been
acquired by the New Zealand Company from Te Tau Ihu Māori. This
land is referred to as “the Shortfall”. By 1850, when the New Zealand
Company ceased activity, the plaintiffs say the amount of land
actually reserved (“the Nelson Tenths Reserves”) comprised only
3,953 of the stipulated 15,100 acres, meaning the Shortfall as such
comprised 11,047 acres.

(b)

Secondly, the plaintiffs say the Nelson settlement ultimately
comprised 172,000 acres, so that the Nelson Tenths Reserves should
have comprised 17,200. Breaching its obligations the Crown failed to
reserve the additional 2,100 acres, described by the plaintiffs as “the
Uplift”.

(c)

Thirdly, between 1850 and 1882 the Crown disposed of part of the
land comprising the original 3,953 acres reserves of the Nelson Tenths
Reserves so that, by 1882 when the Public Trustee became trustee,
those reserves only comprised 2,774 acres.

That loss of land is

referred to as “the Diminution”.
[31]

The first three causes of action allege breaches of, or derive from, the pleaded

express trust as it relates to those three areas of land. The nature of that express trust
changed during the hearing. As initially pleaded, and reflecting the emphasis placed
on the lists of owners prepared for the purposes of the Mackay Decisions, the trust
property – the Nelson Tenths Reserves – was said to have vested beneficially in
those owners in 1845 in proportions identified by Mackay in 1895. It was not,
however, a vested trust that the plaintiffs finally contended for. Rather they claimed
that the Nelson Tenths Reserves constituted an endowment to be held by the Crown
on trust and in perpetuity for – in very general terms – the benefit of those whānau

and hapu of Ngāti Kōata, Ngāti Rārua, Ngāti Tama, and Te Ātiawa who held mana
whenua over, that is were the customary owners of, land sold to the New Zealand
Company in western Te Tau Ihu as recognised and validated by Spain’s 1845 Crown
Grant.
[32]

By reference to the claim for an express discretionary trust, as thus clarified,

the plaintiffs’ six causes of action can be seen as falling into two groups of three.
The first group relates to the claimed express trust. Thus:
(a)

The first cause of action alleges that the Crown’s failure to reserve the
Shortfall and to hold it on trust was a breach of the terms of that
express, private law, trust. Alternatively, if that trust had not – for
whatever reason – come into existence, the Shortfall was subject to a
resulting or constructive trust in favour of the customary owners who
had dealt with the New Zealand Company and Spain between 1842
and 1845.

(b)

The second cause of action alleges that, as trustee in terms of the
express, private law, trust, the Crown had a duty as “trustee/fiduciary”
to reserve the Uplift. Its failure to do so was unconscionable and
amounted to equitable fraud.

(c)

The third cause of action alleges that the land comprising the Nelson
Tenths Reserves in fact recognised by the Crown as such by 1850
was, in terms of the express trust, inalienable. Therefore, the Crown
breached that trust in the way it disposed of those reserves so as to
give rise to the Diminution.

[33]

The second group of three causes of action is based on more general

equitable principles. Thus:
(a)

The fourth cause of action reframes the claims in respect of the
Shortfall and Uplift as claims based on a breach of fiduciary duties
that the plaintiffs say were owed to Māori by the Crown in connection
with dealings with customary lands in the Nelson region in the 1840s.

This pleading owes much to Canadian authority, and observations of
Cooke P in the series of cases which start with the Lands Case.16 It is
alleged that breach of these duties gave rise to a remedial constructive
trust in respect of the Shortfall and Uplift.17
(b)

The fifth cause of action reframes the plaintiffs’ claims in respect of
the Shortfall and Uplift in terms of an allegation of unconscionable or
fraudulent behaviour on the Crown’s part in “reneging” on its
obligation to reserve a “full one-tenth”, thus also giving rise to a
constructive trust. In closing the plaintiffs made clear that it was an
institutional constructive trust they were arguing for.

That

constructive trust was said to have come into existence in 1850, when
lands that had been vested in the Company – but not on-sold –
reverted to the Crown. On the basis that the Nelson Tenths Reserves
had been part of the Crown Grant from the Crown to the Company,
the land that thus reverted included those reserves. In my view, a
more straight forward and understandable construction of the concept
of the Nelson Tenths as originally formulated, and of both the 1845
and 1848 Grants, was that such land as constituted those Tenths did
not vest in the Company at all, but was retained by the Crown.
(c)

The sixth cause of action alleges a more general relational duty of
good faith owed by the Crown to Māori of the type reflected on by
Hammond J in Paki v Attorney-General.18 The plaintiffs say that duty
was breached, again giving rise to a remedial constructive trust in
respect of the Shortfall and Uplift.

[34]

By way of relief, and reflecting the case as argued at trial, the plaintiffs seek

declarations that:

16
17
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New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA).
The plaintiffs originally pleaded that the Crown’s breach of relevant fiduciary duties also gave
rise to a resulting trust. As I understood matters, that pleading was not advanced in their final
submissions.
Paki v Attorney-General [2009] NZCA 584, [2011] 1 NZLR 125.

(a)

the Crown was obliged to reserve and hold on trust in perpetuity, the
15,100 acres representing the one-tenth of the land subject to the 1845
Crown Grant, and also one-tenth of any further land acquired by the
Company for the Nelson settlement, and that it failed to do so;

(b)

to the extent the Crown owns land in the Nelson settlement area which
should have been so held as part of the Nelson Tenths Reserves, that
land is now held on constructive trust as a perpetual endowment for the
benefit of the descendents of the customary owners of that land at the
time their title to it was extinguished; and

(c)

to the extent that the Crown has converted land that should have formed
part of the Nelson Tenths Reserves for its own use it is obliged to
restore the endowment to the position it would have been in if no such
breach of trust had occurred, either by transferring substitute land,
paying compensation for the value of land based on current values, or
accounting for the profits of sale of land.

The Attorney-General’s response
[35]

The Attorney’s position involves three essential arguments:
(a)

First, and perhaps most importantly, the Crown was throughout acting
as government and in a fundamentally public capacity. Thus, and as
in Tito v Waddell,19 the many and various references to trusts and
reservations were to trusts of the higher, or public law, sense. As the
Crown has acknowledged in the Waitangi Tribunal, and as it
acknowledged before the Court, it did fail to meet those obligations in
Te Tau Ihu, not only as regards the Nelson Tenths but more generally.
Those acknowledged breaches of higher governmental duty are real
and meaningful, as is the process the Crown has put in place to settle
Treaty grievances in Te Tau Ihu and as are the settlements that,
pending these proceedings, have been put on hold.

19

Tito v Waddell [1977] Ch. 106, [1977] 2 WLR 496 (Ch).

(b)

Moreover, and even seen in terms of private law requirements, no
trust of any sort came into existence and the claims of fiduciary or
more general duties of good faith cannot be sustained.

(c)

Finally, the plaintiffs do not have standing to bring these claims, and
the plaintiffs’ claims more generally are barred either by the Statute of
Limitation or by the doctrine of laches for delay. Very specifically,
the rule against perpetuities prevented the creation of the express trust
for (perpetual) endowment purposes contended for by the plaintiffs.

The position of the Interveners
[36]

The Tainui-Taranaki Intervener Trusts agree generally with the historic

factual narrative advanced by the plaintiffs, and with what the plaintiffs say are the
legal consequences of that narrative in terms of breaches by the Crown of relevant
legal duties.
[37]

Therefore they endorse the claims of equitable rights made by the plaintiffs.

In doing so, however, they emphasise that those claims are only part of the claims
that the iwi of western Te Tau Ihu, and Te Tau Ihu more generally, have against the
Crown and that were investigated by the Waitangi Tribunal. They say that those
rights properly belong to the customary collective groups who held them in 1845 and
thereafter, and that they, and not the plaintiffs, are the proper representatives today of
those groups. The plaintiffs therefore do not have standing to bring these claims.
They also expressed the view that there are members of their iwi who are not, but
should be, recorded on the lists of owners prepared for the purposes of the Mackay
Decisions, which the plaintiffs consider to be complete.
[38]

Moreover, should the Court uphold these private law claims, no relief should

be granted as the proper beneficiaries of those claims, represented by the Interveners,
want and intend to settle those claims as part of their Treaty settlements with the
Crown.
[39]

In their applications for intervener status the Ngāti Apa and Ngāti Kuia Trusts

said that members of their iwi were wrongly excluded from beneficial ownership of

the Nelson Tenths Reserves at the time of the Mackay Decisions. It would appear
that this position involves a denial of the claims of Ngāti Kōata, Ngāti Rārua, Ngāti
Tama, and Te Ātiawa to complete mana whenua over land in western Te Tau Ihu at
the time of relevant land dealings between Māori, the New Zealand Company and
subsequently the Crown.20

What the Ngāti Apa and Ngāti Kuia Trusts said,

therefore, was that if as a result of these proceedings relevant trusts are recognised
by this Court, then there are members of their iwi who should be beneficiaries of
those trusts. As those contentions were not advanced before me, I am not in a
position to consider them further.
Evidence
Admissibility issues
[40]

Given that this case focuses, some 170 years later, on events that principally

occurred in the 1840s, and that the plaintiffs assert that a significant private law trust
was created by the Crown in 1845 – the terms of which the Crown has failed to
comply with since the time of its creation – it is perhaps not surprising that issues
relating to the availability and admissibility of evidence were raised. At the same
time as I considered the Interveners’ joinder applications in my rulings of
7 December 2010, I also ruled on a number of objections the Attorney-General had
to evidence the plaintiffs wished to adduce.

Those objections related to the

admissibility of evidence foreshadowed in a brief prepared by Mr Paul Morgan and
issues relating to the admissibility of documents in the Mackay Compendium.

20

Ngāti Apa has signed a Deed of Settlement with the Crown. It contains the following
statements:
2.12 The New Zealand Company’s original scheme for European settlement provided
that one tenth of all land purchased would be reserved for Māori. Commissioner
Spain recommended that Tenths Reserves be set aside for Māori in the land the
company received. Under the 1840 agreement the Crown was responsible for
carrying out these reserve arrangements. In the 1850s the Tenths Reserves
established in Nelson were vested in an endowment trust for the owners.
2.13 The ownership of the Nelson Tenths Reserves was determined by the Native Land
Court in 1892. Meihana Kereopa provided the main evidence on behalf of Ngāti
Apa and the Kurahaupo tribes. He argued that the iwi had remained in occupation
of land in Tasman Bay and Whakatu. However, the Court based its decision on the
view that rights of conquest as at 1840 – supported by occupation – was sufficient
proof of exclusive ownership. As a result of this determination, Ngāti Apa and
other Kurahaupo people were excluded from the income and other benefits derived
from the Nelson Tenths Reserves. Ngāti Apa and the other unsuccessful
Kurahaupo claimants maintain that this judgment was incorrect.

[41]

The defendant objected to Mr Morgan’s brief on the basis that it contained a

large amount of inadmissible and irrelevant hearsay and opinion evidence. For the
plaintiffs, the position was that Mr Morgan’s evidence, which reflected much oral
history relating to the Nelson Tenths’ claims, was admissible either as hearsay,
because it would pass the reliability threshold test, or as opinion, because it was
expert opinion, and because it was generally relevant.

On the question of the

admissibility of evidence based on oral traditions, both the plaintiffs and the
defendant referred me to very helpful analyses contained in two Canadian
decisions.21 Having considered that material, and relevant New Zealand authority,22
I concluded:23
In terms of the Evidence Act 2006, the admissibility gateways for traditional,
oral evidence would appear to involve a mixture of rules relating to opinion
and hearsay evidence, and general questions of relevance (probative value).
As a matter of principle, and noting the approaches outlined in the various
cases referred to, I think it would be surprising if appropriate evidence of
oral history was not admissible simply because it did not fit easily within the
concepts of hearsay and opinion evidence as it is most commonly dealt with.

[42]

Having now heard a range of evidence from traditional, including oral,

sources I confirm that view.
[43]

By my assessment, the evidence from the plaintiffs and the Interveners – a

significant part of which was derived from traditional, oral accounts of the collective
histories of whānau, hapu and iwi – was of probative value, albeit deserving of
differing weight. The Crown’s objections at the preliminary hearing to that evidence
were not raised again. That evidence helped me start to better understand the world
of those Māori who were dealing with the New Zealand Company and the Imperial
British Crown in the 1840s. That world was, of course, completely different to the
world of those who represented the Company and the Crown. The differences
between those two worlds were – by common assessment of the witnesses before me
– of such significance as to preclude their being a shared understanding at the time of
the significance of those encounters. As Mr Phillips for Ngāti Rārua put it, for
21
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example, there is no real distinction for Māori between the land (whenua) and the
people (tangata). So how – he asked – could the land be sold?
[44]

Similarly the Crown’s original objection to the admissibility – as proof of the

truth of its contents – of the Mackay Compendium, and other official reports and
published histories, came to nothing at trial. In my ruling of 7 December 2010
I found the Mackay Compendium admissible pursuant to s 129 and also – albeit with
less certainty – pursuant to s 141(2) of the Evidence Act 2006.

Given the

significance of the Mackay Compendium for the plaintiffs and the Interveners, it is
appropriate to record that analysis in a little detail. But first, just what is the Mackay
Compendium?
[45]

Compiled by Alexander Mackay and printed for the Government in New

Zealand by G Didsbury, Government Printer, at Wellington in 1871, the object of the
Mackay Compendium is described in its introduction as follows:
The purchase of land from the Natives of the South Island, and the
settlement of reserves for them, whether effected by the New Zealand
Company or by the Government, have led to the accumulation of a mass of
documents of great value bearing on the original titles of the different
properties acquired for the purposes of European settlement; and it was with
a view to preserve from oblivion transactions which had led to the extinction
of the Native Title over so large an area, that the Native Minister, Mr.
McLean, instructed me to collect and classify papers touching on the subject.
Such a work of reference was rendered all the more necessary from the fact
that the extension of the negotiations, spreading in many cases over a period
of years, necessitated the employment of different officers to conclude, from
time to time, the various portions of a purchase. It was therefore, imperative,
in order to understand each transaction as a whole, to collate the reports and
arrange them in their proper sequence; and this, from the previous state of
the scattered documents, could not be done without difficulty.
Notwithstanding the sparse Native population of the Middle Island, many
obstacles were encountered in reconciling the conflicting interests of
different tribes, and in obtaining, with a clear title the excession of the
extensive tracts of territory required for the use of the in-pouring European
population. The investigation of the Native claims to lands under treat,
involved also the question of the rights of the conquered aboriginal race, as
well as those of the conquering tribes.
The reports of the officers intrusted [sic] with the duties of purchasing land
from the Native owners, together with other papers, will fully explain the
nature of the several negotiations.

[46]

The Mackay Compendium includes narratives produced by Mackay himself,

copies of various deeds of sale of land and of the voluminous official
correspondence which dealt with these issues, together with copies of the various,
and numerous, reports prepared relating to land issues in the South, or Middle,
Island. It is a fascinating document.
[47]

Clearly, however, admissibility is a matter for the Evidence Act 2006.

[48]

Section 129 of that Act provides:
129 Admission of reliable published documents

[49]

(1)

A Judge may, in matters of public history, literature, science, or art,
admit as evidence any published documents that the Judge considers
to be reliable sources of information on the subjects to which they
respectively relate.

(2)

Subpart 1 of Part 2 (which relates to hearsay evidence) and subpart 2
of Part 2 (which relates to opinion evidence and expert evidence) do
not apply to evidence referred to under subsection (1).

Further, s 141(2) of the Evidence Act provides that documents that purport to

have been printed or published by authority of the New Zealand Government or by
the Government Printer are presumed to be what they purport to be and to have been
so printed and published and to have been published on the date on which they
purport to have been published. Section 141(5) goes on to provide that subpart (1)
of Part 2 (relating to hearsay evidence) does not apply “to evidence offered under the
section”.
[50]

At the hearing of the Attorney’s objections in November last year the

plaintiffs relied on those provisions, and especially s 129, to submit that the Mackay
Compendium was to be considered by me as a reliable source of information on the
subjects to which it relates, and admissible as proof of the truth of its contents.
[51]

The Attorney took a more limited view of the admissibility provided by s 129

and s 141. As regards s 129, admissibility for truth of contents was limited, in the
case of the Mackay Compendium, to documents authored by Mackay himself, and
not to the contents of other documents which were simply copied. As regards s 141,
it was Mr Goddard’s submission, in essence, that the section only established the

authenticity of a document. On that basis, where s 141(5) refers to “evidence offered
under the section”, it was essentially referring to the evidence of authenticity
provided by the section, and not to the content of the documents themselves.
[52]

As I observed to similar effect, but somewhat more cautiously, in my ruling

of 7 December, I am now quite satisfied that the admissibility pathways provided by
s 129 and by s 141 are not limited in the manner Mr Goddard submitted.
[53]

As regards s 129, the question for the Judge is whether he or she considers

the relevant documents to be “reliable sources of information on the subjects to
which they respectively relate”. If he or she does, then the document is admissible.
In my view that indicates that, as so admissible, it is admitted not simply as being an
authentic document, but one which may be relied on to support propositions of fact.
Similarly, as regards s 141, I note that pursuant to s 141(2) a document is presumed
to be authentic. Given that, I cannot see how s 141(5) could serve any purpose if it
was limited in the manner Mr Goddard submits. Although not referred to by counsel
in submission (as best as I recall), or by me in my ruling, those findings are I
consider consistent with the analysis of the precursor to s 129, s 42 of the Evidence
Act 1908, in Te Runanga o Muriwhenua Inc v Attorney-General.24
Waitangi Tribunal historical accounts
[54]

In the course of his evidence, Professor Williams observed on at least one

occasion that it needed to be understood that historical accounts produced by
historians for parties bringing their grievances to the Waitangi Tribunal were, and
were expected and understood to be, in part at least, advocacy of those grievances. I
think it is appropriate to record that observation. The Professor makes a similar
observation in his recent book A Simple Nullity.25 I also note that cross-examination
of witnesses for the plaintiffs, Interveners and the Attorney did on occasions reveal
the perhaps not unrelated phenomenon that the views expressed by witnesses in
previous accounts were not necessarily those they had expressed in this case in their

24
25

Te Runanga o Muriwhenua Inc v Attorney-General [1990] 2 NZLR 641 (CA) at 653 ff.
David Williams A Simply Nullity?: The Wi Parata case in New Zealand Law and History
(Auckland University Press, 2011)

evidence-in-chief. In my assessment, those are matters that, at the end of the day, go
to the weight to be given to the evidence of relevant witnesses.
An overview of the evidence before the Court
Oral evidence
[55]

I heard oral evidence over some five weeks. For the plaintiffs, evidence was

provided by:
(a)

Mr Paul Morgan (Paul Te Poa Karoro Morgan) Chairman of Wakatū
and, on his father’s side, of Ngāti Rārua;

(b)

Lynne Stafford, married to the second plaintiff Rore Stafford and,
through that relationship, involved in the affairs of that whānau and of
Wakatū;

(c)

Michael Ingram, the property manager of Wakatū, of Te Ātiawa and
also Te Arawa;

(d)

James Wheeler, Deputy Chairman of Wakatū, of Te Ātiawa;

(e)

Rōpata Taylor, an executive member of Wakatū and, on his father’s
side, of all the four Tainui-Taranaki iwi:

Ngāti Kōata, Ngāti Rārua,

Ngāti Tama, and Te Ātiawa, as well as having connections to the
Kurahaupo iwi Ngāti Apa and Ngāti Kuia.
[56]

Messrs Morgan, Wheeler and Taylor, and Ms Stafford gave their evidence as

members of particular whānau and hapu who today, by their description, hold ahi kā
rights, that is who are tangata whenua, in western Te Tau Ihu. As such, they spoke of
their traditional understanding of the events which formed the basis of the plaintiffs’
claims. They spoke also of the participation by those groups in the Mackay hearings
and of their efforts, over time, to – as Mr Morgan put it – achieve one main
objective: the development of their lands, water and resources “for the benefit of the
owners and ahi kā so that we can live and prosper as a people in accordance with the

vision of our tupuna when they agreed to welcome European settlement”. More
particularly:
(a)

Mr Morgan provided a detailed narrative of the arrival of the TainuiTaranaki iwi in western Te Tau Ihu. He emphasised the significance
of whānau and hapu groupings as the collective groups holding mana
whenua at the particular locations. He spoke of the creation of the Te
Kāhui Ngahuru Trust and the Ngāti Rārua Ātiawa Iwi Trust. In terms
of the overall narrative of the encounters between Europeans and
Māori in western Te Tau Ihu, he described the Motueka area,
including the very significant “Big Wood”, “Te Maatu” near modern
day Motueka, as the “melting pot” for interactions between Māori and
Europeans. This observation is important as it is in that area the
plaintiffs say a significant part of the Diminution occurred when –
responding to pressures on the ground – suburban sections originally
comprising part of the Nelson Tenths Reserves were exchanged for
suburban sections in that area which, although actually occupied by
Māori, had been allocated to settlers, thus avoiding a real source of
tension between Māori and those settlers.

(b)

Ms Stafford’s evidence spoke of the history of her husband Rory
Stafford’s involvement in the affairs of Wakatū and the broader issues
relating to the Nelson Tenths Reserves.

(c)

Michael Ingram, Property Manager of Wakatū, provided detailed
evidence which compared the land transferred to Wakatū in 1977 with
the original Nelson Tenths Reserves.

(d)

Mr Wheeler’s evidence related to the interests of his whānau at
Motueka, particularly as coming through his great-grandmother and
his grandmother, not only relating to the whānau’s interests in the
Nelson Tenths Reserves, but also to their individualised entitlements
to occupation reserve land;

(e)

Mr Rōpata Taylor’s own whakapapa links show the close
interrelationships between all iwi groups in Te Tau Ihu, which makes
these matters so complex. That complexity is, in my view, reflected
by the fact that the Taylor whānau brought a claim in that capacity to
the Waitangi Tribunal regarding land that had been vested in Wakatū.
To emphasise the importance of whānau and hapu as tangata whenua,
Mr Taylor’s evidence covered the history of his own family as they
had, over time, lived at various places in Te Tau Ihu, and – in that
narrative – the importance of the Pounamu Pā at Motueka and of
Marahau for them. There, as in other areas, lands originally selected
as part of the Nelson Tenths Reserves were later designated as
occupation reserves for his family.

[57]

Professor David Williams gave expert evidence in his capacity as a professor

of law and an eminent legal historian.
[58]

Dr John and Hillary Mitchell, who have made their life’s work the history of

the tangata whenua of Te Tau Ihu, gave evidence, particularly on the question of who
held the customary interests in land throughout the relevant period. They also
undertook considerable new analysis of the lists prepared for the purposes of the
Mackay Decision. Dr John Mitchell is of Ngāti Tama and Te Ātiawa.
[59]

For the Interveners Ngāti Kōata and Ngāti Rārua, evidence was given by:
(a)

Roma Hippolite, a member of Ngāti Kōata and chairperson of Tainui
Taranaki Ltd and a “very small shareholder” (his own description) in
Wakatū;

[60]

(b)

Lorraine Eade of Ngāti Rārua; and

(c)

Arthur Phillips of Ngāti Rārua

Mr Hippolite’s evidence acknowledged Ngāti Kōata’s general support for the

merits of the claims the plaintiffs advance.

At the same time, however, he

emphasised Ngāti Kōata’s early arrival in Te Tau Ihu – relative to the other Tainui-

Taranaki iwi, in terms of a tuku – or gift or pledge – of land from Tutepourangi to
Ngāti Kōata following the Waiorua battle on Kapiti in the mid 1820s. Importantly,
he emphasised the role of iwi then and now as the proper representatives of the
people and that, in contrast, Wakatū was a legal entity which represented a sub group
of entitled people as regards their individualised interests in land which had
originally comprised part of the Nelson Tenths Reserves.
[61]

Mrs Eade spoke of her involvement in the Ngāti Rārua iwi trust and of her

understanding of the history of the claims made to the Waitangi Tribunal arising out
of events in Te Tau Ihu. She expressed some views on the tension between the
individualised title recognised by law as a result of the Mackay Decisions and
subsequent actions, and the traditional communal, or collective, title that hapu and
iwi leaders had had the responsibility to look after for the people.
[62]

Mr Phillips set out aspects of the Ngāti Rārua traditional historical accounts.

[63]

As matters transpired, witnesses who had provided statements of evidence for

the purpose of the intervention applications, and who had been intended to give
evidence before me, did not do so. As I understood matters, that reflected tensions
and sensitivities within and between the various parties to this litigation.
[64]

For the Crown, evidence was given by three historian witnesses:
(a)

Dr Ashley Gould, who had written a report on the New Zealand
Company for the Waitangi Tribunal’s Te Tau Ihu inquiry.

(b)

Mr James Parker, who is senior historical researcher at the Crown Law
Office and who provided a comprehensive brief recording, in great
detail, the history of the land comprising the Nelson Tenths Reserves.

(c)
[65]

Professor Alan Ward, another pre-eminent legal historian.

The transcript of that evidence runs to some 1,900 pages, noting that the

transcript does not include the briefs as read, albeit generally only in part and then in
a summarised form.

[66]

In this overview I have endeavoured to give something of the flavour of the

evidence I heard, particularly from the plaintiffs’ and the Interveners’ witnesses.
Towards the end of the case, Mr Castle for Ngāti Kōata and Ngāti Rārua asked that I
take care to properly record the traditional history that had been put in evidence
before me. I say at once that I have not tried to do so. Such a task is simply beyond
the scope of this judgment. It has already been done or at least attempted by the
Waitangi Tribunal, a body with far more expertise than me. But no disrespect should
be taken from my decision not to do so. I have, however, endeavoured to capture the
gist of that evidence and to reflect it in my discussion of the issues raised by this
case. In doing so, I consciously decided not to refer by name to anyone other than
the witnesses themselves. Much of the traditional evidence I heard was, of course,
concerned with important persons whose names today carry, by mere mention, much
knowledge, history and significance. I decided, however, not to refer to such persons
by name as, inevitably, I would have been able to refer to some only, and not all.
Documentary evidence
[67]

By the end of the case, the common bundle comprised some

30 (approximately) Eastlight folder equivalents. I was provided with a map book
that included copies of over 30 original, or parts of original, survey maps dating back
to the earliest days of the Nelson settlement. Many of these are, in their own right,
works of considerable artistic merit, to say nothing of their historical value. I was, in
addition, referred to the three volume Te Tau Ihu report of the Waitangi Tribunal, that
Tribunal’s Te Whanganui a Tara me ona Takiwa (Wellington District) report, the
three volume history of Te Tau Ihu prepared by Hillary and John Mitchell, and
Edward Jerningham’s work of diary and propaganda, Adventure in New Zealand.
[68]

I have already mentioned the range of previous inquiries. The narratives and

findings of those inquiries were included in the common bundle, and were referred
to by many of the witnesses from time to time.
[69]

The Interveners also provided the Court with material of particular

significance to a proper understanding of their histories generally, and more
specifically their role in these matters. Ngāti Rārua lent to the Court the taonga

which is their copy of the Mackay Compendium. Ngāti Rārua also produced taonga
comprising the written manuscripts of Tinirau Piripi (Uncle Tinni as he is known to
Ngāti Rārua) which record efforts of Ngāti Rārua in the 1920s to address the issue of
the Nelson Tenths, and the “Red Book’ authored by Mr Arthur Phillips and others
recording Ngāti Rārua’s history more generally.
[70]

I acknowledge all those sources of information and evidence.

[71]

A statement of agreed facts prepared by the Crown in consultation with the

plaintiffs became a most helpful document.

It set out the commonly accepted

narrative of the complicated interwoven events in England and in New Zealand from
April 1839 onwards to Mackay’s Decisions in 1893.
[72]

More than a little overwhelmed by that vast range of information and

evidence, I asked the plaintiffs and the defendant to separately nominate what they
considered to be the 20 most important documents from the historic record.
Appendix I to this judgment sets out those lists. As can be seen, there was a
considerable degree of commonality, the combined “Top Twenty” containing some
30 documents. As the plaintiffs submitted in closing, and for the purposes of this
case and with one or two notable exceptions, most of the facts I need to consider are
recorded in that statement of agreed facts and the combined “Top Twenty”
documents, to which I have just referred.
[73]

Against that background, I will now record what I consider to be the relevant

factual context for the claims the plaintiffs advance in this case.
The factual context

The tangata whenua of western Te Tau Ihu in 1839 and the immediately
succeeding years

[74]

I heard a great deal of evidence on the related questions of who were the

tangata whenua of Te Tau Ihu in the period 1839 to 1845 and of the origins, and
significance today, of the lists of the beneficial owners of the Nelson Tenths

Reserves produced in 1892, 1893 and 1895 for the purposes of the Mackay
Decisions.
[75]

The traditional evidence from witnesses for both the plaintiffs and the Tainui-

Taranaki Interveners provided me with an understanding of the significance of the
various migrations, or heke, of the 1820s and 1830s undertaken by the TainuiTaranaki people which brought them to western Te Tau Ihu. As explained to me,
Ngāti Kōata, Ngāti Rārua, Ngāti Tama, and Te Ātiawa did not move to Te Tau Ihu en
masse. Rather particular whānau and hapu, or sections of particular whānau and
hapu, from those iwi settled in a staged series of heke, with land allocated in various
locations as different groups arrived.

They acquired customary title through a

combination of take raupatu (conquest), take tuku (gift)) and take ahi kā roa (keeping
the fires alight, occupation) and in other recognised traditional ways.
[76]

The Mitchell’s more detailed evidence was that by 1839 the pattern of mana

whenua in Te Tau Ihu was dictated by the pattern of settlement, in which each kainga
(village) was established around a chief or chiefs and each kainga was home to
extended whānau, with most residents at each kainga related to the chief by blood or
marriage. The whānau or hapu (an extended whānau or cluster of whānau could
equally be described as a hapu) tended to establish themselves at locations where
their neighbouring communities were relatives and/or close allies.
[77]

Thus, whilst it was true that Ngāti Kōata, Ngāti Rārua, Ngāti Tama and Te

Ātiawa were the iwi who held mana whenua in the Nelson settlement district in the
early 1840s (and still do), it was important to recognise that not all whānau and hapu
of those iwi had those mana whenua rights and responsibilities. For example, in
Motueka not all Te Ātiawa and Ngāti Rārua whānau had mana whenua rights and
responsibilities there, as the Ngāti Rārua-Atiawa Iwi Trust example illustrates.26
Conversely, there were Te Ātiawa people from Motueka, such as Mr Taylor, who had

26

The Ngāti Rarua-Atiawa Iwi Trust was established by empowering legislation of the same name
to receive lands comprising assets of the Whakarewa School Trust Board, a significant part of
which had originated as Nelson Tenths Reserves. That it was the Ngāti-Rarua-Atiawa Iwi Trust
that received those lands in 1993, and more specifically descendants of members of those iwi
whose names were listed in the list prepared for the Mackay Decisions, reflected that pattern of
settlement and manawhenua rights.

no cultural affiliation or ahi kā rights or responsibilities to Waikawa in eastern Te Tau
Ihu.
[78]

The Mitchells also gave evidence that, in western Te Tau Ihu, the Company –

following Captain Arthur Wakefield’s arrival in 1842 – and the Crown – in the
person of Spain in 1845 – dealt exclusively with chiefs and others affiliated with
Ngāti Kōata, Ngāti Rārua, Ngāti Tama, and Te Ātiawa who had conquered and
occupied the Nelson settlement land. That evidence was not seriously challenged by
Crown witnesses.
[79]

For the plaintiffs and the Tainui-Taranaki Interveners, the position was that

those people were the tangata whenua, and not the conquered and displaced
Kurahaupo iwi.
[80]

At the end of oral argument I asked the parties to provide me with an

overview of Māori occupation within western Te Tau Ihu from Rangitoto west by
reference to location and iwi/hapu affiliation. As a result I was provided by the
plaintiffs and the defendant with a list, which appears as Appendix 2 to this
judgment. As can be seen, hapu and whānau of those four iwi were living at
locations throughout that area. The basis of the preparation of that table is reflected
in notes I have appended, which formed part of the minute in which that table was
provided to me. That list had not been confirmed by counsel for the iwi Interveners
at the time it was filed. They were, however, to file a further memorandum if
required. They did not do so.
[81]

More specifically the plaintiffs’ case – as to the people for whose benefit the

express trust of the Nelson Tenths was established – was based on Mackay’s (1892
and 1893 Māori Land Court) Decisions.
[82]

In his 1892 decision Mackay – in response to an application by the Public

Trustee under s 16 of the Native Reserves Act 1892 – first identified the hapu whose
members were beneficially entitled to “the New Zealand Company’s Sections situate
in the City of Nelson and the suburban Districts of Moutere and Motueka”, and the
respective interests of those hapu. Mackay determined that the Ngāti Kōata, Ngāti
Rārua, Ngāti Tama, and Te Ātiawa hapu held customary sway in western Te Tau Ihu.

Ngāti Toa did not as, though a conqueror, they had not occupied and cultivated there,
but rather at Cloudy Bay and Pelorus. Ngāti Kuia and Rangitane did not, as their
rights had been “entirely extinguished” by the conquest by Te Rauparaha and his
allies. Having made that determination, Mackay requested the four hapu to furnish
lists of the persons being “the survivors of the Vendors, including those who are
deceased” so that the identity of individual owners and their proportionate shares
could be determined. Ultimately three separate lists were prepared in 1892, 1893 –
incorporated into Mackay’s Decision of that year – and 1895. Mackay’s second
judgment in 1893, at least as provided to me,27 appeared to have used the 1893 list to
enumerate individual beneficial owners and their proportionate shares.

But, as

matters transpired, it was the 1895 list, containing 254 names, that in the words of
the Mitchells:
... became the starting point for all subsequent determinations of succession,
first to validate the genealogical claim, and then to calculate the successors’
proportionate interest.
Since 1977, when ownership of the Nelson Tenths estate and the
administration of the register of the Nelson Tenths Reserves owners
transferred from the Māori Trustee to Wakatū Incorporation, the 1895 List of
285 names and their proportionate interests still stands, and will always
stand, as the basis for determining succession to individual shareholdings in
the Incorporation. The proportionate shareholdings of whānau trusts,
established to represent some collectives of shareholders in Wakatū
Incorporation, is similarly determined by the individual proportionate
interests of the trust beneficiaries.

[83]

Those matters were of considerable importance given the way the plaintiffs

originally articulated their express trust claim, namely that pursuant to that trust,
beneficial ownership of the Nelson Tenths Reserves vested in 1845 in individual
beneficiaries as private individualised property, rather than as collective or
customary property. It was therefore necessary for the plaintiffs to establish that, at
least as recorded in the 1895 list, the 254 tupuna were all those individual beneficial
owners. As already noted, as finally articulated, the trust of the Nelson Tenths was
said to involve land being held as a permanent endowment on discretionary trusts for
the benefit of those whānau and hapu of Ngāti Kōata, Ngāti Rārua, Ngāti Tama and
Te Ātiawa who held mana whenua over land sold to the New Zealand Company in
27

The Mitchells in their evidence questioned whether Mackay had attached to his 1893 judgment
a list of individual beneficial owners and their proportionate entitlements. The copy of that
judgment included in the “Top Twenty” appeared to do so.

western Te Tau Ihu as recognised and validated by Spain’s 1845 Crown Grant. The
question, therefore, of certainty as regards the identity of individual beneficial
owners of vested, proportionate shares, largely fell away. In my view, and as I think
was accepted, if it was good enough for the New Zealand Company or the Crown to
acquire the land in question from the traditional owners pursuant to transactions in
the late 1830s and early 1840s, then by the same token a discretionary trust could in
principle be created for that class of persons as regards part of the land so conveyed.
The question became whether the plaintiffs had established that was, as a matter of
fact and law, what the Crown had done. Much of the very detailed evidence of hapu
and iwi membership became, in that context, of considerably less relevance than had
at one point appeared to be the case.
[84]

None of this evidence, therefore, would have been especially controversial in

this case were it not for one matter. That is, findings of the Waitangi Tribunal in its
Te Tau Ihu o te Waka a Maui report on the question of customary rights in western
Te Tau Ihu are, amongst the parties to this litigation at least, controversial. As
relevant, and very much in summary, the Tribunal at 9.6.3(2)(e) concluded:
It follows ... that we consider that Ngāti Rārua, Ngāti Tama, Te Ātiawa, and
Ngāti Kōata had the strongest customary interests as at 1844. The rights of
the first three tribes were based on take raupatu, followed by itinerant
resource use, residence, and cultivation, and by the beginnings of
intermarriage with the defeated peoples and the burial of placenta and the
dead in the land. The rights of Ngāti Kōata were derived from take tuku, and
from itinerant resource use, occasional residence in the company lands,
intermarriage, and burial of the placenta and the dead in the land.
The Kurahaupo tribes had surviving rights despite their defeat, and the
potential for them to recover and strengthen with every year ... Their right to
continue peacefully recovering from the ‘conquest’ was, as with the Ngāti
Toa right to take up ahi ka, foreclosed by the Spain decision of 1844 and the
Crown grants of 1845 and 1848.

[85]

I cannot, as a matter of history or customary law, resolve the debates that that

finding has engendered. What I can say, however, is that on the basis (I emphasise)
of the evidence presented to me, I consider that whatever the traditional rights or
wrongs of that approach may have been, the New Zealand Company and the Crown
as a fact dealt with whānau and hapu of the four Tainui-Taranaki iwi Ngāti Kōata,
Ngāti Rārua, Ngāti Tama, and Te Ātiawa, when land for the Nelson settlement was
acquired. Accordingly, if a private law trust was established for Māori on whose

behalf that land had been “sold” to the New Zealand Company in the early 1840s,
then it was those Māori who – as a matter of private law at the time and as “vendors”
– would have been the beneficiaries of any such trust.
1839-1856: The creation of the Nelson Tenths Reserves

[86]

The plaintiffs’ case focuses on what they describe as the crystallising effect of

the 1845 Crown Grant: that is, in the context of Company and Crown commitments
to Māori of western Te Tau Ihu made during and since Colonel Wakefield’s first
encounters with Māori in the Cook Strait area in 1839, the 1845 Crown Grant
established the (private law) trusts of the Nelson Tenths. Irrespective of the legal
characterisation of these events, by 1856 – when the first native reserves legislation
was passed28 – reserves had been created in Nelson/Wakatū, and the wider western
Te Tau Ihu area, which then and since have been known as the Nelson Tenths
Reserves. Those reserves are, again as a matter of fact and whether or not a trust
ever came into existence, clearly traceable to the place of reserves in the New
Zealand Company’s colonising plans. I will set out the narrative of those matters –
as relevant to this case – under three subheadings:
(a)

the origins of the Company’s plans for reserves;

(b)

the origins and significance of the 1845 Crown Grant; and

(c)

the Nelson Tenths Reserves from 1845 to 1856.

The origins of the Company’s plans for reserves
[87]

By the time the Tory set sail for Cook Strait in May 1839, plans to settle

New Zealand had been afoot for some time. From the outset, the creation of reserves
for Māori were a key element of those plans. The concept of reserves was not new.
Reserves had featured in many of the British Empire’s colonising activities. But the
Company’s tenths scheme can be seen as deriving from the ideas of the
Reverend Montague Hawtrey, a humanitarian supporter of systematic colonisation.
28

The Native Reserves Act 1856. An earlier attempt at legislation in this area, the Native Trust
Ordinance 1844, never came into force.

Hawtrey argued for making indigenous peoples “equal in the field” with the
colonists.

Land would be reserved for the chiefs and their families.

The

interspersing of those landholdings among settler holdings was crucial. Hawtrey
appears to have envisaged that title would descend by primogeniture and that a
Māori upper class would emerge alongside landed settlers.
[88]

Edward Gibbon Wakefield’s 1837 treatise, The British Colonisation of New

Zealand, Being an Account of the Principles, Objects and Plans of the New Zealand
Association, recorded and drew on those views.

In their 1838 Bill for the

Provisional Government of British Settlements in the Islands of New Zealand (The
Baring Bill), Francis Baring and Sir George Sinclair record an early expression of
the then New Zealand Association’s colonising ambitions. In very broad terms,
members of the New Zealand Association would be vested as Commissioners with
powers of government in New Zealand.

Clause 29 of that bill, in Jellicoe’s

description “opposed by the Ministry and thrown out in the House of Commons by a
large majority”, provided for the Company to create reserves of land for natives
because it was desirable:
... that the former native owners of lands within ceded territories should
continue to possess landed property within British settlements, in order that
they may preserve in civilized life a relative superiority of condition over the
lower orders of inhabitants of the native race.

Such lands were, clause 29 went on to provide, to:
be held on such trusts for such native owners as aforesaid, and their families
and descendents, by such persons, and in such manner, for their or some of
their behalf, as the said Commissioners, with the approbation of the said
Protector of the native inhabitants, shall from time to time direct.

[89]

Those ideas found expression, as indicated at the outset of this judgment, in

the New Zealand Company’s instructions to Colonel William Wakefield on his
departure for New Zealand. In those instructions the Company acknowledged that
Māori would benefit little, if at all, from either of their initial sales of land to, or first
contacts with, settlers. Indeed, those instructions note “If the advantage of the
natives alone were consulted, it would be better, perhaps, that they should remain for
ever the savages that they are”. Moreover, the land to be acquired from Māori was,
before the economic impact of colonisation, worth nothing more than a trifle. The

Company did not therefore take much account of the “utter inadequacy” – in terms
of English notions of the value of land – of what it might pay for that land. But the
Company also recognised that the native owners faced a real danger from disposing
of that, albeit at that point “worthless”, land:
The danger to which they are exposed, and which they cannot well foresee,
is that of finding themselves entirely without landed property, and therefore
without consideration, in the midst of a society where, through immigration
and settlement, land has become a valuable property. Absolutely they would
suffer little or nothing from having parted with land which they do not use
and cannot exchange; but relatively they would suffer a great deal,
inasmuch as their social position would be very inferior to that of the race
who had settled amongst them, and given value to their now worthless
territory.

[90]

To avoid that danger, Wakefield was instructed to reserve one-tenth of the

territory ceded to him to be held by the Company in trust “for the future benefit of
the chief families of the tribe”. The Company’s expectation was that pursuant to
those arrangements:
Wherever a settlement is formed, therefore, the chief native families of the
tribe will have every motive for embracing a civilised mode of life. Instead
of a barren possession with which they have parted, they will have property
in land intermixed with the property of civilized and industrious settlers, and
made really valuable by that circumstance. And they will thus possess the
means, and an essential means, of preserving in the midst of a civilized
community, the same degree of relative consideration and superiority as they
now enjoy in their own tribe.

[91]

Evidence to the 1840 Select Committee Inquiry on New Zealand in London

throws further light of the Company’s scheme for reserves. Wakefield’s evidence
was that the Company had determined that it would reserve a portion equal to onetenth of all the land they should acquire for the native families, that this was to be
fully explained to Māori before any purchases were made, and that this was
conceived to be the only true consideration for the land. The purchase-goods made
over were, therefore, a merely nominal price compared to the tenths, which was the
true purchase-money for the land. Wakefield’s evidence was that that a trust was
necessary because, in his view, Māori would be incapable of retaining the reserves if
left to their own devices, as this extract from the Committee’s proceedings shows:
Mr Hindley. How do you appropriate the land-orders to particular natives? –
They are not appropriated to particular natives; they are reserved for the
benefit of the principal chiefs, and of their families. They are not yet even

placed in trust, because the information before the company as to the state of
the natives is so meagre, that they are unable at present to define the trusts;
but they have held some communication with gentlemen who take a
particular interest in the subject, the committee of the Aborigines society;
and they have intimated to them, that as soon as they have better information
as to the state of the natives in those particular parts, they will be prepared to
confer with them, for the purpose of devising some proper trusts, which shall
retain these lands for the benefit of the natives; because, if they were
appropriated to the natives at once, as their private property, they would be
parted with in grog-shops and other places in a month. They would be
purchased from the natives just as immense tracts of land have always been
purchased from the natives, for merely nominal sums.

[92]

At p 14 of his report, Jellicoe records the following exchanges at the Select

Committee:
In reply to a question from Mr. E. Buller as to what security there was that
the Natives would have the benefit of it, Mr. Wakefield said,─
“There is no security at present, because the Government had hitherto
refused to let law be established in New Zealand, so that it is impossible
to execute a trust. The Company are very desirous of placing this land
in trust for the benefit of the Natives. If it placed the property at once at
their disposal, they would sell it for a trifle. It became, therefore,
necessary to create a permanent trust. That the Company will do as
soon as they possibly can, and in the meantime they have appointed a
Commissioner, whom they have sent out for the purpose of preserving,
letting, and taking care of these lands.”

The witness, being asked to define the form of land order issued by the
Company to purchasers, stated─
“It was an order by the Company upon its Surveyor-General to award to
the holders of that land order so many acres of land, signed by three
directors and the secretary. The priority of choice was determined by
lot, and the Natives’ sections were drawn for like others; and, as they
were not present, an officer of the Company drew for them. The first
number drawn for the Natives was No. 7, consequently the officer of the
Company in the colony would have the seventh choice as respects both
the town and country lands for the Natives.”

Mr. Ward, the Secretary of the Company, in reply to a question from the
Committee, said,─
“It was not proposed that the Natives should take possession of the tenth
reserved for them on the land being surveyed, but that trustees would be
appointed to hold it for the inalienable use of the Natives, the proceeds
to be applied for the benefit of those Natives who had surrendered the
lands. The Company had already appointed a gentleman to go out and
take upon himself the management and control of those lands; to secure
the land, and to do what may be necessary for clearing and looking after
it, and managing it for the benefit of the Natives.”

[93]

The Company’s intentions were recorded again in October 1840 when the

Company despatched its Commissioner for reserved lands, Edmund Halswell, to

New Zealand. Halswell’s instructions of 10 October describe the Company’s tenths
scheme, in terms of the sections by then reserved for Māori in the Wellington survey
plans. Halswell’s job, until the scheme could be given effect to, was to preserve the
reserved lands, collect information for the Company and to take into his serious
consideration:
the existing wants of the native race, and to point out those objects to which,
in your judgment, the revenues of the reserves may be most fitly
appropriated, to the end of promoting the moral and physical well-being of
the native chiefs, their families and followers, to the utmost extent that the
means will admit of.

[94]

Thus it seems relatively clear that the scheme for reserves was an important

feature of the Company’s plans for the colonisation of New Zealand. In general
terms, it aimed at ensuring that Māori, or at least some of them, would over time
rank in the colony equally with the land-holding settlers. Some form of trust or other
appropriate arrangement – probably established by statute – was considered as being
necessary to ensure that the lands so set aside could not be disposed of by Māori to
their disadvantage. The full details of the scheme would – it seems quite clear –
need to be worked out over time.
The 1845 Crown Grant

[95]

The origins of the 1845 Crown Grant can be found in a relatively early

exchange between the Imperial Government and the Company. In April 1839 the
Marquis of Normanby, then Secretary of State for the Colonies, was advised of
Colonel Wakefield’s proximate departure for New Zealand. The Secretary was asked
to provide letters of recommendation to the Governors of New South Wales and Van
Dieman’s Land. He declined. In doing so in a letter of 1 May 1839, written on his
behalf, surprise was expressed at the Company’s proposal to establish a system of
government in New Zealand independent of the British Crown. The letter observed
that if, as was by then probable, the Queen took measures to obtain sovereignty over
New Zealand, no pledge could be given that any purported acquisition of land by the
Company would be recognised.

Rather, it was probable that application to

Parliament would be necessary for such proprietary rights as might thus be acquired

by private parties to be vested in the Crown, with equitable compensation to those
private parties as might appear expedient. Notwithstanding, Wakefield sailed.
[96]

Colonel Wakefield arrived in the Cook Strait area in August 1839.

He

proceeded to treat with local Māori on behalf of the New Zealand Company. On
27 September he entered into a deed with chiefs at Port Nicholson to acquire land in
the immediate vicinity of the harbour, and beyond, in exchange for guns, gunpowder,
shot, blankets, tobacco and the like.

Reflecting his instructions, Wakefield

covenanted to those chiefs in that deed that:
…a portion of the land ceded by them, equal to one-tenth part of the whole,
will be reserved by the said Governors, Directors, and Shareholders of the
New Zealand Land Company of London, their heirs, administrators, and
assigns, and held in trust by them for the future benefit of the said chiefs,
their families, and heirs for ever.

[97]

On 25 October and 8 November 1839 Wakefield entered into deeds with

Ngāti Toa chiefs at Kapiti and Te Ātiawa chiefs at Queen Charlotte Sound
respectively to acquire on broadly similar terms their respective interests in some
20 million acres of land in the southern North Island and the northern South Island –
including the areas that subsequently became the Nelson settlement. Provided in
exchange, again, were guns, powder, shot, blankets, tobacco and the like. In each of
those deeds, Wakefield covenanted that:
…a portion of the land ceded by them, suitable and sufficient for the
residence and proper maintenance of the said chiefs, their tribes, and
families, will be reserved by the said Governors and Directors, and
Shareholders of the New Zealand Land Company, of London, and held in
trust by them for the future benefit of the said chiefs, their families, tribes,
and successors, for ever.

[98]

The Kapiti and Queen Charlotte deeds did not, therefore, as had the Port

Nicholson Deed, contain a specific “tenths” clause. Deeds entered into by Wakefield
in February 1840, acquiring land for the settlement in New Plymouth, did. It seems
likely, however, that the concept of tenths reserves was discussed in some way at the
time those Kapiti and Queen Charlotte deeds were signed.

[99]

The Crown’s subsequent, and somewhat reluctant, acquisition of sovereignty

over part of New Zealand through the Treaty of Waitangi in February 1840,29 and
with it the arrival in New Zealand of the Crown’s right of pre-emption, raised the
immediate issue of the status of those 1839 land purchases. Lieutenant Governor
Hobson’s August 1839 instructions and his 30 January 1840 proclamation provided
that the Crown would not recognise earlier purchases of land unless confirmed by
the Crown.
[100] Colonel Wakefield and the Tory were followed south in September 1839 by
the six vessels which made up the Company’s first despatch of settlers to its
proposed settlement at Port Nicholson.

The Company’s colonists arrived in

Wellington in early 1840 to take up land “acquired” by the Company. By 14 August
1840 town acre sections, including those reserved for Māori, had been selected.30
[101] In London, in late November 1840, the Colonial Office and the Company
reached an agreement (“the 1840 Agreement”) to provide for the incorporation of the
Company and to deal with the Company’s pre-1840 land purchases.

Professor

Williams and Dr Gould agreed that the 1840 Agreement was essentially a political
compact. The essence of the arrangement was that the Company would receive a
Charter together with land grants based on the Company’s expenditure on its
settlement enterprise. The Company agreed it would not otherwise rely on its earlier
purported purchases to request grants from the Crown. Key terms include:
(a)

Clause 4, which set out the formula that four acres would be granted to
the New Zealand Company for every pound spent on colonisation;

29

30

Professor Williams’ evidence was that the immediate reason for Lieutenant Governor Hobson’s
proclamations of British sovereignty on 21 May 1840 was because he had just learned that New
Zealand Company settlers at Port Nicholson had elected a council, enacted laws and appointed
magistrates for the settlement. Hobson considered the settlers’ actions tantamount to high
treason and in defiance of Her Majesty the Queen’s authority over all British subjects.
The Company’s scheme worked in the following way: a prospectus was distributed in London.
Subscribers to the prospectus “bought” land that the Company had yet to acquire. The Company
subsequently acquired land in New Zealand, and surveyed it. The land that had been “bought”
pursuant to subscriptions under the prospectus was then allocated, represented at that stage by
land orders issued by the Company, to subscribers on the basis of an order of ballot determined
in London. In that ballot, ballot choices – equivalent to the sections to be reserved for Māori –
were exercised by an officer of the Company. Thus, for example, the person who drew no. 1 in
the ballot had the first choice of the sections, and so on through the lots.

(b)

Clauses 5 and 6, which provided that the land to be assigned, would be
in that part of the colony in which their settlement had been formed and
to which they had laid claim by virtue of contracts with the natives, and
that such tracts would be situated at or in the neighbourhood of Port
Nicholson or New Plymouth, and not collectively amount to more than
160,000 acres; and

(c)

Clause 11 which stated that the New Zealand Company would forego
and disclaim all title, or pretence of title, to any lands purchased or
acquired by them in New Zealand, other than the lands so to be granted
to them as aforesaid.

[102] The plaintiffs’ claim relies heavily on clause 13, which provides:
It being also understood that the Company had entered into engagements for
the reservation of certain lands for the benefit of the Natives, it is agreed
that, in respect of all the lands so to be granted to the Company as aforesaid,
reservations of such lands shall be made for the benefit of the Natives by Her
Majesty’s Government, in fulfilment of, and according to the tenor of, such
stipulations; the Government reserving to themselves, in respect of all other
lands, to make such arrangements as to them shall seem just and expedient
for the benefit of the Natives.

[103] As will be seen, the plaintiffs argue – by reference to clause 13 – that when in
the 1845 Grant the Crown did reserve land for Māori in the Nelson area, it was doing
so “in fulfilment of, and according to the tenor of”, the Company’s stipulation that
one-tenth of all land ceded to it would be held in trust for local Māori forever. It is
in that way, the plaintiffs argue, that the 1845 Grant “crystallised” the trusts of the
Nelson Tenths.
[104] The 1840 Agreement taken by itself indicates that, depending on the extent to
which the Company established “qualifying expenditure”, it would be granted land
in New Zealand for the Port Nicholson and New Plymouth settlements.
Notwithstanding that, in December 1840 the Colonial Office informed the Company
that its claims to land would also have to be investigated by Commissioners. In
London, on 20 February 1841, William Spain was appointed a Commissioner to
investigate land taken in New Zealand. He arrived in New Zealand in December that
year.

[105] From early 1841 onwards, the New Zealand Company promoted and effected
the establishment of its second settlement.

As provided in the Company’s

15 February 1841 prospectus, that settlement, whose location at that time had not
been determined, would comprise 201,000 acres divided into 1,000 allotments of
201 acres each. Each allotment comprised three sections:
(a)

a one acre town section;

(b)

a 50 acre accommodation section; and

(c)

a 150 acre rural section.

[106] Allotments were offered for sale at £300. In exchange, each purchaser was to
receive separate land orders for their town, accommodation and rural sections. As
with the Wellington settlement, those sections were to be chosen “in the place of
settlement” once the requisite surveys and plans had been completed. Ballots held in
London would determine the order of choice.
[107] The prospectus further provided in clause 7:
The Company engages, subject to an arrangement with Her Majesty’s
Government, to add to the 201,000 acres offered for sale, a quantity equal to
one-tenth thereof as native reserves so that the quantity of land so
appropriated will in fact consist of 221,100 acres, and the town of 1,100
acres. The plan of the native reserves in the First Settlement will be
followed, unless the regulations of Her Majesty’s Government, or any
unforeseen difficulty, should prevent its adoption.

[108] In April 1841, Captain Arthur Wakefield R.N. led the Company expedition to
New Zealand to select the site for the second settlement. He arrived in Nelson
Haven, via Port Nicholson and Astrolabe Roadsteads, on the Arrow on 1 November
1841, and chose Wakatū – known today as Nelson – as that site. With him was
Frederick Tuckett, the Company’s Chief Surveyor for the Nelson settlement. At a
hui at Kaiteretere, and at meetings at other places, Captain Wakefield – aware of the
terms of Hobson’s proclamations – advised local Māori he would be taking
possession of land by virtue of Colonel Wakefield’s 1839 Kapiti and Queen
Charlotte Sound dealings.

But he also provided those Māori with presents,

particularly guns, tobacco and blankets, no doubt at least to facilitate that process.
Based on oral tradition, Mr Morgan confirmed that at the hui at Kaiteretere Māori

had been in favour of Europeans coming to settle amongst them, and had spoken of
where they could and could not live. Māori had been attracted to the proposition of
Pākehā coming to live amongst them and the benefits they would derive from that as
described by Captain Wakefield and others. Arising out of those encounters was a
knowledge of the benefits promised to them – including as represented by the Nelson
Tenths Reserves – that were never provided. That knowledge was embedded in their
collective memory.
[109] The evidence was that local Te Tau Ihu Māori would by then have been well
aware of the arrival of settlers at Port Nicholson, and may also have experienced the
economic impact of that. As I listened to the evidence, not only from the historians
but also from the iwi witnesses, my impression was that Māori participated willingly
– albeit bounded by their own world view, just as the Company’s representatives and
settlers were bounded by theirs – in anticipation that mutual benefit would be
derived from the presence of settlers in their region. There was, for example,
evidence that, anticipating the arrival of settlers, houses were built that might be
rented to these new arrivals. As Professor Williams put it in his written brief:
If one looks at the meetings that took place between the NZ Company and
the rangatira of the resident families during this period from a tikanga Māori
perspective, then it would seem highly likely that reciprocal and balanced
exchanges had taken place, that there was a welcoming of the settlers and a
bestowing of rights and responsibilities for using land in a non-exclusive and
beneficial manner.

[110] Views before me differed as to whether or not the Company’s tenths scheme
was referred to in those dealings, the plaintiffs saying that was likely, the Crown
doubting that. The historic record is not clear, but given the prominence of the tenths
scheme it seems to me more likely than not that that scheme was mentioned. That
conclusion is supported by Dr Gould’s evidence, under cross-examination by
Mr Brown, by Captain Arthur Wakefield’s diary, and by another Company surveyor,
Mr Stephens, in a letter to his mother of 15 January 1843 referring to a discussion
with a local rangātira in May 1842. Certainly questions put to a Ngāti Rārua chief
during Spain’s inquiry in 1845 suggest the reserves scheme had been explained, or at
least that Colonel Wakefield thought it had been. Be that as it may, I am not at all
sure it matters who is right. As the plaintiffs put it – fairly I think – the clearest

evidence of what the Company intended was the allocation of “tenths” sections to
Māori in the selection of the Nelson town and suburban sections later that year.
[111] Second settlement settlers, having sailed from England in September and
October of 1841, began arriving in Nelson from 1 February 1842 onwards.

In

Appendix 3 I set out, without the relevant references, a table listing the number of
settlers present in Nelson in each of the years 1844 to 1848 to give some sense of the
size of the Nelson settlement and of the numbers of settlers on the ground. That
information was provided to me in the post trial minute along with the information
as to the identity and locations of the iwi/hapu residents of western Te Tau Ihu in the
same period which appears as Appendix 2.
[112] When the settlers arrived Tuckett and his surveyors had been at work for
some time. By April, the survey of the 1,100 Nelson town sections was complete,
establishing the layout of the City of Nelson as we know it today. Selection by ballot
took place. Henry Thompson, who since February or March was Nelson’s Police
Magistrate, Postmaster, Sub-Protector of Aborigines, and Collector of Customs,
exercised the selection rights that had been awarded for the 100 town sections to be
reserved for Māori in the ballot held in London. All this, it is to be noted, took place
before the Company’s title to land in the Nelson area had been investigated and
approved by the Crown. A considerable gap between legal theory and on the ground
“practical” realities can be observed.
[113] On 16 April 1842, the Nelson Examiner reported:
The Town Sections have been distributed. The selection commenced on
Monday and closed yesterday. … We were glad to find that the native
reserves included some of the most valuable sections. The Maouries are
landlords of nearly the whole of Auckland Flat …

[114] A map of the Town of Nelson approved by Tuckett and dated 28 April 1842
recorded the outcome of that process, by reference to the following key:
The Sections coloured Blue are Sold.
___

____

______ Yellow are Company’s Reserves.

___

____

______ Green are Native Reserves.

___

____

______ Red are Colonial Reserves.

The Sections not coloured are unsold.

The upper numbers in Print Figures denote the number of the Sections.
The lower numbers in Italic Figures the Order in which they were chosen.

[115] A part of that map, comprising the areas adjoining Trafalgar Square and the
inner harbour, is shown below:

[116] Jellicoe describes in the following passage the next stage of the settlement’s
establishment:
The next task confronting the surveyors was to find 50,000 acres of
accommodation or suburban land in the immediate proximity of the town. It
proved a difficult matter. Notwithstanding the optimistic statements of
Mr. Heaphy, the Company’s draughtsman, it was found that in the combined
districts of Wakapuaka, the Waimea, Moutere, and Motueka there were not
more than 60,000 acres of land suitable for cultivation, and of these,
according to Mr. Tuckett, only 14,000 could be described as good. It was
“not until every nook and corner of accessible land within forty miles of the
port had been taken up by the surveyors” that the 50-acre sections were
available for selection, and many of these sections could hardly be classed as
“suburban”.

At the end of May, 1842, over seventeen hundred persons were crowded
round the Town of Nelson, and not an acre of the country land had been
distributed. It was not till the 21st August that the accommodation lands
were open for selection. ...

[117] Thompson selected 100 accommodation sections, 5,000 acres in all, as
“Tenths Reserves” in the Motueka (81) and Moutere (19) districts. Again, these
100 selected sections were clearly marked on the Company’s survey plans.
[118] The final step to complete the Nelson settlement was to survey and allot the
1,100, 150 acre, rural sections. Again, as Jellicoe records matters:
Having at last supplied the settlers of Nelson with their suburban sections,
the surveyors were now faced with a much more difficult problem – that of
finding sufficient land to cut up into 1,100 lots of 150 acres each. They had
combed the district within a radius of forty miles for the accommodation
sections, and it was now necessary to seek further for the rural lands. They
went to Massacre (Golden) Bay, but this district could not supply half of the
required number of rural sections, although Mr. Heaphy had talked airily of
half a million acres. It became necessary to explore further, and in the
opposite direction, for available land, and this led to the discovery of the
Wairau Valley and ended in the shocking catastrophe which bears its name.

[119] Those killed at the Wairau included Captain Arthur Wakefield and Magistrate
Thompson. It was, Professor Williams emphasised in his evidence, difficult to
understand the magnitude of the impact the events at Tua Marina on 17 July 1843
had on early New Zealand.
[120] In the meantime, the scheme for the management of the reserves in Nelson
comprising – at the point of selection of the reserve accommodation sections – some
5,100 acres in all (100, one acre, town sections; 100, 50 acre, accommodation
sections) – was developing.
[121] On 26 July 1842 Willoughby Shortland, the Colonial Secretary, wrote from
Auckland to the then Chief Justice as regards the land by then reserved by the
Company at Port Nicholson, Nelson and New Plymouth, “for the benefit of the
natives, chiefly with a view to their preservation, civilization and social
enhancement”. That land was, thereafter, to be under the supervision of the Chief
Justice, the Bishop of New Zealand and Chief Protector of Aborigines, pending the
creation of a statutory trust. Shortland wrote:

With a view to the most efficient administration of this property for the
benefit of the native race, it appears desirable that all the reserves so made,
or to be made, by the New Zealand Company, ... should be vested in one set
of trustees, possessing the confidence of the Government and the New
Zealand Company. I am therefore commanded by the Governor to acquaint
you, that his Excellency proposes when the reserves made by the Company
shall have become legally vested in the Crown, to submit to the Legislative
Council a Bill for vesting them ... in three trustees, namely, the Bishop, Chief
Justice, and Chief Protector of the Aborigines for the time being, to be
applied by them in the establishment of schools for the education of youth
among the aborigines, and in furtherance of such other measures as may be
most conducive to the spiritual care of the native race, and to their
advancement in the scale of social and political existence.
It is intended to provide that the funds arising from the Company’s reserves
shall be expended in the promotion of these objects in the settlement or
district from which they may respectively arise; such an application of these
funds, under a board of management so constituted, will, his Excellency has
reason to believe, meet with general approval.
Until these objects can be carried into effect, under the authority of a
legislative enactment, the Governor requests that you will avail yourself of
the opportunity afforded by your periodical visits to the Company’s
settlements, to direct from time to time the disposal of any funds that may
have arisen from the reserves, and to collect any information respecting them
that may be desirable with reference to the proposed enactments.
The gentlemen who have hitherto had the management of the reserves at
Port Nicholson will be directed to give up the trust into your hands, and they
will, his Excellency feels assured, give you all the aid and information in
their power with a view to its efficient execution.

[122] In my view, this is an important document as it shows that, in July 1842:
(a)

when legally vested in the Crown the reserves at Nelson, and
elsewhere, were to be made subject to statutory arrangements
involving some form of trust;

(b)

the objects of those arrangements were to be the education, spiritual
care and advancement more generally, with the funds produced to be
administered by a board of management; and

(c)

pending the creation of those statutory trusts, the management of
those reserves and the disposal of funds deriving from them was to be
in the management of the Chief Justice, the Bishop and the Chief
Protector.

[123] On 6 September the Bishop of New Zealand, who would have received a
letter similar to that sent to the Chief Justice, wrote to Magistrate Thompson setting
out the general principles on which he was to let out the “Native reserves” (etc) to
derive income. At the same time the Bishop drew Thompson’s attention to plans to
erect a chapel, accommodation houses, a hospital and a school, to be funded by those
rents, on certain town acres.
[124] The Chief Justice resigned in July 1843, concerned about possible conflicts
of interest. The Bishop resigned “the office of trustee” in February 1844, because –
as Professor Williams described it – Governor FitzRoy did not recognise him as a
trustee and also in anticipation of the Native Trust Ordinance 1844. That Ordinance,
which never came into force, would have established a trust for native education and
improvement.
[125] The conceptual difficulty is, of course, that all this was being done when –
reflecting Shortland’s words – the reserves made by the Company had yet to vest in
the Crown as the Company’s “purchases” had not been validated, so that the land
was, in law, still subject to the customary ownership of Māori. That would remain
the position, of necessity, until the Company’s purchases had been validated. It is to
that process of validation that I now turn.
[126] As noted, Commissioner Spain had arrived in New Zealand in December
1841 to investigate the Company’s claims to land. As matters transpired, Spain
would carry out those investigations pursuant to the Land Claims Ordinance 1841.
That Ordinance confirmed the Crown’s right of pre-emption: all titles to land in New
Zealand, other than aboriginal or customary titles, would be absolutely null and void
unless allowed by the Crown. It also provided for the recognition, after investigation
by Commissioners, of claims to land that had been acquired, prior to the arrival of
that right of pre-emption, from chiefs or other aboriginal inhabitants on equitable
terms. Such Commissioners were to be guided by real justice and good conscience
without regard to legal forms and solemnities. They were to recommend grants
based on the consideration paid and the number of acres “equivalent” to that
consideration, as set out in a schedule to the Ordinance.

The Governor was

empowered, but not required, to issue grants accordingly.

Such grants, when

registered pursuant to the Land Registration Ordinance 1841, gave priority to the
grantees essentially because, unless registered, deeds of grant were void against
subsequent registered deeds.
[127] Spain first inquired into the Company’s purchases at Wellington in May 1842
and continuing into 1843. He did so against the background of considerable tension
between local Māori and settlers due to the inclusion, within the surveyed and
selected town sections, of areas of pā and cultivations. From the outset, Spain
encountered considerable resistance from Colonel Wakefield – the issue being
whether there was, in fact, to be any investigation into the equities of the Company’s
claims at all.

Following Governor Hobson’s death in September 1842, Spain

provided an interim report to Acting Governor Shortland in September 1843.
Having, since the hearing, taken the time to read that report in full, I agree with the
plaintiffs’ submissions as to the considerable significance of that report and of
Spain’s experiences during his investigations in Wellington, for the approach he
subsequently took to his inquiries in Nelson. Spain divided his 1843 report into
three parts.
[128] In the first, Spain confirmed his analysis of the basis of his jurisdiction to
investigate the Company’s purchases, notwithstanding the 1840 Agreement. He
observed:
It appears to me that a consent on the part of the Government to grant to the
Company the land which, according to Mr. Pennington’s award, they found
to be ultimately entitled to, without obliging them to prove the extinction of
native title, would have been a direct contravention of and in utter opposition
to the treaty of Waitangi, and in violation of all the assurances of Her
Majesty’s Government to the aborigines, of affording them justice and
protection.

As he put it:
The asking the Government for a Crown grant of land, whether the native
title was extinct or not, was calling upon them to do that which was totally
out of their power, as the Crown could not grant what the Crown did not
possess.

[129] Nor, he concluded, did the 1840 Agreement justify such an approach.

[130] In the second part Spain summarised the conclusions he reached with respect
to the merits of the Company’s claims to land in Wellington. Put very simply, he
records that if at the end of his preliminary investigations he had been called upon to
make a final report “it must have been most unfavourable generally to the
Company’s title, and left it, or rather its purchasers, in possession of a very
inconsiderable portion of the district”. Spain also commented on the difficulties
relating to pā, burial grounds and cultivations. A significant distinction that Spain
drew between pā, cultivations and burial grounds on the one hand, and unoccupied
other land on the other, emerges from this part of Spain’s report. Spain was firm that
Māori could not be dispossessed of the former without their clear consent. In most
cases, particularly on the Lambton Harbour side of Port Nicholson, such consent had
not been given. That had led to great tensions. On the other hand, Spain was more
pragmatic when it came to other lands. He considered that such lands were – at the
time of Wakefield’s dealing with Māori – of little value. Thus he was concerned that
the delays in settling the land question had unreasonably raised Māori expectations
as to payment. He observed:
Every day increased the difficulty of making them [Māori] understand that it
was the capital and labour brought by the white man from Europe which had
made their land of the then value, and that as they had not of themselves
contributed to raise the price of it, they were not entitled to a remuneration to
its then market value.
I could not, however, agree to their pahs, cultivations and burying-grounds
being taken from them without their own free consent, because it appeared
clear, from the evidence, that they had never alienated them.

[131] Given the presence of large numbers of settlers on the ground, and more on
the way, what was to be done – especially as no post 1840 acquisitions were
allowed? The answer was to transform Spain’s inquiry into an arbitration for the
payment of additional compensation. Hobson in September 1841 had agreed to a
proposal by Wakefield for the Company to pay additional compensation if assessed.
Wakefield had drawn this to Spain’s attention on his arrival in Wellington. Spain
subsequently proposed to Shortland, at that time Colonial Secretary, a process
whereby Wakefield would be allowed to enter into an arbitration with Aboriginal
Protector Clarke to settle additional compensation, with Spain to act as umpire. On
16 January 1842 Shortland wrote back to Spain. He advised that the Governor had
approved Spain’s proposed arrangement whereby the Company would abide a

decision of Spain and the Protector of Aborigines, Clarke, “as to the amount of
compensation to be made by the New Zealand Company to all natives, in case of
disputed possession of or title to land”. The Protector and an agent for the company
were to be “referees”. If they could not agree, Spain was to act as arbitrator. Spain
was to report on the outcome of this process by reference to four categories of land:
(a) lands actually purchased from aborigines;
(b) lands partially purchased, their claim to which “the natives have consented
to abandon upon receiving further compensation”;
(c) lands not purchased from the natives, “their claim to which they are at
present unwilling to abandon, but which the referees consider may hereafter
be alienated by the aborigines, without injury to their interests”;
(d) land that, “in the opinion of the referees, ought to be retained for the future
benefit of the aborigines”.
[132] In the third part of his report Spain records how he had engaged in that
process with Wakefield.
[133] By the time of Spain’s 1843 interim report, however, the process with
Wakefield had broken down. It would appear that, at this time, Wakefield was
holding out in New Zealand in the hope that in London the Company could persuade
the Government that its claims to land should be recognised on the basis of the 1840
Agreement’s provisions, without any investigation. In forwarding Spain’s report to
London, Acting Governor Shortland concludes, referring to then current popular
opinion in the Colony, that an ordinance would be passed obliging Māori to dispose
of their land at a fixed price:
I cannot draw any such inference from your Lordship’s despatch; and I must
candidly express my opinion, that no such Ordinance could be carried out,
except at the point of a bayonet, and then only by more than one regiment,
aided by a naval force.
But I feel certain that your Lordship’s instructions have been misinterpreted,
and that the solemn assurances, again and again reiterated by the local
Government to the aborigines, that their territorial rights shall not be

invaded, nor their land taken without their free consent, will never be
departed from.

[134] The final arrangements for the arbitration to settle Port Nicholson and other
Company land claims were reached in Wellington at a January 1844 meeting
between Governor FitzRoy, Protector Clarke, Commissioner Spain and Colonel
Wakefield. FitzRoy made his position clear at a meeting at Major Richmond’s on
29 January:
... my official instructions pointedly and repeatedly inform me, that under
any circumstances the Government will maintain the natives in the
possession of their pahs and cultivations so long as they are desirous to
retain them; and I, on my part, and on behalf of the aborigines, beg to be
clearly understood, that it is contrary to my instructions, and utterly out of
my power, to become a party to any arrangements which stipulate for the
cession by the natives of their pahs and cultivations to the New Zealand
Company, under any circumstances, without their own free consent.

[135] The meeting concluded by agreeing that the arbitration would be finally
resolved by the Company paying further compensation to Māori to secure its Crown
grant but that pā, cultivations and burial grounds would be excluded from that grant.
[136] Spain turned his attention to Nelson. But before following him there, one
further matter should be mentioned. This is the relationship between the Company’s
Tenths Reserves and unsold lands – especially pā, cultivation and burial grounds –
and the relationship between the Tenths Reserves and the lands to be granted to the
Company.
[137] On the first issue, in July 1842 the Colonial Secretary made the position clear
in a letter to Halswell by then protector of Aborigines for the Southern District:
... With reference to your observation, that you had taken especial care to
secure for the natives their own cultivations and pahs, I am directed by the
Governor to remark, that his Excellency cannot sanction native residences,
which do not appear to have been originally sold, being included in the
reserves for the benefit of the aborigines. These spots must, however, his
Excellency remarks, be retained by the natives in their own possession, and
reserves selected independent of them
... In cases where pahs have been indisputably sold, the Governor has no
objection to their being selected as reserves; and would, on the contrary,
earnestly wish this might be done.

[138] That is, unless clearly sold – which certainly had not been the case in
Wellington, pā (etc) were not to be included in reserves. Where sold, they should be
included in the reserves, perhaps to avoid the difficulties that might arise,
notwithstanding a prior “indisputable” sale, if settlers sought possession of those
lands.
[139] On the second, a letter from Lord Stanley to Governor FitzRoy in April 1844
is equally clear:
Turning now to the subject of the native reserves, there can, I think, be no
question that they should be taken out of the Company’s lands. The
Company had, in former instructions to their agent, provided for reserving
one-tenth of all the lands which they might acquire from the natives, for their
benefit. By the 13th clause of their agreement of November 1840, the
Government was, in respect of all the lands to be granted to them, to make
reservation of such lands for the benefit of the natives, in pursuance of the
Company’s engagements to that effect. It seems quite plain, therefore, that
the Government is to reserve for this purpose one-tenth of the Company’s
lands.

[140] In summary, therefore, the official position was that:
(a)

Unless “indisputably sold”, pā and cultivation (and burial grounds)
were not to be included in reserves, as they had not been sold.

(b)

If they had been indisputably sold then they should, where possible, be
selected as reserves.

(c)

The reserves were to comprise one-tenth of the land that might
otherwise have been vested in the Company. That is they were to be
“taken out” of the Company’s lands.

[141] Spain’s subsequent inquiry into the Company’s purchase of the lands that
were by then being settled in and around Nelson was a much more straightforward
affair. Reporting in March 1845 Spain records how he convened his Court on
19 August 1844. He details the evidence available to him from investigations in the
North Island as to the extent to which land in Te Tau Ihu might properly have been
ceded to the Company pursuant to the Kapiti and Queen Charlotte Deeds. He refers
to Te Rauparaha, Rangihaeata, Hiko and Tutahanga having indicated they had sold

land at Tai Tapu and at Wakatū, or Nelson Haven, only. Spain then recorded the
basis upon which he had in the past assessed the right of particular Māori to cede
land to the Company. As he put it:
I was perfectly willing to entertain the claim of the Ngātitoa chiefs whom I
have already named, so far as I was assured of their actual residence on and
cultivation of parts of the various portions of land of which they declared
themselves owners; but in accordance with the principle which I have more
than once laid down in my communications to your Excellency and your
predecessors, and which has guided my decisions in every instance, and been
confirmed by all the evidence I have ever taken on the subject, namely, that
mere conquest, unsupported by actual and permanent occupation, and more
particularly where the conquered parties still remain in occupation, or having
left it for a short time return and occupy it for a series of years, bestows no
title on the invaders. I felt it my duty to receive the evidence, and listen to
the statements of the Natives residing within the blocks surveyed by the
Company to be given out to its purchasers, in order to ascertain who were
the actual owners, according to what I found to be the Native custom.

[142] That extract from Spain’s report is important because it reflects:
(a)

Spain’s (correct) understanding that conquest, without occupation, did
not bestow “title” under tikanga Māori; and

(b)

Spain’s knowledge of, and reliance on, the Company’s surveys of land
acquired and allocated, including the town and accommodation
sections by then allocated to Māori in the Nelson settlement itself and
in the Motueka district.

[143] Having laid out those ground rules, Spain records that which had already
been advised by Mr Meurant, his interpreter who had preceded him, that there was a
favourable disposition amongst Māori in the neighbourhood of Nelson, Motueka and
Massacre Bay to the arrival of the settlers. This resulted from “the large presents”
Captain Wakefield had paid on his first arrival in early January and February of
1842. Evidence from Wakefield and others at the first day of the hearing satisfied
Spain as to the value of the goods that had been handed over to Māori at Kaiteretere
and other places at that time.

The one Māori witness, Te Iti, challenged the

transaction as he had not received anything of the amount that had been paid to
Te Rauparaha and others. But Spain was persuaded that the land the Company
proposed to settle – known to Spain from the survey and settlement maps – had been

freely sold. Spain was therefore of a view to recommend ratification without further
payment.
[144] Complementing Captain Wakefield’s “liberal and judicious policy”, in
contrast with that of Colonel Wakefield, he records:
I was satisfied from all the evidence that the Natives had always looked upon
the transaction with Captain Wakefield as an alienation of their rights and
interests in the lands treated of; more, particularly as it appeared that they
had at the time stipulated for the retention of a certain portion of a large
wood at Motueka, as well as the retention of their pas and cultivations; and I
found that the conditions, as regarded Motueka, had been in a great measure
complied with, by the allotment into Native reserves of a considerable
portion of the “Big Wood” in that district.

[145] For his part, Captain Wakefield perceiving – perhaps – some problems might
arise from Te Iti’s evidence, agreed with the Protector to negotiate for a further
payment to local Māori. Spain was happy to accommodate that arrangement. As he
reported to Governor FitzRoy in 1845:
By this arrangement the boundaries of the several districts were finally and
definitely agreed upon; the Natives received a further remuneration, their
pas and cultivated lands were secured to them, and one or two exchanges of
the reserves for their use and benefit were effected by Mr Clarke, at their
instance and in compliance with their wishes; and your Excellency will
perceive by the minutes that the natives in the immediate vicinity of Nelson
were paid as per margin [Motueka ... £200; Wakatū ... £200; Ngāti Awa ...
£100] for which sum of money they respectfully executed the necessary
receipts in my presence.

[146] The minutes record that, on 14 August what were termed deeds of release,
prepared in Māori,31 were signed by local (Ngāti Kōata, Ngāti Rārua, Ngāti Tama)
rangatira of Motueka and Wakapuaka, and Ngāti Awa, “in relinquishment of their
claims to land at Wakatū (Nelson), Waimea, Moutere, Riwaka, Tai Tapu (Massacre
Bay), excepting their pahs, cultivations and burial places to the New Zealand
Company”.
31

The original Māori text of those deeds is set out in Mackay’s Compendium. The following
translation was provided by Mackay, and said by him to apply “substantially” to each of those
deeds:
PAID to us this day, the 14th day of August, 1844, by the Directors of the New Zealand
Company, at London, through William Wakefield, their principal Agent, the sum of
£200 on final payment for the relinquishment of all our claims to the land mentioned in
the deed to which this is affixed; that is to say, to all our land at Whakatu, Waimea,
Moutere, Motueka, Riwaka, and Te Taitapu (Massacre Bay), in New Zealand, excepting
our pahs, cultivation, burial-places, and wahi rongoa. And we hereby agree to sign a
deed to that effect, if called on to do so, to the Directors of the New Zealand Company.
The only lands that remain to us are the places above-named.

[147] On that basis, Spain concluded:
I, William Spain, Her Majesty’s Commissioner for investigating and
determining titles and claims to land in New Zealand, do hereby determine
and award that Directors of the New Zealand Company and their successors
are entitled to a Crown Grant of 151,000 acres of land, situate, lying, and
being in the several districts of the settlement of Nelson, in the southern
division of New Zealand, which said districts are divided as follows, that is
to say: - Wakatū or Nelson district, 11,000 acres, already surveyed; Waimea
district, 38,000 acres, already surveyed; Moutere district, 15,000 acres,
already surveyed; Motueka district, 42,000 acres, partly surveyed – the
remaining quantity required to be selected from the portions of land coloured
red in the Plan No. 1, hereunto annexed, and hereinafter more particularly
referred to; and Massacre Bay district, 45,000 acres, partly surveyed; the
remaining quantity required to be selected from the portions of land coloured
red on the said plans; which said several districts and the quantity of land
contained in each is particularly described and referred to in the enclosed
schedule of the land required for the settlement of Nelson, as put into my
Court at Nelson by the Agent to the New Zealand Company, and which said
lands are more particularly delineated and described upon the accompanying
plans, marked No. 7, saving and always excepting as follows:- All the pas,
burying-places, and grounds actually in cultivation by the Natives, situate
within any of the before-described lands hereby awarded to the New Zealand
Company as aforesaid, the limits of the pas to be the ground fenced in
around their Native houses, including the ground in cultivation or occupation
around the adjoining houses without the fence; and cultivations, as those
tracts of country which are now used by the Natives for vegetable
productions, or which have been so used by the aboriginal Natives of New
Zealand since the establishment of the Colony; and also excepting all the
Native reserves upon the plans hereunto annexed, marked No. 1A, No. 1B,
coloured green, the entire quantity of land so reserved for the Natives being
one-tenth of the 151,000 acres hereby awarded to the said Company; and
also excepting any portions of land within any of the lands hereinbefore
described, to which private claimants have already or may hereafter prove
before the Commissioner of Land Claims a title prior to the purchase of the
New Zealand Land Company.32
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It is also to be observed that there is a degree of tension between aspects of Spain’s award, and
the subsequent grant, and principles earlier enunciated by officials. In particular, Spain appears
to sanction lands under cultivation in the Big Wood – and therefore lands that would have been
excluded from sale – being provided for as Tenths Reserves. Having said that, it may be that
Spain concluded that such land had, indeed, been freely sold and that therefore it was – to avoid
difficulties – appropriate that it nevertheless be reserved so that Māori cultivation could continue
unaffected. More generally, however, I have concluded that matters were able to be settled in
Nelson at the time without too much difficulty because sections selected by settlers, be they
town acres or accommodation sections, did not generally include Māori pā, cultivations and
burial grounds. To the extent they did, particularly at Te Maatu, the early exchange avoided
conflict. It may also be that that was because some of those sections had been selected as Tenths
Reserves. The significance of those selections, as regards what the plaintiffs say would
otherwise have been the Tenths Reserves, was unlikely to have been known to Māori. It was
many years, indeed decades, before Māori were able to come to grips with the detail of the lands
reserved for them as Tenths Reserves. As I understand it, albeit imperfectly, that process was not
really achieved finally until Wakatū was incorporated.

[148] On 29 July Governor FitzRoy executed the 1845 Crown Grant, the terms of
which mirror Spain’s recommendation virtually verbatim.
[149] The legal effect of the 1845 Crown Grant was, notwithstanding the Attorney
having admitted the plaintiffs’ pleading that the grant had been “issued”, disputed.
The issue was whether that Grant had ever been accepted by the Company so as to
bring it into effect. A number of observations can, I think, be drawn at this point
from Spain’s recommendation and the 1845 Crown Grant taken together.
[150] First, those documents reflect the progress then made by the Company to
identify and survey land for its Nelson settlement. Of the stipulated 221,000 acres, it
would appear the Company had only “found” 151,000 acres in the Nelson area for its
settlement. Included in the plans placed before Spain was an area in the Wairau. I
infer that that area may have been sufficient to make up the original 221,000 acres.
Spain dismissed the Company’s claim to land in the Wairau. He did so on the basis
that no evidence was offered before him at Nelson to substantiate that claim, as had
none been put before him during his earlier investigation into the Company’s Port
Nicholson claims. Thus, it would appear, 151,000 acres became at that point the
“size” of the Nelson settlement.
[151] Secondly, I think those documents fairly clearly delineate the land within the
Nelson settlement area that was not to be granted to the Company, that is the land
“saved and excepted” from the recommended grant. By my interpretation, that
delineation followed the official policy summarised at [140]. That is:
(a)

“All the pas, burial places, and grounds actually in cultivation ...”
were first excluded. Such areas were to be excluded from the land
granted to the Company, and moreover were therefore not to
constitute part of the “reserved” lands. As, generally speaking, pā
were not to be regarded as having been sold (unless that was
indisputably the case) they would not constitute land acquired on
equitable terms by the Company.

Neither, therefore, could they

constitute a reservation from the land thus acquired to be granted to
the Company.

Those reserved lands were not then or ever

subsequently separately surveyed as such which gave rise to much
subsequent uncertainty and difficulty.
(b)

Secondly, also excepted were the native, or Tenths, reserves “coloured
green”, the entire quantity of those reserves totalling one-tenth of the
151,000 acres first identified.

[152] I therefore do not accept the Crown’s argument that, properly interpreted,
Spain’s recommendation and the 1845 Grant provided for what in fact happened,
namely that significant occupied and cultivated areas were not entirely excluded
from the land granted but rather were included within the Tenths Reserves.
[153] Thirdly, the areas coloured green did not, as the wording of the second
exception suggests, total 15,100 acres, but rather the 5,100 acres then already
comprised by the town (Nelson) and accommodation (Moutere and Motueka)
reserve sections shown on the relevant maps. So, at that point, the 5,100 acres of the
Nelson Tenths Reserves are – at least in terms of relevant survey maps – clearly
delineated. The balance of 10,000 acres was never, in fact, reserved at all – for
reasons to which I now turn.
The Nelson Tenths Reserves from 1845 to 1856

[154] As, from the plaintiffs’ point of view, the 1845 Crown Grant crystallised the
claimed express trust, the narrative thereafter is – in effect – one of
maladministration. That maladministration is reflected in each of the pleaded causes
of action, as those relate variously to land comprising the Shortfall, the Diminution
and the Uplift.
[155] For the defendant, the narrative is more complex.

It begins with the

Company’s dissatisfaction with, and finally rejection of, the 1845 Crown Grant. The
Company’s subsequent financial difficulties, and the Imperial Government’s
response to them, are reflected in the New Zealand Loans Act 1847, the 1848 Crown
Grant, the Company’s failure in 1850 and the subsequent New Zealand Company
Land Claims Ordinance 1851.

At the same time, the Colonial Government

continued to provide – with varying degrees of attention – for the administration of
the Nelson Tenths. The Native Reserves Act 1856 formalised those arrangements for
the first time. All this occurred against the backdrop of FitzRoy’s replacement by
Grey and associated changes in Imperial and Colonial Government policy.
[156] The Company was quick to object to the terms of the 1845 Grant. The deeds
of grant for both Port Nicholson and Wellington, originals and copies, were on
30 July 1845 forwarded to the Superintendent in Wellington for issue to Wakefield as
principal agent of the Company. On 9 August Wakefield wrote to the Superintendent
advising him that he was referring the “subject” of the deeds and the fees to be paid
thereon (Port Nicholson £359.10, Nelson £755) to the Company’s Court of Directors
in London. FitzRoy referred the matter to Lord Stanley in London in a despatch of
26 August 1845. On 17 March 1846, in London, the Company wrote to Gladstone,
then Secretary of State for the Colonies, outlining its objections to the terms of the
1845 Grant. In the Company’s view the Nelson Tenths Reserves should be an
eleventh, that eleventh was the limit of the reservation from the Grant, the Grant was
ambiguous in the way it dealt with land under cultivation and unsatisfactory as
allowing prior claims.

On 21 March 1846, Gladstone wrote to the new

Governor Grey asking him to inquire into the Company’s concerns and to take such
measures for the relief of the Company as it may be in his power to adopt. On 14
September that same year Grey replied to London. As Grey put it in that despatch,
“long previously” to his receipt of Gladstone’s letter he had responded to Wakefield
raising the same issues, which the local law officers considered afforded the
Company “reasonable grounds of complaint”. Grey had at that time instructed
Lieutenant Colonel McCleverty to review the whole approach to what Grey
described as “Native reserves”. In that despatch Grey observed:
I think it proper to observe generally, that the system of Native reserves as
laid down by the New Zealand Company, although an admirable means of
providing for the future wants of the aborigines, is in some respects
insufficient for their present wants, and ill adapted for their existing notions.
It will be found necessary in all instances to secure to Natives, in addition to
any reserves made for them by the New Zealand Company, their
cultivations, as well as convenient blocks of land for the purpose of future
cultivations, in such localities as they may select themselves.

[157] Over the next year Governor Grey moved to address these issues.

On

26 March 1847 Grey reported to Earl Grey on his 1847 purchases of land from Ngāti
Toa in the Wairau and at Porirua, subject to reservations for Ngāti Toa, and his
subsequent invitation to the Company to select “such portions of land in the two
districts thus purchased as they might require to fulfil their engagements with the
settlers”. Grey subsequently agreed that the reservations in the Wairau obviated the
need for reservations of rural sections in western Te Tau Ihu. Mr Parker agreed that,
by 1847, Grey had decided to abandon the Tenths scheme.
[158] In 1847 the Nelson settlement was reorganised. By this time only 530 of the
900 allotments available under the Second Settlement prospectus had been sold by
the Company to settlers. At more or less the same time, the Company had come to
the conclusion that the Nelson scheme of settlement could not work due to the lack
of suitable land. The settlement was reorganised. Settlers could, if they wished, give
up town and accommodation sections selected in 1842 and reselect from a reduced
number of still available sections. The remodelled scheme reduced the number of
allotments from 1,000 to 530. In this context, that reorganisation is best understood
as a rationalisation of the allocation of Nelson town sections to reflect the numbers
actually sold to settlers.

The settlers’ town sections were – in effect – to be

concentrated. It was proposed by the settlers, and agreed by the Government, that
the number of one acre town sections in the Nelson Tenths Reserves was to be
reduced proportionally, from 100 to 53. That is, the allocation of town sections for
the Nelson Tenths Reserves was reduced to one-tenth of the allotments actually onsold to settlers, as opposed to one-tenth of the land granted to the New Zealand
Company. As can be seen from the great congruence between the Company’s 1842
survey plans and the maps of Nelson today, the “reduction” was but a temporary
phase in the development of Nelson, whilst the loss to the Nelson Tenths Reserves
was permanent.

There was no equivalent adjustment to the suburban, or

accommodation, sections that had been allocated as reserves.
[159] Over the same period, the Company’s financial difficulties were mounting, as
no doubt was the pressure from settlers for land. In 1847 arrangements between the
Company and the Crown were renegotiated leading to the enactment by the Imperial
Parliament of the New Zealand Loans Act 1847. This Act provided for the Company

to act as agent of the Crown in promoting the colonisation of New Zealand and for
the Crown to advance a loan to the Company. All demesne lands of the Crown in the
province of New Munster (southern North Island and the South Island) would be
vested in the Company in trust for three years. At the end of the three year term, the
Company was permitted to relinquish its undertaking if it thought fit, in which event
all Company land would revert to and become vested as demesne land of the Crown.
[160] On 1 August 1848, and as described to me on the basis of the new
arrangements reflected in the New Zealand Loans Act, Governor Grey issued a fresh
Crown Grant to the Company of an immense stretch of territory. I do not find the
relationship between the New Zealand Loans Act and the 1848 Crown Grant to have
been well explained. To the extent that, by virtue of Section II of that Act, the
demesne lands of the Crown were vested (as such) in the Company together with all
the Estate and Right of Her Majesty therein, or Power and Authority over the same,
one might have thought the power of grant was also vested in the Company,
including to itself. The fact of the 1848 Crown Grant would indicate otherwise. Be
that as it may, the Grant covered the entire northern South Island region, bounded by
the Aorere River in the west through to Kaiapoi on the east coast, and included all
the land the subject of the 1845 Crown Grant.
[161] Thus the Crown incorporated into the 1848 Crown Grant additional land in
Tasman and Golden Bays that were outside the boundaries of the 1845 Crown Grant,
but without any further payment being made to Māori. The historical context for this
change in Crown policy is the Crown’s reassessment of its “waste lands” policy. At
this time in 1847, and by contrast to its earlier – and later – position, the Crown
would appear to have regarded Māori rights to land as restricted to occupied or
cultivated land.
[162] Excepted from the 1848 Crown Grant were:
(a)

Government reserves for public purposes – shown “tinted yellow” on
a series of separate plans and detailed in accompanying schedules;
and

(b)

Pās, burial places and Native reserves – shown “coloured green” on a
series of separate plans and again delineated in accompanying
schedules.

[163] Mr Parker provided a detailed analysis of those plans and schedules. It was
his evidence that, save a missing plan and schedule probably showing the rural
sections the Company had surveyed in the Wairau, they defined the exact areas of the
town and accommodation Tenths sections, the Māori cultivations and reserves in
Massacre Bay, and the various public reserves.

At my request, Mr Parker

subsequently prepared a chart to show progress from the original selection of
100 town one-acre sections and 100 50-acre accommodation sections down to the
point in time when the residue of that, and of other reserve land, was vested in
Wakatū. On that chart, and at the point in time of the 1848 Crown Grant, Mr Parker
shows there being 53 town acre sections in the Nelson Tenths Reserves, together
with 100 50-acre accommodation sections. This is a point of difference between the
plaintiffs and the defendant. The plaintiffs contend that then, and later, land that
should have been held as part of the Nelson Tenths Reserves was used improperly by
the Crown to provide what became known as Occupation Reserves. The plaintiffs’
case is, essentially, that those Occupation Reserves comprise land that – being
occupied or cultivated by Māori – should never have been regarded as having been
sold by Māori in the first place. I return to the detail of that contention shortly: the
land in question forms part of both the Shortfall and the Diminution.
[164] By 1850, despite the support the Company had received from the Crown
throughout the 1840s by way of loans and other concessions, the Company was
bankrupt. On 5 July 1850, the Company advised the Crown that it had discontinued
its operations. With the failure of the Company, and in accordance with earlier
agreements, the Crown took control of the Company’s assets as repayment for its
outstanding debt and assumed its responsibilities for the Company’s obligations.
Pursuant to s 19 of the Land Act 1847, in 1851 the balance of the Company land the
subject of the 1848 Crown Grant (that is, the land that had not been sold or
contracted to be sold or otherwise disposed of) reverted to and became vested in the
Crown as part of the demesne land of the Crown – that is, lands owned by the Crown

free (as I understand it) of customary title claims but not yet granted to or vested in
any other person.
[165] The Crown now needed to tidy up the situation left by the Company
regarding lands “owned” by settlers who had purchased it from the Company.
[166] The Company had never issued titles to any of its settlers and many of them
held the land they had purchased on Company land orders alone. Many settlers had
suffered financial loss due to the inability of the Company to give them secure title,
delay in providing rural lands, and poor quality land in many of the sections.
Attempts had been made by the Company to adjust some of the losses by providing
some additional land to claimants. The Company had also issued Company scrip
(basically a land order stating the holder was able to purchase land to the value
shown on it) that was virtually worthless.
[167] The New Zealand Company’s Land Claims Ordinance 1851, an enactment of
the Imperial Parliament, was to provide the necessary mechanism for the Crown to
satisfy the claims of those to whom the Company had “sold” land. The scheme, and
implementation of that legislation, the details of which are beyond the scope of this
judgment, provided for the issue of scrip to claimants who returned or disowned the
land in question.
[168] Also beyond the scope of this judgment are subsequent purchases of land
made by the Crown throughout – as I understand it – the area covered by the 1848
Crown Grant to “regularise” (my word) Crown title to the land in question free of
customary ownership claims.
[169] There is a further, important, aspect of the history of the Nelson Tenths
Reserves in the period 1845 to 1856 that remains to be dealt with, namely the
administrative arrangements which the plaintiffs rely on as evidencing the
establishment of an express trust.
[170] Between 1845 and 1848 clear evidence of arrangements and responsibilities
for administering native reserves in Nelson, however described, is scant. This may

reflect the fact that the Native Trust Ordinance 1844 had never come into force. In
1848 steps were taken to address that situation.
[171] On 17 June 1848 the appointment of Messrs Pointer, Karkeek and Tinline as
a Board of Management for the native reserves of the District of Nelson was
gazetted. Their task was to examine and inquire into the state of those Nelson
reserves and all arrangements relating to them. Their appointment would appear to
have been an ad hoc one, not authorised by any particular statutory instrument.
[172] Some progress was made and by 1852 the Board of Management was
reporting that an English school and another for native adults had been established in
Nelson, supported by the rents from lands under their control. In July 1853 that
Board of Management was replaced by the Commissioner of Crown Lands in
Nelson. That position continued until December 1856, when three Commissioners
of Native Reserves were appointed to the Nelson District pursuant to the Native
Reserves Act 1856 which had come into force on 6 August that year. This was the
first statutory formalisation of arrangements for reserves. By its terms, it applied to
“lands within the jurisdiction of any commissioners [that] shall have been or shall be
reserved or set apart for the benefit of the said original inhabitants over which lands
the Native title shall have been extinguished”. As Mr Parker observed in his written
brief, by the time those Commissioners took over, the trust fund was in a much
healthier position and substantial rents were coming in from the Nelson town
sections. The Native Reserves Act 1856 applied both to reserve lands where native
title had been extinguished and to reserve lands where native title had not been
extinguished.
1856 - 1882

[173] From 1856 onwards, the administration of the Nelson Tenths Reserves and
other reserves in the Nelson area was undertaken pursuant to the provisions of the
Native Reserves Act 1856, and subsequent legislation.
[174] The Native Reserves Act 1856 was enacted to provide an “effective system of
management” for land which had been “reserved and set apart” for the benefit of

New Zealand’s “aboriginal inhabitants”.33 The Act distinguished between such land
where Native title had been extinguished and where it had not. Various sets of
Commissioners were to be appointed, on a territorial basis it would appear. Where
native title to reserve lands had been extinguished, Commissioners would have the
power to manage and dispose of those lands: any disposition, other than a lease for a
term of less than 21 years, including an outright sale, required the Governor’s assent.
Subject to endorsement of the Governor’s approval, any such dispositions were
valid.

The Commissioners could themselves apply the lands, and any income

derived, for churches, schools, hospitals and the like. Commissioners could also,
subject to the necessary consent, transfer lands to separate trustees to be used for
such purposes (s 8). Commissioners could also transfer reserve lands in severalty to
Māori for whose benefit they had been reserved.
[175] Where land had been reserved but Native title not extinguished, land could be
brought under the jurisdiction of Commissioners with the assent of the “aboriginal
inhabitants” (s 14).
[176] I consider the enactment of the 1856 Native Reserves Act as significant: in
my view, whatever may have been the position prior to that time, I do not see how,
thereafter, claims could be brought against the Crown except by reference to the
terms of that legislation and the statutory arrangements that it – and subsequent
legislation – provided for. The plaintiffs did not engage in that task.
[177] A series of amendment acts, and successive Reserves Acts, were passed in the
1860s, 70s and 80s, culminating, for these purposes, in the Native Reserves Act of
1882. In 1862, the power of Commissioners was vested in the Governor. In 1873,
Commissioners – based in territorial districts – were again provided for. Included in
the schedule of land the subject of that Act were (by my count) some 51 of the
original town sections and part of one other, and some 84 of the original suburban
sections, or parts thereof, as shown on the maps of the 1848 Crown Grant.
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See the preamble.

[178] The Native Reserves Act 1882 (s 3) vested all reserve lands in the Public
Trustee.34
The Shortfall, Diminution and Uplift

[179] It is helpful at this point, by way of summary, to separately identify those
actions which are said by the plaintiffs to give rise to the Shortfall, Diminution and
Uplift.
[180] Two elements of that narrative can be easily recorded:
(a)

Following Grey’s abandonment of the Tenths policies in 1847, no
attempt was made to reserve the Tenths’ proportion of the rural
sections provided for in the scheme for the Nelson settlement. To that
extent, the origin of the Shortfall, as characterised by the plaintiffs, is
clear. But, I have to add, is it not clear as to the extent to which rural
sections were ever allocated to settlers.

(b)

The plaintiffs base the Uplift claim not so much on historic evidence
currently available as to the final size of the Nelson settlement, which
is uncertain, but rather on a matter of principle. They say that if the
New Zealand Company had in fact been permitted to acquire
additional land, then one tenth of that land should have been reserved.
The point was taken little further.

34

“All lands coming within any of the definitions following shall be deemed to be Native reserves,
that is to say,─
1. Lands which have been or shall hereafter be excepted or reserved by Natives on the cession
or surrender of lands to the Crown, and specified as so excepted or reserved in the deed of
conveyance, cession, or surrender:
2. Lands which have been or shall hereafter be reserved or excepted for the benefit of Natives
upon the sale by them to the Crown of any lands:
3. Lands which, by virtue of the provisions of the fourteenth section of “The New Zealand
Native Reserves Act, 1856,” or the seventh section of “The Native Reserves Amendment
Act, 1862,” may have been subject to the provisions of “The New Zealand Native Reserves
Act, 1856:”
4. Lands comprised in blocks guaranteed to or set apart for the benefit of natives by Colonel
McCleverty, or according to the directions of any Commissioner appointed to investigate
purchases of land made from natives by the New Zealand Company:
5. Lands reserved for the benefit of Natives by the New Zealand Land Company or New
Zealand Company:
5. Lands vested in the Public Trustee under this Act.

[181] I therefore turn to the circumstances which gave rise to – again as
characterised by the plaintiffs – the rest of the Shortfall and Diminution. The
plaintiffs and the defendant generally agreed as to the detail of the transactions or
other factual matters involved: where they disagreed was as to the proper
characterisation of what had happened.
[182] The first such dealings occurred in 1844 during Spain’s inquiries and
negotiations. They involved land in the area of Te Maatu, or the Big Wood, in
Motueka. This was an important cultivation and living area for Māori, the heart of
Mr Rōpata Taylor’s “melting pot”. Two groups of eight sections were involved.
Thompson had selected a group of eight sections as Tenths accommodation sections:
Spain agreed that these should become sections occupied by local Māori, Occupation
reserves as they later became to be known. The plaintiffs say the Nelson Tenths
Reserves were thus reduced by 400 acres. A second group of sections was identified
as being similarly occupied. These were not Tenths Reserves already. Therefore,
Spain arranged for those sections to be recognised as Occupation Reserves, and for a
group of eight sections to be taken out of the Tenths Reserves and allocated to
settlers. Thus, the plaintiffs say, the Tenths Reserves suffered depletion of a further
400 acres. Therefore, these 1845 exchanges diminished the Nelson Tenths Reserves
by 800 acres.
[183] Of the original town sections of the Nelson Tenths Reserves, 12 were
occupied as pā or cultivations. Therefore these should not have been allocated to the
Tenths Reserves either and should have been separately reserved from the sale. This
resulted in a further diminution of 12 acres to what should have been the original
Tenths Reserves.
[184] In 1847, the Nelson Tenths Reserves town sections were reduced
proportionately, from 100 to 53.
[185] In 1849, the Board of Management exchanged six suburban Tenths Reserves
sections totalling 300 acres for six suburban sections allocated to settlers in or near
the Big Wood on which Māori were living and refusing to relocate. Again, those
sections on which Māori were living and refusing to relocate should not, the

plaintiffs say, have been allocated to settlers in the first place. In this way, a further
300 acres was lost from the Nelson Tenths Reserves.
[186] There were further “diminutions” after 1850:
(a)

In 1853 Governor Grey granted Bishop Selwyn 429 acres from the
Tenths Reserves, and a further 489 acres then occupied as occupation
reserves by Māori, for a school at Whakarewa.

(b)

In 1862 James Mackay, the Assistant Native Secretary, removed 12
suburban sections and vested them in the ownership of individual
Māori living on the land. As a consequence a further 600 acres was
lost from the Nelson Tenths Reserves.

(c)

Finally, in 1864 Mackay exchanged three suburban sections in
Motueka for a settlers block in Motupipi. The Motupipi land was
vested in individual Māori title. As a consequence, 150 acres was lost
from the Tenths Reserves estate.

[187] It is not possible, as best as I understand matters, to reconcile that narrative of
events with the residue of land finally transferred to the Public Trustee in 1882. The
reason for that relates to the contest between the Crown and the plaintiffs over land
that was or was not properly characterised as part of the Nelson Tenths Reserves
because of its status as Occupation Reserves, rather than income generating
endowment lands reserved separately from land actually occupied by Māori at the
relevant time.
[188] The Whakarewa “diminution” finally played out in arrangements made in
1993 by the Nelson Diocesan Synod of the Anglican Church to vest the assets of the
Whakarewa School Trust Board “in a trust for the descendants of the original Māori”
from whom those assets had been acquired. Private legislation, the Ngāti Rārua–
Atiawa Iwi Trust Empowering Act 1993, was passed to effect those arrangements.

Some 1,060 acres of land was vested in the newly established Ngāti Rārua-Atiawa
Iwi Trust. The beneficiaries of this trust were to be:35
...those Māori people comprising members of the Ngāti Rarua and Te Atiawa
manawhenua ki Motueka tribes who can establish a direct lineal descent (by
birth or adoption including either formal legal adoption or customary Māori
adoption) from the persons listed in the Second Schedule hereto being the
original owners of the lands the subject of the Crown grants dated 25 th July
1858 and 4th August 1853 (such owners being listed in 1845 by Land
Commissioner Spain and found in judgments of the Māori Land Court
delivered in 1892) and their descendants and families.

[189] The Second Schedule of the Empowering Act lists those original owners, as I
now understand, on the basis of the Rarua and Atiawa people who were listed in the
1895 lists prepared by Mackay.

For the plaintiff, this was an important

acknowledgement of the contemporary significance and relevance of those 1895
lists.
Mackay’s 1893 Māori Land Court decision
[190] Shortly after the “New Zealand Company Tenths” had been vested in the
Public Trustee, the Public Trustee made an application to the Native Land Court
under s 16 of the Native Reserves Act 1882 to ascertain the people beneficially
interested in those lands administered by him in Nelson, Moutere and Motueka.
That application was heard by Judge Alexander Mackay from 7 to 21 November
1892. As already explained, he found that Ngāti Kōata, Ngāti Rārua, Ngāti Tama,
and Te Ātiawa owned the land comprised within the Nelson settlement at the time of
the sale to the Company.
The legal context – sovereignty, customary title and pre-emption

[191] Prior to the Crown’s assumption of sovereignty and the arrival of English law
in New Zealand in 1840, the land in Te Tau Ihu o Te Waka a Maui was subject to
tikanga Māori.

When the Crown acquired sovereignty over New Zealand, the

introduced common law adapted to reflect local custom, including recognising the
pre-existing property rights of Māori.36 It was settled law that the assumption of
35
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Ngāti Rarua-Atiawa Iwi Trust Empowering Act 1993, Third Schedule, Deed of Trust cl 2.
Attorney-General v Ngati Apa [2003] 3 NZLR 643 (CA) at [17] per Elias CJ.

sovereignty did not displace the ownership and property rights of the indigenous
people.37 Hence in 1847 it was said that the Treaty of Waitangi did not assert “either
in doctrine or in practice anything new or unsettled” in guaranteeing native property
and indeed that the principles were more than two centuries old.38
[192] The Court of Appeal has helpfully reviewed the jurisprudence in AttorneyGeneral v Ngati Apa, adopting the Privy Council’s summation of the principle that
the Crown was obliged to respect the property rights of the indigenous people on its
acquisition of sovereignty:39
A mere change in sovereignty is not to be presumed as meant to disturb
rights of private owners; and the general terms of a cession are prima facie to
be construed accordingly. The introduction of the system of Crown grants
which was made subsequently must be regarded as having been brought
about mainly, if not exclusively, for conveyancing purposes, and not with a
view to altering substantive titles already existing.

[193] Accordingly, Māori property rights were recognised by the common law
according to Māori custom.40
[194] The Crown acquired the “radical” or underlying title to all land in New
Zealand, but that title was held subject to the burden of pre-existing aboriginal title
and customary property rights of Māori. Land was not available for disposition by
Crown grant until Māori property rights were lawfully extinguished.41 Ngati Apa
cited Cooke P’s authoritative statement of principle from Te Ika Whenua42 to this
effect:43
On the acquisition of the territory, whether by settlement, cession or
annexation, the colonising power acquires a radical or underlying title which
goes with sovereignty. Where the colonising power has been the United
Kingdom, that title vests in the Crown. But, at least in the absence of special
circumstances displacing the principle, the radical title is subject to the
existing native rights. They are usually, although not invariably, communal
37
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Ngati Apa, ibid, at [19] per Elias CJ citing the judgment of Marshall CJ in Johnson v M’Intosh
(1823) 21 US (8 Wheaton) 543. For a fuller account of the common law’s recognition of the
property rights of indigenous people, refer to the judgments of Elias CJ at [14]-[39], and the
joint judgment of Keith and Anderson JJ at [136]-[142].
R v Symonds (1847) NZPCC 387 at 390 per Chapman J.
Amodu Tijani v Secretary of Southern Nigeria [1921] 2 AC 399 (PC) at 407-408.
Tamihana Korokai v Solicitor-General (1912) 32 NZLR 321 (CA).
Ngati Apa at [17]-[19] per Elias CJ.
Te Runanganui O Te Ika Whenua Incorporated Society v Attorney-General [1994] 2 NZLR 20, at
23-24, per Cooke P.
Ngati Apa at [29].

or collective. It has been authoritatively said that they cannot be
extinguished (at least in times of peace) otherwise than by the free consent of
the native occupiers, and then only to the Crown and in strict compliance
with the provisions of any relevant statutes.

[195] Pursuant to the doctrine of pre-emption, the Crown had the absolute and
exclusive right to acquire land from Māori (the right to pre-emption is provided for
in the Treaty of Waitangi, but was declaratory of the settled position at common law,
and was confirmed by the Land Claims Ordinance 1841). 44 Once it had lawfully
acquired ownership from Māori, the Crown had exclusive power to grant title to
others by Crown grant.45 As Elias CJ stated: 46
New Zealand was never thought to be terra nullius (an important point of
distinction from Australia).
From the beginning of Crown colony
government, it was accepted that the entire country was owned by Māori
according to their customs and that until sold land continued to belong to them
...

[196] The onus of proving extinguishment lies on the Crown and the necessary
purpose must be clear and plain.47
[197] These principles were reflected in the legislative arrangements. As Keith J
pointed out in Ngati Apa, the Land Claims Ordinance (Sess 1, No. 2) of 9 June 1841
declared unappropriated lands to be Crown lands, “subject however to the rightful
and necessary occupation and use thereof by the aboriginal inhabitants of the said
Colony”.48
[198] Against that rather extensive background, I turn to the plaintiffs’ claims.
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Ngati Apa at [16] and [36].
Ngati Apa at [38].
Ngati Apa at [37].
Ngati Apa at [148].
Ngati Apa at [140].

An express trust?
The essence of the plaintiffs’ claim
[199] The first three of the plaintiffs’ six causes of action are predicated on the
existence of an express trust.49 Each of those causes of action will, therefore, stand
or fall on whether the plaintiffs have established that such a trust was in fact created.
[200] As noted, and albeit after some equivocation, Mr Brown confirmed in closing
that the express trust claimed was not a trust which had vested in the original
beneficiaries in 1845, as appeared to be the pleaded assertion. Rather it was a
perpetual trust for endowment purposes, pursuant to which the trustees had
discretion to apply the income for the benefit of the beneficiaries. The purposes to
which this income was to be put were intended to be social purposes aligned with the
objective of “civilising” Māori and providing for their benefit.
[201] That therefore in broad outline is the claim that must be analysed here.
[202] This is not the first time a New Zealand Court has been called upon to
consider a claim that reserves originating in the New Zealand Company’s plans for
its settlements were subsequently held on trust by the Crown for Māori.
R v Fitzherbert,50 an 1872 decision of the Court of Appeal, concerns such a claim
made with respect to land in Wellington. The headnote of the case reads:
In 1839, W. W., on behalf of the New Zealand Company, purchased lands
round Port Nicholson, by deed, from Native owners, for the site of a
settlement to be divided into sections, and covenanted to hold one-tenth of
the sections in trust as reserves for the benefit of the Native owners, their
families, etc. At the distribution of the sections, sections to the number of
one-tenth of the whole were selected on behalf of the Natives. This purchase
was not allowed by the Crown under the provisions of “The Land Claims
Ordinance, 1841, s. 2,” but it was made the basis of a series of negotiations
between the Crown, the Company, and the Native owners, or some of them,
which resulted in the Company getting a title to the lands. The Company’s
title reverted to the Crown in 1850, under the provisions of the New Zealand
Company’s Colonization Act, 1847. No formal act of reservation was ever
made by the Crown, and no express trust was ever declared in writing; but
officers of the Colonial Government and of the Crown frequently treated the
sections in question as reserves available for the Natives only. In 1847 a
49
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hospital was built on one of the sections, and in 1851 the Governor made a
Crown grant of that section to the defendants, as trustees, for a hospital for
all the Queen’s subjects. Many years afterwards some of the Native owners
brought a scire facias to repeal this grant.

[203] The factual and legal parallels to the plaintiffs’ claims are obvious.
[204] Scire facias (Latin for “that you cause to know”) was a writ requiring a
person to show cause, in this instance why the particular Crown grant vesting the
hospital land in the defendants should not be annulled and vacated. It would appear
that in the High Court before Johnston J both sides were partially successful. By
consent, the matters in dispute were taken to the Court of Appeal. As the headnote
reveals, the case concerned the status of reserve lands created in Wellington pursuant
to similar tenths arrangements as were effected in Nelson. The customary owners
claimed that the lands the subject of the 1851 Grant were, prior to the date of that
Grant, affected with a trust (for the benefit of the chiefs, their families and heirs) – as
mentioned in the Port Nicholson Deed – and that, therefore, the 1851 Grant was in
violation of their rights and interests and ought to be set aside. Much of the factual
background set out in the proceedings is familiar, including the extent to which
Māori had agreed to dispose of their pā, cultivations and burial grounds.
[205] The Court appears to find that the transaction on which Māori based their
claim was one between them and the Company. Although the officers of the Crown
might have believed lands to have been legally set aside for native purposes and
acted on that basis, the Queen had never expressly declared any trust in writing.
Thus, the Court did not consider itself “at liberty to declare that the acts of the
officers of the Crown and Colonial Governments, so far as they are made to appear
on these findings, bind the estate of the Crown in those lands, so as to compel the
Crown to hold the lands impressed with a trust as Native reserves”.51 The Court of
Appeal placed considerable reliance on the fact that the Crown had never expressed
a reservation of the land in question. To that extent, the position would appear to be
different to the position here, given the express reference in the Crown Grants of
1845 and 1848 to reserves. Before me the Crown did not place particular reliance on
R v Fitzherbert and did not, at least as I understood Mr Goddard’s submissions,
assert that it was a decision of the Court of Appeal sufficiently on point to bind this
51
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Court in any material way when considering the plaintiffs’ case. Mr Goddard did,
however, note the conclusion reached by the Court of Appeal was the outcome the
Crown argued for here. The defendants argued that it was not a decision on point.
Therefore, and notwithstanding the obvious parallels, I do not consider it further.
[206] Before going further, however, I need to consider one matter. The plaintiffs
asserted the Crown had agreed with the tenor of the plaintiffs’ essential propositions
in the Waitangi Tribunal. On that basis the plaintiffs raised questions of issue
estoppel and res judicata. Whilst they acknowledge the Muriwhenua authority that
those principles are not applicable as regards Tribunal findings,52 they submitted that
– by reference to the Crown’s obligation to conduct itself as a model litigant and to
considerations of fairness more generally – the Court should not permit the Crown to
contest points it had previously conceded before the Tribunal.

I make two

comments. First, what is abundantly clear is that these proceedings are the first
occasion on which the core claim for a private law trust has been advanced. That
being the case, in my view the Crown must be able to respond to that claim on its
terms. Acknowledgements by the Crown of its failure to fulfil Treaty obligations –
the focus of the Tribunal’s inquiries – cannot generally fetter the way the Crown
does so. To the extent that a more particular assertion is involved, namely that as
regards matters of fact or record the Crown cannot depart from matters it has already
acknowledged before the Tribunal, different issues arise.

As I think became

apparent, in the process of this case both the plaintiffs and the Crown added to their
understanding of various factual matters, for example as regards the significance of
the lists prepared for Mackay’s 1893 Māori Land Court hearings and as regards the
history of the various sections originally allotted for Tenths’ or other reserves’
purposes in western Te Tau Ihu. The former were matters investigated by the
Mitchells, the latter a matter which Mr Parker investigated in great detail, as
reflected in his brief generally and in the very detailed appendices he provided which
record the history of a large number of individual sections. A further and more
contentious matter was the additional investigation into the circumstances of the
1845 Crown Grant and whether it was – as the Crown asserted – ineffective for want
of delivery. I do not think the Crown or the plaintiffs can be criticised if, by
reference to those further investigations, they put factual matters in different terms
52
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before me than may have previously been the case. If, absent such a development of
understanding, the Crown or the plaintiffs changed their position on material matters
of fact and history, then that would undoubtedly go to the weight I would attribute to
the now asserted interpretation of events. At least as I understand the evidence, both
as I heard it at the time and as I have now reviewed it for the purposes of preparing
this judgment, I am not aware of anything material in that second category. Having
said that, I acknowledge the tension between the Crown’s acceptance that the 1845
Crown Grant had “issued”, and its very finely grained factual analysis as to whether
or not that deed had been delivered and, if not, the effect thereof.
[207] Having said that, I now consider the plaintiffs’ assertion as to the creation of
an express trust against the legal requirements for such a trust to come into existence.
The three certainties
[208] Three certainties must be satisfied if a valid express trust is to come into
existence: certainty of intention, certainty of subject matter and certainty of objects.53
Certainty of intention
[209] Certainty of intention requires that the person said to be the putative trustee
clearly intended to assume the responsibilities of a trustee in respect of the trust
property. The inquiry is an objective one, and no particular form of words is
required or, indeed, conclusive. Intention may be discerned from conduct, and there
need be no communication of that intention to, here, the putative beneficiaries. As
the Court of Appeal observed in Official Assignee v Wilson,54 a case concerned with
so-called “sham trusts”:55
A Court cannot hold that a trust exists unless it is satisfied that there was the
intention to create such a trust: Heydon Leeming, Jacob’s Law of Trusts in
Australia (7th ed 2006), at [501]. In determining whether the requisite
intention exists the court may look at the nature of the transaction and the
53

54
55

I draw this analysis generally from Andrew Butler (ed), Equity and Trusts in New Zealand
(2nd ed, Thomson Reuters, Wellington, 2009) at [4.2], noting the reliance by the parties also on
that analysis.
Official Assignee v Wilson [2007] NZCA 122; [2008] 3 NZLR 45 at 43-45.
I say so-called as a “sham trust” is not, as the Court of Appeal has made clear in Wilson, a type
of trust at all but is rather something else. I acknowledge that not all accept that apparently clear
distinction.

whole of the circumstances attending the relationship between the parties.
The overall question is whether in the circumstances of the case, and on the
true construction of what was said and written, a sufficient intention to create
a trust has been manifested: In re Kayford Ltd (in liq) [1975] 1 All ER 604
at 607 (Ch).
Equity will look to the substance not simply at the form of any purported
trust. It is not sufficient to create a trust that the settlor creates what is in fact
some other legal device but labels it as a trust: Thomas & Hudson, The Law
of Trusts (2004) at [1.32]). The use of the word “trust” will not necessarily
manifest an intention to create a trust if it appears that there was no intention
to create a relationship properly so described: Tito v Waddell (No 2) [1977]
Ch 106 at 220 – 225 (Ch).
The creation of a trust is rightly described as a unilateral transaction. If,
objectively assessed, a settlor intends to create a trust, and the other
certainties and requirements of constitution are present, then the intentions of
the trustee will be irrelevant. Conversely, if objectively the settlor does not
intend to create a trust, then one of the core certainties is missing and there
cannot be a valid trust. The trustee’s intentions are not critical.

[210] In terms of that approach, an important part of the context here and the
significance of “the whole of the circumstances attending the relationship between
the parties” is that the alleged creator of the claimed private law trust was the Crown
itself. The plaintiffs’ claim, that the Crown certainly intended to create such a trust,
involves the necessary proposition that the Crown certainly intended to constitute
itself a trustee able to be held to account by the Courts of Equity at the behest of the
beneficiaries of the trust. The Crown placed considerable reliance on the decision of
Megarry V-C in Tito v Waddell,56 and to other cases of like effect.57
[211] In his written submissions Mr Goddard put the position thus:
The key question of certainty of intention needs to be considered in this case
in the light of the caselaw concerning references to the Crown as a “trustee”.
The word “trust” has a number of meanings. Where it is used in respect of
the Crown or Government officials, the starting point is that it is likely that
what is contemplated is a “trust in the higher sense” involving public
law/governmental obligations, not private law obligations.

[212] I note Mr Goddard’s focus on the existence of a presumptive likelihood that
where the Crown was concerned the use of the word trust indicates that a “trust in
the higher sense” was contemplated. That presumption Mr Brown challenged.
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[213] In Tito v Waddell, the general position was explained by Megarry V-C on the
basis that when it is alleged that the Crown is a trustee, important contextual
considerations are the governmental powers and obligations of the Crown, for those
readily provide an explanation which is an alternative to a trust. Thus:58
If money or other property is vested in the Crown and is used for the benefit
of others, one explanation can be that the Crown holds on a true trust for
those others. Another explanation can be that, without holding the property
on a true trust, the Crown is nevertheless administering that property in the
exercise of the Crown’s governmental functions. This latter possible
explanation, which does not exist in the case of an ordinary individual,
makes it necessary to scrutinise with greater care the words and
circumstances which are alleged to impose a trust.

[214] At the same time, there is, as Lord Atkin acknowledged in 1932, 59 nothing –
at least as far as he was then aware – to prevent the Crown acting as agent or trustee
if it deliberately chooses to do so. What Tito v Waddell concludes is that without
raising a burden of proof, as had been submitted, the existence of the alternative
explanation that the Crown was acting in the exercise of its governmental functions
when it is alleged to have created a private law trust means “that the Courts will be
ready to adopt it unless there is a sufficient indication that instead a true trust was
intended”.60
[215] The plaintiffs responded to the Tito v Waddell principle on the basis that, in
their submission, the Company had by definition sought to establish a private law
trust. To the extent that the Crown agreed in clause 13 of the 1840 Agreement to
step into the shoes of the Company, the Crown – again by almost necessary inference
as I understood the argument – assumed a private law obligation. There was,
therefore, no room for the presumption that the defendant had argued for, or
alternatively any such presumption was summarily rebutted.

In my view, that

argument is met by what I consider to be the true analysis of the 1840 agreement:
that it was a political compact.

The Crown was acting as a government

endeavouring – as indeed was an underlying theme of much of its activities in New
Zealand in these early years – to regularise in a general legal sense and pursuant to
the general principles applicable at the time to “colonising” activities what it
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considered to be the irregular actions of the New Zealand Company as regards its
adventure in New Zealand. Moreover, it is not clear to me that it can be assumed
that the Company itself was acting in a traditional, private law, capacity. Rather, and
as I think the Barings Bill showed from early on,61 the Company saw itself as an
agent of government with governmental powers. If the Company had had its way, I
interpose, my sense now is that it would have been happy to act as government
without the “interference” of the Crown.
[216] Having reviewed the additional authorities referred to by Mr Goddard, I do
not think it is necessary to comment on them any further as they reflect the general
principles articulated in Tito v Waddell.
[217] In assessing the plaintiffs’ contention that the 1845 Crown Grant crystallised
the private law trust I do, therefore, pay regard to the alternative explanation of the
exercise of governmental functions. In doing so I note the “true trust”/“trust of a
higher nature” distinction, but do not find that to be of much help in and of itself.
Certainty of subject-matter
[218] Certainty of subject-matter requires that the property to be held on trust is
identified with sufficient certainty. If the property is yet to be ascertained, no trust
will come into existence until it is so ascertained. There may be a contractual
obligation to take the steps necessary to establish the trust – but until those steps are
taken, no trust exists and any proceedings to require the promisor to establish the
trust are contract enforcement proceedings, not breach of trust proceedings. At the
same time, the requirement for certainty of subject-matter does not require more than
that the trustees be able to identify property held by them within which the trust
property may, by computation or otherwise, be located.

Accordingly, the

requirement will be satisfied if a court can determine how much money or property
is to be held on trust or used for the trust’s purposes. Certainty of subject-matter also
generally requires certainty as to each beneficiary's beneficial interest: the trustees
must know exactly what, and how much, each beneficiary is to have, hence the
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original significance of the 1892 – 1895 lists. Where, as is now the case here, a
discretionary trust is said to exist, that requirement does not apply.
Certainty of objects
[219] Certainty of objects requires that the identity of beneficiaries of the trust be
certain. At the least there must be specified criteria that enable the trustees to say
whether a particular person is or is not a beneficiary (category certainty). In the case
of a discretionary trust what is required is conceptual certainty, that is a sufficient
degree of precision to enable the limits of the class to be ascertained. Evidential
uncertainty, ie a difficulty in applying a sufficiently certain expression of the class
because of uncertainties as to facts, does not mean that the necessary subject-matter
certainty does not exist. It was Mr Goddard’s submission that, in addition, certainty
was required as to the way in which the trust assets may be applied for the benefit of
the discretionary beneficiaries. That proposition is, with respect, perhaps a little less
obvious. Re Gulbenkian’s Settlement Trusts62 established the proposition that the test
for certainty of objects in respect of discretionary trusts was, as described, the same
that had been applied in relation to mere powers. In McPhail v Doulton the House of
Lords found that a discretionary trust was created where the trustees were directed to
apply the net income of the fund “in making at their absolute discretion grants to or
for the benefit of any of the officers and employees or ex officers or ex employees of
the company or to any relatives or dependants of any such person in such amounts at
such times and on such conditions (if any) as they think fit”.63 It would appear that
the House of Lords had no difficulty there with the breadth of the way in which trust
assets could be applied for the benefit of the discretionary beneficiaries.

The

certainty, therefore, would appear to be a conceptual one, to adopt the phrase also
used as regards the identity of the beneficiaries themselves, rather than one which
points to a pre-defined list of possible ways in which trust assets may be applied.
[220] Does the 1845 Crown Grant, construed objectively and in its relevant context,
satisfy the three certainties? I now consider each in turn.
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Certainty of Intention
The 1845 Crown Grant
[221] In my view in considering whether there was certainty of intention, that is
whether the Crown intended to assume the responsibilities of a (private law) trustee,
the place to start is with the terms of the 1845 Crown Grant itself. The operative
terms of that Grant are that the Crown does:
hereby grant unto the said New Zealand Company ... 151,000 acres of land
... saving and always excepted as follows: - all the pas, or burial places, and
grounds actually in cultivation by the Natives, situated within any of the
above described lands hereby granted ...; and also excepting all the Native
reserves marked upon the plan herein indorsed, and coloured green – the
entire quantity of land so reserved for the Natives being one-tenth of the
151,000 acres hereby granted to the said Company;”.

[222] So land is being excepted and reserved.

Beyond that, little – if any –

explanation is provided by the terms of the 1845 Grant itself as to the nature of those
exceptions, or the one-tenth reserve, or by whom it was owned or on what basis it
was to be administered.
[223] That the 1845 Crown Grant does not use the word “trust” is not, of course,
conclusive: what can be said, however, is that given the terms of the 1845 Crown
Grant evidence of the necessary clear intention to create the alleged private law trust
must be found principally in the context in which the Grant was made, and the
background events which had created that contract. As the parties did, I will
consider that context and background largely by reference to various elements of the
factual narrative already set out.
[224] An early articulation of the Company’s overall plans for New Zealand, the
unsuccessful Barings Bill, would have had the Company acting as government and
the tenths arrangements established by legislation. At least as then conceived,
private law trusts were not, by my view, clearly intended.
[225] The plaintiffs fairly point to the Company’s instructions to Colonel
Wakefield, and the reference to the one-tenth being “reserved by the Company, and

held in trust by them for the future benefit of the chief families of the tribe”. To that
expression of intention is linked:
(a)

the terms of the Port Nicholson, Kapiti and Queen Charlotte Deeds,
that each refer to reserves being “held in trust”; and

(b)

clause 13 of the 1840 Agreement, with its reference to the Company
having entered into “engagements for the reservation of certain lands
for the benefit of the natives” and to the Crown’s commitment that “in
respect of all the lands so to be granted to the Company as aforesaid,
reservations of such lands shall be made for the benefit of the natives
by Her Majesty’s Government, in fulfilment of, and according to the
tenor of, such stipulations”.

[226] The reasonably obvious argument from the plaintiffs is that just as the
Company was committed to hold the reserves on private law trusts, then so was the
Crown when it made its clause 13 commitment. As Mr Brown put it:
If the Company had retained responsibility for the Tenths Reserves, then a
private law breach of trust suit against the Company as trustee would have
been available. Why then is that action not available against the Crown?

[227] This is, in my view, the strongest part of the plaintiffs’ argument for certainty
of intention. But these various references to trusts must be seen in their appropriate
context. The Company’s instructions to Wakefield begin by acknowledging the
considerable uncertainty then associated with the Company’s plans. Wakefield was
to achieve the objects of those plans by means he was to determine. The instructions
refer to the Barings Bill, and how there the reserve scheme would be established by
legislation. It is in that context that Wakefield is to include in all contracts for land
the reservation of one-tenth on trust.

The instructions conclude with a further

reference to that possibility. Speaking of the Company’s concern to ensure “the
continued relative superiority of [the] chief families” the instructions provide:
And you will not fail to seize any opportunity that may occur, of inducing
other natives of the chief families to follow Nayti’s64 example, by qualifying
themselves for superior employments, and for enjoying the really valuable
64
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property which all such persons may hope to acquire, if the Company’s plan,
with respect to reserves of land for the natives, should be generally
established by means of a legislative measure. (emphasis added)

[228] The reference to the plans with respect to reserves being established by
means of legislation is, in my view, of some significance.
[229] Turning to the deeds of purchase, the first element of context is that they
were of no legal effect, as was made clear when the Crown acquired sovereignty and
the doctrine of pre-emption arrived. Even more fundamentally, perhaps, they were
entered into at a time when the laws of England, including trust law, had not arrived
in New Zealand. They are therefore, at best, indications of what the Company had in
mind.

The Company’s evidence to the 1840 Select Committee shows the

considerable state of uncertainty that existed at that time. Wakefield’s answer in the
Select Committee65 to Mr Hindley captures those uncertainties, namely that the lands
had not yet been placed in trust and that the Company had at that point to devise
“proper trusts” which would retain the reserved lands for the benefit of the natives.
The full details of the Company’s scheme had to be worked out, over time and on the
ground, in New Zealand.
[230] The 1840 Agreement was, as I have already noted, essentially a political
compact. The Crown’s hand in many ways had been forced as regards the necessity
of extending its sovereignty to New Zealand. Appropriate arrangements had to be
made to regularise the colonising initiatives the Company had already undertaken.
These did not at that time include the Nelson Settlement. The Crown’s agreement to
give effect to the reservations “in fulfilment of, and according to the tenor of, such
stipulations” can have no more certainty than existed at the time as regards the terms
of those stipulations themselves. As already noted, they certainly included the
possibility, if not more, that reserves would be established on some legislated basis.
Beyond that, in my view the Crown was clearly acting as government when entering
into the 1840 Agreement. The plaintiffs placed some reliance, by reference to clause
13, on a distinction to be drawn between the Crown assuming Company obligations,
and the Government’s reservation, in respect of all other lands, to make such
arrangements as shall seem just and expedient. I do not think too much can be made
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of that provision. It is as likely to represent the Crown emphasising the extent of its
discretion as regards lands in New Zealand, other than the lands to be granted to the
Company at Port Nicholson and New Plymouth which, on the face of the 1840
Agreement, were not to amount to more than 160,000 acres.
[231] Up until this point of the story, as matters stood in 1840 both in New Zealand
and in England, I am unable to conclude that, as the plaintiffs asserted, a foundation
had been laid for the clear intention by reference to which the 1845 Crown Grant
would crystallise an intended private law trust.
[232] In its Second (Nelson) Settlement prospectus the Company stated that it
would add to the 201,000 acres offered for sale “a quantity equal to one-tenth
thereof” as native reserves so that the quantity of land to be appropriated will in fact
consist of 221,000 acres, and the town of 1,100 acres. The plan of the native
reserves in the First Settlement would be followed, unless the regulations of Her
Majesty’s Government, or any unforeseen difficulty, should prevent its adoption.
Although not in any way conclusive, again I note the absence of any reference to a
trust. By July 1842, Nelson town and accommodation (or suburban) sections had
been surveyed and ballot rights exercised by Thompson choosing Tenths Reserves
sections.
[233] Those actions clearly evidence the existence of a scheme for Tenths Reserves
in Nelson, but not the nature of that scheme.
[234] Around the same time, that is July 1842, express arrangements were made by
the Colonial Government for the administration of the reserve lands. In his letter to
the Chief Justice, Colonial Secretary Shortland first refers to the Company having
reserved “one-eleventh” of the settlements at Port Nicholson, Nelson and New
Plymouth “for the benefit of the natives”. He then refers to the direction that funds
were to be reserved from land sales by the Crown to create a fund for the purposes of
the Department of Protector of Aborigines to be subsequently used to promote the
health, civilisation, education and spiritual care of the aborigines.

Until those

reserves and those moneys could be vested in one set of trustees by legislation, the
Colonial Secretary requested that the Chief Justice “avail himself of the opportunity

by your periodical visits to the Company’s settlement, to direct from time to time the
disposal of any funds that may have arisen from the reserves, and to collect any
information respecting them that may be desirable with reference to the proposed
enactments”.

Shortland makes reference to those who had previously had the

management of the reserves at Port Nicholson being directed “to give up the trust”
into the Chief Justice’s hands.
[235] The plaintiffs point to these instructions as early recognition of an intention to
create a private law trust, tantamount almost to the creation of such a trust. In my
view, they are best understood as interim and somewhat pragmatic arrangements put
in place pending the creation by statute of some form of trust or arrangement for the
administration not only of the Nelson Tenths Reserves, but also the fund that was at
that time intended to be created from land sales. Those reserves of land and those
moneys were to constitute one trust fund of which the Bishop, the Chief Justice and
the Chief Protector would from time to time be the statutory trustees. In Tito v
Waddell, Megarry V-C observes that an indicator of a public law trust of the higher
kind is that trustees are named by office, not personally. 66 That indication is clearly
to be found in Shortland’s letter. That factor, together with the forward looking
references to the legislative trust to be created and the interim nature of the
administrative arrangements requested of the Chief Justice, do not support – at this
point – the plaintiffs’ proposition that the 1845 Crown Grant crystallised a private
law trust.
[236] The Bishop’s subsequent instructions to Magistrate Thompson, and his and
the Chief Justice’s subsequent resignation, continue to reflect the interim
arrangements being made for the administration of the land and funds in question
and, secondly, the ongoing significance of the intention that a form of trust be
created by statute, rather than that there was an intended private law trust that would
subsequently be crystallised by the 1845 Grant.
[237] The final element of context of the execution of the 1845 Crown Grant is
importantly Spain’s inquiries in both Wellington and Nelson, and the arbitration that
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he quite clearly undertook to settle the difficult situation that had arisen on the
ground, particularly in Wellington and less so in Nelson.
[238] What I think Spain’s 1843 interim report to Acting Governor Shortland
shows, as I have already analysed in more detail at [126] and following, is the
compromised and pragmatic nature of the inquiry he undertook into the Company’s
pre-1840 purchases.

I say compromised and pragmatic because Spain was

endeavouring to effect a practical solution to the reality that settlers had arrived in
numbers in Wellington, and subsequently Nelson. It was not possible to put the
clock back on their presence. Where their demands for land and what might be
called the “purity” of Spain’s original instructions conflicted, compromise was
required.
[239] Thus, by the time of his arrival in Nelson, Spain was operating not as a pure
Commissioner inquiring but as an umpire, referee or arbitrator – as his role was
variously described – to reconcile the Company and settlers’ requirements for land,
and the Crown’s recognition of the need to protect and preserve the interests of
Māori, both as regards Nelson Tenths Reserves and also as regards their pā,
cultivations and burial grounds. By contrast to his experience in Wellington, he
found the situation in Nelson far easier to resolve. Particularly influenced by the
meetings Captain Wakefield and others had held, in early 1842, with western Te Tau
Ihu Māori and the presents distributed together with Colonel Wakefield’s willingness
to pay “additional compensation”, Spain was willing to recommend a Crown grant to
the Company broadly in terms of the Company’s own survey plans.
[240] The August 1845 deeds of the release, seen as historic records of fact perhaps
rather than as legal documents, appear to reflect transactions whereby land, other
than areas of occupation, cultivations, wahi tapu and wahi rongoa, was given over to
the Company, no doubt from the perspective of local Māori understood in a Māori
way. In particular, it seems unlikely that that perspective would have encompassed
the outright sale of land that the Company was interested in. The plaintiffs suggested
that the term wahi rongoa, which Mackay had been unable to translate, properly
understood was a reference to “reserves”, that is the reserves of the Nelson Tenths
that were to be excluded from the land granted to the Company. Whether or not that

was, in fact, the case is difficult to say. Given Mackay’s general familiarity with the
issues, if that had been the case it seems likely he would have translated the term
accordingly. There is some support in R v Fitzherbert for that contention. There a
similar document would appear to have been signed by Māori at Pt Nicholson. The
Court construed that document as providing for a declaration by those Māori who
signed it “that the pas, cultivations, sacred places, “and the places reserved, will
remain along to us””.67 The submission was that the Māori term wahi rongoa was
translated by the phrase “in the places reserved”, referring to the reservation of the
Tenths. I am not sure that it matters much whether that is or is not the case. In my
view there is little doubt that – subject to a number of ambiguities – the terms of
Spain’s recommendation and the 1845 Grant itself reflect the scheme whereby, from
the Crown’s point of view as the maker of that Grant, land would be granted to the
Company, pā, cultivation grounds and burial sites would (generally) be excepted
from that Grant, and from the land to be granted to the Company there would be a
reservation of a tenth. As the terms of the 1845 Grant show, there can be no doubt
that such a reservation was intended, but that does not establish that, in issuing that
Grant, the Crown intended to create a private law trust.
[241] By my assessment, therefore, the terms of the 1845 Crown Grant, construed
objectively and in their relevant context, do not provide the certainty of intention
required for me to find that, as submitted, that Grant crystallised the establishment of
a private law trust.
[242] I have reached that conclusion without reference to two matters upon which
the Crown placed considerable emphasis. These were its argument that:
(a)

because it was never accepted by the New Zealand Company, the
1845 Crown Grant never came into effect; and

(b)

that, if that Grant did have some legal effect, that effect was negated
from the very beginning by the terms of s 10 of the Crown Grants
Amendment Act 1867.
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[243] As to the former, I am not persuaded that the 1845 Crown Grant,
contextually, could not as a matter of principle evidence the creation of a trust even
if, as a grant, it was not itself legally effective. As to the latter, s 10 of the Crown
Grants Amendment Act 1867 declared that “every grant whether formally cancelled
or not of the land comprised in which a new grant has been duly issued ... shall be
deemed to be and to have been absolutely void ab initio to all intents and purposes
whatsoever”. Therefore, the argument went, because the land comprised in the 1845
Grant was made the subject of the 1848 Grant, s 10 of that Act rendered the 1845
Grant “absolutely void ab initio to all intents and purposes whatever”. By reference
that provision, it was Mr Goddard’s argument that the 1845 Crown Grant could not
survive even to “crystallise” a trust.

I am not necessarily persuaded by that

argument. If a trust had been created, then that trust would have a separate existence
from the Grant itself. As such, it is not clear to me that the subsequent revocation of
the Grant – which in terms of s 10 of the 1867 Act I take to be aimed at the actual
grants of land thereby effected, rather than what might be called a collateral legal
effect, here the crystallisation of a trust – would necessarily extend that far. But, as I
have said, by reference to the terms of the 1845 Crown Grant and, as it were
assuming its efficacy, I conclude that that Grant did not crystallise a private law trust.
As the plaintiffs argued, from 1845 the existence of the Nelson Tenths Reserves,
albeit that the area of reservation was less than the plaintiffs said it should have been,
did in fact exist. This would appear to confirm that, notwithstanding s 10 of the
1867 Act, the 1845 Crown Grant continued to have some effect.
[244] That finding is, by itself, sufficient to determine the plaintiffs’ claim for an
express private law trust and thereby the first, second and third causes of action, as
all were dependent upon the existence of that trust.
[245] However, given the extensive evidence and argument I heard, I will consider
– albeit much more briefly – the question of the two other certainties.
Certainty of subject matter
[246] The carefully drawn maps and survey plans that accompanied the 1845 and
1848 Grants clearly identify specific surveyed plots of land as constituting the Tenths

Reserves. As regards that land, I would have had little difficulty in concluding that
certainty of subject matter was or at least could have been achieved. By the same
token, no certainty of subject matter was achieved with respect to the one-tenth of
the rural 150 acre sections that were never completely surveyed, nor identified and
allocated. Similarly, there could no subject matter certainty with respect to the
Uplift, an area of land that was never defined. I do not think it is an answer to that
lack of certainty to argue that the property that was the subject of the purported trust
was “an entitlement” to further reservation of land. That is simply to argue, at best,
that the Crown had some form of contractual obligation to create a trust, but failed to
do so. That is not a breach of trust but a breach of contract.
Certainty of objects
[247] In responding to the express trust case as originally pleaded, the Crown made
much of the uncertainty that surrounded the inclusion of names in the original lists in
the 1890s, and in particular in the 1895 lists. But, as the case was finally put, that
issue fell away. That is, the trust for endowment purposes was for the benefit of
those people by or on whose behalf land had been sold, and their descendents. On
that basis, I think the class of persons said to be the beneficiaries of that trust would
be identifiable. Moreover, and in light of the breadth of the discretionary purpose
accepted by the House of Lords in McPhail v Doulton,68 I do not see why a broadly
conceived trust for general educational and other benefits could not satisfy the
requirement for certainty of objects. The problem here, however, is as I think
Mr Goddard for the Attorney fairly pointed out, the range of the ways in which the
proposed objects of the Tenths Reserves were expressed in the period from 1837 to
the first statutory trusts reserves enactment, the Native Reserves Act of 1856. There
was, in particular, a theme of those various expressions that the land to be reserved
was to be held for the benefit of the chiefs and the chiefly families, rather than those
of a lesser ranking. I therefore acknowledge the uncertainty that would appear to
have existed at the time as regards the objects of the claimed trust. But by 1842, and
in the instructions sent by the Colonial Secretary to the Chief Justice and others, can
be seen reasonably clearly expressed the type of benefits which Māori had,
according to the plaintiffs, anticipated might accrue to them from the arrival of the
68
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colonists. Certainly, those benefits are paternalistically expressed and can be said to
aim at assimilation. But that may be simply the flavour of the times. Those benefits
are also clearly expressed in the terms of the 1856 legislation itself, where the
direction is for the Commissioners to apply the funds under their control “for the
benefit of the Aboriginal inhabitants for whose benefit such lands may have been set
apart in such manner as the Governor of the said colony may from time to time
direct”.69 Similarly, clause 5 of the Native Trust Ordinance of 1844 which, although
it never came into effect can I think be seen as reflecting the Government’s actual
understanding at the time, has the same flavour of general benefit. As relevant, it
provided for the following purposes:
All property real or personal which shall from time to time be granted
conveyed devised bequeathed or given to “The Trustees for Native
Education in New Zealand,: shall be holden by them upon the trusts
hereinafter declared, that is to say, - Upon trust that the said Trustees apply
and expend the rents issues and proceeds thereof in the establishment and
maintenance of schools for the instruction of the Native people in the
English language, and for a systematic course of industrial and moral
training in English usages and English arts, in providing for the relief of the
sick, and generally in such a way as may be most conducive to the bodily
and spiritual welfare of the Native race and to their advancement in the scale
of social and political existence; such schools, provision for the relief of the
sick, religious instruction or other advantages, not being exclusively
confined to persons of one particular religion.

[248] On balance, I am of the view that if there clearly had been an intention to
create a private law trust then, particularly by reference to that expression of purpose
in the Native Trust Ordinance of 1844 and in the earlier letters of instruction sent by
the Colonial Secretary in 1842, there would be sufficient clarity to satisfy the
requirement for certainty of objects.
[249] In other words, in my view the plaintiffs’ claim for an express private law
trust essentially failed because of an absence of certainty of intention, as evidenced
by the clear indications that what was conceived of all along was some form of
statutory trust to be created by the Crown in its role as government.
[250] In responding to the plaintiffs’ express trust claim argument, the Crown
raised the issue of the rule against perpetuities. If I had found that an express trust
had been created in the terms argued for by the plaintiffs, then I do not consider that
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the rule against perpetuities would have presented an insurmountable difficulty. That
rule is very much one of policy, as Mr Brown argued. The policy is to mitigate the
undesirable uncertainty of land held in trust not vesting within some defined period.
The general reasons for that rule are well understood. However, if in 1845 the
Crown had intended to create an endowment trust in terms argued for by the
plaintiffs, then I do not think that general policy would necessarily be regarded as
preventing such a trust coming into existence. I say that for two reasons. The first is
that in many ways such a trust can be seen as responding to an inherent characteristic
of customary ownership of land: that is such ownership is communal and inalienable.
That inalienability may be regarded as being reflected today in those provisions of Te
Ture Whenua Māori Act 1993 which provide for the inalienability of Māori
customary land (see s 145). Moreover, and in my view, the potential to move away
from the rule against perpetuities in appropriate circumstances was recognised in
Cooper v Stuart.70

That case concerned a Crown Grant in New South Wales

pursuant to which the Crown reserved unto itself certain rights to timber, water and
land.

The grantee subsequently challenged those reservations as being void,

including by reference to the rule against perpetuities. The argument for the Crown,
as regards the possible applicability of the rule against perpetuities, was that that rule
did not form part of the laws of New South Wales or, in any event, did not extend to
the Crown. In the Privy Council, their Lordships held that the rule did apply in New
South Wales as between subjects. As regards its applicability to the Crown in New
South Wales, they reasoned as follows:71
Assuming next (but for the purposes of this argument only) that the rule has,
in England, been extended to the Crown, its suitability, when so applied to
the necessities of a young Colony raises a very different question. The
object of the Government in giving off public lands to settlers, is not so
much to dispose of the land to pecuniary profit as to attract other colonists.
It is simply impossible to foresee what land will be required for public uses
before the immigrants arrive who are to constitute the public. Their
prospective wants can only be provided for in two ways, either by reserving
from settlement portions of land, which may prove to be useless for the
purpose for which they are reserved, or by making grants of land in
settlement, retaining the right to resume such parts as may be found
necessary for the uses of an increased population. To adopt the first of these
methods might tend to defeat the very objects which it is the duty of a
colonial governor to promote; and a rule which rests on considerations of
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public policy cannot be said to be reasonably applied when its application
may probably lead to that result.
Their Lordships have, accordingly, come to the conclusion that, assuming
the Crown to be affected by the rule against perpetuities in England, it was
nevertheless inapplicable, in the year 1823, to Crown grants of land in the
Colony of New South Wales, or to reservations or defeasances in such grants
to take effect on some contingency more or less remote, and only when
necessary for the public good.

[251] In other words, because of the general requirement of the Crown to retain
flexibility as to future public requirements for land, the rule against perpetuities –
which might impede the achievement of that policy objective – was not to be
applied. In my view, that decision clearly recognises the need for a flexible and
context-specific application of the rule. As I have said, if I had otherwise found the
requirements for an express private law trust had been satisfied, I do not consider the
rule against perpetuities would have stood in the way.
A resulting trust?

[252] As set out in their closing submissions, the plaintiffs’ argument here was that
if the express trust fails – obviously a reference to the endowment trust in perpetuity
– a resulting trust would arise in favour of the original owners of the land prior to its
acquisition (ie the hapu/whānau with mana whenua).
[253] That argument was based on the general proposition that where an express
trust fails, the trustee cannot take beneficially. Rather, the equitable interest must
reside elsewhere so it goes back, or results back, to the settler or transferor. As I
have held the Crown did not intend to create an express trust, I do not see how the
resulting trust doctrine – at least traditionally understood – can apply here.
[254] Furthermore, I do not think the transactions in question can be conceptualised
as transfers either by Māori to the New Zealand Company, or by the Company to the
Crown, on the basis that the transferee was to hold property on trust. First, and
simply put, the law did not recognise or allow a transfer by Māori to the New
Zealand Company. The doctrine of pre-emption, and its expression in the Land
Claims Ordinance 1841, make that clear.

Nor is it in my view possible to

conceptualise these transactions as transfers by the Company to the Crown on the

basis that the Company intended, and the Crown agreed, to hold transferred land
subject to a private law trust. Second, there is the difficulty in categorising the
conveyancing arrangements as a transfer from the New Zealand Company to the
Crown. By my assessment, and by reference to the fairly obvious terms of both of
the 1845 and 1848 Grants, they are best understood as a reservation by the Crown
from land to be vested in the Company. That is, in fact, the basis upon which the
Nelson Tenths Reserves were administered.

In addition, the conclusion I have

already reached that the Crown did not intend the creation of a private trust applies
here equally as well.
[255] I therefore turn my attention now to the second group of three causes of
action, namely breach of fiduciary duty, constructive trust based on equitable fraud
and breach of a relational duty of good faith.

By my assessment the general

equitable claims the plaintiffs make are best understood in terms of the pleaded
breach of fiduciary duty. For reasons that I will explain, I do not find the claims for
a constructive trust or a relational duty of good faith persuasive. I therefore assess
those claims first, and then turn to the claim for breach of fiduciary duty.
A constructive trust?

[256] To set out the essential elements of the claim they made for an institutional
constructive trust based upon equitable fraud, the plaintiffs identified Mahon J’s
articulation of the principle in the Avondale Printers case and “reframed it” in the
following terms: 72
In my opinion the authorities to which I have referred are applicable to the
present case. Where property [the 151,000 acre grant to the NZC] is
conveyed or proprietary rights released in consideration of an oral promise
by the transferee [NZC] that the transferor [Tenths’ Owners] will retain or
later acquire a beneficial interest in the property in question [one-tenth], and
where retraction of the promise [by the Crown] amounts to a fraud upon the
transferor, then the transferee [Crown] will be held a constructive trustee for
the benefit of the transferor of either the whole property or of the relevant
interest therein. The key to this type of inquiry in my opinion lies in the
question whether the transferor would have parted with his property but for
the oral undertaking of the transferee. If that question is answered in the
negative, then renunciation of the promise or disavowal of the common
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intention will operate in equity as a fraud on the transferor and entitle him to
the appropriate remedy.

[257] The essential argument was that the New Zealand Company had promised to
establish the trusts of the Nelson Tenths Reserves.

The Crown, through its

participation – as foreshadowed in the 1840 Agreement – in the process whereby the
land subject to the 1845 and 1848 Crown Grants was taken from Te Tau Ihu Māori,
became a party to that promise. Therefore, when the Crown failed to give effect to
that promise the land in question, the Nelson Tenths Reserves, was held by the
Crown on a constructive trust for the benefit of those Māori from whom that land
had been taken or by or on whose behalf that land had been sold. I do note here, in
passing, that at least as I understood the plaintiffs’ claims, western Te Tau Ihu Māori
do not say that land was taken unlawfully from them in general terms: they
acknowledge that, perhaps on their own terms, they welcomed Pākehā to their
district. What they say is that the deal they agreed to was never honoured as far as it
involved the creation of reserves, namely the Nelson Tenths, and the retention by
them of their pā, cultivation and burial grounds. They would not have parted with
their lands unless the promises that those reserves would be created and those lands
would be retained had been made to them. To the extent that that promise was not
fulfilled (the Shortfall, Diminution and Uplift) a constructive trust arose.
[258] Central to Mahon J’s recognition of a constructive trust in the Avondale
Printers case were very specific findings of fact, based on assessments of credibility
and a detailed factual record, in particular, that the plaintiff Avondale Printers only
abandoned rights to purchase the property in question in exchange for an option to
purchase that property in the future. That option was itself an equitable interest in
the land in question. It was equitable fraud to deny that equitable interest.
[259] To the extent that this claim relies on fact situations such as those reflected in
Avondale Printers, then my fundamental difficulty is that I do not think it is accurate
to categorise events in the 1840s in those essentially, private law, “transactional”
ways. In my view the realities were, as I think the narrative demonstrates, more
complex and nuanced. That is reflected in the transposition of roles required by the
plaintiffs’ adaption of Mahon J’s articulation in Avondale Printers. Thus, whilst it is
the New Zealand Company which is the purported (albeit legally impossible)

transferee which makes the oral promise, it is the Crown – the plaintiffs say
represented by Governor Grey at the time of his decision to move away from the
implementation of the Nelson Tenths arrangements – that becomes the relevant legal
actor as regards the breached promise.
[260] Moreover, this claim requires a private law characterisation of arrangements,
for example, the 1840 Agreement, which are in my view fundamentally political
matters. After all, the only documented agreements before the matters that were
settled following Spain’s “arbitration” in 1844, were the deeds of 1839 which were
without any legal force. Certainly the New Zealand Company had interacted with
Māori at Kaiteretere and elsewhere in the 1840s and, I have concluded, more likely
than not concepts of reserves were discussed. Moreover, I do not think it is at all
likely that Māori would have generally agreed to give up to Pākehā occupation their
traditional places of occupation, cultivation and burial. But having said that, the
claim of “fraud upon the transferor”, that is of equitable fraud, adds little, if
anything, to the allegation that the Crown owed a fiduciary duty to Māori in these
circumstances, and breached that duty.
[261] I think the acts and omissions the plaintiffs are essentially concerned about
can best be analysed by reference to that claim of breach of fiduciary duty.
[262] Nor do I think it is persuasive to argue, as the plaintiffs did in conclusion, that
Spain’s recommendations reflected a compromise between himself, the Government
and the Company made “to protect Māori interests”, and that had those commitments
not been made Spain would not have recommended the 1845 Grant to the Company
and, therefore, those commitments “affected the Crown’s conscience, and it is
unconscionable for the Crown to later resile from those commitments, whatever its
reasons”. With respect, that is in my view a far too general set of propositions and
assertions to satisfy the specific analysis of rights and obligations that is required
where an institutional constructive trust is to be recognised as having arisen by
operation of law.

It is, in many ways, to rely on a general theory of unjust

enrichment of the type Mahon J himself rejected in Avondale Printers.

[263] Finally, and as I think Mr Goddard fairly argued, the plaintiffs’ arguments
here are very much that the New Zealand Company made a binding contractual
promise and the Crown assumed full private law responsibility for that. That is a
claim for breach of contract, and time-barred accordingly. A claim for a constructive
trust based on the non fulfilment of that promise would also be time-barred.
[264] I therefore do not accept the plaintiffs’ claims for of a constructive trust based
on equitable fraud.
A relational duty of good faith?

[265] By reference to Hammond J’s reflections in the Paki decision, the plaintiffs in
very general terms argued that the Crown owed a relational duty of good faith to Te
Tau Ihu Māori in the 1840s, which it breached.
[266] As I read Hammond J’s comments in Paki, the Judge was reflecting on the
possibility that New Zealand Courts might recognise the concept of an enforceable
relational duty of good faith as being of assistance in assessing dealings between the
Crown and Māori. The key benefit of such a duty, again as I understand the Judge’s
comments, is that it does not require the Court to find that a fiduciary duty exists.
Rather, and based on a relational duty of good faith, the Court may find that rights
and obligations exist without having to find that the relationship was such as to
require the core fiduciary duty, namely an absolute duty of good faith. The concept
would, therefore, be more flexible and more responsive to complex relationships. Be
that as it may, I read nothing in those observations to suggest such a relational duty
of good faith exists now as a matter of New Zealand law. Moreover, I find it
difficult to see how, even if Courts today moved to recognise such a duty, they could
do so in a way that recognises it as having existed some 170 years ago. That would,
it seems to me, notwithstanding the common law doctrine of retrospectivity, 73 be to
rewrite history – in a legal sense – in a way which I think is simply not open to me.
[267] I therefore dismiss that aspect of the plaintiffs’ claims.
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A breach of fiduciary duty?

[268] Complementing their claim that, as a matter of private law, the Crown created
an express discretionary trust in respect of the Nelson Tenths Reserves in 1845 and
subsequently breached the terms thereof, the plaintiffs in their fourth cause of action
assert that the Crown owed fiduciary duties to Māori as regards the creation and
preservation of the Nelson Tenths Reserves and breached those duties as reflected in
the circumstances that give rise to the Diminution, the Shortfall and the Uplift.
[269] In doing so, the plaintiffs point first to the Supreme Court’s decision in
Chirnside v Fay.74

There the Supreme Court, and in particular Blanchard and

Tipping JJ in their joint judgment, identified the essential characteristic of a fiduciary
relationship as being “the entitlement ... of one party to place trust and confidence in
the other”.75 Millett LJ in Bristol and West Building Society v Mothew makes the
same point when recording what he regards as the key characteristics of a
relationship which will give rise to fiduciary obligations and therefore make the
person subject to those obligations a fiduciary:76
A fiduciary is someone who has undertaken to act for or on behalf of another
in a particular matter in circumstances which give rise to a relationship of
trust and confidence. The distinguishing obligation of a fiduciary is the
obligation of loyalty. The principal is entitled to the single-minded loyalty
of his fiduciary. This core liability has several facets. A fiduciary must act
in good faith; he must not make a profit out of his trust; he must not place
himself in a position where his duty and his interest may conflict; he may not
act for his own benefit or the benefit of a third person without the informed
consent of his principle. This is not intended to be an exhaustive list, but it
is sufficient to indicate the nature of fiduciary obligations. They are the
defining characteristics of the fiduciary. As Dr. Finn pointed out in his
classic work Fiduciary Obligations (1977), p. 2, he is not subject to fiduciary
obligations because he is a fiduciary; it is because he is subject to them that
he is a fiduciary.

[270] Relationships of an “inherently fiduciary” kind are to be contrasted with
relationships which “do not generally give rise to fiduciary obligations” but which
because of their circumstances “have a fiduciary dimension”. 77 The “inherently
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fiduciary” relationships include those of solicitor and client, trustee and beneficiary,
principal and agent, doctor and patient, partnerships, and – the Supreme Court said
there is a strong case for saying – most joint ventures.78 Whether a relationship
which is not “inherently fiduciary” will nevertheless be classified as fiduciary
“depends not on the inherent nature of the relationship but upon an examination of
whether its particular aspects justify it being so classified”. 79 There is no “single
formula or test” for deciding whether a relationship outside the recognised categories
“is such that the parties owe each other obligations of a fiduciary kind”.80
[271] Taken overall:81
It is clear from the authorities that relationships which are inherently
fiduciary all possess the feature which justifies the imposition of fiduciary
duties in a case which falls outside the traditional categories; all fiduciary
relationships, whether inherent or particular, are marked by the entitlement
(rendered in Arklow as a legitimate expectation) of one party to place trust
and confidence in the other. That party is entitled to rely on the other party
not to act in a way which is contrary to the first party’s interests.

[272] The existence of the second, “catch-all” category of fiduciary relationships,
and its ability to be moulded to suit the requirements of good conscience in a caseby-case sense, is traceable to “the generally flexible approach of equity”.82 It also
reflects the fact that “the original purpose of equity was to modify the rigour and
rigidity of the common law”.83 Such relationships are not restricted to those arising
because they are expressly undertaken.84 As Blanchard and Tipping JJ explained in
Chirnside:85
[E]quity imposes an obligation to eschew self-interest when the
circumstances require. The obligation does not arise only when expressly
undertaken. To hold otherwise would be to confine the powers of equity to
situations akin to express trusteeship and would emasculate the breadth of
equity’s traditional reach by its use of concepts such as constructive
trusteeship and its imposition of fiduciary obligations. Indeed, it will be
recalled that in Kuys Lord Wilberforce spoke of cases of trust “express or
implied”. He thereby recognised that fiduciary duties need not be expressly
undertaken.
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[273] In short, “it is not necessary for there to be an express undertaking or
agreement to act in the interests of another before a fiduciary duty can arise.86 To the
contrary”:87
At the very least the undertaking [by the proposed fiduciary to act in the
interests of the other party] can be implicit from the circumstances, and the
true principle, in our view, resides in the idea that the circumstances must be
such that one party is entitled to repose and does repose trust and confidence
in the other. The existence of an agreement or undertaking is no more than a
frequent manifestation of such a circumstance.

[274] Having thus identified the essential elements of a fiduciary relationship –
with which analysis the Attorney-General had no quarrel – the plaintiffs went on to
argue why such a relationship existed as between the Crown and Māori in this
instance. Here they relied first on Canadian cases: the recent Elders Advocates
decision for the general principles, and, more specifically, the now long line of cases
– including particularly Guerin, R v Sparrow, Wewaykum and Semiahmoo, in which
the Supreme Court of Canada has recognised and discussed the fiduciary duty the
Canadian Federal Crown owes to Indians, as reflected in s 18 – and elsewhere – of
the Indian Act 1952.88 As the plaintiffs submitted, although not yet followed in New
Zealand, those authorities have been commented on favourably, most notably by
Cooke P. For example, in the Muriwhenua decision:89
More recently in Canada Indian rights have been identified as pre-existing
legal rights not created by Royal proclamation, statute or executive order. It
has been recognised that, in some circumstances at least, the Crown is under
a fiduciary duty to holders of such rights in dealings relating to their
extinction. The judgments in Guerin, cited earlier, delivered by Dickson J
and Wilson J seem likely to be found of major guidance when such matters
come finally to be decided in New Zealand. The approach of this Court in
the Māori Council case to the principles of the treaty of Waitangi and the
partnership and fiduciary analogies there drawn are consistent with them.
Her Majesty the Queen’s Waitangi Day speech gives the ideal a scope much
wider than legal proceedings. There are constitutional differences between
Canada and New Zealand, but the Guerin judgments do not appear to turn on
these. Moreover, in interpreting New Zealand parliamentary and common
law it must be right for New Zealand Courts to lean against any inference
that in this democracy the rights of the Māori people are less respected than
the rights of aboriginal peoples are in North America.
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[275] Similar observations were made by Cooke P in subsequent cases, including
the Wharekauri Rekohu (another fishing- 1992),90 Iku Whenua (hydro electric dams
– 1994),91 Taiaroa (Māori electoral option – 1994)92 and Ngai Tahu (whale watching
– 1995)93 decisions. It is here sufficient to note that in the Wharekauri Rekohu
decision, and reflecting on the Supreme Court of Canada’s decision, R v Sparrow,
and the Australian High Court’s decision, Mabo v Queensland (No 2),94 subsequent
to Muriwhenua, he observed: “clearly there is now a substantial body of
Commonwealth case law pointing to a fiduciary duty”. He added:95
In New Zealand the Treaty of Waitangi is major support for such a duty. The
New Zealand judgments are part of widespread international recognition that
the rights of indigenous peoples are entitled to some effective protection and
advancement.

[276] The possible relevance of a fiduciary duty as recognised by Canadian
authority has been recognised in relatively few other decisions, although – in terms
of the generally non-justiceable principles of the Treaty of Waitangi as articulated in
the Lands and Forests cases96 – it plays a central part in Treaty claims.
[277] To the extent that, by reference to those Canadian cases and their
acknowledgement in New Zealand, the plaintiffs might be seen as arguing for some
general fiduciary duty owed by the Crown to Māori, the answer I think is relatively
straightforward.
[278] Against such a duty as a matter of principle there is the following statement
of the Court of Appeal in New Zealand Māori Council v Attorney-General:97
We do not intend to traverse the arguments made to us on the basis of the
recent Canadian authorities as to the nature of the duty owed by the Crown
to aboriginal peoples in that country. Those decisions reflect the different
statutory and constitutional context in Canada. The decisions of this Court
contain clear statements to the effect that the Crown’s duty to Māori is
analogous with a fiduciary duty and we see no proper basis for us to revisit
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them. The law of fiduciaries informs the analysis of the key characteristics
of the duty arising from the relationship between Māori and the Crown under
the Treaty: good faith, reasonableness, trust, openness and consultation. But
it does so by analogy, not by direct application. In particular, we see
difficulties in applying the duty of a fiduciary not to place itself in a position
of conflict of interest to the Crown, which, in addition to its duty to Māori
under the Treaty, has a duty to the population as a whole. The present case
illustrates another aspect of this problem: the Crown may find itself in a
position where its duty to one Māori claimant group conflicts with its duty to
another. If Gendall J [whose decision was being appealed] was saying that
the Crown has a fiduciary duty in a private law sense that is enforceable
against the Crown in equity, we respectfully disagree.

[279] Having said that, I do note that the Supreme Court took the trouble to record
the following statement in its minute in relation to New Zealand Māori Council v
Attorney-General:98
The parties acknowledge that the comments of the High Court and Court of
Appeal in their judgments, of 4 May 2007 and 2 July 2007 respectively,
concerning the Crown’s fiduciary obligations to Māori under the Treaty of
Waitangi are obiter dicta (paragraphs 61-82 in the Court of Appeal judgment,
and paragraphs 52-53, 57-50, and 94 of the High Court judgment).

[280] Significantly, in light of that minute, the Canadian case themselves do not
recognise a general fiduciary duty owed by the Crown to Indians. As was said by
Binnie J in Wewaykum:99
But there are limits. The appellants seemed at times to invoke the “fiduciary
duty” as a source of plenary Crown liability covering all aspects of the
Crown-Indian band relationship. This overshoots the mark. The fiduciary
duty imposed on the Crown does not exist at large but in relation to specific
Indian interests.

[281] As Harrison J put it in Paki, in a comment with which I agree:100
The Canadian authorities ... confirm that the Crown does not owe a fiduciary
duty at large to its indigenous people or a group of them. An express
undertaking assumed or implied from a particular instrument to represent or
protect a specific interest is critical.

[282] To the extent, therefore, that it was such a general fiduciary duty that the
plaintiffs were claiming, I reject that argument.
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[283] That leaves the claim that was, I think it is fair to say, the primary focus of
the plaintiffs’ argument: that as regards the creation and preservation of the Nelson
Tenths Reserves the Crown owed an ad hoc fiduciary duty to Te Tau Ihu Māori of the
type recognised in principle in Chirnside v Fay and similar to the particular duty that
has been recognised in Canada.
[284] Perhaps here the first question to ask is whether the New Zealand courts
have, in the general context of historical private law claims by Māori against the
Crown outside the Waitangi Tribunal, already found or indicated against the
recognition of such a fiduciary duty? I think the answer to that question is no, and
that there remains room for such a claim. That answer is consistent with general
principles of long standing, as articulated in Chirnside v Fay. It would also appear to
be consistent with Harrison J’s analysis in Paki. There the plaintiffs’ argument for a
“second category” fiduciary relationship was rejected, not as a matter of principle
but on the basis of a careful analysis of the relevant context.101

Of particular

significance for Harrison J were the status of Māori as legally capable (sui juris)
holders of freehold (not customary) title, free to alienate or retain the same, and of
the Crown – as representative of all its citizens and trustee for the public negotiating
to buy that land for public purposes. Thus Paki was not a situation where either
customary title or the Crown’s right of pre-emption affected the content, as they do
here. As Paki recognises, a possible source of such a duty – where title to customary
land is being extinguished – is Chapman J’s decision in R v Symonds,102 as
commented on by Cooke P in Iku Whenua where Cooke P, speaking of rights
associated with customary title, said:103
It has been authoritatively said that they cannot be extinguished (at least in
times of peace) otherwise than by the free consent of the native occupiers,
and then only to the Crown and in strict compliance with the provisions of
any relevant statutes. It was so stated by Chapman J in R v Symonds (1847)
NZPCC 387, 390, in a passage later expressly adopted by the Privy Council,
in a judgment delivered by Lord Davey, in Nireaha Tamaki v Baker (1901)
NZPCC 377, 384.
Chapman J also spoke of the practice of extinguishing native titles by fair
purchase. An extinguishment by less than fair conduct or on less than fair
terms would be likely to be a breach of the fiduciary duty widely and
increasingly recognised as falling on the colonising power. See the fisheries
101
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case, Te Runanga o Muriwhenua Inc v Attorney-General [1990] 2 NZLR
641, 655; the Sealord case at p 306; the authorities mentioned in those two
cases; and now further the judgments in the Canadian Federal Court of
Appeal in Eastmain Band v James Bay and Northern Quebec Agreement
(Administrator) (1992) 99 DLR (4th) 16 and Apsassin v Canada (Department
of Indian Affairs and Northern Development) (1993) 100 DLR (4th) 504.

[285] The Attorney-General, in written submissions at closing, appears to attribute
the reference to a “likely breach of fiduciary” to Chapman J, when it is in fact a
comment by Cooke P. Beyond the reference to “fair purchase”, R v Symonds makes
no reference to fiduciary duties or breaches thereof: its focus is on more technical
issues relating to the nature of interests in land. But having said that, R v Symonds –
an early discussion of the relationship between Native, or customary, title, the
English Crown as under common law the exclusive source of private title, and the
processes whereby Native title is extinguished – and more recently Ngāti Apa, reflect
the common context that exists in New Zealand and Canada by reference to the
nature of customary title and the doctrine of pre-emption. In Guerin,104 writing for
five of the nine judges, all of whom agreed on the outcome, Dickson J reasoned that
the existence and nature of customary Indian title to land at the time of the
proclamation of sovereignty (much as analysed in Ngati Apa in the New Zealand
context), together with requirement for surrender before Indian land could be
alienated, gave rise – within the context of the statutory scheme of the Indian Act –
to a particular105 fiduciary duty on the Crown’s part. In discussing the concept of
Indian title Dickson J put it thus:106
The nature of the Indians’ interest is therefore best characterized by its
general inalienability, coupled with the fact that the Crown is under an
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obligation to deal with the land on the Indians’ behalf when the interest is
surrendered.

[286] The Crown fiduciary duty arose out of that obligation and – in turn – the
requirement of surrender before Indian land could be alienated. The purpose of the
surrender requirement was clearly to interpose the Crown between the Indians and
prospective purchasers or lessees of land so as to prevent the Indians from being
exploited. Section 18(1) of the Indian Act 1952 confirmed the Crown’s historic
responsibility by conferring a discretion on the Crown to “decide for itself where the
Indians’ best interests really lie”.107 The existence of that discretion had the effect of
transforming the Crown obligations into fiduciary ones, and did not oust the
jurisdiction of the courts to regulate the relationship between the Crown and the
Indians and the way in which the Crown exercised its discretion in dealing with land
on the Indians’ behalf. The Crown’s obligation was not, moreover, a public law duty.
The mere fact that it was the Crown that was obligated did not remove the Crown’s
obligation from the scope of the fiduciary principle. The Indians’ interest in land
was an independent legal interest, a creation of neither the legislative nor the
executive branch. The Crown’s obligation with respect to that interest was not
therefore a public law duty. Whilst it was not a private law duty in the strict sense, it
was in the nature of a private law duty.
[287] Writing for three of the nine judges, Wilson J reached broadly similar
conclusions by a similar reasoning process.
[288] Given that:
(a)

the customary title of Māori to land in western Te Tau Ihu is – as
recognised in Ngati Apa – if not the same then very similar to that
recognised by the courts in Canada as being enjoyed by Indian Bands
prior to the proclamation of sovereignty; and

(b)

the Crown was essentially acting pursuant to the common law right of
pre-emption when, through Spain, it investigated the Company’s land
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acquisitions in western Te Tau Ihu and subsequently made grants to
the Company which provided for reserves,108
it is not perhaps surprising that the plaintiffs argue that, just as in Canada as
recognised in Guerin, the Crown owed fiduciary obligations to Māori as regards the
part of that process that was designed to protect Māori interests, namely the
reservation of the Nelson Tenths.
[289] For the Attorney, Mr Goddard cautioned in general terms against an adoption
of the Canadian fiduciary duty approach. As he rightly noted, that approach would
appear to depend much on the terms of the Indian Act – and in particular s 18(1) –
and the more general recognition of Indian rights in the Canadian Constitution. It
therefore has a particularly Canadian context. Comments in two important Canadian
cases reflect this reality:
(a)

The Haida Nations case concerned a failure to consult with an Indian
Band over dealings with the tree farm licences affecting the Band’s
land.109

By reference to the Crown’s fiduciary obligation, the

Supreme Court found there had been inadequate consultation. The
following text is informative:110
The government’s duty to consult with Aboriginal peoples and
accommodate their interests is grounded in the principle of the
honour of the Crown, which must be understood generously.
While the asserted but unproven Aboriginal rights and title are
insufficiently specific for the honour of the Crown to mandate
that the Crown act as a fiduciary, the Crown, acting honourably,
cannot cavalierly run roughshod over Aboriginal interests where
claims affecting these interests are being seriously pursued in
the process of treaty negotiation and proof. The duty to consult
and accommodate is part of a process of fair dealing and
reconciliation that begins with the assertion of sovereignty and
continues beyond formal claims resolution. The foundation of
the duty in the Crown’s honour and the goal of reconciliation
suggest that the duty arises when the Crown has knowledge,
real or constructive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might adversely
108
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affect it. Consultation and accommodation before final claims
resolution preserve the Aboriginal interest and are an essential
corollary to the honourable process of reconciliation that s 35 of
the Constitution Act, 1982, demands.

(b)

In Mikisew Cree,111 another consultation case, the observations of
Binnie J at the outset of his judgment for the Supreme Court reflect
that general, Canadian context:
The fundamental objective of the modern law of aboriginal and
treaty rights is the reconciliation of aboriginal peoples and nonaboriginal peoples and their respective claims, interests and
ambitions. The management of these relationships takes place
in the shadow of a long history of grievances and
misunderstanding. The multitude of smaller grievances created
by the indifference of some government officials to aboriginal
people’s concerns, and the lack of respect inherent in that
indifference has been as destructive of the process of
reconciliation as some of the larger and more explosive
controversies. And so it is in this case.

[290] It was Mr Goddard’s argument that the context in New Zealand is different.
Here that “honourable process of reconciliation” is a task that has been given to the
Waitangi Tribunal in the first instance, and direct Crown-Māori negotiation in the
second. The Treaty of Waitangi Act 1975 is, as stated in its long title:
An Act to provide for the observance, and confirmation, of the principles of
the Treaty of Waitangi by establishing a Tribunal to make recommendations
on claims relating to the practical application of the Treaty and to determine
whether certain matters are inconsistent with the principles of the Treaty.

[291] It is therefore before the Tribunal and, following inquiry into and findings on
prejudicial effects and subsequent recommendations by the Tribunal, in negotiations
with the Crown that claims such as the plaintiffs’ should be addressed, as indeed the
Interveners argue here. That, I recognise, is an important argument. But, as the
Supreme Court made clear in Haronga,112 the fact that a Treaty settlement process is
underway does not prevent a distinct claim – in that case under s 8HB(1)(a) of the
Treaty of Waitangi Act – from being pursued. As a matter of principle, at least, the
same must be true of distinct private law claims.
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[292] In arguing against the recognition of a fiduciary duty – especially here in the
context of extinguishment of title – Mr Goddard also placed some reliance on
Australian decisions finding against such a duty.
113

Peoples v State of Queensland,

In an extract cited from Wik

Brennan CJ reasoned against such a duty in these

terms:
In the present case the only relevant function performed by the Crown is the
exercise of the power of alienation. That is the only power the exercise of
which relevantly affects native title. With all respect for the opposing view, I
am unable to accept that a fiduciary duty can be owed by the Crown to the
holders of native title in the exercise of a statutory power to alienate land
whereby their native title in or over that land is liable to be extinguished
without their consent and contrary to their interests.
... If the exercise of a discretionary power must affect adversely the rights
and interests of individuals, it is impossible to suppose that the repository of
the power shall so act that the beneficiary might expect that the power will
be exercised in his or her interests. The imposition on the repository of a
fiduciary duty to individuals who will be adversely affected by the exercise
of the power would preclude its exercise.

[293] But, as is clear from Symonds and Ngati Apa, the customary title of the Māori
of western Te Tau Ihu was not “liable to be extinguished without their consent and
contrary to their interests”. As Chapman J described, the requirement was for “fair
purchase”.

I therefore do not find that particular analysis from Wik helpful.

Moreover, Brennan CJ goes on to comment:114
On the other hand, a discretionary power – whether statutory or not – that is
conferred on a repository for exercise on behalf of, or for the benefit of,
another or others might well have to be exercised by the repository in the
manner expected of a fiduciary. Thus in Guerin v The Queen, the Crown
accepted a surrender by an Indian band of native title to land in order that the
land be leased by the Crown to a third party. The statutory scheme which
provided for the surrender to the Crown and its subsequent dealing with the
land imposed on the Crown the duty to act “on the band’s behalf”, as “the
appointed agent of the Indians ... and for their benefit” or for their “use and
benefit”.

[294] In my view, therefore, the plaintiffs’ claim that a fiduciary duty did exist as
claimed must be considered in light of a close analysis of the particular factual and
legal context I have already set out.
[295] Before doing so, I make a number of preliminary observations.
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[296] In undertaking that exercise it is important to bear in mind just what is the
essential feature of a fiduciary duty or obligation, namely the existence of a duty of
absolute loyalty and good faith. This was clearly articulated in Elder Advocates as
regards the impact of the governmental context on the requirements of a fiduciary
relationship:115
The duty is one of utmost loyalty to the beneficiary. As Finn states, the
fiduciary principle’s function “is not to mediate between interests. It is to
secure the paramountcy of one side’s interests ... The beneficiary’s interests
are to be protected. This is achieved through a regime designed to secure
loyal service of those interests” (references omitted – emphasis in original).
Compelling a fiduciary to put the best interests of the beneficiary before
their own is thus essential to the relationship.

[297] I admit an inclination to regard such an exercise as being impracticable, given
the length of time that has now passed since the events in question and, more
importantly as I have already observed, the inevitable ambiguities and
inconsistencies of the historical record from which the “facts” that are involved have
to be derived. This is, I think, to acknowledge the Attorney’s arguments based on
laches, or delay. The simplest answer is, however, that the parties presented to the
Court a statement of agreed facts. So I have those to refer to. To the extent that I
reach the view that those facts are insufficient to determine the matters before me,
then I have the broader narrative that the evidence I have heard provided. Moreover,
if uncertainty prevents a finding of fact to the civil standard, and impedes legal
analysis, the plaintiffs may not succeed. Thus, and recognising the difficulties that
the passage of time creates, I think the exercise is nevertheless one that I should
undertake.
[298] I also need to sound a note of caution about that exercise, given the way the
case was argued. The plaintiffs based their case very much on the general historical
narrative involving the customary Māori owners of land in western Te Tau Ihu
dealing – against the backdrop of the Kapiti and Queen Charlotte Deeds to which
they were not a party – with the New Zealand Company and the Crown, particularly
in the person of Mr Spain, in the period 1842 to 1845. They say the private trust
crystallised in 1845, and therefore paid little attention to events after that other than
as they gave rise – as they say as a matter of historic fact – to the Shortfall, the
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Diminution and the Uplift. Thus, they argued, the primary reason that the fiduciary
duty arose was because the Crown agreed to act as a fiduciary in a traditional private
law capacity from 1840 onwards, by assuming the Company’s role and conscience as
trustee in relation to the creation and management of the Tenths Reserves. In my
view, that assertion does little more than repeat the plaintiffs’ claim that the Crown
intended – objectively assessed – to create and in fact did create an express private
law trust. As I have found that, objectively assessed, the Crown did not intend to
create a private law trust, and therefore did not agree to act as “a fiduciary in a
traditional private law capacity from 1840 onwards ... as trustee”, it would follow
that the fiduciary duty the plaintiffs argued for did not arise. Having said that,
however, and in light of the attention paid to the Canadian cases both by the
plaintiffs and by the Attorney, I think some further analysis of the more particular
kind that is called for in this context is appropriate.
[299] In making their claim for a particular (second category) fiduciary relationship
the plaintiffs also pointed to a number of specific aspects of the factual and legal
context and to some more general considerations. Most of those more general
considerations (Māori vulnerability; Māori exclusion from knowledge or control in
relation to decision-making; Crown actions in managing Nelson Tenths Reserves)
are of little help: citing those general considerations does not, in my view, constitute
the principled analysis called for.

As Major J said in Gladstone v Attorney

General,116 as cited in Paki:
The concept of fiduciary duty is not an invitation to engage in ‘results
oriented’ reasoning. It is a principled analysis. At its core is the obligation
of one party to act for the benefit of another. This obligation may derive
from various sources such as statute, agreement, or unilateral undertaking.

[300] The plaintiffs identified a series of duties which they argued applied to the
Crown in the context of “this fiduciary relationship”, in addition to duties of loyalty
and good faith. These were a duty to honour promises made; a duty to protect and
preserve Māori property rights, and to implement the tenths owners’ entitlements; a
duty not to enrich itself; and a duty to correct wrongs. The comment I make is that it
is necessary first to conclude that a duty of “utmost loyalty” first exists to indicate
the existence of a fiduciary relationship, and then to consider the implications of that
116
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relationship in the particular circumstances. To do that, what is required is a careful
examination of the factual and legal context in which the Nelson Tenths Reserves
were first established and then administered.
[301] Turning to the factual and legal context, I think the first important
characteristic of the Crown’s involvement with Māori of western Te Tau Ihu and the
New Zealand Company in the process that resulted in the creation of the Nelson
Settlement was that – as already recognised – the Crown was acting pursuant to its
right of pre-emption. The plaintiffs pointed to the exercise of that right of preemption as being an important indicator that the Crown acting thus owed Māori
fiduciary duties. I am unable to accept that fundamental proposition. I do accept
that part of the Crown’s role pursuant to its right of pre-emption was as government
to protect the interests of Māori. That is clear. But at the same time, pursuant to the
processes provided by the Land Claim Ordinance 1841, the Crown was required to
balance the interests of Māori against the interests of those who argued that they had
“equitably” acquired land from Māori. More broadly, it also seems to me that when
the Crown was exercising the right of pre-emption “for itself”, as it were, and not in
response to a pre 1840 land claim, the Crown again had to necessarily balance the
interests of Māori from whom the land was to be acquired and of the population
more generally, in whose interests the Crown was also acting when it acquired that
land. Therefore, I do not see how it is possible to recognise (or impose) the duty that
the Crown, when exercising its pre-emptive right to acquire customary land, had to
act with utmost loyalty to Māori, given that the Crown was involved in an exercise
which fundamentally involved the balancing of competing interests.
[302] Thus, by my assessment, when Spain was carrying out his inquiries he was
mediating competing interests: to the extent therefore that he arranged for
“exchanges” of land prior to the recommendations he made in his 1845 report, I do
not think those actions can be categorised as a breach of fiduciary duty. At that
point, I do not think such a duty could exist.
[303] So, the question at this point becomes to what extent was the Crown acting
pursuant to that right as regards the customary land in question here? Clearly, the
end point of such action would, in general terms and as the Crown was not

purchasing for itself, be the issue of the grant which extinguished customary title.
That occurred either with the issue of the 1845 or the 1848 Grant. The Crown says
the 1845 Grant never came into effect. But I am not sure that matters here. I say
that for the following reason. At least as I understand it, after the 1848 Grant the
Crown did not purport further to exercise its right of pre-emption as regards the
Tenths Reserves land recognised by that Grant. On that basis I conclude that, as
regards that land, from at least 1848 onwards the Crown was “free” from the
contextual influence that in exercising the right of pre-emption it must necessarily
balance the interests of Māori, from whom land is being acquired, and of those
claiming to have made pre-1840 purchases and, more generally, of the broader
population which the Crown represented. Thus, dealings after 1848 with the Nelson
Tenths Reserves recognised by the 1848 Grant would be, by the Crown’s own case
as that Grant was effective to extinguish customary title, free from that influence.
Nor did I understand that, as a matter of fact, the 47 town sections removed in 1847
from the Tenths Reserves recognised at the time of the 1845 Crown Grant were ever
subsequently “acquired” by the Crown as part of the process of “tidying up” the
Crown’s title to land that I now understand took place throughout the 19th century.
Thus, from 1845 onwards the Crown’s dealing with the land recognised in the 1845
Grant as reserve land can be seen as not being affected by the Crown’s right of preemption. But that does not, in and of itself, mean the Crown was a fiduciary for
Māori as regards its dealings with that land.
[304] By their own terms, each of the 1845 and 1848 Grants reserve land – they
save and except it, and except and reserve it, from the land granted to the Company.
In the 1848 Grant the land is referred to generically as native reserves. No concept
of trust is referred to. Moreover, I do not think the concept of a reserve for Māori in
and of itself points to a fiduciary obligation for the Crown as regards the land
reserved. By 1845, the 1842 arrangements made for the administration of those
reserves in Nelson (albeit a point in time when Māori title to that land had not been
extinguished) had fallen into disuse. It is Superintendent Richmond, in his capacity
as such, who in 1847 gave effect to the surrender of town reserve sections associated
with the “reduction” of the size of the town. Matters were somewhat regularised in
1848 with the appointment of Pointer, Carkeek and Tinline as a Board of
Management. Their job was to examine and inquire into the present state of those

reserves and to make such steps as they considered just and equitable to promote the
regular increase of a fund from those reserves. Any recommendations that that
Board made had to be approved by the Superintendent himself. Any proceeds of the
reserve were to be paid into the local treasury under the head of the “Native Reserve
Fund” to be kept distinct from the ordinary revenue.117
[305] By 1 July 1853 that Board of Management had been replaced by the
Commissioner of Crown Lands in Nelson. That would appear to have remained the
position until the enactment of the Native Reserves Act 1856 on 6 August that year,
and the appointment of Dommett, Pointer and Brunner as Commissioners of Native
Reserves for the Nelson District pursuant to that Act on 1 December that year. That
legislation provided, amongst other things, for Commissioners to dispose of land,
subject to the consent of the Governor. If, after that point in time, any fiduciary duty
could be said to exist, in my view it would have to be found in the provisions of that
legislation.
[306] But the plaintiffs made no argument that the source of a relevant fiduciary
duty was those statutory provisions.

Given the significance of s 18(1) in the

Canadian context, on reflection I find that a little surprising. That may reflect the
plaintiffs’ concentration on the crystallising effect of the 1845 Crown Grant and the
associated argument that supervening legislation or Crown grants had not
extinguished the equitable entitlements created by the 1845 Crown Grant.

As

regards that latter argument, the plaintiffs relied on authority (Ngati Apa in
particular) that Māori interests in land could be extinguished by Parliament only if it
legislated in the clearest possible terms to that effect.

But that principle, as I

understand the cases, refers to customary interests in land. What is clear is that the
interests the plaintiffs have, and that their predecessors had, in the Nelson Tenths
Reserves are not customary interests, but rather creatures of English (New Zealand)
law. My conclusion is that, from 1856 onwards, those interests were governed by
the successive statutory regimes relating to native reserves (including the Nelson
Tenths Reserves) and that therefore the nature and extent of Crown (other than
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Treaty) obligations would fall to be established by reference to those successive
schemes.
[307] The focus therefore becomes the period between 1845 and 1856. In my view,
it is in this period that the argument for a particular fiduciary duty is strongest.
During this period the Nelson Tenths Reserves town sections were reduced from 100
to 53; exchanges were agreed by the Board of Management in 1849 and the Tenths
Reserves were further reduced when in 1853 429 acres were provided for the school
at Whakarewa. Those actions are not affected by the nature of the Crown’s role
when exercising its pre-emptive right, which I consider counts against the existence
of a duty of absolute loyalty to Māori.

Those actions occurred before the

establishment in 1856 of the explicitly statutory regime created by the Reserves Act
of that year. The more I have thought about it, the more it seems to me that the
Crown could not have been acting in a vacuum, in terms of some form of
enforceable legal accountability to Māori, during that period.
[308] Having said that, however, I find it hard to reconcile what I understand to be
the factual realities, namely the very imperfect and incomplete arrangements which
developed over time whereby reserves, including the Nelson Tenths Reserves, were
recognised and administered, with the concept of there being in existence at the same
time a fiduciary duty owed by the Crown to Māori as regards the administration of
those reserves.

By my assessment, the whole process of administering native

reserves did, in the situation that existed at that time, in fact involve the
consideration of the competing interests of the settlers of the Nelson area. Clearly,
the plaintiffs are arguing that as regards the Nelson Tenths Reserves those interests
were not a legitimate consideration for the Crown and should not have factored in its
thinking. Rather the Crown should have concerned itself solely with the interests of
local Māori in the reserves that had been identified, and in the preservation and
inalienability of those reserves. Yet, when the legislative arrangements were put in
place, the Native reserves were not inalienable and a considerable degree of
flexibility was given to the administrators in determining what was or was not a
proper use of those reserves.

[309] Balanced against those considerations, however, there is a clear point of
similarity with the context in Canada which has given rise, at least as I understood
the cases put before me, to a sui generis fiduciary duty: that is, it applies as regards
land that had been recognised as a reserve. That is also the situation here. That is, at
least as I consider it can be conceptualised, once the Nelson Tenths Reserves had
been recognised then it can be argued that the need for the Crown to “balance”
competing interests had ceased. That is, the balancing, undertaken in the process
whereby Crown grants were made, had resulted in a recognition of reserves.
Thereafter, the fact that the Crown was government did not prevent it from acting as
a fiduciary for Māori, as no-one but Māori had an interest in the recognised reserves.
Moreover, there would appear to have been public recognition at the time – as
reflected in the comments of the Nelson Examiner referred to at [113] – of the
outcome of the selection process and of the position of local Māori as significant
beneficial landowners in the new settlement.
[310] I conclude, therefore, that there is in this timeframe a set of circumstances in
existence in the context of which the Crown’s strongest argument, namely that to
recognise private law duties would be fundamentally incompatible with its role as
government, does not have force. But that very time and fact specific argument was
not the one which the plaintiffs made, nor one which the Crown responded to. I
therefore feel some hesitation in taking it further myself. Moreover, there is the
whole question of standing to be considered. If the plaintiffs do not have standing to
pursue such a claim, then I can take it no further.
Standing

[311] As the plaintiffs themselves accepted and acknowledged in their closing
submissions, the fiduciary duty they argued for was one owed to the hapu/whānau
from whom the land was acquired, that is the customary and collective groups who
had aboriginal title or mana whenua over the land. The position had moved on
considerably, therefore, from the position at the start of the trial when Wakatū, as an
incorporation of the current owners of individualised beneficial interests originally
held by the persons shown in the 1895 list, argued that as it represented those
owners, it had standing to enforce a trust that had originally been created for the

persons on that 1895 list. Reflecting that change in focus, the plaintiffs therefore
submitted that the Tenths Owners, as that term was defined in the pleadings by
reference to the 1893-1895 lists, were those “hapu/whanau”, albeit their successors
comprised in a modern day entity as a direct result of the laws and policies of the
Crown. Wakatū, therefore, had standing.
[312] I do not accept that argument.

Wakatū is a statutory incorporation,

comprising those persons who are the owners of private and individualised beneficial
interests in land vested legally in Wakatū. The objects of Wakatū as an incorporation
are to use, manage and administer any land or interests in land for the time being
vested in or owned by the incorporation. Wakatū is not itself a customary, collective
group, albeit that many, but not all, of its members are persons who do belong to the
relevant customary, collective groups.
[313] I acknowledge the contest, essentially between Wakatū and the Interveners,
as to who are the relevant customary, collective groups. The Interveners’ argument
was very much that the iwi they each represent are those groups. The plaintiffs’
claim, based particularly on customary evidence as to the pattern of mana whenua in
western Te Tau Ihu, was that the relevant customary and collective groups were
comprised of whānau and hapu groupings which differed from location to location
across the area. They argued that the term iwi as it was now used described a larger
and broader group than would have been referred to by that term in the 19th century.
The Interveners contested that claim as well. I am not well qualified to resolve that
dispute. Based on the evidence I heard, my sense is that even if the plaintiffs are
correct in that mana whenua or ahi kā rights are particularised from location to
location in whānau and hapu groupings, that nevertheless those groupings enjoy and
exercise those rights as part of a larger collective, which in the 19th century and now
is properly referred to as the iwi represented by the Interveners. Be that as it may,
what is clear to me is that as a matter of private law Wakatū simply does not
represent those interests: rather it is an incorporation comprising individuals in their
capacity as holders of individualised property rights, even though those rights do
derive originally from membership of customary groups. But in my view Wakatū
does not represent those customary groups.

Therefore, Wakatū does not have

standing to pursue the claim articulated in these proceedings: that the Crown owed a

particular fiduciary duty to the customary collective groups holding mana whenua in
western Te Tau Ihu in the 1840s. I acknowledge that, over time, Wakatū has seen
itself as an entity able to protect and promote broader issues relating to the Nelson
Tenths. But it was a tension in this case from the outset that an entity established to
bring together individualised, English law, legal interests in land should contend that
it was the appropriate plaintiff to bring a customary, collective claim.
[314] I think it is also important, when considering standing in this case, to
recognise that standing is not simply a matter raised by the Crown, as defendant, but
also by the Interveners. The Interveners are modern collective entities. There are
clearly ongoing debates and tensions as to the extent to which such modern
collective entities can and do represent groups with separate identities within the
overall collective.118

Reference was also made during the case to the tensions

created within collective groups by the Crown’s “large natural grouping” policy, a
matter which has also been commented on in the Haronga decision.119

I also

acknowledge the commitment and care with which the Mitchells have researched the
whakapapa of the Tainui-Taranaki iwi of western Te Tau Ihu and, as part of that, the
history of the land now legally vested in Wakatū for its beneficial owners, the
members of Wakatū. Notwithstanding those considerations, I have reached the view
that Wakatu did not have standing to bring the claim articulated here.
[315] In my view, it is also very clear that the third plaintiffs do not have standing.
I think it is sufficient here to observe that merely by creating a trust a settlor cannot
vest in that trust property that is not the settlor’s to vest. Therefore the third
plaintiffs could not say that part of the property they held on trust comprised the
property, that is the chose in action, that is the right to bring these claims against the
Crown.
[316] Mr Stafford individually is a member, and kaumatua, of two of the customary
groups (Ngāti Rarua and Ngāti Tama) whose interests the plaintiffs asserted. As
regards the breach of private trust, as a member of the beneficiary group (namely a
descendent of the customary owners of land when that land was acquired in the
118

119

See John Dawson and Abby Suszko “Courts and Representation Disputes in the Treaty
Settlement Process”, (2012) 1 NZL Rev 35.
Haronga v Waitangi Tribunal [2011] NZSC 53.

1840s) Mr Stafford would have had standing. The position is different as regards the
claim for breach of fiduciary duty: if there is such a duty, in my view it is owed – as I
think the plaintiffs accepted – to the relevant customary groups.

There is no

evidence that Mr Stafford represents those groups in this proceeding.

If the

argument is that those groups are not properly represented by the Interveners, then
the appropriate course would have been to undertake some form of application for
representative status. No such application was made. I therefore conclude that
Mr Stafford did not have standing to bring the breach of fiduciary claim that, by my
assessment, is the strongest claim that the plaintiffs identified. Be that as it may, it is
appropriate to recognise Mr Stafford’s enormous and lifelong commitment to these
matters. In saying that, I also recognise the commitment of the Interveners who, in a
situation of some internal stress within these closely related groups of people, sought
to promote the interests they considered would best advance their member’s position.
Limitation
[317] As all acknowledged, the question of the applicability of the Limitation Act
1950, and relevant common law and equitable principles is fraught with difficulty. I
do not propose to add to this overly lengthy judgment by endeavouring to resolve
those difficult questions when that is not now necessary.
Result
[318] The result is that the plaintiffs have not established any of the six causes of
action pleaded and are accordingly not entitled to relief.
[319] There was no discussion of the question of costs. If any issue of costs arises,
I suggest a joint memorandum be filed setting out an agreed approach to resolve that
issue.

“Clifford J”

APPENDIX 1
Plaintiff’s’
Doc. No.
1

Date
Plaintiffs’ “Top Twenty” documents

Def's doc?
(& No.)

Instructions from NZ Company to Colonel
Wakefield

29 April 1839

Kapiti & Queen Charlotte Deeds

25 October 1839

Yes (2)

5 November 1839

Yes (3)

Evidence of Edward Gibbon Wakefield and
John Ward to Select Committee of New
Zealand

13-17 July 1840

Yes (7)

4

Instructions from NZ Company to Halswell

10 October 1840

Yes (8)

5

1840 Agreement

18 November 1840

Yes (4)

6

NZ Company Terms for Purchase of Lands
in Second Settlement (Nelson prospectus)

15 February 1841

Yes (6)

Evidence of William Wakefield, Edward
Jerningham Wakefield and John Brook to
1842 Spain inquiry

9-17 June 1842

No

Selection of Nelson Town and Suburban
Tenths Reserves

1842

No

Letter from the Colonial Secretary to the
Chief Justice

26 July 1842

Letter from Samuel Stephens concerning
his 1842 meeting with Te Poa Karoro

15 January 1843

No

11

Letter from Commissioner Spain

29 January 1843

No

12

Report of Commissioner Spain

12 September 1843

No

13

Minutes of conference at Major
Richmond’s, Wellington, January 1844

29 January 1844

Letter from Lord Stanley to Governor
Fitzroy

18 April 1844

No

Evidence of Te Iti, McShane, Tytler,
MacDonald and Duffey to Spain inquiry,
Nelson, 1844

20-21 August 1844

No

16

Deeds of release (original in Te Reo Māori)

24 August 1844

Yes (13)

17

Commissioner Spain’s Report and Award
on the NZ Companky Purchase

31 March 1845

Yes (14)

Crown grant to the NZ Company, Governor
Fitzroy

29 July 1845

Yes (15)

19

Plan annexed to 1845 Crown grant

19 July 1845

No

20

Native Land Court judgment and orders

21 November 1892

No

14 March 1893

No

2

3

7

8
9
10

14
15

18

No

Yes (9)

Yes (12)

Def's

Defendant’s “Top Twenty” documents

Doc. No.

Pltfs’ doc
Date

(& No.)

1

Marquis of Normanby to Captain Hobson

14 August 1839

No

2

Kapiti Deed

25 October 1839

Yes (2)

3

Queen Charlotte Sound Deed

5 November 1839

Yes (2)

4

1840 Arrangement

18 November 1840

Yes (5)

5

Royal Charter and Letters Patent – Lord
russell to Governor Hobson with enclosed
Royal instructions of 4 December 1840

5 December 1840

No

New Zealand Company Terms for Purchase
of Lands in the Second Settlement

15 February 1841

Yes (6)

July 1840 Evidence to the House of Lords
Select Committee on New Zealand

13 July 1840

Yes (3)

8

Ward to Halswell

10 October 1840

Yes (4)

9

Letter Colonial Secretary to the Chief Justice

26 July 1842

Yes (9)

10

Parliamentary Under Secretary George
Hope to Somes

10 January 1843

No

Notation by “W.S.” [William Swainson A-G]
on note by Connell

5 August 1843

No

12

Minutes of Conference at Major Richmond’s

19 January 1844

Yes (13)

13

Deed of release

24 August 1844

Yes (16)

Massacre Bay Deed

23 May 1846

Commissioner Spain’s Report, Award,
Minutes of proceedings, schedule of
presents

31 March 1845

Yes (17)

15

Copy of Nelson Crown grant

29 July 1845

Yes (18)

16

Letter Superintendent of Southern Division
to Wakefield

9 August 1845

No

Grey Memorandum, Enclosure No. 17, Grey
to Gladstone

14 September 1846

No

18

Letter Fox to Wakefield

3 April 1847

No

19

Letter Governor Grey to Earl Grey

7 April 1847

No

20

Copy of Nelson Crown grant

1 August 1848

No

6
7

11

14

17

No

APPENDIX 2
Place / Kainga

Hapu affiliation (in the 1840s)

East of the Nelson Settlement:
Rangitoto (D’urville Island)

Ngāti Koata

Wakapuaka

Ngāti Tama
Ngāti Koata

Within Nelson Settlement:
Wakatu (seasonal occupation)

Ngāti Rarua
Ngāti Tama
Ngatiawa
Ngāti Koata

Waimea (seasonal occupation)

Ngati Rarua
Ngāti Tama
Ngatiawa
Ngāti Koata

Motueka

Ngāti Rarua
Ngāti Tama
Ngatiawa (with Ngāti Rahiri as sub-group)

Marahau

Ngatiawa
Ngāti Rarua (according to the plaintiffs, relying
on their customary evidence)
Ngatiawa (with Ngāti Hine as sub-group)

Moutere (seasonal occupation)

Ngāti Rarua
Ngatiawa

Taupō

Ngatiawa
Ngāti Tama

Ngarara Huarau

Ngatiawa
Ngāti Tama

Takapou

Ngāti Rarua
Ngāti Tama

Tata

Ngāti Rarua

Motupipi

Ngatiawa (with Hinetui as sub-group)
Ngāti Rarua
Ngāti Tama

Takaka

Ngāti Tama
Ngāti Rarua

Parapara

Ngatiawa
Ngāti Tama

Aorere

Ngatiawa (with Ngāti Hinetui as a sub-group)
Ngāti Tama (according to the plaintiffs, relying on
their customary evidence)
Ngāti Rarua

West of Nelson Settlement:
Waikato

Ngāti Rarua (according to the plaintiffs, relying
on their customary evidence)
Ngatiawa
Ngāti Tama

Tomatea

Ngatiawa (with Ngāti Hinetui as a sub-group)

[aka Tamatea]
Pakawau

Ngatiawa (with Ngāti Hinetui as a sub-group)

West Wanganui/Wanganui

Ngāti Rarua

Anaweka

Ngāti Rarua

[aka Te Anaweka/Te Anahoeka]

Ngatiawa (with Ngāti Hinetui as a sub-group)

Tini

Ngāti Rarua

Notes:
1.

The information on location of hapu was principally sourced from the Mitchells’

published works, Te Tau Ihu O Te Waka Vols 1 and 3.
2.

The plaintiffs state that they rely on customary evidence they produced at Court

on mana whenua to the extent that the customary ownership is relevant to the Court’s
findings. They also state that in recording the general location of the iwi, they do not
wish the Court to overlook the plaintiffs’ detailed evidence regarding mana whenua
rights being exercised at a hapu/whānau level, reflecting the pattern of settlement
across Te Tau Ihu. Mana whenua of hapu/whānau in the Nelson Settlement area was
not necessarily shared by hapu/whānau located in other parts of Te Tau Ihu (such as
Wairau). For instance, the plaintiffs note that of the five Ngāti Rarua hapu, Ngāti
Paretona, Te Arawaere, Ngāti Turangapeke, Ngāti Pareteata and Ngāti Kairarunga, it
was principally the Turangapeke and Pareteata whānau who settled in western Te Tau
Ihu (the five hapu are referred to in the Ngāti Rarua Traditional History, section 1, p
3, and refer to the evidence of Paul Morgan as to the settlement of Turangapeke and
Pareteata, at [28] and [46]. In relation to Te Atiawa, the plaintiffs note that the hapu

Kaitangata was based on Collingwood (Paul Morgan, [47]), and Ngāti Hinetui at
Motupipi and further west, whereas other Te Atiawa hapu were based in eastern Te
Tau Ihu. Further, the plaintiffs rely on their evidence in relation to Kurahaupo.
3.

The defendant has sought to provide information only on the location of the four

iwi at the relevant period. The defendant notes that some of the sites are listed in the
table because the plaintiffs consider they were areas of seasonal occupation, in
particular: Wakatu, Moutere and Waimea. The defendant has not located evidence to
support permanent occupation at such areas. The plaintiffs have also relied on
customary evidence for citing certain iwi as being present, or having rights, in
certain areas. The defendant does not necessarily agree with such inclusions and has
recorded in the table what has been inserted at the plaintiffs’ request. The defendant
has not sought to provide information on the presence or absence of the Kurahaupo
iwi in this memorandum.

APPENDIX 3

Year

Number

Source

Notes

1842

2,500

Blue Book of Statistics 1842 Estimated – no
census taken.

1843

2,942

Report on the Settlement of
Nelson in New Zealand by
William Fox.

As at October 1843.

1844

3,079

Report on the Settlement of
Nelson in New Zealand by
William Fox.

End of year.

1845

2,933

Report on the Settlement of
Nelson in New Zealand by
William Fox.

December 1845.

1846

2,853

Report on the Settlement of
Nelson in New Zealand by
William Fox.

December 1846.

1847

2,917

Report on the Settlement of
Nelson in New Zealand by
William Fox.

December 1847.

1848

3,089

Nelson Examiner, 27
January 1849

Figures from
December 1848.

Note:
The table sets out years and numbers of settlers in the Nelson settlement. Fox’s
figures, between 1843 and 1847, include settlers in the town of Nelson and in the
surrounding ‘country’ districts. Fox’s Report does not contain any further detail on
what is meant by country districts; these areas may relate to areas where selections
had taken place.

