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PART I – INTRODUCTORY MATTERS
An overview of this case
[1]

C & S Kelly Properties Limited owns a property situated at 2B Vivienne

Street, Burwood, Christchurch (the house). The house was the family home of the
company’s shareholders and directors, Suzie and Cameron Kelly (the Kellys), and is
where they lived prior to the earthquake of 22 February 2011. Southern Response
Earthquake Services Limited (Southern Response) insured the Kellys’ house. In the
event of damage by an earthquake, it would provide earthquake insurance cover for
loss or damage not covered by the Earthquake Commission (EQC).
[2]

The Kellys claim that EQC failed, or refused, to make payment under the

Earthquake Commission Act 1993 (the EQC Act). They further claim that Southern
Response has refused to meet its policy obligations by failing to pay them anything
to settle their insurance claims. Their essential allegation is that the earthquakes
inflicted substantial damage to their house (particularly the foundations), which will
cost a significant amount to remediate. This, it is said, will exceed EQC’s statutory
liability. They seek judgment in the form of money from both EQC and Southern
Response.
[3]

While acknowledging some earthquake damage, EQC and Southern

Response maintain such damage is relatively discrete and capable of repair. Both
submit the Kellys are not entitled to recover a sum of money because EQC has
unequivocally elected to settle the Kellys’ claim by undertaking reinstatement of the
earthquake damage, rather than settling by way of payment. The Kellys have not
challenged EQC’s election to repair the house and, for this reason, their claim is
unable to succeed.
[4]

Both defendants contest the extent of earthquake damage caused to the

Kellys’ house. In particular, they question whether any material alteration to the
floor levels of the house was caused as a result of the earthquakes.

[5]

Before providing greater detail of the Kellys’ house and the background to

their claim, it is necessary to set out the statutory framework and the provisions of
the insurance policy.
The EQC Act and the insurance policy
[6]

EQC is a Crown entity which administers insurance against natural disaster

damage, provided under the EQC Act.1

The insurance against natural disaster

damage provided by the EQC Act is described in these terms:

[7]

18

Residential buildings

(1)

Subject to any regulations made under this Act and to Schedule 3,
where a person enters into a contract of fire insurance with an
insurance company in respect of any residential building situated in
New Zealand, the residential building shall, while that contract is in
force, be deemed to be insured under this Act against natural disaster
damage for its replacement value to the amount (exclusive of goods
and services tax) which is the least of—
(a)

if the contract of fire insurance specifies a replacement sum
insured for which the building is insured against fire under
that contract, the amount of that sum insured:

(b)

if the contract of fire insurance does not specify such a
replacement sum insured but does specify an amount to
which the building is to be insured under this Act, that
amount:

(c)

the amount arrived at by multiplying the number of
dwellings in the building (being the number determined in
accordance with subsection (3)) by $100,000 or such higher
amount as may be fixed from time to time for the purposes
of this paragraph by regulations made under this Act.

EQC’s liability is limited to $100,000 (excluding GST) in respect of each

earthquake event. A precondition to insurance under s 18(1) is a contract of fire
insurance in force in respect of the residential building the subject of the claim.
[8]

Natural disaster damage is defined under the Act as “any physical loss or

damage to the property occurring as the direct result of a natural disaster”.2 Section
29(2) of the EQC Act prescribes EQC’s obligation to settle any claim in the
following terms:
1
2

Earthquake Commission Act 1993, ss 4A and 5(1)(a).
Section 2(1).

29

Settlement of claims

…

(2)

[9]

Subject to any regulations made under this Act and, where a contract
has been entered into under section 22, to the provisions of that
contract, if, during the period for which any property is insured
under this Act, the property suffers natural disaster damage, the
Commission shall settle any claim (by payment, replacement, or
reinstatement, at the option of the Commission) to the extent to
which it is liable under this Act.

The insurance policy the Kellys held with Southern Response provided cover

for earthquake damage as follows:
cover for earthquake damage
If the Earthquake Commission agrees to pay a claim for loss or damage to
your house, we will provide Earthquake top-up cover for loss or damage not
covered by the Earthquake Commission.
1 Earthquake
top-up cover

[10]

a.

If your house is damaged by earthquake, natural
landslip, tsunami, volcanic eruption or
hydrothermal activity (as defined in the
Earthquake Commission Act 1993 and any
amendments) we will pay the difference
between the maximum amount payable by the
Earthquake Commission and your sum insured
stated on the Policy Schedule.

b.

Cover is provided on the same basis as ‘Cover
for your house’ on page 2.

c.

This cover does not include any excess you
may have to pay to the Earthquake
Commission.

d.

You will not have to pay any excess to us.

The policy provided cover for the Kelly’s house as follows:
what is covered by this policy
cover for your house
Your house is covered for any unforeseen and sudden physical loss or
damage that is not excluded by this policy.
There are some circumstances when you are not covered – please refer to
‘What is not covered by this policy’ on page 5 and the Policy Schedule.

1 What we will pay

a.

We will pay to repair or rebuild your house to
an ‘as new’ condition, up to the floor area stated
in the Policy Schedule.

b.

We will use building materials and construction
methods in common use at the time of repair or
rebuilding.

c.

If your house is damaged beyond economic
repair you can choose any one of the following
options:

d.

[11]

i

to rebuild on the same site. We will pay
the full replacement cost of rebuilding
your house.

ii

to rebuild on another site. We will pay
the full replacement cost of rebuilding
your house on another site you choose.
This cost must not be greater than
rebuilding your house on its present site.

iii

to buy another house. We will pay the
cost of buying another house, including
necessary legal and associated fees. This
cost must not be greater than rebuilding
your house on its present site.

iv

a cash payment. We will pay the market
value of your house at the time of the
loss.

If your house is damaged and can be repaired,
we can choose to either:
i

repair your house to an ‘as new’
condition, or

ii

pay you the cash equivalent of the cost of
repairs.

Where the cost to remediate earthquake damage to residential buildings under

the EQC Act is less than the statutory maximum provided by the EQC Act ($100,000
(plus GST)), Southern Response’s insurance policy has no application, because the
policy top-up cover is not engaged. If, however, the reinstatement costs exceed the
statutory cap, then the policy top-up cover applies.

[12]

Cover provided by the EQC Act applies to a residential building, which under

the Act includes buildings or structures belonging to a dwelling, used for the
purposes of the household or the occupier of the dwelling, and includes a garage
sited on the same property as the residential dwelling.3
[13]

Other external works, such as driveways and fences, are not included in the

statutory definition of residential building and thus fall outside the statutory scheme.
Such items, however, remain covered by the underlying insurance policy as they fall
within the definition of “your house” in the Southern Response policy. Such external
works are referred to as “out of scope” items because they are not covered by the
EQC Act.
Background
The house
[14]

The Kellys’ house, which includes a separate garage, is some 100 years old

and is situated on TC3 land.4 It is approximately 132 m2 in size, including an
adjoining deck, and has been the subject of a number of renovations over the years.
It is of timber construction with weatherboard cladding and timber subfloor framing
on a mixture of bluestone, concrete and timber piles.

The roof is clad with

corrugated roofing iron. The separate garage is of timber construction on a concrete
slab.
The history of the claim
[15]

After the September 2010 earthquake, the Kellys lodged claims with EQC

and Southern Response. Despite Mrs Kelly describing the house as only suffering
minor damage in the September earthquake, a preliminary assessment carried out on
behalf of Southern Response recorded dislevelment of the floors, settlement and
lifting of the piles, cracks in the gib board and lathe and plaster linings, and damage
to the bathroom floor tiles and shower.

3
4

An estimated repair cost was put at

Section 2(1).
Technical Category 3 (TC3), land is green zoned land on which moderate to significant land
damage from liquefaction is possible in future large earthquakes. Site specific geotechnical
investigation and specific engineering foundation design is required.

$132,365. This was based on a preliminary visual assessment following a two hour
visit. The primary purpose of this visit was, it is said, to provide an indication to
Southern Response of its potential exposure for reinsurance purposes.
[16]

After the February earthquake, the Kellys again lodged claims with EQC and

Southern Response. Mrs Kelly reported extensive damage to the house, and the
Kelly family vacated the property.
[17]

After notification of the Kellys’ claim, Southern Response “triaged” the claim

as being one that would be in excess of EQC’s liability cap. It allocated the claim
for assessment to Arrow International (NZ) Limited (Arrow), the company engaged
by Southern Response to project manage its building responses to earthquake claims.
A subsequent inspection of the property was undertaken by Southern Response on 31
August 2011 and a detailed repair/rebuild assessment report (DRA) prepared.
[18]

The DRA prepared by Southern Response recorded damage to the house,

which included settlement and displacement of the foundations, and signs of racking
and twisting in the interior. The repair work assessed at that time required lifting the
house, repair and replacement of the piling, and relevelling. In the opinion of Arrow,
the repair would be uneconomic, and it was therefore recommended that the house
be rebuilt.
[19]

Meanwhile, in July 2011, EQC carried out its initial assessment of the

earthquake damage to the house. This assessment considered the damage from both
earthquake events. As a result, EQC considered the earthquake damage to be under
its statutory cap for each event.

In particular, EQC considered existing floor

dislevelment had been exacerbated by the February earthquake. The suggested
repair strategy involved lifting and repiling part of the house, at an estimated cost of
$106,441.67. EQC, at that stage, apportioned the earthquake damage on a prima
facie basis for each event as 12 per cent for the 4 September 2010 earthquake event
and 88 per cent for the 22 February 2011 event.

[20]

Southern Response identified that EQC had assessed the cost to repair the

Kellys’ house as being under cap. As a result of the conflicting assessments, EQC
and Southern Response held an onsite joint review meeting in October 2012.
[21]

Following that joint review, the assessors for both EQC and Southern

Response agreed the earthquake damage to the house could be repaired by “jacking
and packing” damaged piles. This was estimated to involve repair costs under
EQC’s statutory cap. Subsequently, Southern Response’s assessor reassessed the
house as being economically repairable under a revised DRA of February 2013, with
an under cap cost estimate for the repair works of $81,813.33 (including GST).
[22]

As the costings to repair the earthquake damage to the house were below

EQC’s statutory cap, the building was allocated to EQC’s Canterbury Home Repair
Programme (CHRP). CHRP is a programme established by EQC to enable it to
manage the repair of houses in Canterbury that have more than minor damage. EQC
defines more than minor damage as being damage requiring repairs costing more
than $15,000 but less than EQC’s statutory liability cap ($100,000 (plus GST)).
Under the CHRP regime, the repair project becomes the responsibility of Fletcher
Building Limited (Fletchers), which had been contracted by EQC to act as the
project manager for CHRP.
[23]

The Kellys’ house was referred to CHRP in February 2013, where it was to

be the subject of final assessment and costing by Fletchers before a final work order
was prepared, and a contract for its repair entered into with a building firm.
[24]

In July 2013, the Kellys disputed EQC’s approach and commenced

proceedings. The Kellys claim the damage to their house and the required repair or
rebuild strategy would exceed the EQC statutory cap. The CHRP process has been
put on hold pending resolution of this proceeding.
[25]

Meanwhile, in accordance with Southern Response’s internal procedures

where there has been an assessment change from rebuild to repair, the Kellys’ file
was referred to an internal build audit team for review. In May 2013, a member of
that team conducted a preliminary examination of the house and confirmed the

original beyond economic repair assessment had been incorrect.

It was

recommended that the decision to repair should be maintained, but that a further site
visit be undertaken to confirm the findings.
[26]

Subsequently, in August 2013, a full examination was undertaken. It found

the original DRA did not appear to have taken into account any pre-existing
settlement of the foundations, the pre-existing floor levels, or the condition of the
house. It was concluded that any repair strategy other than putting the house back to
pre-event levels, as opposed to “as built” levels, would cause more damage. The
examiner concluded that if a structural engineer confirmed the methodology and the
revised scope of repairs, then the claim would remain under cap and with EQC.
The joint experts’ process
[27]

As an interlocutory step in these proceedings, the parties’ engineering experts

were directed to meet and attempt to agree a scope of works and costing. If unable
to do so, they were to identify the areas of agreement or disagreement. In particular,
whether satisfaction of the Kellys’ claim required a rebuild. They were to report to
the Court accordingly.5
[28]

The parties’ experts met on site and prepared a joint report. They agreed the

house and garage had suffered damage as a direct result of the Canterbury
earthquake sequence of 2010 and 2011. It was technically feasible to repair the
house. The experts further agreed that, because of the age of the house, there had
most likely been some pre-earthquake damage by way of floor settlement. However,
they also agreed that earthquake induced settlement was likely to have added to this
settlement. On the current evidence, they were unable to apportion the relative
contribution of pre-earthquake and post-earthquake settlement.

The experts,

however, set out an agreed strategy to relevel the floors and repair the house.
[29]

The experts agreed the repair strategy would need to be costed by quantity

surveyors.

5

Notwithstanding the apparent position recorded in the signed joint

C & S Kelly Properties Ltd v The Earthquake Commission HC Christchurch CIV-2013-4091273, 20 September 2013 (Minute of Kós J).

experts’ report regarding an agreed repair strategy, resolution of the matter did not
follow.
[30]

The Kellys have proceeded on the basis of perceived engineering advice that

a new foundation system is required to adequately repair their house.

This

essentially involves a rebuild of the house, and is to be compared with the strategy
contemplated in the joint experts’ report. The difference between the parties is
exemplified in the different costings of their respective scopes of works. EQC
prepared a revised scope of works as a result of the outcome of the joint experts’
report in May 2014. This estimated the cost of repairs to be $45,452.86. At that
time, the Kellys received a cost estimate for a replacement Type 2A foundation
system of approximately $548,000.6
[31]

As a result of the breakdown in the joint experts’ process, EQC and Southern

Response engaged their experts to reassess and complete an analysis of the damage
to the house. In particular, whether the floor dislevelment had been caused by the
earthquakes or had been a pre-earthquake condition. This lead to EQC and Southern
Response revising their assessment of the damage to the Kellys’ house. Apart from
particular elements of the house and garage acknowledged to have sustained physical
damage as a result of the earthquakes, their position is there is no evidence the
earthquakes caused damage to the subfloor area of the house, and therefore to its
floor levels.

6

As to what a “Type 2A” foundation is, refer Ministry of Business, Innovation & Employment
“Guidance: Repairing and Rebuilding Houses Affected by the Canterbury Earthquakes: Part C:
Assessing, Repairing and Rebuilding Foundations in TC3” (December 2012) Building
Performance ,< http://www.building.govt.nz> at 15.34, which defines such a foundation in these
terms (emphasis added):
Type 2A is a timber floor constructed over a 150 mm thick concrete ‘underslab’ on a
gravel raft, and is capable of resisting vertical liquefaction-induced settlement of the
land of up to 100 mm at SLS [(Serviceability Limit State (refer to AS/NZS 1170)].
Type 2B features a 300 mm thick concrete ‘underslab’, and is capable of resisting
vertical land settlement of up to 200 mm at SLS. Both Types 2A and 2B should
experience manageable curvature in response to settlement, allowing them to be
relevelled, having sustained minimal superstructure damage.

The claim and the positions of the parties
The Kellys
[32]

The Kellys’ claim against EQC is for a failure or refusal to make payment up

to the statutory cap of $100,000 (plus GST) in respect of each of the earthquakes.
They have alleged their house was insured against natural disaster damage, and that
the cost to reinstate the property was well above the statutory cap EQC was liable for
each event.
[33]

In respect of Southern Response, the Kellys seek either a declaration of the

amount Southern Response is liable to pay, or judgment for the equivalent sum. This
represents the cost to remediate the damage caused by the respective earthquakes
above the statutory cap for each earthquake event. Southern Response’s liability
arises out of its obligations under the policy of insurance held by the Kellys for
sudden accidental loss to the house.
[34]

In opening, the Kellys submitted EQC had failed to settle its claim as soon as

reasonably practicable, and that its proposed strategy would not restore the house to
a condition substantially the same as, but not better or more extensive than, its
condition when new, as required by the EQC Act. Under s 18 of the EQC Act, they
sought judgment for “the monetary amount for which EQC is liable up to its
statutory cap of $100,000 plus GST per event”.
[35]

The Kellys’ case was that a repair would cost between $529,845 and

$547,930, and a rebuild would cost $590,996. They submitted the rebuild cost was
the appropriate recovery amount. Applying the EQC percentage apportionments to
the damage to the house across the two earthquakes (12 per cent in September 2010
and 88 per cent in February 2011) to the rebuild cost of $590,996, it was submitted
that EQC was liable to pay $76,829.48 in respect of the September 2010 earthquake
and $115,000 in respect of the February 2011 earthquake.

[36]

The Kellys, in opening, confirmed they sought judgment against Southern

Response for the balance of the rebuild cost of $399,166, on the basis that Southern
Response breached its obligations under the policy by offering to pay the Kellys
nothing for the damage and was therefore liable accordingly.
EQC’s response
[37]

EQC’s response to the Kellys’ monetary claim is that it has a discretion under

s 29(2) of the EQC Act to decide how it will settle the claim. Having assessed the
earthquake damage as being less than the statutory cap to repair, it has elected to
repair the damage rather than settle the claim by payment of money. The grounds to
challenge its discretion as to how it will settle a claim are narrow and, in the absence
of any challenge to its decision to repair, it submits the Kellys’ claim for a monetary
payment cannot succeed.
[38]

While acknowledging some earthquake damage to the Kellys’ house, EQC’s

acknowledgment of damage caused by the earthquakes is limited to identified parts
of the house. In particular, its case is that the house had pre-existing issues with its
floor levels, and that in the absence of any visible manifestation of damage to the
land, foundations and sub-floor, there is no evidence of material dislevelment being
caused by the earthquakes, with the exception of a discrete area at the front of the
house.
Southern Response’s position
[39]

Southern Response’s position is that it has no liability under the policy of

insurance for earthquake damage until EQC agrees to pay a claim for loss or damage
to a policyholder’s house. In that event, Southern Response is required to provide
earthquake top-up cover for loss or damage not covered by EQC. As EQC has
elected to repair the house and garage, and assume direct responsibility for those
repairs, no claim has been triggered under the earthquake “top-up” cover in the
insurance policy. Its final scope of works put the repair as being less than EQC’s
statutory liability under the Act.

[40]

Insofar as Southern Response has a separate responsibility for external or

“out of scope” items separate from the house not otherwise covered by the EQC Act,
such as driveways and fences, but which are covered by the insurance policy,
Southern Response has elected under the terms of the insurance policy to repair
damaged external works.
The issues
[41]

The key issues for determination are:
(a)

Can the Kellys’ monetary claim succeed in the absence of challenge to
EQC’s election to repair?

(b)

Is EQC in breach of its obligation to settle the Kellys’ claim within a
reasonable time?

(c)

Does the floor dislevelment constitute earthquake damage?

This

includes whether the Kellys have proved that a Type 2A foundation is
required, which I discuss under a discrete head because of its
significance.
(d)

What relief, if any, results from my findings in respect of the
questions posed?

PART II – RESOLUTION OF LEGAL ISSUES
Can the Kellys make a monetary claim in the absence of any pleaded challenge
to EQC’s election to repair?
Overview
[42]

Under this head, I am required to consider whether the manner in which the

Kellys claim has been pleaded and presented permits the relief they seek – a
judgment for money. I summarise the arguments below.
[43]

EQC accepts the Kellys’ house suffered damage from the Canterbury

earthquakes in 2010 and 2011. In its opinion, however, the cost to remediate the
damage amounts to less than the statutory cap to which EQC is subject.7 EQC has
decided the appropriate method of settlement under s 27 of the EQC Act is to repair
the Kellys’ property. Indeed, EQC says it has made an unequivocal election to repair
the Kellys property. As a result, the only way the Kellys are able to obtain judgment
for a money sum, as they have pleaded, is by attacking that discretionary decision.
As such an attack was not pleaded, it contends the claim as conceived is untenable.
[44]

As a result of EQC’s election to reinstate, Southern Response submitted no

claim against it has been triggered under the earthquake top-up cover provided in its
insurance policy. It agrees with EQC that the scope of works for repairs will be
under cap. It therefore has no responsibility to be involved in the reinstatement of
the Kellys’ house.
[45]

The Kellys do not accept either EQC’s or Southern Response’s assessment of

the earthquake damage to their property. They have issued this proceeding seeking a
monetary judgment. They submit they are able to bring their claim by way of
ordinary proceeding, and expressly resist the idea of challenging EQC’s discretion
on the basis it is unnecessary.
[46]

Two further issues arise from the resolution of this substantive legal issue.

Firstly, whether EQC is in breach of its obligation to settle the Kellys’ claim within a
reasonable time. Secondly, if there is no breach of the obligation to settle within a
7

Earthquake Commission Act 1993, s 18(1).

reasonable time, notwithstanding any failure to explicitly challenge EQC’s election
to repair, or to plead a failure to properly exercise its discretion, whether there
remains an evidential basis upon which the Kellys may still succeed.
The absence of challenge to EQC’s election
[47]

In opening its case, EQC submitted the Kellys had no private law cause of

action against EQC. Its initial position was that, in the absence of seeking judicial
review of EQC’s decision to settle their claim by way of repair, the Kellys’
proceeding, asserting an entitlement to the payment of money, was flawed. That
submission reflected the stance being taken by EQC in contemporaneous declaratory
judgment proceedings to be heard by a full bench of this Court.
[48]

As a result of the full bench’s decision (Full Bench Decision), which was

delivered during the course of the hearing of this matter, EQC modified its position
regarding the need for judicial review.8 Its essential argument, however, remained.
EQC submitted, irrespective of whether EQC’s decisions are subject to challenge by
a public or private law cause of action, EQC had a legal right to make an election as
to how it would settle a claim.
[49]

EQC’S position was that neither the Kellys’ pleadings, nor the case they

presented at trial, challenged the exercise of that election, and, accordingly, the claim
must fail. Further, that any challenge which was made (or inferred) must establish
that the discretion has been abused, exercised without good faith, is arbitrary,
capricious, or otherwise unreasonable in the administrative law sense.
[50]

EQC argued the Kellys have failed from the outset to appreciate the

Commission has a discretion under s 29(2) of the EQC Act as to how it may choose
to settle claims. These are “payment, replacement or reinstatement at the option of
the Commission”.9 Despite the deficiency in the Kellys’ pleaded case being brought
to the attention of their counsel, no challenge has been mounted to the exercise of the
discretion, and, in EQC’s submission, no evidence adduced upon which such a
8
9

Earthquake Commission v Insurance Council of New Zealand [2014] NZHC 3138, [2015] 2
NZLR 381 [Full Bench Decision].
Earthquake Commission Act 1993, s 27(2).

challenge could succeed. This failure, in EQC’s submission, is fatal to the Kellys’
claim for a money judgment and their proceeding must accordingly fail.
[51]

The alleged deficiency in the Kellys’ pleading, in failing to challenge EQC’s

election, was brought to their attention on a number of occasions prior to the
commencement of the trial. The issue was identified and the submitted defect
discussed at a pre-trial conference in September 2014. At the beginning of the trial,
the ability of the Kellys to obtain a money judgment based on its pleaded case was
raised with their counsel, and the potential consequence of not seeking amendment
discussed. The Kellys elected to continue with their case without amendment to
their pleading.
[52]

In response, the Kellys maintained there is no legal impediment to their claim

for a monetary sum. They submitted the Full Bench Decision supported EQC’s
obligations under the EQC Act being enforceable by private action.

That

undoubtedly accurate submission did not, however, extend to an analysis of what an
ordinary action must seek to challenge, nor what needs to be established to impeach
the exercise of the discretion. The Kellys submitted that the issue in the present
proceeding involved a factual inquiry and turned on whether the proposed approach
by EQC remediates the damage caused by the earthquakes. If it does not, submitted
the Kellys, then EQC is liable to pay the Kellys cash, in accordance with its capped
statutory liability.
[53]

The Kellys also argued EQC failed to settle its claim “as soon as reasonably

practicable”, as required under s 29(4) of the EQC Act.

They submitted any

purported election by EQC to do physical work to repair the property had come too
late, with the result EQC was now liable to pay money.
Earthquake Commission v Insurance Council of New Zealand Inc (Full Bench
Decision)
[54]

As already observed, EQC originally contended before the full bench that its

election under s 27(2) could only be challenged by way of judicial review. In
rejecting that argument, the full bench concluded:

(a)

The circumstances in which a statute may impose obligations to pay
money are innumerable.10 A statute may create an obligation on a
public body to pay a private person or vice versa.

(b)

The EQC Act creates rights or entitlements “pursuant to a scheme of
statutory insurance”.11 While the statute does not create a contractual
relationship, it is nonetheless an arrangement of insurance to which
ordinary principles of insurance law and practice apply.

The

Commission’s obligations under s 29(2) are definite and not
discretionary, except insofar as which of the three options provided is
to be effected.12
(c)

As the EQC Act is silent as to how these entitlements or rights may be
enforced, the common law has a remedial responsibility to provide a
remedy, on the basis that where there is a right, there will be a
remedy.13

[55]

The full bench, after reviewing limited New Zealand authority regarding the

enforcement of EQC’s statutory obligation to make good or pay, observed that none
of the cases clearly articulate the nature of the Court’s jurisdiction to entertain an
ordinary action to enforce payment for a sum of money pursuant to a statutory
obligation.14
[56]

In addressing the question of the enforceability of a statutory obligation to

pay a claimed debt, the full bench placed substantial reliance on what was described
as the “liberating decision” of the House of Lords in Roy v Kensington and Chelsea
and Westminster Family Practitioner Committee (Roy), which has been followed in
subsequent English decisions.15
10
11
12
13
14

15

Full Bench Decision [2014] NZHC 3138, [2015] 2 NZLR 381 at [170].
At [171], citing Earthquake and War Damage Commission v Waitaki International Ltd [1992] 1
NZLR 513 (PC) at 514.
At [171], citing AMP Fire and General Insurance Co (NZ) Ltd v Earthquake and War Damage
Commission (1983) 2 ANZ Insurance Cases 78,016 (CA).
At [172].
At [173]–[176], citing Earthquake Commission v Disputes Tribunal [1997] NZAR 115 (HC) at
117; Doyle v Earthquake Commission [2009] NZRMA 546 (HC); Maryville Courts Trust Board
v Earthquake Commission [2013] NZHC 1575 at [14]–[15].
At [177] and [183]-[187], citing Roy v Kensington and Chelsea and Westminster Family

[57]

Roy involved a claim by a general practitioner seeking payment of sums

withheld by the defendant committee. The House of Lords proceeded on the basis
there was no contract between the doctor and the defendant committee. However,
their Lordships considered the statutory obligation to pay was just as effective in
conferring a private law right, as if it was contractual in nature.16 Lord Bridge
observed the statutory regime conferred upon the doctor a bundle of rights that were
to be regarded as his private law rights.17 The fact that the quantum of the payment
to the doctor was subject to a discretionary decision by the defendant committee
could not remove from the doctor his private law right of recovery, nor require the
doctor to be subject to the constraints of an action in judicial review.18
[58]

The full bench concluded that the statutory regime of insurance provided by

ss 18, 19 and 20, together with the Commission’s obligation under s 29(2), create
rights and obligations that are enforceable by private action, “notwithstanding that
they arise under statute and that the Commission exercises statutory powers”.19
Further, it observed that modern civil procedure provides an ordinary (or “private
law”) right of action against an entity obliged to pay money under a statute.20
[59]

In reaching these conclusions, the full bench observed that judicial review

would not generally be an appropriate remedy to determine entitlement to payment.
This was particularly so where the statutory scheme of insurance ran parallel with
private insurance. There was nothing in the legislative regime which indicated that
disputes were intended to be resolved by means of judicial review, which, the full
bench observed, is a mechanism ill-suited to claims involving disputed factual issues
requiring oral evidence.21
[60]

The Full Bench Decision, while clearly addressing EQC’s initial contention

that a challenge to the exercise of its election to repair under s 29(2) was confined to
judicial review proceedings, did not directly address EQC’s modified submission

16
17
18
19
20
21

Practitioner Committee [1992] 1 AC 624 (HL) [Roy].
Roy [1992] 1 AC 624 (HL) at 630.
At 649-650.
At 630.
Full Bench Decision [2014] NZHC 3138, [2015] 2 NZLR 381 at [193].
At [194].
At [197](a)-(f).

regarding the discretionary component of the jurisdiction. The full bench, when
discussing the English Court of Appeal’s judgment in Trustees of Dennis Rye
Pension Fund v Sheffield City Council, rejected any suggestion that the existence of
unresolved discretions would compel resort only to judicial review.22 The Court
observed the proper exercise of discretion is capable of being assessed in an ordinary
proceeding and is not the exclusive preserve of judicial review.23
[61]

The full bench held EQC’s statutory obligation to make good or make

payment under s 29(2) creates entitlements, pursuant to a scheme of statutory
insurance, parallel to and with many features common to private contractual
insurance. While the relationship between the parties is not contractual, it remains
nonetheless an arrangement of insurance and, as already noted, ordinary principles of
insurance law and practice apply to EQC’s statutory scheme. EQC’s obligations
under s 29(2) are definite in terms of the obligation to make good or make payment.
The full bench, however, explicitly recognised that the three options provided in
s 29(2) are discretionary, and such discretion to make good or make payment is not
an unusual feature in private insurance.24
[62]

From the analysis of the Full Bench Decision, it is apparent the Court

intended the statutory discretion to be susceptible to challenge through ordinary
action. It is also reasonably clear, however, that such challenge was contemplated as
being limited to the same grounds as when challenging the exercise of a contractual
discretion. The full bench was not required to directly address the scope of the
Court’s assessment of the exercise of the discretion contained in s 29(2).
[63]

However, in finding the proper exercise of a discretion was capable of being

assessed in an ordinary proceeding, the Court referred to Bos International
(Australia) Ltd v Strategic Nominees Ltd (in receivership) (Bos).25 In Bos, the Court
of Appeal observed the exercise of a discretionary contractual power was constrained

22
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At [189], citing Trustees of Dennis Rye Pension Fund v Sheffield City Council [1998] 1 WLR
840 (CA).
At [195], citing Hutchings v Islington London Borough Council [1998] 1 WLR 1629 (CA).
At [171] and [197](a).
At [189], citing Bos International (Australia) Ltd v Strategic Nominees Ltd (in receivership)
[2013] NZCA 643 at [70] [Bos].

by the requirement that the power be exercised reasonably, in good faith, and
consistently with the purpose of the power.26
[64]

Returning to the present dispute, EQC submitted the exercise of discretion

conferred in the statute can only be challenged on those narrow grounds. It must be
shown the exercise of the discretion was arbitrary, capricious, made in bad faith, or
was unreasonable in the administrative law sense of being irrational, or a conclusion
that no decision-maker could reasonably have reached.
[65]

I turn now to consider the threshold which must be surmounted if the Kellys

were challenging a discretionary decision of EQC.
Challenging contractual discretion
[66]

While this is not a contractual dispute insofar as it relates to EQC, the

relationship between the Kellys and EQC is nonetheless analogous to a contractual
one.

Relevant assistance is provided from considering the approach taken to

contractual discretion when assessing the correct approach in this proceeding.
[67]

Challenges to contractual discretion in New Zealand and the United Kingdom

were summarised in an article by Stephen Kós, entitled “Constraints on the Exercise
of Contractual Powers”:27
According to the common law developed by a number of Commonwealth
courts, there is a well recognised default rule for the exercise of unilateral
contractual powers. It is, shortly stated, that where a contract confers a
discretionary power on one party, that party must not exercise the discretion
arbitrarily, capriciously or in bad faith, or unreasonably in the sense that no
reasonable contracting party could have so acted.

[68]

That description of the position is reflected in New Zealand cases which

recognise absolute discretions in a contract must be exercised in a way that is not
capricious, arbitrary or unreasonable, and that an apparently unfettered discretion

26
27

Bos [2013] NZCA 643 At [70].
Stephen Kós “Constraints on the Exercise of Contractual Powers” (2011) 42 Victoria University
of Wellington Law Review 17 at 20.

may be subject to an implied term of reasonableness and the need to give business
efficacy to the contract.28
[69]

In the United Kingdom, the authors of Chitty on Contracts have summarised

the law in relation to contractual discretion in the following terms:29
Implied restriction on contractual discretion
A discretion conferred by contract in seemingly absolute terms may be
restricted by the implication of a term: that the discretion should not be
exercised dishonestly, for an improper purpose, capriciously, arbitrarily, or in
a way that no reasonable person, acting reasonably, would act. Similarly, a
contract which provides that one party shall not enter into a transaction with
a third person without the consent of the other may be subject to an implied
term that the consent should not be unreasonably withheld. However, the
discretion conferred may be found, on its true construction, to be
unqualified.

[70]

The summary provided by the learned authors accurately reflects the

approach taken to the exercise of contractual discretion in the United Kingdom.30
By way of example, in Socimer International Bank Ltd v Standard Bank London Ltd,
it was observed:31
It is plain from these authorities that the decision-makers discretion will be
limited, as a matter of necessary implication, to the concepts of honesty,
good faith and genuineness, and the need for the absence of arbitrariness,
capriciousness, perversity and irrationality. The concern is that the
discretion should not be abused …

[71]

Judicial intervention therefore necessitates a high standard; arbitrariness,

capriciousness, or Wednesbury unreasonableness.32 In Ludgate Insurance Company
Ltd v Citibank NA, it was stated:33
28

29
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Vero Insurance New Zealand Ltd v Fleet Insurance & Risk management Ltd HC Auckland CIV2007-404-1438, 21 May 2007 at [37] and [46]-[47]; Astrazeneca Ltd v Pharaceutical
Management Agency HC Wellington CIV-2003-404-5056, 14 June 2005 at [81]-[82].
HG Beale (gen ed) Chitty on Contracts: Volume I: General Principles (31st ed, Sweet &
Maxwell, London, 2012) at [13–027] (citations omitted).
Abu Dhabi National Tanker Co v Product Star Shipping Ltd (The Product Star) (No 2) [1993] 1
Lloyd’s Rep 397 (CA) at 404. See too Khatri v Cooperative Centrale RaiffeisenBoerenleenbank BA [2010] EWCA Civ 397, [2010] IRLR 715 at [8]; Tillmans & Co v SS
Knutsford Ltd [1908] 2 KB 385 (CA) at 406; Weinberger v Inglis (No 2) [1919] AC 606 (HL) at
626; Spain v North of England SS Co Ltd (1938) 61 Lloyd’s Law Reports 44 (KB) at 58; CVG
Siderurgicia del Orinoco SA v London Steamship Owners Mutual Insurance Association Ltd
[The Vainqueur Jose] [1979] 1 Lloyd’s Rep 557 (QB) at 574.
Socimer International Bank Ltd v Standard Bank London Ltd [2008] EWCA Civ 116, [2008] 1
Lloyd’s Rep 538 at [66].
Horkulak v Cantor Fitzgerald International [2004] EWCA Civ 1287, [2005] ICR 402 at [30];

These cases show that provided that the discretion is exercised honestly and
in good faith for the purposes for which it was conferred, and provided also
that it was a true exercise of discretion in the sense that it was not capricious
or arbitrary or so outrageous in its defiance of reason that it can properly be
categorised as perverse, the courts will not intervene.

[72]

The position in Australia is very similar, although the duty to act reasonably

in exercising contractual powers is regarded as part of the duty to act in good faith,
which is considered to be implied into commercial contracts. 34 Similarly, in Canada
it is subsumed under the general duty of good faith in Canadian contract law.35
[73]

To summarise, Commonwealth Courts are willing to intervene in the exercise

of a prima facie unfettered discretion. Such intervention will ordinarily be premised
on an implied term to constrain the exercise of the discretion so as to give effect to
the reasonable expectations of the parties. The exercise of contractual discretion will
be open to challenge where it can be established that it was not exercised honestly in
good faith; or not exercised for the purpose(s) for which it was conferred; or when
exercised in a capricious or arbitrary manner; or otherwise falls into the category of
what would be considered Wednesbury unreasonableness.
[74]

It is apparent that the summarised grounds upon which the exercise of

contractual discretion can be challenged are substantially similar to those recognised
as grounds for review of the exercise of statutory discretion in the administrative law
context.36
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Keen v Commerzbank [2006] EWCA Civ 1536, [2007] ICR 623; Khatri v Cooperative Centrale
Raiffeisen-Boerenleenbank BA [2010] EWCA Civ 397, [2010] IRLR 715 at [8]; Socimer
International Bank Ltd v Standard Bank London Ltd [2008] EWCA Civ 116, [2008] 1 Lloyd’s
Rep 538; Paragon Finance plc v Nash and another [2001] EWCA Civ 1466, [2002] 1 WLR 685
at [38].
Ludgate Insurance Company Ltd v Citibank NA [1998] Lloyd’s Law Rep IR 221 (CA) at [35].
Esso Australia Resources Pty Ltd v Southern Pacific Petroleum NL [2005] VSCA 228;
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SM Waddams The Law of Contracts (6th ed, Canada Law Book Inc, Toronto, 2010) at 368–369
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Hyrnew 2014 SCC 71, [2013] 3 SCR 495.
New Zealand Fishing Industry Association Inc v Minister of Agriculture and Fisheries [1988] 1
NZLR 544 (CA) at 552; Peters v Davison [1999] 2 NZLR 164 (CA) at 180; Green v Housden
[1993] 2 NZLR 273 (CA) at [283].

Application to the current proceeding
[75]

It follows that where EQC has exercised the discretion conferred upon it by s

29(2) of the EQC Act, namely to pay, replace or reinstate at its option, that election is
open to challenge only on the circumscribe grounds. In this respect, it does not
matter whether the discretion is categorised as administrative or contractual – a
challenge under either head must meet the same high threshold. In this case, EQC
maintains it has made such an election. The result of this, it is said, requires a
challenge to be made to that decision, which is necessarily limited to the narrow
grounds of challenge identified.
[76]

The Kellys have not pleaded any challenge to the exercise of EQC’s

discretion, and declined to amend their pleadings to make such challenge. Having
elected to settle by reinstating the house, EQC accepts that it would be liable to an
action to enforce or compel it to complete the reinstatement of the property to the
standard required by the Act. That does not, however, create an entitlement on the
part of the insured to payment of a sum of money.
[77]

EQC’s argument in this regard extended to a submission to the effect that no

matter what the outcome of the challenge to EQC’s proposed remediation strategy,
and no matter what the cost to complete the scope of repairs which the Court may
conclude is required to meet the replacement value standard under the EQC Act,
EQC’s decision to repair remains inviolate in the absence of a direct challenge to the
exercise of its discretion to repair. EQC therefore submitted it may continue to
repair the damage rather than make payment of the statutory cap.
[78]

That submission needs to be considered against the effect of the statutory cap,

which limits EQC’s liability. It cannot follow that, where a Court has decided the
cost of remediation will clearly and obviously be above the statutory cap, EQC, in
apparent breach of the statutory limit on its liability, may insist on implementing its
original election to repair by deliberately incurring a liability in excess of the
legislated maximum.

In such circumstances, where the repair work has not

commenced, it is likely the Court would find its decision to adhere to its original
election as being in breach of its statutory obligation and unreasonable.

[79]

There was evidence that where EQC elects to repair a home, and the final

cost of the repairs ultimately exceeds the statutory cap, EQC will continue to
undertake those repairs, with the insurance company being responsible for the
financial liability that exceeds EQC’s statutory cap. In other words, a wider “wash
up” type of arrangement has been agreed between EQC and the insurance companies
to ensure final costs fall where they should in terms of the respective overall
responsibilities of EQC and the insurance companies.
[80]

Inevitably, given the nature of some repairs, when work commences and

damaged areas of a house are exposed, an initial repair strategy will be found to be
inadequate, or greater damage may be identified, requiring more extensive repairs
and increased costs. It is understandable that EQC and the insurance company
would manage such developments by a subsequent apportionment of additional costs
to avoid further delay or disruption to the work being carried out by the onsite
contractor.
[81]

The present dispute between the parties, however, arises in the context of the

conflicting nature and cost of the remediation strategies put forward by the parties to
meet EQC and Southern Response’s insurance obligations. A mere risk of the cost of
the repair strategy decided upon by the defendants ultimately exceeding the cap, I
accept, cannot of itself provide a basis for successfully challenging EQC’s election,
had such a challenge been pleaded. It would be necessary to show the decision to
repair, in light of the costs of the chosen remediation strategy, was an unreasonable
decision in the sense that no insurer in EQC’s position could have reasonably made
such a choice.
[82]

Where EQC’s decision to repair is predicated on a reasonably held belief that

the repairs will be under the statutory cap, an election, once made, would be difficult
to challenge.

This is even so where EQC concedes that investigative work

undertaken in the course of those repairs may uncover further damage, requiring
further work, the corollary of which requires further expenditure. This further work
would not be a matter of supposition – any challenge bears upon the decision making
process, not the outcome.

[83]

In the event, the Kellys, despite being put on notice as to the alleged

deficiency in their pleading, did not challenge EQC’s election to settle by
reinstatement. EQC submitted there is therefore no legal basis upon which the
Kellys can obtain judgment for a monetary sum.

In principle I accept that

submission to the extent that, in the absence of the Kellys’ being able to establish
that no rational option existed but for EQC to have settled by way of payment of the
maximum statutory cap, EQC’s election will remain a valid exercise of its discretion.
That conclusion, however, is subject to both the validity of the election and whether
there has been unreasonable delay in making it.
[84]

The failure of the Kellys to plead any challenge to EQC’s election to

reinstate, as I have already observed, may not be fatal to their caseI It cannot be the
case that EQC can elect to carry out reinstatement of earthquake damage to a house
which will demonstrably exceed its statutory cap when its capped liability does not
extend to cover the cost of repairing such damage.
[85]

It is therefore possible that a decision by EQC to incur costs clearly in excess

of its statutory cap by electing to settle a claim by repair will result in a finding of
irrationality. Clearly the individual circumstances of each case would need to be
examined before such a conclusion could be reached. There will no doubt be claims
where the estimated range of costs may straddle EQC’s statutory liability, and I have
already referred to administrative arrangements made between EQC and insurance
companies to manage those types of cases. Similarly, at the time EQC makes its
election, it can only do so on the basis of circumstances known at that time, which
can be the subject of review or reassessment when other factors or considerations
subsequently become apparent.
[86]

There may also be diverse, if not polarised, expert opinions about an

appropriate repair strategy, the varying associated costs of which may lie well under,
or very much beyond, EQC’s statutory cap. Only if a Court found, despite divergent
expert views and advice, that EQC could not reasonably have concluded the cost of
the repair strategy would be under cap, could its election to settle the claim by repair
be successfully challenged.

[87]

It follows that I do not accept EQC’s submission that once it has made its

election to repair, no matter how much it may exceed the statutory cap, its decision is
immune from challenge. However, the threshold to challenge its election to repair is
a high one. A plaintiff would need to prove the decision-maker’s election was
unreasonable in the sense that no reasonable decision-maker could have exercised its
discretion in the way complained of.
[88]

It should, however, also be noted that in the course of any such challenge the

Court is likely to be required to make determinations of fact about the cost of a
repair or reinstatement. The approach to be taken by EQC to a finding the cost will
exceed the statutory cap, even where its election was reasonable, will likely vary in
the circumstances of each case. In the present case, EQC firmly submitted, whatever
the cost, having made its election it would remain responsible for the repair.
[89]

EQC submitted there has been no pleaded challenge to the election and that is

fatal to the Kellys’ monetary claim. In my view, however, there is no prejudice to
the defendants from analysing the Kellys’ claim on the evidence presented at trial,
for the purpose of ascertaining whether the Kellys could succeed in impeaching
EQC’s election on the basis the decision to repair was unreasonable. Apart from the
timing of the pleaded election, this is the only potential applicable ground on the
case put forward by the Kellys, namely that no rational option existed but for EQC to
have settled by way of monetary payment.
[90]

Before I reach any concluded view on the Kelly’s failure to directly challenge

EQC’s election to settle their claim by reinstatement, the two issues referred above
need to be considered:
(a)

the timing of EQC’s election; and

(b)

the reasonableness of the decision to reinstate (on the evidence as
presented).

The timing of EQC’s election
Introduction
[91]

Under this head, I must consider whether EQC took an unreasonable amount

of time in making its election to repair the Kellys’ property, such that the election
was ineffective. If this is the case, it would naturally follow that there is no valid
election, with the result that the claim was not required to plead a challenge to the
exercise of EQC’s discretion.
[92]

Section 29(4) of the EQC Act provides as follows:
(4)

[93]

Subject to any regulations made under this Act and without limiting
the liability of the Commission under this Act, any payments or
expenditure for which the Commission may be liable under this
section shall be made as soon as reasonably practicable, and in any
event not later than 1 year after the amount of the damage has been
duly determined (which determination shall be made as soon as
reasonably practicable).

This requirement was modified by Order in Council which removed the one

year period in cases where EQC elected to settle a claim by way of reinstatement.
EQC remains obliged, however, to determine the amount of the damage, and also to
make any payments or expenditure for which EQC may be liable under s 29, as soon
as reasonably practicable. Notably, cl 8 of the Order in Council provides that the
order does not limit EQC’s discretion under the Act to settle any claim by payment,
replacement or reinstatement.37
The competing arguments
[94]

The Kellys submitted EQC has failed to settle their claim as soon as

reasonably practicable, as required by s 29 of the EQC Act. Any election by EQC to
reinstate has come too late, and, as a result, EQC was liable to pay the Kellys the
cost of the reinstatement work.
[95]

EQC in response submitted its discretion under s 29(2) is broad and gives no

preference to one method of settlement over the other. It remains for EQC to

37

Canterbury Earthquake (Earthquake Commission Act) Order 2012, cl 6.

determine which is to be preferred. EQC sought to distinguish the statutory scheme
from the position under many contracts of insurance where the primary obligation is
to indemnify by way of a monetary payment, but the contract enables an insurer to
elect to repair. It was acknowledged that some insurance cases have suggested
where there is unreasonable delay on the part of the insurer in making that election,
the default position, being one of payment, applies. However, under s 29(2) the
statutory scheme does not contain any “default” to a monetary payment, and EQC
retains its right of election between the three options.
[96]

EQC relied upon a decision of the New South Wales Supreme Court which

distinguished between cases where the insured is provided under a policy with a
prima facie right to payment of its claim which can only be displaced by the insurer
electing to repair and cases where there is no such default position.38 The insurance
policy before the New South Wales Supreme Court fell into the latter category,
retaining, as it did, the right of the insurer to elect between any of three possible
alternatives, none of which were indicated as being the default position. No obvious
result was held to arise from an insurer failing to make an election within a
reasonable amount of time. In that case, the New South Wales Supreme Court held
that failing to elect within a reasonable amount of time did not lead to a requirement
to pay out on the insurance claim.39
[97]

Before considering the respective submissions of the parties regarding the

effect of delay, a number of more fundamental issues need to be addressed regarding
whether and when an election was made by EQC and whether there has been
unreasonable delay.
When was an election made?
[98]

All parties accept that an election has been made and that it was to repair the

property. However, important to the issue of delay is the timing of that election.
Southern Response proceeded on the basis the election was made in September

38
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K & M Prodanovski Pty Ltd v Calliden Insurance Ltd [2011] NSWSC 738.
For the origins of this rule see Brown v Royal Insurance Co (1859) 1 El & El 853, 120 ER 1131
(KB).

2014.

In submissions, it observed that the statement of EQC’s election in the

defendants’ joint memorandum of 17 September 2014 was clear and unequivocal.
[99]

The Kellys’ submission that EQC made its election too late and therefore is

liable to pay money is premised on what they describe as a “purported election” by
EQC in September 2014 to “do physical work”.
[100] The position of EQC is less transparent. It has proceeded on the basis an
election to repair has been made, however, it did not identify the precise date of that
election. In its closing submissions, EQC stated:
1.1

From the outset, EQC has made it clear that it intends to settle this
claim by undertaking the repair (or reinstatement) of the earthquake
damage itself, rather than settling by way of payment. Its election to
do so reflects the option (legal discretion) EQC has in section 29(2)
of the Earthquake Commission Act 1993 (the EQC Act) to choose
whether to settle the insurance claim by way of replacement,
reinstatement or payment.

[101] At no point, however, does EQC identify when an unequivocal election was
made. This is likely because the evidence would not enable it to do so. The
defendants’ joint memorandum of 6 September 2013 (several months after the
commencement of this proceeding) advised:40
28

EQC’s position is that the statement of claim does not specify a
cause of action against EQC given the statutory nature of this
insurance and EQC’s obligations. The plaintiff simply asserts an
entitlement to payment of money under the EQC Act. In EQC’s
submission, this approach is flawed. Further, in terms of relief, the
plaintiff does not disclose how it is said to have any entitlement
under the EQC Act to settlement by way of a monetary payment.
The insurance provided under the EQC Act gives EQC the option to
elect to settle the claims by either replacement, reinstatement or
payment. EQC has not yet exercised that option.

[102] A year later, in a further joint memorandum of the defendants dated
17 September 2014, EQC referred to the earlier joint memorandum of 6 September
2013 before observing:

40

Emphasis added.

16

The evidence that EQC is calling makes it clear that it has
determined that (sic) the amount of the damage and opted to repair
this home within the Canterbury Home Repair Programme,
administered by Fletchers and will do so if it is successful in these
proceedings. …

[103] It is this latter joint memorandum which the Kellys and Southern Response
agree constitutes an election by EQC. I am content to proceed on the basis that the
date of the memorandum marks the timing of the election. Before this date, there
was no unequivocal election by EQC.
[104] What amounts to an election was recently reviewed by Gendall J in
Domenico Trustee Ltd v Tower Insurance Ltd.41 His Honour summarised the general
principles as follows:42

41
42

(a)

election is an irrevocable act between two or more inconsistent
rights that must be unequivocal, unqualified and communicated to
the other party;

(b)

the assessment as to whether there has been an election is evaluative
in nature, drawing upon the entire factual matrix of the particular
case;

(c)

an election can be made either by words or conduct. The test is
whether the reasonable bystander would consider the totality of the
actions of the party entitled to elect meet the threshold of election;

(d)

the electing party must be apprised of all relevant facts and
information such that it is in a position to make an informed
election;

(e)

the act is unilateral and needs no agreement from the insured — the
responsibility for making an election therefore rests solely upon the
party entitled to do so, including the requirement to do so in a timely
manner;

(f)

a mere offer to settle a claim without more will not ordinarily
amount to an election;

(g)

the making of inquiries by the insurer, even where it creates
expectations upon the insured, will not ordinarily amount to an
election; and

(h)

the party entitled to elect has only a reasonable time in which to
make their election before the law will make it for that party.

Domenico Trustee Ltd v Tower Insurance Ltd [2015] NZHC 981 at [37]–[72].
At [71].

[105] In submitting that it had made an election, EQC placed considerable weight
on the evidence of Mr Barry Searle, National Operations Manager of EQC. The
relevant portions of Mr Searle’s evidence can be reduced to the following relevant
statements:
(a)

Properties which were initially assessed by EQC as costing more than
$15,000 to repair, but less than the maximum statutory liability of
EQC, were placed into CHRP.

(b)

Following this initial assessment, EQC would return to complete a
further and fuller assessment, and then complete a scope of works to
determine the repair strategy.

(c)

The allocation of a property to CHRP was subject to a final detailed
assessment by Fletchers before work is undertaken. Thus, it was
always possible that the final costings could be revised upwards or
downwards.

(d)

In relation to the Kellys’ house, the following dates were identified as
relevant:
(i)

21 July 2011: initial assessment of earthquake damage was
undertaken.

(ii)

16 October 2012: joint inspection carried out by EQC and
Southern Response.

(iii)

14 February 2013: property referred to CHRP.

(iv)

1 March 2013: the Kellys were informed that their property
had been referred to CHRP.

(v)

3 July 2013:

the proceeding was issued. Since then, the

CHRP process has been put on hold.

At the time the

proceeding was issued, CHRP had not reached the property

(with the implicit consequence that the final costings were
subject to review).
[106] The referral of a house to the CHRP programme is not of itself capable of
amounting to an election; it lacks the necessary finality and is inherently equivocal.
In any event, I did not understand EQC to be contending that referral to CHRP was
to such effect.

In its memorandum of September 2013, after proceedings had

commenced, EQC expressly disavowed it had made an election, notwithstanding its
referral of the Kellys’ house to CHRP in February of that year. If a referral to CHRP
was to constitute an election, then from that point forward all other possible options
would be irretrievably extinguished. Not surprisingly therefore, such a proposition
did not form part of EQC’s case.
[107] EQC has been unable to point to any earlier date on which it unequivocally
communicated an election to the Kellys. It may have been possible to argue that the
election has still not been made. However, since proceedings have been issued, and
the case progressed, all parties have reached a point where they consider EQC made
an election, or at least attempted to do so. This is the date on which EQC filed its
joint memorandum on 17 September 2014.
[108] Accordingly, I proceed on the basis that EQC made an irrevocable election on
that date. In concluding that this amounts to an election, I am influenced by the fact
this is the date upon which all parties agree there was an election, which satisfies the
requirement of unequivocal communication.
Is this issue able to be fairly addressed in this proceeding?
[109] Strictly, this is not an issue that has been pleaded. However, it is plain the
parties were on notice and delay was addressed in various memoranda and in
submissions. The Kellys’ position on delay is set out above; in essence they say
EQC lost the right to elect through lapse of time. It has come into focus as a result
of EQC and Southern Response insisting that the Kellys have not properly
challenged EQC’s election to repair in their pleading.

[110] I consider the parties have been on notice of this issue and afforded a fair
opportunity to address it. This entire proceeding has been somewhat mercurial from
the outset. In that regard, I refer to the unusual approach of the Kellys’ expert to the
joint experts’ process, the change of stance by the defendants regarding the issue of
earthquake damage, and the interpolation of the Full Bench Decision, and its
ramifications for this claim. I therefore consider it appropriate to address this issue
in the disposition of this case.
[111] In particular, I note that the issue of delay emerged in this proceeding because
the Kellys made the decision to seek judgment for a money sum and not to directly
challenge the exercise of EQC’s discretion. From their perspective, insofar as EQC
has purported to make an election, they submit such election is ineffective through
the lapse of time, coming as it did over four years after the first earthquake.
Legal principles germane to delay
[112] The issue of delay was addressed by Gendall J in Domenico Trustee Ltd v
Tower Insurance Ltd.43 The principles outlined in that case, and drawn from the
authorities cited therein, can be distilled to the following principles:
(a)

where a party has a right to elect, that election must be made in a
reasonable time;

(b)

what is a reasonable time will depend on an assessment of the entire
factual matrix, including;
(i)

whether, in all the circumstances of the case, the delay has
been unreasonable on an objective analysis;

(ii)

how long the party entitled to elect has known all relevant
facts;

(iii)

the existence of negotiations and discussions between the
parties;

(iv)

the recognition that election is a unilateral act, in the sole
discretion of one party; and
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(c)

where the party entitled to elect does not do so within a reasonable
time, the law will make an election for that party.

[113] Overlaid onto these principles in the context of EQC is the statutory
obligation incumbent on it to settle all claims as soon as reasonably practicable. An
essential condition precedent to the settlement of claims is EQC’s election of the
mode by which it will settle. Where EQC has not made an election some four years
after the event, its ability to meet this overarching objective must be put in issue. I
note, however, that the requirement to settle in a timely manner is not being called
into question in this proceeding, only the requirement to make an election within a
reasonable period of time.
Has there in fact been delay in this proceeding?
[114] There comes a point at which EQC must nail its colours to the mast. In this
case it decided to wait some four years and even then not until after the proceeding
was commenced against it. It has been unable to point to any earlier date and,
indeed, in September 2013 expressly stated that it had not done so. Its unequivocal
election was not, as I have found the position, communicated to the Kellys until 17
September 2014 via EQC’s joint memorandum.
[115] Against this, however, is the context of the Canterbury earthquakes. It is an
event unprecedented in modern New Zealand. Moreover, it is an event with only
one equal in the insurance world. As the evidence of Mr Searle confirmed, the
earthquakes resulted in EQC receiving claims in respect of 170,000 houses.
However, because of the multiple earthquakes, with EQC ‘exposed’ to liability for
each event, it has been required to handle more than 750,000 exposures. On this
quite remarkable fact, Mr Searle states:
8

To provide some context, the number of individual exposures for
EQC is matched by only one other insurance event in history, being
Hurricane Katrina in New Orleans.

9

At the time of the 4 September 2010 earthquake EQC had less than
30 employees. Within 6 months this had grown to over 1,500. This
is simply one reflection of the enormous complexity and practical
difficulties that have been involved for EQC in trying to respond in a
timely and effective way to this many claims.

[116] EQC submitted that because of the scale of the Canterbury event it had to
make decisions about the order in which properties were to be repaired. It made a
policy decision to repair houses where they had been more seriously damaged rather
than settle by way of cash. The triaging process it employed allowed less damaged
houses to be settled by cash payouts, and over-cap properties passed to private
insurers, leaving some 58,000 houses to be handled by CHRP. The policy reasons
for the implementation of CHRP were to ensure housing stock was actually repaired,
and to manage the inevitable increase in the cost of repairs as demand for labour and
material increased in the region. EQC considered such a repair programme would be
an efficient, timely and cost-efficient way of dealing with the situation.
[117] It is apparent therefore that the question of delay requires an intensely factual
assessment in respect of each insured property, and each exposure set against the
unique context of the Canterbury earthquake event. In the Kellys’ case, by July 2011
EQC’s initial assessment had allocated 12 per cent of the damage to the September
2010 event and 88 per cent to the February 2011 event. Further, in February 2012, a
claims officer at Southern Response had assessed the claim as being under the EQC
statutory liability cap. In October 2012, a joint review by the EQC and Southern
Response had confirmed that it was possible to repair the house, and that the cost of
those repairs would come under EQC’s cap.
[118] Then, in February 2013, Southern Response considered the house could be
repaired for $81,813.33 and EQC considered it could be repaired for $49,392.11.
Also in February 2011, the Kellys’ house was referred to EQC’s CHRP programme
in a queue, waiting for repair. However, by EQC’s own concession, the placement in
the CHRP programme is subject to review – it is not final and cannot therefore
amount to an unequivocal election.
[119] Even in the context of the unique situation of the Canterbury earthquakes, it
is difficult to see how waiting almost two years to make an election, after being
seized of all relevant information, is a reasonable time in which to make that
election.

By October 2012, EQC and Southern Response had independently

assessed the Kellys’ house as being under EQC’s statutory liability, and this was
confirmed in a joint review between them. As the decision to make an election rests

solely with EQC, as it has itself expressly avowed, it is difficult to see why, at this
point, EQC did not unequivocally elect to reinstate. To the contrary, EQC explicitly
maintained it had not done so until well after the proceedings were issued in
September 2013. As I have already concluded, that election was not in fact made
until September 2014.
[120] As I have said, it is to be emphasised the present concern is not with the
timing of repairs (and therefore the requirement for EQC to settle claims as soon as
reasonably practicable). Rather, it is the timing of EQC making up its mind and
proceeding with what it is statutorily obliged to do. In my view, any purported
election in September 2014 came too late. As I have said, EQC was seized of all
necessary information in October 2012. This is the time at which an election should
have been made. However, even when faced with the divergent views of the Kellys,
and this subsequent proceeding issued on the strength of those divergent views, EQC
maintained it had not made an election.
[121] I therefore conclude that any purported election in September 2014 came too
late, and that its purported election at that time was therefore ineffective.
The consequences of unreasonable delay
[122] It is necessary to return to the respective submissions of the Kellys and EQC
regarding the effect of a finding of unreasonable delay in making the election, and
the relief that may be available in the context of the present case. As already
canvassed, EQC places reliance on Einstein J’s judgment in the New South Wales
Supreme Court, K & M Prodanovski Pty Ltd v Calliden Insurance Ltd.44 That case
involved a Lamborghini motor vehicle worth $980,000 which was damaged in an
accident. The plaintiff sought judgment in the sum of $971,000 being the purchase
price less the excess. The relevant policy term provided:45
If your motor vehicle is not a total loss, we will, at our option repair, pay the
cost of repairing your motor vehicle, or make a cash settlement up to the
limit of the sum insured at the time of loss less any excess that may be
applicable. We will be entitled to any residual value of parts replaced.
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[123] Einstein J summarises the arguments on this clause as follows:
[36]
The plaintiff contended that the defendant did not elect to either
repair or pay the costs of repair of the vehicle. As a consequence, the only
option now available to the defendant is to pay to the plaintiff the full value
of the vehicle less the $9000 excess.
[37]
Conversely, the defendant asserted that it made an election to repair
or otherwise pay the costs of repair of the vehicle and relied upon a series of
letters conveniently contained in [an exhibit] as evidence of this election.

[124] For the purposes of election and delay, Einstein J sought to distinguish
between two species of clause. The first clause is where the insurance policy has a
default position, with an option to depart from that default. On this type of clause,
Einstein J stated:
[57]
Properly read, a clause of this nature, gives the insured a prima facie
right to the payment of its claim. This right may only be displaced by the
insurer electing otherwise. In other words, the default option under this
policy is the payment of the insured’s claim.
[58]
In such cases, the logic of requiring an insurer to elect within a
reasonable time is clear. If an insurer fails to elect within a reasonable time,
they are taken to have failed to elect at all and therefore the default option
follows.

[125] On the other hand, Einstein J identified the species of clause in which there is
no default position, rather the insurer has an absolute discretion to elect between two
or more options. In that situation, Einstein J found where there has been no election,
there is no default position and no obvious result. Further, that in:46
… cases of absence of a default option, failing to elect within a reasonable
amount of time will not, as the plaintiff pleads, lead to the requirement for
the defendant to pay out the insurance claim. Rather, failure to elect within a
reasonable time can only be viewed as a breach of good faith under s 13,
Insurance Contracts Act 1984 (Cth) or possibly a breach of other relevant
contractual and statutory obligations. In such a case, it is for the court to
determine what the appropriate measure of damages is.

[126] EQC submitted the current case involves the latter species. On this basis,
EQC submitted even if it is established that no election has been made, there is no
default position and the Kellys cannot insist on the payment of money. The Kellys
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At [60].

sought to meet this submission by relying on a passage from Colinvaux’s Law of
Insurance:47
The rights of the assured on the insurer’s failure to reach a decision within
the relevant time will depend upon the wording of the policy. If the policy is
in terms to the effect that the insurers must pay but may at their option
reinstate, it would seem to be the case that failure to act timeously deprives
the insurers of the right to reinstate and the assured is entitled to claim the
proceeds of the policy but not to insist on reinstatement. The situation may,
however, be different when–as is usually the case–the reinstatement clause
confers upon the insurers an option to pay or to reinstate, for here the assured
does not have a fall back entitlement under the policy. It is thus arguable
that the assured may in these circumstances insist either upon an indemnity
under the policy or reinstatement, which in practical terms means payment
of the reinstatement value of the subject matter, whichever is more beneficial
to him.

[127] I prefer the approach advocated in Colinvaux’s over the position of Einstein J.
To accept the latter view would be to recognise the right of the insured to hold the
insurer to an election within a reasonable time, but to provide no substantive remedy
for that breach. It would, in theory, permit the insurer to not make an election and
only remain open to an action in damages. Further, there is authority that if an
election is not made, a time will come when the law will make it for the person. In
Motor Oil Hellas (Corinth) Refineries SA v Shipping Corp of India, the House of
Lords held:48
In all cases, he has in the end to make his election, not as a matter of
obligation, but in the sense that, if he does not do so, the time may come
when the law takes the decision out of his hands, either by holding him to
have elected not to exercise the right which has become available to him, or
sometimes by holding him to have elected to exercise it.

[128] To suggest damages as the appropriate remedy may undermine the
fundamental purpose of insurance, namely, indemnity. Under a replacement policy,
despite the insurer having a prima facie unfettered discretion, the minimum
entitlement the insured ought to have, in the absence of the insurer discharging its
contractual, or, as in the present case, statutory obligation, is payment for the loss
they have actually suffered or, in other words, a true indemnity. This issue was
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addressed in Socimer International Bank Ltd v Standard Bank London Ltd, it was
observed:49
The second issue referred to above, is what is to happen if the contractual
discretion ought to have been exercised but has not. That is answered in this
court by Cantor Fitzgerald International v Horkulak [2004] EWCA Civ
1287, [2004] IRLR 942, [2005] ICR 402 (14 October 2004). There an
employee who had been wrongly dismissed sought compensation to include
a discretionary bonus which he might otherwise have been awarded. This
court held that the court's task in such a case is to put itself in the shoes of
the decision-maker. Potter LJ (giving the judgment of the court, which also
included Carnwath LJ and Bodey J) said:
“51
The judge having found in favour of the Claimant in this
respect, his second task was to assess the amount of the bonus likely
to have been paid, bearing in mind the flexibility afforded by the
contractual language. Thus the exercise would not permit the judge
simply to substitute his own view of what would have been a
reasonable payment for the employer to make, but required him to
put himself in the shoes of those making the decision, and consider
what decision, acting rationally, and not arbitrarily or perversely,
they would have reached as to the amount to be paid.”

[129] In the context of a scheme of statutory insurance there are other
considerations that render the position taken by Einstein J unattractive. To hold
otherwise would be to simultaneously expose EQC to liability for the loss sustained
in the actual earthquake events, and also in damages for failing to discharge its
statutory responsibility. This, it seems to me, would be anathema to a publicly
funded scheme of insurance.
[130] At the time proceedings were commenced, there can be little doubt that no
election had been made. It is curious that EQC took the position the Kellys should
have challenged the exercise of its discretion, when at the time of filing their
proceeding there was no exercise of discretion to attack. I surmise the position taken
by EQC reflected the approach being taken by EQC at the time, but subsequently
rejected by the Full Bench Decision.50 To reiterate, this stance was that claims
against EQC should be commenced by way of an application for judicial review and
that plaintiffs were not entitled to sue EQC by way of ordinary action.
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[131] Further, and perhaps most importantly for present purposes, the Full Bench
Decision supports the contention that an applicant can come to this Court and ask for
performance in a specific way. Relevantly, one of the three general observations
made by the Court in that case was as follows:51
… the Act is silent as to how such entitlements (or rights) may be enforced.
Parliament must be taken to have intended them to be enforceable. It
follows that the common law has both remedial responsibility and flexibility:
where there is a right there is a remedy. As Lord Tenterden CJ said in Doe v
Bridges:
[W]here an Act creates an obligation, and enforces the performance
in a specified manner, we take it to be a general rule that
performance cannot be enforced in any other manner. If an
obligation is created, but no mode of enforcing its performance is
ordained, the common law may, in general, find a mode suited to the
particular nature of the case.

[132] The decision that an aggrieved client of EQC could proceed against it by way
of ordinary action was predicated on there being an ability to enforce. EQC now
invites the Court to hold to the contrary and find that the remedy lies in damages
alone. Further, after reviewing the relevant English authorities, the Court reached
the following conclusions:52
In summary, the Commission’s statutory obligations to make good or make
payment, under s 29(2), create entitlements and rights in insured persons.
Those rights, along with the insurance provided in ss 18, 19 and 20, create
definite obligations. Those obligations are enforceable by ordinary action,
notwithstanding that they arise under statute, and that the Commission
exercises statutory powers.

[133] And further:53
… judicial review is not generally an appropriate mechanism to determine
entitlement to payment under a statute where the obligation is of a definite
nature. That is particularly so in this case:
(a)
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(b)

Where distinct insurance rights are in issue, the remedies available
should be direct and definite, and not discretionary. Where
entitlement exists, relief should not be qualified by discretion.

…

[134] The obligations of EQC in this, as in all such similar cases, are definite and
finite. The only uncertainty is how the EQC is to give effect to that definite
obligation. As the Full Bench Decision makes apparent, the enforcement of those
obligations will not be impeded by the existence of a discretion. This is particularly
the case where EQC has failed to exercise its discretion or failed to do so within a
reasonable period of time.
[135] Drawing all of these threads together, I have concluded the appropriate
remedy for EQC’s failure to make an election within a reasonable time is not simply
damages. Rather, a plaintiff is entitled to come to Court to enforce its rights under
the EQC Act, and require EQC to discharge its statutory obligations.

EQC’s

discretion as to the mode of giving effect to those rights is for it to exercise, but
failure to exercise its discretion so as to discharge its statutory obligations will not be
permitted to impede that enforcement.
[136] Put another way, where one party to a contract (or a quasi-contractual
arrangement such as this) is vested with a discretionary right to make an election
between two or more inconsistent rights, that right to elect lies with that party alone.
However, only a reasonable time will be permitted in which the party is able to make
that election. In circumstances where a reasonable time has elapsed, a party is
entitled to come to this Court and seek a remedy. The appropriate remedy is to have
the Court exercise that discretion when the party otherwise entitled to elect has failed
to do so; the remedy does not lie in damages alone.
[137] In this case the Kellys filed proceedings seeking payment of a money sum.
At that time, EQC had made no election. It is therefore, in my view, appropriate in
this case to consider the merits of the Kellys’ relief in the form of a money sum in
response to the failure by EQC to make its election within a reasonable timeframe.

The reasonableness of the decision to reinstate
[138] This is the second of the two issues observed above at [90](b), namely
whether EQC’s election to reinstate was reasonable.

I do not strictly need to

consider this issue. This is because of the conclusion I have reached that the election
made by EQC in September 2014 was ineffective on the basis it came too late. It
was therefore open to the Kellys to come to this Court and seek performance in a
specific way, such as the payment of money.
[139] While the matter need not be addressed, I will nonetheless make some
observations about the prospects of such a challenge succeeding when I address
issues about damage and remediation.

PART III – RESOLUTION OF FACTUAL ISSUES
Overview and recap
[140] The outcome of this proceeding substantially lies in resolution of the factual
contest between the parties. I must first consider certain evidential objections raised
by the parties. Second, I must consider whether the Kellys’ floor dislevelment is
earthquake damage at all. Finally, depending on the outcome of the second inquiry, I
must consider whether the Kellys have established that a Type 2A foundation is
required, which is necessary to prove the quantum they have pleaded.
[141] By way of recap, I have reached the following conclusions thus far in this
judgment:
(a)

the Kellys do not need to challenge the exercise of EQC’s discretion
to repair. The exercise of that discretion came too late to be effective
(many months after the proceeding was commenced).

(b)

the Kellys are therefore entitled to seek judgment for a money sum,
though this is subject to:
(i)

proving their loss was caused by the earthquakes; and

(ii)

proving quantum.

Issues raised with the evidence
Introduction
[142] Before considering the evidential issues, it is first necessary to traverse
objections made by the parties to the evidence of expert witnesses. The challenges
were to the admissibility of expert opinion from certain witnesses. If such evidence
was not to be excluded, the parties invited the Court to attach little weight to the
opinion provided.

Principles to be applied
[143] A witness may not be permitted to give opinion evidence unless such opinion
falls within exceptions provided by ss 24 and 25 of the Evidence Act 2006. Section
25 provides:
25

Admissibility of expert opinion evidence

(1)

An opinion by an expert that is part of expert evidence offered in a
proceeding is admissible if the fact-finder is likely to obtain
substantial help from the opinion in understanding other evidence in
the proceeding or in ascertaining any fact that is of consequence to
the determination of the proceeding.

[144] Section 26 of the Evidence Act requires experts in a civil proceeding to
conduct themselves in preparing and giving expert evidence in accordance with the
applicable rules of Court relating to the conduct of experts.54
[145] Lack of independence does not render expert evidence inadmissible except in
the most extreme cases where bias is established.55 An expert witness who is not
independent may nevertheless be competent.

The essential requirement for

admissibility is the witness’s expertise, and whether the evidence would assist the
decision-maker, as required by s 25.56 Independence, or lack thereof, goes to the
weight of the evidence.57
[146] There is no bar on employees of a party equipped with the necessary
expertise from giving opinion evidence.58 There is an overriding duty on an expert
witness to assist the Court, and when conferring with another expert witness to
exercise independent judgment. That duty is necessarily secondary to that owed to
the party engaging the witness.59
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[147] A lack of independence, however, may denote a lack of impartiality, which in
turn has the potential to affect the weight that can be afforded to an expert’s
evidence.60 In situations where the position of the proposed expert is so lacking in
independence as to make it obvious their opinion will not be able to be substantially
helpful, an issue may arise as to the admissibility of that witness’s evidence under s
25(1).61
Summary on the evidential challenges
[148] The approach I take to the Kellys’ challenge to the experts’ evidence can be
summarised as follows:
(a)

an element of commerciality in the relationship between a party to a
proceeding is a relevant factor when assessing the reliance and weight
to be placed upon the evidence given by that person;

(b)

a fee-paying relationship does not, however, render such evidence
inadmissible;

(c)

when assessing such a challenge, the inquiry will focus upon the
nature and scope of the relationship between the parties – it may be
that the relationship is so extensive, and one of such reliance, that it
cannot properly be said that the expert is independent of the party; and

(d)

a relationship of employment, where the expert is wholly reliant on
the party as a source of income, is relevant and bears upon their
independence, or ability to be independent.

[149] EQC also raised objections to the expert evidence called by the Kellys. I
have dealt with that evidence as a matter of weight, within the framework considered
above, rather than of exclusion.
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Challenge to defendants’ experts
[150] The Kellys have put in issue the impartiality and independence of a number
of the expert witnesses called by EQC and Southern Response. They submitted an
expert opinion must be sourced from an independent source in order to be considered
“substantially helpful” and therefore admissible under s 25 of the Evidence Act
2006. Alternatively, they submitted that little weight should be afforded to the
opinion of such witnesses.
[151] The Kellys’ challenge rests primarily on a submission that because of a
continuing commercial relationship with, or dependence on EQC or Southern
Response, the independence and impartiality of the expert witnesses is called into
question. The witnesses’ expertise itself was not the subject of challenge.
[152] During the course of cross-examination, a number of the witnesses called by
the defendants were cross-examined about either their own or their employer’s
relationship with EQC or Southern Response. Questions centred on the extensive
and likely lucrative nature of the ongoing engagement of the professionals by the
defendants in earthquake insurance work.
[153] Ms Anna Sleight is employed as a geotechnical engineer by a firm of
engineers, Tonkin & Taylor. Mr Robert Davey, a civil engineer who gave evidence
on behalf of EQC, is a partner in the engineering firm Opus International. Both
Tonkin & Taylor and Opus International have been extensively engaged by EQC in
the past.
[154] Mr Paul Thompson was called as a licensed building practitioner who
inspected the house. He expressed an opinion regarding whether the state of the
house indicated signs of earthquake damage. Mr Thompson has been employed by
EQC since February 2009. Prior to that, he was engaged as a contractor responsible
for assessing, pricing and overseeing reinstatement repairs for insurance companies,
including EQC.

[155] Mr Tim Day is a structural engineer who was called by EQC. He was chief
engineer for Fletchers EQR, which was the project manager appointed by EQC to
oversee and coordinate CHRP. In May 2014, he established his own consulting
business which is engaged almost solely on earthquake-related projects by either his
previous employer, Fletchers EQR, or EQC.
[156] Mr Clive Anderson is a geotechnical engineer and a principal of the
engineering firm of Golder Associates (NZ) Ltd. He was questioned about the
economic benefit to his firm from engagement with Southern Response in the wake
of the February 2011 earthquake. Mr Anderson was also closely questioned about
the accuracy of information he had provided previously in relation to the amount of
work carried out for Southern Response, and the economic benefit to his firm.
[157] Mr Anderson’s evidence, however, was largely descriptive and formal,
involving the production of the results of his firm’s geotechnical investigations and
observations of the Kellys’ property carried out by his staff, and the results of
penetrometer testing. The Golder calculation of lateral stretch across the property
was expressly amended to accord with the evidence of the Kellys’ surveyor, Mr
Cowie. The purpose of the challenge to Mr Anderson’s independence was not
readily discernible, given the nature of his evidence.
[158] The commercial relationship between the expert witnesses and the party
which calls them is a relevant factor which can potentially be taken into account in
assessing the reliance and weight to be placed upon the opinion evidence provided.
Not uncommonly, where a person is engaged for his or her professional expertise
some form of fiscal connection will be created by dint of the expert or the employer
being paid a fee for their services. That does not, however, render their evidence
inadmissible.
[159] The nature and scope of that relationship is nevertheless a consideration
which can properly be taken into account when assessing the independence of the
views an expert witness expresses. As was observed by Asher J, in relation to a
similar challenge regarding the independence of engineers called by an insurance
company, it was perfectly proper for engineers extensively engaged by an insurance

company in respect of Canterbury earthquake work to be called to give evidence.62
However, because of that relationship, they could not be regarded as independent of
the party with which they had an existing professional and commercial relationship.
[160] Mr Thompson, as an employee, and Mr Day, as a contractor and past
employee, are closely linked with EQC, and reliant upon them almost exclusively as
a source of income. Their expert views must therefore be considered in the context
that they do not stand independently apart from EQC. Ms Sleight and Mr Davey are
engaged with firms that also have an ongoing working relationship with EQC. I do
not consider their personal linkage with that party as being one of dependence,
however, it is clear from Mr Thompson’s employment by EQC and Mr Day’s close
business relationship with the Commission that they are heavily reliant upon EQC
for their income. In assessing the weight to be given to the expert opinions offered
by these witnesses, I have taken these considerations into account.
[161] For completeness, reference was made to the evidence given by Mr Searle.
Mr Searle is the national operations manager of EQC, and he gave evidence in that
capacity. He did not purport to give expert evidence, but only of the processes and
procedures adopted by EQC.

He was asked, largely in the course of cross-

examination, to express a view about various scenarios, from which he drew on his
experience and knowledge to answer as best he was able. His position as an EQC
employee was obviously disclosed, indeed, it was intrinsic to the evidence he was
giving.
[162] Similar considerations apply in relation to Mr Kevin Phillips who is
employed by Southern Response as a build technical advisor, and was authorised to
give evidence on behalf of the insurance company about Southern Response’s
general approach to the management of claims for earthquake damage. While he
referred to the Code of Conduct for Expert Witnesses at the beginning of his
evidence-in-chief, I did not understand his evidence to extend to expressing an
expert opinion. In any case, the capacity in which he gave evidence as a
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representative of Southern Response was patently clear, and able to be viewed in that
light. I draw the same conclusions regarding the evidence of Mr Lamont, another
Southern Response employee.
EQC and Southern Response admissibility issues
[163] EQC also gave formal notice of objection to some of the expert evidence
upon which the Kellys sought to rely. Having regard to the approach that I have
chosen to take to that evidence, I do not consider it necessary for me to formally rule
on those objections.
[164] In relation to Mr Cowie, a qualified surveyor, it was submitted he had strayed
in his evidence into matters that were strictly the province of engineers. There was
no dispute about Mr Cowie’s expertise as a surveyor, indeed, the expert evidence that
he gave in relation to measurements and levels was accepted. I did not understand
the Kellys to rely on Mr Cowie’s evidence beyond his surveying expertise. Mr
Cowie accepted he did not have structural or geotechnical engineering qualifications,
and clearly did not meet the requirements of expertise in terms of engineering
matters.
[165] Some submissions were made in closing regarding Mr Cowie acting as an
advocate for the Kellys, rather than as an impartial expert witness, and some
criticisms were made of the presentation of his evidence. In my view, however, the
expert evidence he was able to give was not seriously in dispute, as will be apparent
from the extent to which Mr Cowie’s evidence is referred to in this judgment. The
expert evidence he gave in relation to surveying was not open to criticism.
[166] Some objection was also taken to Mr Rakovic’s evidence, particularly that
the opinion he proffered in respect of a Type 2A foundation was based on no more
than what he described as “preliminary” work. In that regard, it was submitted his
opinions were not substantially helpful to the Court, and an issue arose under s 25(1)
of the Evidence Act regarding the admissibility of his evidence in the absence of
Mr Rakovic having completed the necessary engineering work to form an opinion.

[167] I have chosen to consider Mr Rakovic’s evidence as a matter of weight, as is
apparent from my analysis of his evidence. Mr Rakovic adopted a contradictory
approach to the appropriate remedial solution to rectify the floor dislevelment, and
acknowledged that his opinion is tentative at best. He also acknowledged that other
approaches may be considered appropriate.

I have therefore considered it

unnecessary to make any formal ruling in terms of the admissibility of his opinion.
[168] In the event, the oral evidence that Mr Rakovic gave in amplification and
clarification of his written statements did little to advance the Kellys’ case. It forms
part of the wider pool of engineering opinion available to the Court for its
consideration.
Whether the floor dislevelment is earthquake damage
[169] The most fundamental contest between the parties was whether the house
foundation and floor system was damaged by the earthquakes. EQC and Southern
Response acknowledged the house did suffer earthquake damage as a result of the
Canterbury earthquake sequence, in particular, the earthquake of February 2011.
The agreed earthquake damage can be summarised as follows:
(a)

Cracking and distortion damage to the interior walls and ceiling
linings of most rooms of the house as a result of horizontal and
vertical vibration and wracking earthquake forces.

(b)

Damage to the laundry walls, windows and toilet door as a result of
distortion and cracking of the framing of this part of the house.

(c)

Damage in the area of the front bathroom as a result of the
combination of the earthquakes and pre-existing deterioration and
rotting of timber piles and subfloor joists. There is severe cracking
and distortion to the linings, and a separation of the bathroom (which
originally had been a front porch) as a unit from the rest of the house.
Full reinstatement of the front bathroom is required.

(d)

Cracking and dislevelment of the floor slab in the garage, including
separation between the garage slab and the concrete driveway. The
garage concrete slab will need to be replaced.

[170] Aside from this damage and the damaged “out of scope” works, which
Southern Response has acknowledged is covered by the insurance policy, the
defendants’ position is there is no evidence of damage being caused to the house
foundation and floor system by the earthquakes. They say the dislevelment of the
floor is consistent with historic settlement typical of a house of this age and
construction.
[171] Until the break-down of the joint expert witness process (discussed below at
[313]–[350]), both parties were in agreement that while there was some existing
dislevelment of the floors (as evidenced by the use in the subfloor area of timber
packers), earthquake-induced settlement was likely to have added to the existing
settlement. Because they were unable to apportion the relative contribution of preand post- earthquake settlement, the experts proceeded on the basis the floors had
been damaged as a result of the Canterbury earthquake sequence.
[172] EQC and Southern Response’s position at trial was that, after review by its
experts of what it described as the “objectively ascertainable evidence”, there was no
“corroborating” evidence from which it can be ascertained, or reasonably inferred,
the earthquake sequence materially contributed to the floor dislevelment. Apart from
the damage to the foundations and floor system of the front bathroom, the defendants
submitted the evidence supported a conclusion the floor dislevelment does not
represent physical damage caused by the earthquakes. They have had their experts
carry out a more detailed examination of the Kellys’ house and base their modified
position on that work.
Natural disaster damage
[173] The EQC Act provides cover for natural disaster damage.63 That term is
defined in the Act:64
63

For clarity, I note that natural disaster includes an earthquake.

natural disaster damage means, in relation to property,—
(a)

any physical loss or damage to the property occurring as the direct
result of a natural disaster; or

(b)

any physical loss or damage to the property occurring (whether
accidentally or not) as a direct result of measures taken under proper
authority to avoid the spreading of, or otherwise to mitigate the
consequences of, any natural disaster, but does not include any
physical loss or damage to the property for which compensation is
payable under any other enactment

[174] In the Full Bench Decision this Court observed that natural disaster damage
to residential land for the purposes of the Act requires physical change or loss which
affects the use or amenity of the property.65 In examining the component parts of
“physical damage”, namely physical change and loss of utility, EQC submitted it was
not sufficient for the Kellys’ to show some physical change, but there had to be some
practical impact on the utility or value of the house as a result of the natural disaster.
[175] This Court, in Arrow International Ltd v QBE Insurance (International) Ltd,
discussed the concepts of “damage” and “physical damage” in the context of leaky
buildings.66 The question of whether there has been physical damage turns on
whether an alteration to the physical state of the material (in that case, timber)
impairs its value or usefulness as a component in the building. Each case is required
to be examined on its own facts to determine whether an alteration to the physical
state has occurred to such an extent that it can be considered more than de minimis,
and the point reached that physical damage can be said to have occurred.67
[176] The need to distinguish between some change or alteration to the physical
state of the building and proof of physical damage was considered to be relevant in
the present case because of the evidence of historical floor dislevelment which was
present before the earthquakes. EQC sought to emphasise the Kellys would need to
prove some impact on the utility of the floor in terms of its structural integrity,
functionality, aesthetic quality or value, in comparison with the floor’s pre64
65
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earthquake utility before the change caused by the earthquakes constituted damage.
Minor or slight change to the existing floor dislevelment as a result of the
earthquakes was of itself insufficient to meet the test of physical damage.
[177] As already heralded, however, the defendants have taken a more fundamental
stance in their defence of the Kellys’ claim. They have put in contest whether there
has been any physical change to the floor levels as a result of the earthquakes. It is
both EQC’s and Southern Response’s submission that the evidence does not support
that conclusion.
Years of inspections and assessments
[178] For some three years the parties proceeded on the basis the dislevelment of
the floors had been substantially aggravated by the earthquakes, and represented
damage that was required to be remediated. The issue in contest between the parties,
during this period (including at one stage between EQC and Southern Response
themselves), was the nature and scope of the remediation strategy required to fix the
damage.
[179] The Kellys place weight on the inspections and assessments that were
undertaken on behalf of both defendants, including the review undertaken jointly by
the experts for the purposes of this proceeding as proving on balance the floor
dislevelment was caused by the earthquakes. EQC and Southern Response take the
position they are not bound by those earlier assessments. As a result of more
thorough and intensive investigation, including geotechnical opinion, a fresh
assessment leads to a conclusion that the earthquakes did not cause the damage to
the floor system.
EQC assessment - 21 July 2011
[180] On 21 July 2011, EQC carried out an assessment of the damage to the Kellys’
house and produced what it described as a full assessment report. The EQC assessor
was Mr Justin Hayley and the estimator was Mr Chris Armitage. Mr Searle, the
National Operations Manager for EQC, confirmed the inspection and assessment
followed the process provided in what is known as the COMET Manual, produced

by EQC to provide guidance and direction as to how assessors and estimators were
to perform their role. Mr Searle accepted that compliance with the steps provided in
the manual would produce a comprehensive assessment of a property, and that this
system for assessing and estimating earthquake repairs had proven to be very
efficient and effective.
[181] Messrs Hayley and Armitage’s assessment concluded the foundations had
suffered earthquake damage, and the house would need to be lifted and re-piled. The
report recorded a full inspection had been done under the floor, that there was major
structural damage to the piles of the dwelling and the floor had moved.

The

undulation (presumably of the floor) was put as being 70 mm over 6 metres, and
there was major internal cosmetic damage to the house, and moderate cracking and
cosmetic damage to the garage concrete slab.
Joint assessment by EQC and Southern Response – October 2012
[182] As a result of the different remediation strategies arrived at by EQC and
Southern Response (see above at [17]–[22]), EQC and Southern Response carried
out a joint assessment in October 2012. An EQC estimator, Mr Paul Connolly, and
an EQC assessor, Mr Brett Amos, together with a representative from Southern
Response, Mr Larry Green, reviewed the file and carried out a further inspection of
the house. It is apparent they proceeded on the basis that major damage to the
property had been caused as a result of the February event, with only very minor
damage caused as a result of the earlier September earthquake.
[183] Their assessment did not result in any change in view that the damage to the
house had been caused other than by the earthquake sequence.

However, the

Southern Response repair strategy changed from a replacement of the foundation to
one that provided for replacement of 10 piles under the house, and the “jacking and
packing” of 30 other piles.
Southern Response’s assessment of the property – August 2011 to May 2014
[184] The approach taken by Southern Response is documented in the company’s
DRA (detailed repair/rebuild assessment) document which recorded Southern

Response’s evolving approach to the assessment of the damage and its re-evaluation
of the appropriate repair strategy.
[185] From August 2011 to 30 May 2014, Southern Response’s assessment of the
damage to the floor structure was that it had been caused by the earthquakes. During
this period, the description of the foundation and structural damage did not alter. It
recorded the foundation had been affected by land movement, the foundation had
settled and showed signs of severe displacement.

Over this period the repair

methodology changed, however, no question arose regarding whether the damage to
the floor and foundations was other than as a result of the earthquake sequence.
Four different assessors were involved in Southern Response’s inspections and reassessments over the period August 2011 to May 2014.
[186] The Kellys are highly critical of the fact that, despite a number of the
assessors and estimators previously used by EQC or Southern Response either still
being employed by, or available to the defendants, they were not called as witnesses
to speak to the reports they prepared and the assessments they made regarding the
documented earthquake damage, particularly about the floor structure and
foundations. This criticism extended to two structural engineers that first inspected
the house, Messrs Murphy and Prier, of Frontier Engineers. The Kellys invited the
Court to draw an adverse inference from the failure by the defendants to call these
witnesses in explanation of their investigations and assessments.68 It is convenient to
deal with that submission at this point.
[187] EQC and Southern Response responded that these witnesses could only have
addressed early assessments which have now been overtaken by more detailed work,
and are no longer relied upon by them. The Kellys did not request the calling of
these witnesses, nor did they take steps to subpoena the identified individuals.

68

Jones v Dunkel (1959) 101 CLR 298 (Aus HC); Claiborne Industries Ltd v National Bank of
Canada (1989) 59 DLR (4th) 533 (Ont CA) at 546; R v Burdett (1820) 4 B & Ald 95, 106 ER
873 (KB); BMW New Zealand Ltd v Pepi Holdings Ltd HC Christchurch CP16/94 and CP28/94,
5 September 1996; Perry Corporation v Ithaca (Custodians) Ltd [2004] 1 NZLR 731 (CA) at
[148]–[155].

[188] In Perry Corporation v Ithaca (Custodians) Ltd, the Court of Appeal held
that the absence of evidence, including the failure of a party to call a witness, in
some circumstances, may allow an inference to be drawn that the missing evidence
would not have helped a party’s case. In the case of a missing witness such an
inference will only arise when:69
(a)

the party would be expected to call the witness (and this can be so
only when it is within the power of that party to produce the
witness);

(b)

the evidence of that witness would explain or elucidate the particular
matter that is required to be explained or elucidated (including where
a defendant has a tactical burden to produce evidence to counter that
adduced by the other party); and

(c)

the absence of the witness is unexplained.

[189] The Court of Appeal further observed that where an explanation or
elucidation is required to be given, an inference the evidence would not have helped
a party’s case is inevitably an inference that the evidence would have harmed it.70
The result, however, of such an inference is not to prove the opposite party’s case,
but to strengthen the weight of evidence of the opposite party, or reduce the weight
of evidence of the party who failed to call the witness.
[190] In the course of its opening address, Southern Response traversed a variety of
assessments undertaken by EQC and Arrow International on behalf of Southern
Response. The defendants’ position was clear from the outset, that the assessments
undertaken before the experts’ joint review process did not involve detailed
investigation of the type that EQC and Southern Response submitted they now rely
upon. They had since undertaken a fresh assessment, drawing on resources and
sources of expertise not otherwise available to the original inspectors and assessors.
This is considered to be particularly acute in relation to a closer examination of the
state of the house before the earthquakes in comparison to its condition afterwards.
[191] Similarly, in relation to the DRA process, Southern Response submitted in its
opening that the series of assessments did not constitute Southern Response’s final
repair method or scope, and a different repair methodology might ultimately be
69
70

Perry Corporation v Ithaca (Custodians) Ltd [2004] 1 NZLR 731 (CA) at [153].
At [154].

employed after engagement of a building contractor and structural engineer. This
was on the assumption the claim would be over the EQC cap, followed by a decision
by Southern Response to repair and not pay the cash equivalent.
[192] The principle in Perry Corporation v Ithaca (Custodians) Ltd focuses on
whether, in the absence of certain evidence, or a missing witness to explain or
elucidate a particular matter, an adverse inference could be drawn from the failure to
call a witness who could be expected to address the particular topic in issue when the
absence of such a witness is unexplained.

In the present case, it is clear the

defendants do not rely upon the earlier assessments and no purpose is served in
terms of the advancement of their case by calling such witnesses. The reasons for
this have been made plain. Neither EQC or Southern Response relies upon those
previous inspections and assessments, as they have now undertaken further work
which they submit is more detailed and focused. There is nothing therefore which
requires to be explained or elucidated.
[193] The Kellys are able to rely upon the documentary record of the inspections
and assessments undertaken by the “missing” witnesses, either on behalf of EQC or
Southern Response in response to the Kellys’ insurance claims. If the Kellys had
considered it necessary to seek further details from these sources, there was nothing
to prevent them from calling the identified individuals as witnesses; there is no
property in a witness.
[194] A different issue was raised by Southern Response in respect of the Kellys’
reliance on the DRA reports contained in the common bundle. Southern Response
submitted that a party is not entitled to make factual assertions or attempt to draw
inferences from the content of documents unless they have been received in
evidence.

It was noted that while inclusion in the common bundle affords a

document a certain status under the High Court Rules, a document only becomes
evidence when it is referred to by a witness or by counsel in submission, other than
in closing.71
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[195] Southern Response submitted the DRAs were not available to the Kellys to
support their case, in particular the descriptions of damage and the scope of repair
work recorded therein. It asked the Court to disregard those parts of the Kellys’
closing submissions which relied upon the content of the DRA reports.
[196] I do not consider Southern Response’s objection to be well founded. High
Court Rule 9.5(4) provides that a document in the common bundle is automatically
received into evidence when a witness refers to it in evidence, or when counsel refers
to it in submissions. Southern Response itself referred to the DRAs in its opening
when it addressed the status of the various assessments of the earthquake damage
undertaken prior to the joint experts’ review and the evolving recommendations for
repair methodology and scope. In my view, that of itself is sufficient to have
received the DRAs into evidence.
[197] The Kellys, in opening their case, also made extensive reference to the
DRAs. The defendants have specifically objected to the DRA referred to in the
Kellys’ closing submissions. This particular DRA is a repetition of excerpts from the
assessment report included in submissions made in their opening submissions. It is
also to be noted that Messrs Phillips and Lamont, both witnesses called by Southern
Response, made direct reference to the DRAs in their witness statements. I am
therefore satisfied there is no merit in Southern Response’s objection, and that the
DRAs included in the common bundle were referred to in evidence, or by counsel in
submission, and therefore received into evidence.
[198] It necessarily follows that I reject any assertion that I ought to draw adverse
inferences from EQC and Southern Response failing to call witnesses who prepared
earlier reports, and I also reject the submission that the Kellys are unable to rely on
DRA reports on the basis that they had not been received into evidence.
Mr Lamont’s review – August 2013
[199] Returning to the record of inspections and assessments, in May 2013, Mr
Stephen Lamont, a senior quality audit assessor with Southern Response, was asked

to review the Kellys’ claim. He was subsequently instructed to complete a full claim
examination. He visited the site to inspect the damage to the house and to take floor
levels.
[200] In his report of 20 August 2013, Mr Lamont recorded there was liquefaction
evident to the subfloor area and also ground movement due to separations noted to
hard surfaces. He took new floor levels and found a maximum floor variance of 85
mm, which, under cross-examination, he accepted was consistent with the
measurement of 88 mm, being the floor level differential measured by Mr Cowie, the
surveyor called by the Kellys. It should be noted Mr Lamont was the only witness to
record evidence of liquefaction under the house. No other witness made such an
observation.
[201] In summarising his findings, Mr Lamont confirmed the property had
definitely suffered earthquake damage, but the original damage repair assessment
had not taken into account pre-existing levels or condition of the floors. He noted
the dwelling was approximately 100 years old, and some historic settlement was to
be expected. This was confirmed by the relatively straight window and floor levels,
and weatherboard lines. He was concerned any repair strategy attempting to return
the floors to pre-earthquake levels may cause more damage. He considered the
house could be adjusted back to pre-event levels by the “jack and pack” method, and
problems in individual rooms could be addressed by isolated pile replacement, with
the estimated 10 pile replacement being considered generous.
[202] Mr Lamont concluded the cost of repairing the existing floor dislevelment,
and further damage to the floor or foundation would be unlikely to exceed EQC’s
cap.

As a result of his observation of liquefaction ejecta under the floor, he

recommended the final repair methodology be confirmed by a structural engineer,
and, if that methodology was confirmed, the claim should remain with EQC as being
under cap. Notably, Mr Lamont proceeded on the basis that further dislevelment of
the floor was as a result of earthquake damage.

Engineering assessments
[203] In September 2013, a structural engineer, Mr Alan Murphy, inspected the
property for the purpose of providing Southern Response with a recommended repair
strategy. Mr Murphy concluded, as a result of his floor level survey, the foundations
had undergone differential settlement and repairs were necessary. He noted the preexisting dislevelment of the floor and the presence of packers to ensure continued
support for the timber bearers. He considered the foundations of the house were
repairable by “jacking and packing” However, where any piles were the subject of
existing packing greater than 100 mm, those piles would have to be replaced with an
engineer-designed pile and pad footing. To undertake such repair, the timber floor
would be required to be removed in part so as to access the subfloor area.
[204] Mr Murphy was part of the Court joint expert process. It is apparent the
agreed strategy recorded in the joint experts’ report to the Court of April 2014
reflected the position reached by Mr Murphy in his report to Southern Response in
September 2013.
[205] Another engineer, Mr Robert Davey, inspected the house in January 2014.
He came to a similar conclusion regarding the repair strategy as that reached by Mr
Murphy. Mr Davey noted the house had sustained some settlement before the
earthquakes, but did not raise any concern that the variation in the floor level,
requiring a relevel repair, was other than as a result of settlement damage caused by
the earthquakes.

Mr Davey noted that any repairs and relevelling should be

undertaken on the basis of careful engineering analysis, to ensure the relevel strategy
was suitable, having regard to the nature of the land.
[206] As with Mr Murphy, Mr Davey noted some of the piles would need to be
replaced as the packing thickness would exceed the recommended maximum of 100
mm. He confirmed the “jacking and packing” repair strategy with the replacement
of piles where necessary. Mr Davey also observed the need for a joint onsite
meeting of experts to confirm the repair strategy was suitable given the land’s
potential for lateral stretch. He did not consider the entire foundation needed to be
replaced.

[207] Mr Davey, as with Messrs Rakovic and Murphy, agreed with the repair
strategy set out in the joint experts’ report to the Court of April 2014. This reflected
Mr Davey’s position in his report to EQC of February 2014.
[208] A geotechnical engineer, Mr Clive Anderson, was engaged by Southern
Response to undertake a geotechnical investigation of the Kellys’ property. At the
time of his investigation in September 2013, remnants of liquefaction ejecta were
located in the southwest corner of the property where uneven ground was also
observed. From aerial photographs taken after the February, June and December
earthquakes, Mr Anderson confirmed Mrs Kelly’s observations of liquefaction ejecta
on the street opposite the house.
[209] In his initial report, Mr Anderson considered the land had suffered “major”
lateral stretch. However, he accepted the expert surveying evidence of Mr Cowie
that the lateral stretch across the property measured 160 mm, and accordingly should
be reclassified as “minor to moderate”.
[210] Mr Anderson was also involved in the joint expert exercise that resulted in
the joint report of April 2014. In a further report in August of that year, Mr Anderson
provided geotechnical advice to Southern Response, based on the proposed
methodology for the foundation repair, relevelling and the replacement of some
piles. The bearing capacity of the ground was found to be suitable to allow the
repair of the foundations to the house to proceed as proposed, in accordance with the
recommended specifications of replacement footings. Mr Anderson, as with the
other experts involved in the joint experts process, did not express or record any
concerns or misgivings, at that stage, that the damage to the floor system was other
than earthquake-related.
[211] The final expert engineer engaged in the joint expert process was Mr Peter
Duncan, the managing director of Frontier Engineers Limited which had contracted
Mr Murphy to carry out the earlier engineering inspection in September 2013.
Mr Duncan completed a “desktop” review of Mr Murphy’s conclusions, together
with other collated information relating to the house, and confirmed Mr Murphy’s
recommendation of a relevel repair.

Revised approach
[212] After the breakdown of the joint expert process, EQC and Southern Response
undertook what they described as a “fresh and more detailed engineering assessment
of the condition of the floor and foundation system”. Their position is there is no
“cogent” evidence of damage to this area of the house as having been caused by the
earthquakes. They submit the pattern of settlement of the house is consistent with a
house of its age and construction. The historic settlement of the house is evident
from the use of packers under the foundations, and various renovations to the house,
consistent with the floors having already been out of level prior to the earthquakes.
Both defendants submit there is no “corroborating” evidence which can establish that
the earthquakes have materially contributed to the floor dislevelment.
[213] The respective positions of the parties regarding whether the dislevelment to
the floor was physical damage caused by the earthquakes largely centres on a contest
between two distinct and contrasting sources of evidence. Firstly, from inferences to
be drawn from the state of the house, the land, and other physical circumstances.
Secondly, the observations of how the house presented before and after the
earthquakes.
Settlement of the land
[214] Mr Adrian Cowie, a professional surveyor, gave evidence of various
measurements he obtained as a result of his survey of the house and the land.
Mr Cowie’s survey work was accepted as accurate by the parties, and the views and
opinions of the various experts drew upon his measurements.
[215] In summary, he found a floor level differential of 88 mm, global lateral
movement of the land of between 503 mm and 663 mm, and lateral stretching across
the site of around 160 mm. It was accepted the house had settled up to 360 mm.
Leans of up to 31 mm over a height of 2.95 m were observed in the superstructure,
and verticality measurements showed a consistent lean in the house towards the
northwest.

[216] As a result of surveying work completed for the purpose of a subdivision of
land in 2004, Mr Cowie was able to compare levels taken by him post the
earthquakes in 2014 with those measured in 2004. Mr Cowie emphasised that the
deck of the Kellys’ house showed settlement during that period of 360 mm in height,
while the levels on the road immediately opposite the Kellys’ property showed
settlement of only 247 to 270 mm, indicating what was submitted to be evidence of
differential settlement of the house level of some 90 to 130 mm more than the road
level.
[217] Mr Zoran Rakovic, an engineer engaged by the Kellys, sought to equate
differences in global settlement of the land as being equal to differential settlement.
By reference to the survey levels taken in 2004 with the current position of the curb
outside the property and the survey mark on the deck of the house itself, he
considered the deck to have settled 100 mm more than the curb. Mr Rakovic drew
the inference there must therefore be some differential settlement under the footprint
of the house that was caused by the earthquakes.
[218] EQC and Southern Response do not contest the surveying data taken by
Mr Cowie, which is consistent with larger areas of land settling to different levels.
However, they submit this is not comparable with, nor can it constitute proof of,
differential settlement occurring within a space of two to three metres under the
house, which they submit is necessary to cause the type of damage to the floor
contended for by the Kellys.
[219] The defendants relied on the evidence of Ms Sleight, a geotechnical engineer
called by EQC, and a surveyor, Mr David Mawhinney, called by Southern Response,
that the effect of the global vertical settlement had been to produce a modest
flattening out of the height differential of the land between the two survey points. In
their submission, this flattening is inconsistent with the Kellys’ view that the change
in height difference between the two relevant points indicated differential settlement
to the land immediately beneath the building footprint. The defendants submitted
this evidence is consistent with the levelling off of the land rather than the creation,
or exacerbation, of any differential settlement over a short distance of land under the
footprint of the house.

Neighbouring properties
[220] Mr Cowie gave evidence of houses adjacent to the Kellys’ which suffered
significant earthquake damage. This included details of differential settlement and
lateral stretch in neighbouring properties, changes in floor levels, wall leans,
cracking of foundations, and damage to the land.

There was no dispute the

foundation and floor damage to these adjacent houses had been caused by the
earthquakes. These houses in close proximity to the Kellys’ house were on similar
ground, and the resulting damage these houses had suffered, the Kellys submitted,
was inconsistent with EQC and Southern Response’s theory the Kelly house had
settled uniformly within the wider movement of the ground.
[221] The defendants, however, cautioned against drawing inferences from damage
to neighbouring properties. They submitted there was a consensus amongst expert
witnesses that the effect of earthquakes on properties is unpredictable. Mr Cowie
himself acknowledged that from his experience, earthquake damage does not work
to logical and consistent rules, and can be unique and site-specific.

That

unpredictability of effect is something of a double-edged sword if applied to
opinions expressed by experts called by the defendants regarding conclusions they
sought to draw from observations of the house and property.
[222] Ms Sleight observed there had been a wide variability in the performance of
houses and foundations, even on similar soils with similar loads, as a result of the
Christchurch earthquakes. She acknowledged the experts did not fully understand
the reason why this should be so, but it is possible for one building very close to
another to behave in a different manner.
[223] The Kellys’ house is situated in Burwood, where there has been significant
global settlement across the TC3 land in this wider area. The parties’ surveyors
agreed the Kellys’ property has experienced global settlement of approximately 360
mm, which is less than the average change in ground elevation in the Burwood area
of 400 mm.

As Mr Rakovic acknowledged in his evidence, each house must

ultimately be assessed on a case by case basis, a proposition that was accepted by
other experts.

[224] Factors which may affect the way houses respond in an earthquake may
include the different methods of construction employed, whether lightweight or
heavyweight materials have been used, and the variability of soil types.

The

defendants emphasised that the three neighbouring properties, about which Mr
Cowie gave surveying evidence, were of heavyweight construction, with two of the
three houses being built on concrete slabs. Two of the houses were repaired and one
demolished and rebuilt, which, it was submitted, highlighted the unpredictable nature
of earthquakes.
[225] The defendants have acknowledged that given the location of the property, in
TC3 classified land, and the nature of the land damage in the Burwood area, it would
be surprising if the Kellys’ property had not been subject to differential settlement, as
they submitted was demonstrated by the different levels of settlement that has
occurred between the Kellys’ deck and the adjacent road.

That differential

settlement has occurred across Burwood and will not be uniform.

But, in the

absence of evidence of differential settlement within the footprint of the house, the
defendants submitted it does not follow that damage to the foundation and floor
structure resulted from earthquake-induced settlement. The defendants submitted a
case by case analysis is required of each individual structure, and reference to
damage to other houses should not be considered material.
[226] The Kellys’ position is that it is unrealistic to think the house moved
downwards evenly when the land and house settled some 360 mm in the earthquake,
and 100 mm more than the adjacent road. When that movement is considered in the
context of the damage to neighbouring land and houses, the Kellys submit the
position taken by the defendants is unrealistic.
The land under the footprint of the house
[227] The defendants submitted that for dislevelment of the floor to have been
caused by the earthquake, changes to the land would need to have occurred beneath
the house footprint and, in contrast to settlement over time, would need to have

occurred suddenly. Mr Rakovic accepted the dislevelment must have been caused by
changes to the land over relatively short distances, to be measured in no more than a
few metres.
[228] The defendants submitted there is no evidence of such damage under the
footprint of the house that may have adversely affected the floor and foundation
structure. The defendants point to Messrs Rakovic and Cowie’s acceptance of there
being no evidence of liquefaction being ejected from the land underneath the
footprint of the house, which might have affected the bearing capacity of the piles. I
have already referred to Mr Lamont, in his site examination report of August 2013,
recording that liquefaction was “evident to subfloor area”. The potential effect of a
layer of liquefaction beneath the ground surface was the subject of evidence by Ms
Sleight, and was also considered by Mr Rakovic. It is necessary to address that topic
separately, and I will revert to it presently.
[229] A feature of the case was the limited ability to gain complete access to the
subfloor space. The experts in their joint report made express reference to the
limited access which prevented complete and conclusive visual inspections from
being completed. However, experts on behalf of both EQC and Southern Response
have endeavoured to inspect as much of the subfloor space as was possible without
undertaking an invasive examination.
[230] EQC and Southern Response accept that if there has been some lateral stretch
to the ground under, or in, the immediate vicinity of a pile it could have caused the
piles to lose bearing capacity and some differential settlement of the floor. However,
no observable lateral stretch was identified under the footprint of the house. The
defendants submitted Mr Cowie’s measured 160 mm of lateral stretch has been
accounted for by the cracks measured at the back of the property. Against that, the
Kellys submitted the subfloor space is not entirely accessible, and also sought to rely
upon the position of the soffit in the southwest area of the house, which they argued
was evidence of lateral stretch. That too is a discrete topic to which I will return.

[231] Reliance was placed upon liquefaction ejecta in areas adjacent to the house,
in particular on the street and curb outside the Kellys’ property, which Mrs Kelly
described in her evidence. Ms Sleight’s opinion was that these observations of
liquefaction ejecta on the road and curb were consistent with her view of there being
a “gentle tilt” of the land over large distances (for example, tens of metres) to which
I have previously referred. Ms Sleight’s evidence was that this was caused as a
result of the road or curb being set lower than neighbouring residential land,
resulting in a thinner crust between the liquefiable layer and the surface of the
ground. As a result of these existing differences in ground levels, when a layer of
soil at depth liquefies there would be a tendency for the higher land to settle more
than the lower land due to the greater weight of the soil above the liquefied layer.
[232] Ms Sleight’s evidence was that in this scenario the difference in settlement
results in a flattening out of the land, and that this has been observed in other parts of
Christchurch with similar soils, where properties sit at a higher level than the
adjacent road. Her evidence was this mechanism of ground deformation is unlikely
to result in the type of settlement observed in the Kellys’ house, where the greatest
settlement was along the lines of the walls, and differential settlement observed over
short distances of only two or three metres.
[233] Ms Sleight is an expert geotechnical engineer. The Kellys did not call a
geotechnical engineer to contest her evidence, which I will address in greater detail
shortly. The Kellys relied upon the acknowledgments made by other engineers, such
as Mr Davey, who accepted that in general terms there is a significant probability
that a house located in an area like the Kellys’ would experience some earthquake
settlement resulting in floor level differential, that earthquake damage was not
predictable and there were high levels of uncertainty associated with all aspects of
earthquake engineering. It should be noted, however, that it was Mr Davey’s expert
view that, in the absence of what was referred to as corroborating evidence, he was
unable to conclude the floor dislevelment was the result of earthquake damage.
[234] Another engineer, Mr Day, agreed that within a house footprint the land and
the piles can move down together but differently causing variable settlement.
Similarly, another engineer, Mr Duncan, accepted that when foundation piles moved

downwards with the land, they can move to variable extents. Those possibilities,
however, were put to both engineers as general propositions without reference to the
particular observed circumstances of the Kellys’ house and property. It was those
witnesses evidence that this had not happened to the Kellys’ house.
[235] It was common ground there was no observed damage to the piles or subfloor
foundation system that could be accessed or viewed, apart from the piles beneath the
front bathroom where deteriorated timber piles had finally given way as a result of
the earthquake. No witness gave evidence of broken, tilted or rotated piles, nor of
any movement between the bearers, the packers, and the piles themselves.
[236] The defendants point to the baseboards around the house showing no signs of
having separated, nor of there having been any separation of the subfloor timbers.
As Mr Rakovic acknowledged, there was no physical injury to the foundations. The
Kellys, however, submit that such observations are neutral. Not all of the piles were
able to be inspected as there was limited access to the subfloor space, but, in any
event, the absence of any pile rotation or punching of the piles into the ground they
submitted was not part of their case.
Geotechnical engineering evidence
[237] The Kellys did not call a geotechnical engineer in support of its case. They
relied upon the evidence of a civil engineer, Mr Rakovic, to present his theory of the
mechanism by which damage had been caused as a result of the earthquake to the
floor structure.
[238] Mr Rakovic’s evidence was that during the earthquake, liquefiable material at
a lower layer beneath a non-liquefiable layer extending to the surface had “sloshed
around deforming everything that sits on top”. Mr Rakovic described the effect as
being like the “thin skin on a waterbed”. He believed the house, as with other
houses, went “for a ride” during the earthquake, and that as a result the load that was
being borne by each pile in the foundation changed or was redistributed.

[239] EQC and Southern Response’s experts did not agree. It was their collective
evidence that, for there to be a change in the bearing pressure on any particular pile,
there would need to be some visible evidence showing how this change occurred.
The defendants submitted there would need to have been a failure of some element
of the foundation system or the land on which the pile sits for the earthquake to have
caused the floor dislevelment. In the absence of such failure, it was submitted the
bearing pressures on the piles would simply return to their pre-earthquake state.
Using Mr Rakovic’s waterbed analogy, it was submitted the loads on the individual
piles would have returned to those prior to the earthquake, in the same way that a
waterbed settles evenly after it has been disturbed.
[240] Ms Sleight’s evidence was consistent with the evidence of the other engineers
regarding observations of the foundations and land under the house (including
Mr Rakovic). Insofar as the land and the foundation system could be viewed under
the house, there was no evidence of liquefaction ejecta or damage to the piles, which
did not appear to have rotated or have been pushed below the ground surface.
Ms Sleight’s opinion was there was no evidence of the land under the house having
been subject to lateral stretch. She concluded the pattern of floor settlement was not
unusual for a house of its construction and age. Ms Sleight advised that tests had
confirmed the land beneath the footprint of the house did not have good ground
bearing capacity at the surface due to the presence of loose soil. Her evidence was
that, as a result of time, the soil conditions and the static loads, the soils beneath the
foundations would have settled during and soon after its construction.
[241] Ms Sleight rejected Mr Rakovic’s theory of how the foundation may have
been damaged as a result of the earthquakes. Her evidence was that the bearing
capacity of the ground below the shallow foundations remained essentially
unchanged. She explained that foundations are usually designed so as to ensure the
expected design bearing pressure (calculated from an assessment of the weight of the
structure, wind load, snow load, and earthquake load) is less than the assessed
bearing capacity of the soil. Provided the bearing pressure remains less than the
assessed ultimate bearing capacity of the ground, the foundation can be considered
sound.

[242] At the Kellys’ house there was no visible evidence that changes or
redistribution of bearing pressure across the foundation elements as a result of the
earthquake had altered the foundations. If the bearing pressure had exceeded the
bearing capacity of the soil, it would likely be observed through settlement of the
elements of the foundation into the soil, and such settlement had not been observed
at the Kellys’ house.
[243] A focus of Ms Sleight’s evidence related to her evidence of bearing pressure
from the “point loads” of the individual piles being evenly distributed by the time the
bearing pressure of each pile reached the potential liquefiable layer of soil. While it
might be expected that individual piles could be adversely subject to change should
such pressure extend to a liquefied layer beneath the soil, it was Ms Sleight’s
evidence that the distribution of the loads across the house piles was even.
[244] As a result of the depth of the liquefiable layer, which Ms Sleight calculated
at approximately 1.7 metres below ground level, the bearing pressure would not
produce “point loads” that would cause “punching” of the piles, or ground surface
deformation. Ms Sleight calculated the pressures from the loads would have become
evenly distributed at a position well above any liquefiable layer. She considered the
“point loads” would have become evenly distributed at around 1.4 metres below
ground level, above the liquefiable layer.
[245] The Kellys put in issue Ms Sleight’s calculation of where the liquefiable layer
below ground level was located.

They submitted Ms Sleight’s analysis was

dependent upon there being an even or stable water level across the site, and that
such an assumption could not be made. For the purpose of Ms Sleight’s calculation,
she had drawn on the Canterbury geotechnical database and cone penetration testing
carried out by Golders which was undertaken at various sites on and around the
Kellys’ property.
[246] The Kellys were critical of Ms Sleight basing her analysis on an average
water level measured between August 2011 and June 2014 of 1.7 metres below
ground level. They pointed to other readings from bore holes which indicated that
the groundwater level was not consistent across the site or the immediate area of the

property. The Kellys referred to an onsite reading at the property of 0.65 metres
below ground level, and readings from the Canterbury geotechnical database which
recorded groundwater levels ranging from 2.41 metres to 0.38 metres from two cone
penetration tests conducted on the property. The latter reading, however, was the
subject of further evidence, which explained the recording was an error which had
since been corrected in the database, and should be considered unreliable. The
Kellys pointed to another adjacent bore hole reading of 0.65 metres, although that
reading was taken in September 2012 and submitted to be uncharacteristic of the
likely water level in February.
[247] Ms Sleight’s analysis was also dependent upon there being a uniform
distribution of the piles beneath the house, in order for there to be an even
distribution of the bearing pressure on the land. A plan of the house was referred to
by a number of witnesses, and relied upon by Ms Sleight for the purpose of this
exercise. The plan marked the location of the piles, or at least of those that could be
located and plotted. The maker of the plan was not called as a witness, and the
accuracy and limitation of the plan remains open to question.
[248] From the plan itself, it is apparent there are variable distances between the
piles under the house. Because of access difficulties, the location and type of all the
piles is unknown. Ms Sleight acknowledged the variation in the distances between
the piles, agreeing that in some places the piles were closer and wider apart than in
other areas of the subfloor structure.

There appeared to be some areas with

significant distances between the piles and their distribution was not uniform. Ms
Sleight acknowledged that the force of the house would not therefore be evenly
distributed across some parts of the structure at any particular depth.
[249] It follows therefore that Ms Sleight’s calculations and analysis of the bearing
pressures on the land and the potential for the foundations to be affected by a
liquefiable layer remains dependent on some unverifiable factors. Ms Sleight’s
opinion is that, having regard to all the factors she is able to bring to bear to her
analysis, the house is unlikely to have been affected by differential settlement.
While confident in her approach, she could not be definitive. Ms Sleight accepted
the site contains variable soil conditions and, as is referred to in the geotechnical

reports, the soils do not necessarily liquefy evenly across it. While she considered
the differential settlement was unlikely to have occurred within the short distances
under the footprint of the house, she accepted that earthquake settlement was rarely
uniform.
[250] Ms Sleight’s evidence supported EQC and Southern Response’s position that,
in the absence of any observable evidence of damage to the piles or subfloor
foundations supporting the floor system, there could not have been any redistribution
of the foundation loads (bearing pressure) that could have resulted in damage to the
floor and, in particular, to the differential floor levels.
[251] In addition to Ms Sleight’s evidence, the two defendants relied upon the
evidence of their engineering witnesses, Messrs Davey and Duncan. Mr Davey’s
evidence was that for there to be any material redistribution of the bearing pressure
of individual piles on the ground beneath, there would need to be some physical
change to the house, or the surface of the land beneath foundations. As examples he
referred to tilted piles, piles punched into the ground, dislodged packing, or fractured
or dislodged bearers. He was unable to identify evidence of such damage, other than
the collapse of the rotten pile underneath the front bathroom. Similarly, he did not
identify any land distortion under the foundations.
[252] Mr Duncan observed no changes in the applied loads to the piles, which
would have caused a reduction in the level of structural compliance. His evidence
was there was no evidence of foundation failure or pile rotation. In his view, it was
unlikely the floor level differences were the result of earthquake force rather than
long term settlement over the life of the foundations. In his view, the earthquakes
would not have caused a reduction in the level of structural compliance, and he
rejected Mr Rakovic’s opinion of there having been “unquantifiable redistributions
of foundation loads”.
Other damage to the house
[253] EQC and Southern Response have acknowledged various discrete aspects of
damage to the other areas of the house as having been caused by the earthquakes. In
particular, to the laundry area at the rear of the house and to the front bathroom.

Both defendants submitted that such damage, and other damage, to interior linings,
was not supportive of the dislevelment to the floors having been caused by the
earthquakes. To discriminate between historic settlement of the house and that
potentially due to the earthquake, the defendants referred to the need to look for
corroborating evidence in terms of what other damage had occurred as a result of the
earthquakes.
[254] EQC and Southern Response referred to the pattern of floor dislevelment
shown on a plan produced by Mr Cowie as a result of his survey of the floor. Having
regard to the nature and extent of the floor settlement, particularly in two of the
bedrooms, and the absence of substantial consequential damage to the walls
surrounding those rooms, the defendants submitted the floor settlement was not
consistent with having been caused by the earthquakes.
[255] EQC pointed to the absence of other damage, apart from a hairline crack in
the central wall dividing the two bedrooms, and floor areas proximate to that wall
exhibiting the greatest dislevelment, as evidence in support of this conclusion. Mr
Davey gave evidence that he would have expected there to be greater damage to the
wall lining than the hairline crack that was observed.
[256] The defendants pointed to other evidence consistent with historical settlement
provided by the presence of wooden packers, and the lack of any movement of the
deck in comparison to the house floor levels, as an indicator that internal floor
settlement did not occur during the earthquakes.
[257] There was a considerable amount of contested evidence regarding whether
the weatherboards, fitted shortly before February 2011 as part of renovations being
undertaken by the Kellys, were straight or at an angle. EQC submitted had the floor
dislevelment been significantly exacerbated by the earthquakes, this should have
been reflected in a similar pattern of dislevelment to the external weatherboards. For
the purposes of the joint experts’ report, the levelness of the weatherboards, when
measured using a spirit level, was described as being “essentially horizontal”.

[258] Mr James Bundy, a building surveyor called on behalf of the Kellys, sought
to give evidence that, as a result of his measurements, he considered the
weatherboards to be out of alignment. However, the manner in which he conducted
that exercise is open to question. His calculations appear to be based on the sum of
measurements of each section of the front external wall, rather than across its total
face. On balance, the competing evidence on this particular subject did not disturb
the original conclusion recorded in the joint report that the weatherboards were
“essentially horizontal”.

It should be noted, however, that notwithstanding that

observation, the authors of the report were prepared to proceed on the basis that the
earthquake was likely to have added to the historic floor settlement.
[259] A feature of the settlement of the floor was what was referred to as “hogging”
in the middle of a number of the rooms, particularly the kitchen and two of the
bedrooms. “Hogging” is a description used where floor levels adjacent to the walls
are lower than the level in the centre of a room. The experts agreed, including Mr
Rakovic, that this is a common pattern of settlement in older houses, and is caused
by the pressure exerted by a load bearing wall. It can also, however, be consistent
with earthquake damage.
[260] That the Kellys’ house was already the subject of historic settlement was not
in contest. Evidence relating to relatively recent tiling, before the earthquake, in the
back bathroom illustrated that the floors were not straight. The bottom row of wall
tiles had to be cut at an angle to accommodate the existing floor levels. Also to be
considered, however, is the uncontested damage caused to the laundry area where the
door jammed onto the floor. EQC’s engineers considered this was likely caused as a
result of wracking of the timber framing. A concrete patio and a porch at the rear of
the house had separated. EQC, however, did not accept this to be evidence of
differential settlement, noting that the concrete patio had not subsided relative to the
house, or vice versa.
[261] The damage to the subfloor area of the front bathroom is not in issue.
However, the defendants point to this area having been converted from a porch to a
bathroom in the late 1960s using untreated timber foundations which have collapsed
in the earthquake. The mechanism of damage to that area of the house ought not

therefore be used to interpret what may have occurred to the rest of the floor sitting
as it does on the original foundations.
Soffit at northwest junction
[262] An area of the house the subject of some focus in the evidence was the
exterior soffit above the deck in the northwest corner of the house. There were
competing views as to whether the appearance of the soffit was evidence of it having
moved laterally, and therefore, on the Kellys’ case, evidence of lateral stretch across
the house.
[263] Mr Kelly’s evidence was that he had painted this soffit area in 2005, and had
also done some further work in that area around the soffit shortly before the
earthquakes. Mr Kelly was in the process of re-cladding the house, and in the area
immediately adjacent to the area of the soffit old weatherboards had been removed.
[264] Mr Kelly said the soffit must have moved to expose an unpainted area above
the flashing of the exterior wall in that corner of the house. This part of the soffit, on
his evidence, had not previously been exposed, and represented considerable
movement from its original position.
[265] In this corner of the house there were television aerial cables. These ran
through holes in the soffit, down the outside of the external wall. They appeared to
be hard up against the fascia upon which the soffit rests. Mr Kelly stated that prior
to the earthquakes the cables came through the soffit on the internal side of the
fascia.
[266] Reference was also made to a ranch slider door situated beneath this area of
the soffit, which the Kellys gave evidence of having difficulty operating after the
earthquakes. Inspections carried out on behalf of Southern Response by Messrs
Duncan and Lamont concluded there had been no lateral movement to the framing
structure in this area of the house, and that neither the soffit nor ranch slider door had
been damaged by the earthquakes.

[267] EQC and Southern Response also referred to the evidence of the surveyor,
Mr Cowie, who measured the verticality of the internal walls of the house at selected
points, including in the lounge area proximate to the soffit.

The defendants

submitted, if the soffit had moved laterally in a northerly direction towards the street
relative to the wall framing and exterior cladding (a distance of approximately
25 mm), significantly greater visible damage would have been done to the structural
and lining elements of the house.
[268] On Mr Cowie’s measurements, the eastern end of the ranchslider doorframe
leaned in a northwest direction by 17 mm over 1.9 metres. That translates to a four
to five mm lean in a northerly direction towards Vivian Street. Similar verticality
measurements taken in the lounge and a bedroom in close proximity to the soffit
resulted in a lean of some five to six mm in the same direction as the alleged 25 mm
movement of the soffit. It was submitted that such measured wall verticality did not
support the lateral movement northwards of more than 25 mm.
[269] No reference was made to any identifiable damage to the two aerial cables, or
to the entry holes in the soffit through which they run. Indeed, quite how the aerial
cables were able to make their way from behind the external wall to the front, where
they run snugly and evenly up the wall to the holes was never explained.
[270] Neither the timber framing nor the intersecting exterior walls in this corner of
the house in the immediate vicinity of the soffit showed lateral movement, and the
connections between timber studs and framing appear to have remained intact,
without any lateral movement or distortion. There is no distortion or significant
cracking damage to the interior linings in the immediate region of the soffit inside
the house, although there is a crack in the lounge near a corner of the ranch slider. It
has been described as superficial and cosmetic.
[271] There is dispute between the Kellys and witnesses called by the defendants
regarding the operation of the ranch slider.

The defendants maintain that any

problems with the deadbolts or the sliding action of the door are due to installation or
maintenance. They point to the floors beneath the ranch slider having remained
relatively level.

[272] There can be little doubt that the appearance of the soffit, if accepted as
earthquake damage, would constitute quite dramatic evidence of movement. It is,
however, unclear whether its appearance is the consequence of the earthquakes. The
engineers who attended on site for their joint meeting on 20 March 2015 came to no
consensus regarding this area of the house. They were unable to agree whether what
they described as the “unpainted section of eaves soffit along the western side of the
house” was caused by lateral stretching within the house structure.
[273] Messrs Davey, Duncan and Murphy were of the opinion that it was not
evidence of lateral stretch as there was no supporting evidence by way of cracking of
internal wall linings, which they gave as an example of the type of damage they may
expect to find.
[274] Mr Anderson, however, at least at that time, was of the opinion that it was
evidence of lateral stretch. He concluded that it was unlikely this part of the soffit
had been deliberately left unpainted. He also noted evidence of what he described as
“tension cracking” within the rear garden, which indicated that a mechanism of
lateral stretch had affected the grounds of the property, and therefore could have
affected the house as well.
[275] It should be noted that, since that observation, further geotechnical evidence
has been obtained. Mr Anderson, in his evidence at trial, accepted that subsequent
investigation had determined the soffit was not evidence of movement as a result of
the earthquakes in the form of lateral stretch or otherwise. Mr Rakovic is not
recorded in the report as expressing an opinion about this part of the house.
[276] Ultimately, I am unable to come to any definitive conclusion regarding this
aspect of the evidence. Similarly, in relation to the ranch slider door, it is difficult to
gauge how well the ranch slider presently operates, although I acknowledge that both
Mr and Mrs Kelly gave evidence that problems with its operation were not
experienced before the February 2011 earthquake.

The Kellys’ evidence of the condition of their house
[277] After EQC and Southern Response put in issue whether the floor
dislevelment represented earthquake damage, the Kellys responded by identifying
friends and relatives who had visited the house before the earthquakes to give
evidence of their observations of the condition of the house at that time.
[278] EQC and Southern Response do not suggest that either the Kellys or their
witnesses manufactured this evidence, but submit they have a mistaken impression
of what the house was like before and what may have occurred as a result of the
earthquakes. This, it is submitted, is due to a heightened sense of awareness of
detail, resulting in honest but erroneous perceptions of changes in the house as a
result of the earthquakes.
[279] Mr Kelly’s uncle, Owen Roberts, a builder by trade, visited the house on
many occasions prior to the February earthquake. His evidence was the house was
in sound condition, and that he did not notice the floors were out of level, which he
maintained, as an experienced builder, he would automatically have noticed.
[280] Michael Nurse, also a builder, assisted Mr Kelly with some tiling work in one
of the bathrooms before the earthquakes.

Having visited the house after the

earthquakes, his evidence was the floor of the house was noticeably out of level in
all of the rooms. He said if the floor had been as out of level as it was following the
earthquakes, he would have recommended work to be done to the floor. This was an
observation made in reference to the tiling work he did in the back bathroom. He
considered the foundations and piles at the time were in an acceptable condition to
enable the work to be carried out to a very good standard, although he did not
actually inspect under the house.
[281] It was apparent that in order to undertake the tiling work, the tiles had to be
cut on an angle to accommodate the dislevelment that already existed. Mr Nurse’s
evidence regarding the satisfactory condition of the foundations and piles also
appeared not to have taken into account the rotten piles below the front bathroom.
EQC submitted Mr Nurse’s evidence is an example of the inaccurate view witnesses
may have of the condition of the house, which is an impressionistic one resulting

from their heightened awareness of a house’s condition in the wake of the
earthquakes.
[282] Another witness, Mr Max Nurse, also a builder, gave evidence that the floors
for a house of that age were very good. He acknowledged the floors were out of
level to some degree prior to the earthquakes, but had not been, as he described,
“twisted or warped in different directions”. Compared to the previous condition, he
said it was now very easy to tell that the floors were not level.
[283] A visitor to the Kellys’ home on many occasions, Joanne Gallagher, referred
to the difference in the house after the September 2010 earthquake, which to her
observation had suffered only minor internal cracking in comparison to the
significant damage she witnessed after the February 2011 earthquake. The floor,
which she had considered as being level, she described as now being visually
distorted.
[284] Other witnesses gave similar evidence regarding the levelness of the floors.
They had not noticed significant slopes or unevenness in the floors before the
earthquakes.

They considered the extent of the present dislevelment was not

comparable with the condition of the floors prior to the earthquakes. Ms Wendy
Nurse, who had been a frequent visitor to the Kellys’ house in the years before the
earthquakes, gave evidence that the floor was noticeably out of level in all of the
rooms.

She had not noticed the floors being in such condition prior to the

earthquakes.
[285] Mr Craig Waghorn, a carpenter by trade, who had worked in the construction
industry for some 27 years, visited the Kellys’ house on many occasions prior to the
earthquakes. He described the house as being straight and sound for a house of its
age, but that when he visited after the earthquakes and walked through the house, he
found the floor levels differed significantly from when he had previously visited.
Mr Waghorn under cross-examination acknowledged that a hundred year old house
would not be straight, but that it had been his perception that the house was “straight
and solid” before the earthquakes. His impression now was that there was a lot more
sloping and unevenness in the floors than prior to the earthquakes.

[286] Mr Cameron Kelly, in giving evidence about his house, acknowledged it was
an old property but was reasonably level. He considered the difference in the floor
levels after the earthquake was obvious. He described the floor as now being
springy, and he rejected the suggestion that his observations of the state of the floors
was an impression resulting from a heightened awareness caused by the earthquakes.
Mr Kelly’s evidence was that, if the floors had been in the condition they are now, he
would have been aware of that prior to the earthquakes.
[287] What he described as the unevenness and bumpiness of the floors would not
have been something he would have dismissed or ignored previously. Mr Kelly
fairly accepted that, as a result of the earthquakes, he was more attuned to damage or
changes that may have occurred to the house, and accepted that he may have a more
heightened awareness of faults, such as cracks. Those concessions, however, did not
cause him to resile from his evidence about how the floor levels had changed.
[288] Mrs Kelly was very clear in her evidence regarding the floors. She accepted
that as an old house the floors were not completely straight, but insisted that before
the February 2011 earthquake they did not have the significant distortions they now
present with. She described such distortions as being obvious, with the middle of the
house feeling like it is sitting on a raised ridge, and the rest of the house “feeling like
it is going downhill”. She referred to loud creaking sounds when walking over
certain parts of the floor, which she described as being really loud. The house was
not like this before the February earthquake.
[289] Mrs Kelly, as with her husband, gave evidence about what she considered to
be movement of the soffit, causing an area which was not exposed before the
earthquakes to have become visible. That piece of evidence, as with the ranch slider,
was put forward by EQC as an example of how people view something after the
earthquake and assume it is indicative of change. The defendants also place reliance
on a lack of specific detail in the Kellys’ evidence regarding the pre-existing floor
levels and a lack of detail about the changes claimed to have occurred on a room by
room basis as a result of the earthquakes. The Kellys’ and their relatives and friends’
evidence was described as being impressionistic, and unable to provide specific
detail of the nature of the changes.

[290] Mrs Kelly, in particular, was cross-examined about how she could reconcile
the absence of material cracking in the exterior or centre walls of the house with the
asserted dislevelment to the floors. Mrs Kelly was questioned about why the deck
had not fallen in a way consistent with her evidence about how the floor in two of
the bedrooms adjacent to the deck had dropped. Similarly, she was questioned about
the absence of any sign of the exterior walls or foundations having moved on the
other side of the house, in the opposite bedrooms, where the floor levels were much
higher in the centre and dropped away towards the walls.
[291] It is apparent that the lay witnesses could not provide any forensic detail of
the floor levels, and clearly did not have the expertise to do so. Similarly, they were
not in a position to reconcile other pieces of evidence referred to by the experts with
their observations of the floor dislevelment and the timing thereof.
[292] I accept there must be questions regarding the accuracy of the lay witnesses’
observations of the floors, particularly when regard is had to the fact they would
have paid no particular notice to the floors when visiting the house prior to the
earthquakes, when the home was occupied and furnished. Equally, however, it was
their view that, had the floors been in the state they presently are, they would have
noticed.
[293] Furthermore, it is no answer to the Kellys’ evidence about the state of the
floors, given the extent to which they have said the dislevelment has increased, to
suggest they have developed some greater sensitivity to the pre-existing dislevelment
as a result of the earthquakes. I am satisfied the level of dislevelment is such that
any occupant of the house would have readily appreciated the condition of the floors
and the extent of the dislevelment before the earthquakes. I do not accept the Kellys’
perception of that dislevelment has changed in the absence of the existing settlement
of the floors being materially aggravated as a result of the earthquakes.
[294] That conclusion, in my view, is strongly supported by Southern Response’s
file notes which recorded Mrs Kelly’s description of what happened to the house
after the respective earthquakes. In response to the 4 September 2010 earthquake,
Mrs Kelly contacted Southern Response on 27 October 2010 to advise of the damage

to the property. The extent of the damage described by Mrs Kelly, and recorded by
the Southern Response employee, was limited. The call taker recorded Mrs Kelly as
stating the “floor has also moved”.
[295] In respect of the 22 February earthquake, Mrs Kelly contacted the insurance
company the same day. In response to the question, “What, if any, damage has
occurred to foundations?”, Mrs Kelly is recorded as providing the following
information:
Old house – on basaltic tiles [sic], some have broken at ground level, house
is unlevel floor-wise, can see under house but looks like a maze. Floor has
definitely moved a lot. Kitchen window leaked from Boxing Day quake.
One door won’t open inside – had to be kicked.

[296] In relation to whether there had been structural damage, Mrs Kelly is
recorded as reporting inter alia, “Yes, house has moved a lot – floors all over the
place. Cracks through most rooms – not large, just seam lines through the middle of
the gibboard where it meets.”
Conclusion on whether the floor dislevelment is earthquake damage
[297] EQC and Southern Response’s thesis is that the floors were not damaged as a
result of the earthquakes.

They called a considerable amount of evidence, in

particular expert engineering evidence, to support their view the floor dislevelment
was a result of a process of static settlement over time of a hundred year old house,
and that, in the absence of any visible manifestation of damage to the land, or the
foundation and floor system, there was no objective or independent evidence of the
dislevelment to the floor having been caused by the earthquakes.
[298] The defendants have acknowledged they had previously been prepared to
accept it was possible the earthquake may have made the floor levels materially
worse, and this is reflected in the joint experts’ report. However, as a result of a full
engineering assessment and a greater forensic examination of the subfloor area, they
considered the evidence does not support the view the earthquakes damaged the
floor levels. Responsibly, neither EQC or Southern Response has pitched their case

to a level whereby the expert opinion relied upon, extensive as it may be, can
exclude that further material dislevelment has been caused by the earthquakes to the
already uneven floor of the house.
[299] I do not consider the evidence provided by EQC and Southern Response
displaces the first person observations of the lay witnesses. In particular, I am
unable to reconcile the expert evidence with the contemporaneous account provided
by Mrs Kelly to her insurance company on the very day of the February 2011
earthquake. There is no suggestion the Kellys have been dishonest in their evidence,
but rather it is submitted they are mistaken and labouring under a misapprehension
as to the relative state of the floor before and after the earthquakes. The defendants
attempted to account for both the Kellys’ evidence and that of their relatives and
friends as the result of impressions borne out of a heightened awareness of the
condition of the house following the earthquake.

In my view, however, this

explanation cannot feasibly account for their observations.
[300] While I accept some of the lay witnesses evidence is impressionistic and
lacking in detail, I do not believe it can materially detract from the Kellys’ evidence
of the observations of the state of the floors. In particular, it cannot account for the
observations reported by Mrs Kelly about what had happened to her house in the
very immediate aftermath of the earthquake. Unsurprisingly, Mrs Kelly could only
provide a broad description over the phone to the call taker at Southern Response on
22 February about what had happened to her house. She is, however, very clear
about the effect of the earthquakes on the floor. It is not suggested Mrs Kelly has
concocted her report to Southern Response on 22 February, nor that Mr Kelly has
subsequently conspired with her.
[301] In the wake of the 4 September earthquake, Mrs Kelly appears to have waited
nearly two months before reporting the damage. She reported to the call taker the
floor “has also moved”. The extent of her description of what occurred on 4
September is to be compared with the description she provided in her telephone call
of 22 February. At that time, a significant part of her description, upon being asked
“What damage, if any, had occurred to the foundations?”, was that the floor had
moved considerably. For completeness, I also note that Mrs Kelly referred to the

fact that the house was old. She did not seek to embellish or exaggerate what had
occurred, describing the cracks, while running through “most rooms”, as not large,
“just seam lines through the middle of the gibboard where it meets”.
[302] This piece of evidence is by its nature of short compass and has obvious
limitations. It, however, does represent, particularly in relation to the 22 February
earthquake, a contemporaneous reporting of what has happened to the house and, in
particular, the floor of the house. Its probative value lies in its immediacy to the
earthquake event, and corroborates the Kellys’ evidence that the floor of their house
was materially damaged as a result of the earthquakes.
[303] While the expert evidence called by the defendants raises questions as to
whether material dislevelment of the floor can be causally connected to the
earthquake events, it does not displace the Kellys’ evidence of the material change to
the floor as a result of the earthquakes. I am therefore satisfied the Kellys have
established, on the balance of probabilities, that the floor was damaged as a result of
the earthquake events.
[304] EQC cautioned the Court against a finding that some minor unquantified
aggravation of pre-existing dislevelment of the floors was sufficient to constitute
physical damage to the property. Even if there had been a physical change to the
floor, there had to be some resulting adverse effect in terms of the value or utility of
the property. It was not sufficient to simply conclude there had been some change to
its “before” state.
[305] The defendants’ position, relying on the evidence of its experts, is that they
did not consider there to have been any change in the floor levels as a result of the
earthquakes. They submitted, even if there had been some minor change, it did not
impact on the amenity value or utility of the house, and was of no practical
consequence.
[306] As will be apparent from my conclusions in relation to the evidence given by
the Kellys regarding the state of the floor before and after the February 2011
earthquake, I consider the dislevelment of the floor system caused by the earthquake

was considerably more than de minimis. The floor dislevelment did have an impact
on the amenity and utility of the house, and therefore on its value, not only to the
Kellys, but to any other prospective owner.
[307] I am therefore satisfied the dislevelment to the floor caused by the
earthquakes constitutes physical damage which resulted in loss of amenity value and
utility of the house.
Have the Kellys proved that a Type 2A foundation is required?
Introduction
[308] Despite having concluded that the dislevelment to the floor was earthquake
damage, one of the largest remaining areas of disputes between the parties was the
remedial strategy to be employed to remediate the damage to the floors.
Fundamentally this issues devolves to whether the Kellys have proved that it is more
likely than not that a Type 2A foundation is required in order for EQC and Southern
Response to discharge their obligations under the EQC Act and the policy.
[309] As earlier foreshadowed, in determining this matter, though not strictly
necessary. I will also consider whether proof of this issue (if made out) would have
been sufficient to successfully attack EQC’s purported election to repair.
The nature of the dispute
[310] The Kellys’ claim in respect of EQC rests upon proof that the cost to repair
the earthquake damage exceeds the statutory cap of $100,000 (plus GST). They
therefore claim payment from EQC in the sum of $115,000 (less excess) in respect of
each of the earthquake events of September 2010 and February 2011.
[311] The Kellys must prove that the house’s present foundation requires to be
replaced with what is called a Type 2A foundation and, if that can be established, the
cost of doing so. In the absence of establishing this as the appropriate repair or
reinstatement strategy, the Kellys’ monetary claim against EQC, as pleaded, will fail.
It is not disputed that replacing the present foundations with a Type 2A foundation

system will require the lifting of the house and the complete replacement of the
present foundation. Such a repair strategy will exceed the statutory cap.
[312] The issue turns on expert technical evidence. The Kellys rely on the evidence
of a structural engineer, Mr Rakovic. His evidence needs to be considered in some
detail.
The Kellys’ engineering evidence
[313] Mr Rakovic provided two reports to the Kellys, dated 1 November 2013 and
13 January 2014. The latter report included a critique of a report prepared by
another engineer, Mr Alan Murphy, on behalf of Southern Response. Under the
heading “Preliminary global structure reinstatement strategy”, Mr Rakovic observed
that due to what he described as “major” lateral stretch of the Kellys’ land, based on
MBIE guidance, he considered a 2A foundation would be appropriate. This would
involve the house being lifted, the present foundations demolished, and a
replacement Type 2A foundation installed. Upon the completion of the foundation
and the replacement of the floor structure, the house would be lowered, reconnected
to the foundations and floor, and the damaged structural elements repaired to achieve
“as new” structural performance.
[314] Mr Rakovic advised that, due to the presence of existing pile packers of
substantial thickness, some of which were 100 mm or greater, jacking and additional
packing would result in total packing thicknesses exceeding 50-100 mm, which was
not considered to be acceptable.

He referred to MBIE guidance that mixed

foundation systems within the same structure are not recommended on TC3 land. He
therefore concluded that, as new and old foundations cannot be mixed within the
same structure, and existing stone piles cannot effectively be reused, the entire
foundation system would need to be replaced with a Type 2A foundation solution.
[315] In relation to this reinstatement strategy involving a Type 2A foundation,
Mr Rakovic in oral evidence advised this was only a preliminary view. He had not
yet completed the engineering work to enable him to confirm whether such a
foundation was necessary, and he confirmed it was not yet clear to him whether a
Type 2A foundation would ultimately be required.

[316] In accordance with the Court’s direction, Mr Rakovic met with the
defendants’ experts on site at the Kellys’ house on 20 March 2014. They jointly
produced a report to the Court, of 16 April 2014, which each expert signed. Critical
parts of that report include the following:
7.

We agree the following facts and opinions:
(a)

It is technically feasible to repair this house.

(b)

That the house, garage, and out of scope items like driveway
and fences have suffered damage as a direct result of the
Canterbury earthquake sequence of 2010 and 2011. The
damage was most likely due to direct shaking by the
earthquake motion and the indirect land movement induced
by liquefaction of the underlying saturated sandy soils,
triggered by the earthquakes.

…
(e)

Given the age of the house (about 100 years or so) it was
agreed that there is most likely some pre-earthquake damage
by way of floor settlement. Evidence agreed is the presence
of timber packers under the bearers. We also agreed that
earthquake induced settlement was likely to have added to
the settlement. With the current evidence we were unable to
apportion the relative contribution of pre and postearthquake settlements.

…
(k)

It was agreed that, given the age of the house and absence of
immediately visible gross distortion, relevelling the floor
may not achieve the same level throughout the house
without inducing consequential damage to hitherto
undamaged areas by way of distorting the house frame.

[317] Under the heading “Agreed Strategy”, the experts agreed as follows:
(m)

The structural elements of the house foundations are to be
repaired by relevelling the floor. It would be intended to
relevel the high points by both lowering the packing under
bearers and/or associated piles and removing excess soil to
ensure equivalent ground clearances. It is expected that the
floor boards will be lifted to gain access to the subfloor area.

(n)

Structural elements directly affected by the repair, if found
to be inadequate, shall be repaired or replaced as
appropriate. Identified damaged and subsequently repaired
or replaced elements shall comply with NZ Building Code.

…

(p)

Experts agreed that the repair strategy cost would need to be
confirmed by quantity surveyor cost estimates.

[318] Under the heading “Areas of Disagreement”, reference was made to a single
topic. This concerned whether the state of a section of the eaves/soffit area along the
western side of the house was caused by lateral stretching within the house structure.
A separate area of disagreement was identified, regarding the effect of overall
ground settlement and whether it had made the house more prone to flooding. In
relation to that last issue, Mr Rakovic took the view this was not within the area of
expertise of structural engineering to enable comment. He did not indicate any other
disagreement.
[319] Under the heading “Opinions”, the experts agreed to the following statement:
11.

In providing our opinions:
…
(b)

We have stated if we consider our evidence or any part of it
to be incomplete or inaccurate without some qualification.

(c)

We have stated if we believe if our opinion is not concluded
opinion because of insufficient research or data or for any
other reason.

[320] In that regard, it is important to note the experts’ joint statement, under the
heading “Evidence”:
(d)

It is difficult to determine the exact nature of damage below
the house to its foundations, as the small gap between the
floor bearers and ground surface prevents total visual
inspection. Limited access gained around the external
perimeter and an internal manhole did not provide
conclusive visual evidence of the nature of the floor level
distortions.

[321] Mr Rakovic made one handwritten alteration to the contents of the agreed
report before signing it and the document being submitted to the Court.
[322] In relation to the joint expert process, Mr Rakovic acknowledged in evidence
that their intention was to provide the Court with expert advice regarding a repair
solution. He accepted a repair of the house was feasible. There is, however, on its
face, an inconsistency between the Type 2A remedial strategy contained in

Mr Rakovic’s report, upon which his evidence-in-chief was based, and the strategy
agreed in the joint experts’ report to relevel the existing floor, to which Mr Rakovic
was a signatory. Mr Rakovic confirmed he had agreed to the latter strategy, along
with the other experts. Mr Rakovic agreed that, by adopting this approach, he
considered it possible to get the floor back to level within 20 or 30 mm, which would
be within the 50 mm guideline for floor levels provided by MBIE.
[323] Mr Rakovic maintained in his evidence that he was happy with the content of
the joint experts’ report. When asked how that could be so, when it was apparent the
agreed repair strategy did not involve a Type 2A foundation, Mr Rakovic, somewhat
surprisingly, took the position that what was agreed was “generally consistent” with
what he was proposing regarding the use of a Type 2A foundation. Mr Rakovic
attempted to rely on paragraph [7](n) of the report, under the heading “Agreed
Strategy”, which referred to structural elements directly affected by the repair, if
found to be inadequate, being repaired or replaced as appropriate. Subsequently
repaired or replaced elements of identified damage were required to comply with the
New Zealand Building Code.
[324] When it was put to Mr Rakovic in cross-examination that the joint experts’
report made no mention of a Type 2A foundation as an agreed strategy, Mr Rakovic
again referred to paragraph [7](n) of the experts’ report. He did not agree that what
he was proposing and what was set out as the agreed strategy in the report were
fundamentally different.

Counsel for the defendants have submitted that

Mr Rakovic’s stance in relation to that issue is not credible. Whether that is so may
make little difference when regard is had to the balance of Mr Rakovic’s evidence
regarding a Type 2A foundation.
[325] On the day the joint experts’ report was agreed, Mr Rakovic forwarded the
report to the Kellys’ solicitors.

In the covering email, Mr Rakovic advised as

follows:
Key is that it was agreed that elements found to be inadequate shall be
repaired/replaced to meet NZ Building Code. I have always been supporting
that view.

Generally, other than this statement, the rest is not worth the paper it is
written on, as detailed engineering is required in order to determine scope of
works and to do the costing. Detailed engineering will determine what I said
in my original report – ie new foundations.

[326] When the email was put to Mr Rakovic, he confirmed that the email reflected
his view at the time. In explanation, he reiterated that what was included in the joint
experts’ report was only a preliminary design, and did not assist greatly in terms of
what the final solution would be.
[327] It was put to him that he was being misleading and deceptive in walking
away from a strategy that he had agreed with the other experts. Mr Rakovic again
referred to paragraph [7](n), and reiterated his opinion the foundations were an
unsatisfactory element, and it was likely the new foundation system would be a Type
2A system.
[328] Mr Rakovic agreed that it was part of his function to assist the Court in
finding an appropriate solution, which was required under the Code of Conduct for
expert witnesses.72 The approach taken by Mr Rakovic is one that gives rise to some
disquiet. He appears to be representing one position to his fellow experts and to the
Court in the joint report, and a different position to the Kellys.
[329] In accordance with the Court’s direction, the experts were next required to
provide a costing to reflect the outcome of the joint experts’ meeting. Mr Rakovic’s
evidence was that he has not prepared any scope of works for the purpose of such a
costing, notwithstanding the reference in his email to the need for detailed
engineering to determine the scope of works and to do the costing. Mr Rakovic
stated he had not been requested to do that further work, and he confirmed he had
not provided any further opinion regarding those matters. The Court does not have
the evidence which Mr Rakovic, the Kellys’ own expert, has stipulated as being
required to determine the scope of the works and to do the costing for the type of
foundation upon which the Kellys’ claim is based.
[330] Importantly, Mr Rakovic confirmed to the Court that he was content to sign
the joint experts’ report because, as matters presently stand, he does not have any
72
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objection to what has been agreed in the report as a repair strategy. This was because
he had not gone any further than the preliminary stage, as outlined in his reports. Mr
Rakovic’s evidence was that more work was required to be done in order to come up
with a final structural engineering reinstatement strategy, because the strategy
outlined in the joint experts’ report, to which he was a signatory, was a preliminary
design only.
[331] Similarly, Mr Rakovic’s evidence was that this Type 2A foundation
replacement was only a preliminary view, and he had not completed further work to
confirm it is the right solution.

It would require, said Mr Rakovic, further

engineering input. As with the joint report, Mr Rakovic agreed further work was
required. Mr Rakovic stated it was not yet clear, in the absence of that work being
competed, whether a 2A foundation would be needed or not.
[332] Under cross-examination, Mr Rakovic was taken through the joint report and
asked about observations regarding the visible damage to which he agreed. This
included minor distortion to some internal walls, including torn or distorted wall
coverings; cracked garage floors; lateral stretching of the land across the property,
indicated by horizontal movement between the garage and house, along the fences,
and cracking within the land; and dislevelled floors throughout the house.
[333] Mr Rakovic also agreed in the joint report that the external weatherboards
were essentially horizontal, as had been determined at that point by the use of a long
spirit level, and that the experts could not conclusively identify evidence of
differential settlement from the external features of the house. Mr Rakovic agreed
that a perimeter check around the house had revealed subfloor damage to the floor
bearers and timber piles caused by rotting of untreated wooden components. He
agreed they were unable to identify any visible damage to the foundation piles from
a visual inspection.

Mr Rakovic confirmed this was consistent with his own

inspections, which had not identified any punching or pushing of the piles into the
ground surface, or visible signs of loss or movement of packing between the piles
and the bearers.

[334] Mr Rakovic was asked about the fact the joint report made no reference to
what he had described in his evidence as “deemed structural damage” which
Mr Rakovic stated could presently be invisible. Mr Rakovich was also asked about
what was described as “obscured physical distress”, or “adverse stresses/strains”
caused to the house and, in particular, to the foundation system as a result of the
earthquakes. In response, Mr Rakovic observed that only a very limited part of the
foundation system was able to be inspected due to access restrictions.
[335] Mr Rakovic acknowledged that the joint experts’ report had not specifically
referred to this type of non-visible damage to the foundation and elements of the
floor system. However, he referred again to paragraph [7](n), which in his view
satisfactorily covered his concern. It is worth repeating paragraph [7](n) of the
report:
(n)

Structural elements directly affected by the repair, if found to be
inadequate, shall be repaired or replaced as appropriate. Identified
damaged and subsequently repaired or replaced elements shall
comply with NZ Building Code.

[336] In reference to that paragraph, Mr Rakovic noted “inadequate elements” were
going to be removed. Mr Rakovic stated:
So there was an element of further inquiry, it was required as a step before
the final repair methodology was determined where we will be going to
removing inadequate elements.

[337] Mr Rakovic confirmed he had not raised this form of damage with the other
experts when they had inspected the property together, nor as part of the joint
meeting that subsequently followed.

Mr Rakovic repeated he was happy the

description contained in paragraph [7](n) covered the issue. In explanation for his
approach, Mr Rakovic stated:
Oh, it was, in my opinion it was discussed prior to actually agreeing this
wording because we recognised as far as I understood as experts, that more
investigative work and more decision-making work needs to take place and
that’s why it’s written here that inadequate elements will have to be replaced.

[338] It was put to Mr Rakovic in cross-examination that the wording of paragraph
[7](n) referred to structural elements that may be directly affected as a result of the
repair strategy agreed to in terms of relevelling the floor, as set out in the preceding

paragraph. Mr Rakovic replied that in relevelling the floor the rest of the building
would be structurally affected, and would therefore require reassessment as part of
the repair works.
[339] It was specifically put to Mr Rakovic that what was being contemplated by
the experts, including himself, in terms of the possible need to replace structural
elements directly affected by the repair was, as expressly noted in the description of
the agreed repair strategy, that the floorboards would be lifted to gain access to the
subfloor area. A structural engineer would then be involved in examining the
individual piles, the foundation, and the bearers of the subfloor structure, to
determine whether those structural elements were adequate or ought to be repaired or
replaced as appropriate. Mr Rakovic agreed that would be “more than likely”.
[340] Returning to the issue of “non-visible” damage, Mr Rakovic agreed such
damage had not been included. He agreed that if he thought that it was a factor that
needed to be addressed by the agreed strategy, he would have listed it in the agreed
list of facts and opinions, including the description of the damage and condition of
the house, as set out in paragraphs [7](a)-(l) of the joint report.

However,

Mr Rakovic’s position was this was not necessary because paragraph [7](n) recorded
the agreement to replace inadequate elements which, in his words, were to be
determined by further engineering work, and he was content to proceed on that basis.
[341] Mr Rakovic was also referred to the evidence regarding the measure of lateral
stretch that had occurred as a result of the February 2011 earthquake.

Survey

evidence called by both parties agreed there had been lateral stretch across the
Kellys’ property of up to 160 mm.73 Mr Rakovic acknowledged that as the lateral
stretch was less than 200 mm, under MBIE guidance, that put the measurement
within the classification of minor to moderate and not major.
[342] Mr Rakovic agreed the lateral stretch assessment would be a factor that
would be required to be taken into account in the type of further inquiry or “insight”
which he considered would be necessary in finalising an engineering opinion
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regarding the appropriate remedial strategy. Mr Rakovic confirmed that ground
performance definitely needed to be taken into account in the design of the
foundation system. He accepted that his original opinion had been premised, at least
in part, on the property having suffered greater lateral stretch, falling into the
“major” classification, and that with this change an alternative foundation solution
may be appropriate.
[343] In re-examination, Mr Rakovic was asked how he reconciled the preliminary
reinstatement strategy he had set out in his reports with what was described at
paragraphs [7](m) and (n) of the joint expert report to which he was a signatory.
Mr Rakovic replied that what had been included in the joint expert report was based
more on engineering principles, whereas what had been included in his original
reports was an interpretation of the MBIE guidance document.

Mr Rakovic

throughout his evidence, including his written briefs of evidence, expressed strong
reservations regarding the MBIE guidance.
[344] In his view, it was necessary to always consider the “engineering rationale”,
or “engineering principles”, when considering a remediation strategy. Mr Rakovic
described the interrelationship between the agreed strategy, set out in the joint
experts’ report and his preliminary reinstatement strategy, as a “progression” of
engineering considerations, starting from the interpretation of MBIE guidance, and
in his words:
… in going through the steps of going back to basic engineering principles,
re-thinking the whole thing and then producing a joint report (m) and (n), so
in essence in my mind there is no direct link other than the progression from
the report [his report of November 2013] through thinking process in an
analytical mind of an engineer to arrive on [the agreed strategy contained in
the joint experts’ report].

[345] In amplification of that answer, Mr Rakovic confirmed that the content of the
joint experts’ report was a progression of his engineering considerations starting
from simplified interpretation of a guidance document, “going through rational
analysis of the actual situation on site, and constantly re-thinking things”.
[346] Mr Rakovic was, in his words, happy with the less onerous strategy contained
in the joint experts’ report, which he considered was a step towards actually

determining the final strategy. While he believed his preliminary view was most
likely to be the right conclusion until more work was done, which he believed the
strategy in the joint experts’ report provided for, it would be inappropriate to have a
concluded view.
[347] Mr Rakovic was not instructed to do any further work to advance the position
reached regarding the agreed repair strategy contained in the joint experts’ report.
He was therefore unable to say whether his preliminary view regarding a 2A
foundation was appropriate.
[348] It therefore follows that the Mr Rakovich’s evidence does not establish that a
Type 2A foundation strategy for remediation is required. No scope of works based
on such a concluded repair strategy has been developed.

It is clear from Mr

Rakovic’s evidence that further inquiry was required before he himself would be
satisfied that this would be the appropriate repair strategy.
[349] Firstly, further physical investigation or inspection of the subfloor area would
be required. Mr Rakovic’s evidence was that this was contemplated, in his view at
least, by the agreed strategy set out at paragraphs [7](m) and (n) of the joint experts’
report. He thought it likely that this would result in the replacement of structural
elements, possibly requiring a Type 2A foundation, although he was prepared to
accept that a lesser foundation solution may be adequate.
[350] Secondly, further engineering work was required. Mr Rakovic referred to a
three stage process involving preliminary, developed, and detailed design.

His

evidence was that all that has been completed to date was a preliminary design. Any
repair solution which defines the reinstatement work required would fall under the
heading of “developed and detailed work”, which he had not been engaged to
complete. Mr Rakovic’s evidence was that he has not completed the engineering
work to enable him to confirm whether a new Type 2A foundation is required.
Mr James Bundy’s evidence
[351] While this issue almost wholly stands or falls on the strength of Mr
Rakovich’s evidence, Mr James Bundy, a building surveyor, was also called by the

Kellys in relation to this matter. He inspected the house and identified areas of
damage including cracking to the walls, floor level variation, separation, frame
displacement, and weatherboard and window movement.
[352] As with Mr Paul Thompson, called by EQC, Mr Bundy was not an engineer
and could provide no direct opinion regarding the appropriate remedial solution
required to address the floor dislevelment. He was dependent on Mr Rakovic’s
opinion, and also the geotechnical reports prepared by a geotechnical engineering
firm, Golder Associates. Mr Bundy was not aware of the concessions made by Mr
Rakovic regarding the need for a Type 2A foundation, nor was he aware that Mr
Rakovic had previously agreed with the structural engineers from EQC and Southern
Response that a lesser remedial response may be appropriate.
[353] After cross-examination, Mr Bundy accepted he had assumed from Mr
Rakovic’s original report that the Type 2A foundation was the most appropriate
repair solution, notwithstanding its description within that document as a preliminary
view. He accepted he was dependent on the view of a structural engineer as to
whether this was appropriate. Apart from referring to MBIE guidelines, Mr Bundy
could not progress the issue beyond that taken by Mr Rakovic.
[354] Mr Bundy’s evidence was largely limited to a description of the condition in
which he found the house at the time he visited it for the purpose of what he
described as a visual survey. His evidence did not materially extend beyond the
descriptions provided by other witnesses. I did not consider Mr Bundy’s evidence
greatly added to the Kellys’ case.
Conclusions on the Kellys’ engineering evidence
[355] In summary, I have reached the following conclusions about Mr Rakovic’s
evidence:
(a)

Mr Rakovic’s evidence does not establish, on the balance of
probabilities, that a Type 2A foundation is the appropriate repair or
remediation strategy against which EQC’s liability under the Act is
required to be assessed.

(b)

To the contrary, Mr Rakovic was at pains to point out that the
engineering work necessary to determine that issue had not been
completed. His was only a preliminary view. He could not and,
indeed, was unwilling to confirm such a foundation was necessary or
would ultimately be required.

(c)

Placing the most charitable gloss on Mr Rakovic’s approach to the
joint experts’ process, his agreement to the repair strategy would
require access to the subfloor area and examination of “structural
elements directly affected by the repair”. If found to be inadequate,
the repair strategy allowed for those elements to be “repaired or
replaced as appropriate”. Mr Rakovic believed this left open the
possibility of a more significant and expensive repair strategy which
may require a Type 2A foundation system.

(d)

At best, Mr Rakovic considered further work and investigation was
required. Integral to proceeding with the agreed experts’ strategy,
which would necessarily involve the lifting of the floorboards, would
be clarification of the ultimate repair strategy. Mr Rakovic was not
prepared to commit to such a strategy without having done the
necessary work to arrive at a concluded opinion.

Mr Rakovic

considered the position reached in the joint experts’ report to be a
progression from the preliminary view he expressed in his earlier
report. He also considered the joint report was based on applying
engineering principles and “rational analysis” to the actual situation
on site, rather than “simplified interpretation of a guidance document”
(referring to the MBIE guidelines that Mr Rakovic had referred to in
his original report).
(e)

Mr Rakovic, while expressing a view that a Type 2A foundation is
most likely to be the “right conclusion”, agreed that this needed to be
proven, and that, as an engineer, he had not yet done the work to
prove that it was an appropriate solution.

As I understood

Mr Rakovic’s evidence, that was his explanation for why he agreed to

the joint repair strategy, which provided for more work to be done as
access was obtained to the subfloor area, and structural elements
became able to be accessed and repaired or replaced as appropriate.
(f)

Mr Rakovic expressly accepted that until he had done further
engineering work, he was not in a position to say whether a Type 2A
foundation would be needed or not.

[356] The result of Mr Rakovic’s evidence, even without taking into account the
evidence adduced by the defendants on this issue, is that the plaintiffs’ claim, based
on a costing for a replacement Type 2A foundation, fails. The Court cannot be
satisfied on balance that such a repair strategy is necessary to achieve reinstatement
of the house, in particular, to relevel the floor, to a condition “substantially the same
as but not better or more extensive than its condition when new…”.74
[357] This conclusion applies whether viewed through the lens of an unpleaded
challenge to the exercise by EQC of its election to repair, or as framed by the Kellys
in their claim, that the cost of reinstatement will exceed the statutory cap, thereby
rendering EQC liable to pay them their claimed cash entitlement under the Act.
[358] Mr Rakovic’s evidence falls far short of establishing that EQC’s election to
repair the house was unreasonable in the sense that the decision was irrational or
untenable. However, leaving the limited scope of a challenge to EQC’s right of
election to one side, Mr Rakovic’s evidence does not establish, on the balance of
probabilities, that a Type 2A foundation is required to repair the house.
[359] Mr Rakovic accepted he was not in a position to make that determination,
and did not purport to do so.

The Kellys’ case was premised on the cost of

remediation exceeding the statutory cap based on a replacement 2A foundation. The
Kellys have not proven that this particular remediation strategy is required to be
adopted by EQC and Southern Response in order to meet its statutory liability under
the Act and the policy.

74

Earthquake Commission Act 1993, s 2 (definition of “replacement value”).

PART V – OUTCOMES
Remedy
Content of relief
[360] The result of this judgment is that I have found that material floor
dislevelment occurred to the Kellys’ house as a result of the Canterbury earthquake
sequence, in particular the earthquake of 22 February 2011. I have not found it
proved, however, that the remediation of that damage requires a Type 2A foundation,
which was the basis of the Kellys’ claim.
[361] Unsatisfactory as it is, the position remains that which it was at the time of
joint experts’ report in April 2014, with the agreed strategy to remediate the floor
dislevelment being that set out at paragraphs [7](m), (n) and (p), reproduced at
paragraph [317] above. This requires a relevelling of the existing floor and provides
for the repair or replacement as appropriate of structural elements to accord with the
New Zealand Building Code. This would include the replacement of piles with
engineer designed or approved piles and footings where considered necessary. As a
result of such work, it is to be anticipated the floor levels can be restored to a
condition as required by the EQC Act, namely a condition substantially the same as
but not better or more extensive than its condition when new.
[362] EQC submitted that the anticipated form of repair would bring floor levels
back to within 20 to 30 mm over the span of the house, a difference that ought not be
discernible to an occupier. As the joint report observed, there is a risk of causing
further damage to the 100 year old house if the floor was brought back to exactly
level.

However, the experts, including Mr Rakovic, considered that relevelling

would restore the functionality, aesthetic quality, and amenity value of the house.
[363] As was contemplated by the joint experts’ report, the repair strategy would
need to be the subject of quantity surveyor cost estimates. The evidence put forward,
by way of a joint memorandum of counsel, regarding the replacement of the whole
foundation is redundant, as are the costings in respect of a rebuild. The costings put
forward by EQC were based upon a scope of repairs complied by Mr Thompson on

26 August 2014. With the exception of the front bathroom, the scope does not take
into account work necessary to relevel the floors of the house. Mr Thompson in his
evidence costed that scope of works at $53,768.50 (inclusive of GST).
[364] Southern Response, having engaged a quantity surveyor of its own, Mr Julian
Mace, estimated the EQC scoped repair as costing $52,500 (plus GST). Mr Mace’s
estimate was not contested by the Kellys. The scope of works based upon the repair
solution envisaged by the joint experts’ report will need to be revisited and further
costings undertaken and the additional costs incorporated into the estimate.
[365] EQC’s position throughout has been that, as it has elected (albeit belatedly) to
settle the Kellys’ claim by reinstatement, it will undertake the work required. EQC’s
position was that, having made that election, the cost of reinstatement was no longer
a relevant consideration. I have expressed reservations regarding such an approach,
however, there remains the arrangements between EQC and Southern Response. On
this issue, relevant evidence was given, whereby should a repair exceed the statutory
cap there is a process by which the allocation of financial responsibilities between
EQC and the insurance company can be addressed.
[366] I have found, however, that the delay in EQC’s election to reinstate has
resulted in the Kellys being entitled to a monetary award. While I have accepted that
EQC has a right of election and that ordinarily the scope of any challenge to its
exercise of that discretion is limited, such findings have not been decisive in the
circumstances of the present case. While the Kellys did not specifically plead delay,
I have found there was unreasonable delay on the part of EQC. The reliance placed
by the Kellys on delay, while belated, did not, in my view, give rise to any prejudice
to EQC in having to address that issue. Having found there was unreasonable delay,
I have concluded the Kellys are not prevented from insisting on a monetary
judgment.
[367] There is, however, presently no evidence of what the cost will be to
implement the type of repair strategy contemplated by the experts in their joint
report. It has not been the subject of a scope of works, nor assessment by quantity
surveyors. While there has been further inspection of the subfloor area of the Kellys’

house, as was anticipated by the joint report, it is conceivable, if not likely, that upon
the work being commenced a clearer appreciation will be obtained of the extent of
the work needed – in particular, of the number of replacement piles required, or
equivalent engineering solution, and of other structural elements that may require to
be addressed in order to achieve a satisfactory relevelment of the floor. To that
extent, the joint experts’ strategy remains a preliminary one.
[368] In the circumstances, it should be at the Kellys’ option whether further
assessment of the work is required to achieve the completion of the strategy agreed
to by the experts in their joint report for the purpose of obtaining a costed scope of
works and a monetary award. Alternatively, they may consider it more advantageous
to simply hold EQC to its election, and have it undertake the remediation work in the
knowledge that whatever remedial work is required to relevel the floor, including the
replacement of structural elements, it will be EQC’s responsibility so long as the cost
remains under the statutory cap.
[369] In the latter scenario, the Kellys will at least have the assurance that, in order
for their house to be repaired, there will be no monetary limit on the resources
available to address the damage. That will not be the case if they receive a finite
monetary award based on a costed scope of works.
[370] The reinstatement of the external works by Southern Response was not the
subject of challenge by the Kellys, and strictly does not form part of their claim. In
the absence of any evidence putting Southern Response’s assessed scope of works
for external works in issue, it is to be presumed reinstatement will proceed on the
basis set out in Southern Response’s solicitor’s letter of 25 September 2014.
Mechanism of relief
[371] As matters stand, the evidence as to quantum is that it would cost $53,768.50
to repair the Kellys’ property. However, that estimate does not include the cost of
relevelling the floor. The dislevelment in the floor constitutes earthquake damage
for which EQC and potentially Southern Response are liable. The Kellys have not
proved that a Type 2A foundation is required and, as I have found, the parties are left
with the joint expert report of 17 April 2014, where it was stated:

m.

The structural elements of the house foundations are to be repaired
by relevelling the floor. It would be intended to relevel the high
points by both lowering the packing under bearers and/or associated
piles and removing excess soil to ensure equivalent ground
clearances. It is expected that the floor boards will be lifted to gain
access to the subfloor area.

…
p.

Experts agree that the repair strategy … cost … would need to be
confirmed by quantity surveyor cost estimates.

[372] The current cost estimates do not address this remedial strategy.
therefore unable to quantify an award for the Kellys.

I am

I therefore propose a

framework by which the Kellys may elect their mode of relief. In essence, the
Kellys will have the choice, at their option, between:
(a)

a cash payout of $53,768.50 (incl GST), plus the additional costs
associated with re-levelling the floor in accordance with my findings
herein (Option A); or

(b)

holding the EQC to their purported election in September 2014 and
making them undertake the repairs necessary to reinstate the house in
accordance with this judgment (Option B). If the costs of repairs
exceeds the statutory cap, responsibility for the balance of the cost of
repair will be for EQC and Southern Response to agree upon between
themselves.

[373] The Kellys will have to choose between these two options. If they choose to
hold EQC to their election, namely Option B, and have the repairs undertaken,
whatever the cost, that will be the end of matters. Irrespective of any damage
uncovered during the remedial process, the EQC (and Southern Response if
necessary) will bear the cost of reinstatement. In many ways it might be said that
this is the more sensible option given there remains uncertainty as to the extent of the
damage. In the joint expert report mentioned above it was commented:
n.

Structural elements directly affected by the repair, if found to be
inadequate, shall be repaired or replaced as appropriate. Identified
damage and subsequently repaired or replaced elements shall
comply with NZ Building Code.

[374] It seems to me the authors of the joint experts report have appreciated the
very real reality that potentially in the course of undertaking the relevelling work
further damage may be uncovered requiring more extensive repairs. To the extent
that the Kellys want to obtain a money sum, they have obviously not proved this
damage. To the extent that unknown damage exists, this will not form part of a
monetary award which is likely to be based only on what damage is presently
known. However, if Option B is elected by the Kellys, any such unknown damage
will be the responsibility of EQC and Southern Response.
[375] If the Kellys choose Option A they will receive, as a base award, the sum of
$53,768.50. In addition to this, in accordance with this judgment, they will receive
an amount necessary to re-level the house. If the Kellys choose Option A, the parties
would have to reach agreement on the appropriate remedial solution to reinstate the
house and return the floors to the condition required under the Act and the policy, as
described at [6]–[13]. The cost of implementing that solution would need to be
assessed by a quantity surveyor.
[376] I am acutely aware that the parties to date have been unable to find much
common ground. The resolution of this proceeding fell off track after the consensus
reached by the experts at the conclusion of the joint experts’ report. My findings
effectively return the parties to that juncture. However, in the absence of the Kellys
proving their proposed Type 2A foundation and in the absence of a scope of works
and costings being developed, as contemplated in the joint experts’ report, the Court
is not in a position to quantify the cost of the required remediation work to be able to
make any award in respect of that particular category of damage.
Summary of findings
[377] To summarise, my findings in relation to each of the issues are as follows:
(a)

The Kellys’ monetary claim succeeds despite the absence of challenge
to EQC’s election to repair. In this case, it is appropriate to grant the
Kellys monetary relief in response to EQC’s failure to make its
election within a reasonable timeframe.

Its purported election to

repair came too late, and was therefore ineffective.

(b)

The floor dislevelment in the Kellys’ house constitutes earthquake
damage. Such damage is to be addressed in accordance with the
approach set out in the joint experts’ report.

(c)

The Kellys have not proved, on the balance of probabilities, that a
Type 2A foundation is required – EQC and Southern Response are not
required to adopt this particular remediation strategy in order to
satisfy their statutory liability under the EQC Act and the policy.

(d)

In terms of relief, the Kellys need to choose one of two options.
Under Option A, they will receive a money sum consisting of
$53,768.50 plus a further amount to reflect the cost of re-levelling the
floor in accordance with this judgment. This further sum would need
to be agreed by the parties. Under Option B, the Kellys can hold EQC
to its purported election to repair (which I have found has come too
late). If Option B is selected, EQC will be responsible for the relevelling work required to remediate the damaged floor (whatever that
may cost) along with any further damage uncovered in the repair
process which is currently unknown.

[378] The content of any order to give effect to this judgment will await
communication of the Kellys’ election to either receive a monetary award or require
EQC to proceed with the repairs. In the event of the former course being chosen, it
is to be hoped some agreement regarding the scope and cost of the type of remedial
strategy contemplated by the joint experts’ report can be reached. If that hope proves
forlorn, it will be necessary to convene a short hearing to make a determination as to
scope and quantum within the remediation framework proposed jointly by the
experts in their report of 16 April 2014.

Costs
[379] All the parties requested that they be heard separately on the issue of costs.
Accordingly, costs are presently reserved.
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